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Abdur Rahman v. Abdur Rahman 
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if 

884 

934 
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498 
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Girdhari Lai v. Zorawar Singh 
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1 
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IP 
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Hazari Lai v. Abbas Mirza 

0 0 0 

• • 0 

330 

IP 

IP 

360 
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Lachhman Das-Narain Das, in ike matter of ... 
Lachman Prasad v. Munia • 

Lai Bahadur v. Ambika Prasad 

Lai Bajinath Singh v. Chandrapal Singh 

Lalla Babu v. Lai Bahadur 
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PP 
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IP 
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IP 
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IP 
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44 

IP 
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IP 

IP 
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PP 
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424 

IP 

PP 

358 
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A 
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PP 
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Mahadeo Prasad v. Anandi Lai 

• • • 

• 

• • t 


90 

n ■ h 

! 60 

Mahadeo Rai v. Jan Muhammad ... 

0 

• • • 

• 

• • • 


541 

ft ■ u 

341 
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63 
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" PC 

36 

Mata Prasad v. Nageshar Sahai 

9 • • 
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Mehi Lai v. Ramji Das 

• • • 



13 1924 A 

792- 
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• • • 

• • • 


741 1925 A 
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63 
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275 
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• 

57 
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Ibrahim v. Altaian 
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24 
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4 
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• 

Skinner 
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Murari Lai v. E. V. David 

• • • 

• 99 


291 

ft It 

241 

Murlidhar v. Mahbub Khan 
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Rajindra Narain Singh v. Sundra Bibi 

Rajrup Kunwar v. Gopi 

Rajrup Kunwar v. Kandhaiya Lai • \ 

Ram Adhin v. Ram Bharose-... 

Ram Baran Chaube v. Bhagwati Pande ■ • 
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Ram Ghulam v. Ram Chandra • • ... 

Ram Prasad Singh v. Jagdamba Prasad -Singh 

Ram Prasad'Singh v; Naipal-Singh 

Ramrup Goshain v. Ramdhari Bhagat 

Ram Sarup v. Arya Samaj of Dhampur ... ' 

Ram Sia v. Bua » ... . . . 

Rani Sundar Misra v. Jai Karan Singh .. 
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Rapodip Singh v. Parmeshwar.Prasad ... 
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It 

It 
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ft 
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803 

It 

If 
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952 

If 

If 

467 

849 

ft 

It 

549 

359 

It 

If 

620 
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926 

734 
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762 


294 
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A 

215 
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It 
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738 
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P C 385 
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• 

PC 
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430 

•1 

A 

261 

2 

1924 

ft 

785 

181 

1925 

it 

182 

751 

It 

ft 

804 

F B 310 

If 

ft 

501 

338 

It 

It 

325 

872 

It 

ft 

547 

• 600 

It 

if 

420 

770 

ft 

if 

683 

342 

It 

if 

337 

10 

1924 

ft 

790 

456 

1925 

• 

it 

271 

434 

ft 

it 

253 

509 

It 

It 

436 

PC 165 

It 

PC 

33 
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Ravinandan Prasad v. Jagarnafch Sahu 

• • • 

• 00 

479 

1925 

A 

459 

Roshan Lai v. Chaudhri Bashir Ahmad 

• • • 

m 0 • 

66 

tf 

19 

138 

Rudra Prasad Pande v. Mathura Prasad Pande 

• • t 

916 

U 

If 

566 

Rudra Pratab Singh v. Sarda Mahesh Prasad Singh 

• • • 

543 

19 

19 

588 

Sanwalia v. Nathi Lai 

• • • 

I • 1 

920 

1925 

A 

561 

Sarju Prasad Rao v. .Mang'al Singh 

• • m 

• • • 

490 

19 

It 

339 

Sarvi Begam v. Ram Chandar Sarup 

• • • 

• • • 

850 

19 

4 

19 

778 

Shagun Ghand v. Asa Ram ... 

• • • 

• * « 

917 

19 

It 

807 

Shah Muhammad Fakhr-ud*din v. Rahincrullah 

• • • 

121 

19 

It 

458 

Shankar Sahai v. Bechu Ram 

• • • 

• • • 

381 

19 

It 

333 

Sheobodh Ram Teli v. Shiva Prasad 

• • • 


322 

19 

It 

293 

Shiara Lal-Jobi Prasad v. Dhanpat Rai 

• • • 

• • • 

853 

19 

It 

768 

Shib Oharan Das v. Kharka 

• • • 

• t • 

348 

19 

It 

346 

Sital Rai v. Ram Khelawan Pande 

• • • 

• • • 

780 

19 

19 

543 

‘Sita Ram v. Beni Prasad 

• • • 

• • • 

263 

19 

19 

221 

Sita Ram v. Piari Lai 

• • • 

• • • 

921 

19 

If 

558 

Sukarwa v. Nazir Ahmad 

• • • 

• • 4 

118 

19 

If 

121 

Sundar Bibi v. Lai Rajendra Narain Singh 

• • • 

• • • 

496 

It 

19 

389 

Sundar Rai v. Suraj Bali Rai 

• • • 

• • • 

932 

If 

It 

783 

Surjav. Joti Prasad 


• • m 

493 

It 

If ' 

681 

Swarath Ram Ram Saran v. Ram Baliabh 


• • • 

784 

It 

ft 

595 

Tula Ram v. Bhup Singh 

• • • 

• • • 

913 

1925 

A 

691 

Umar Daraz v. Sri Ram Das ... 

• • • 


450 

1925 

A 

355 

Union Bank, x\llahabad, Ltd., in t ie matter 

of th e 

• • • 

669 

if 

it 

•519 

Vakil, in the matter of a 

^ T 1*1 • 

• • • 

• • • 

F B 377 

1925 

A 

247 

Vakil, m the matter of a 

• • • 

• • • 

F B 729 

it 

19 

64L 

Wajid Ali Khan v. Puran Singh 

• • • 

• • • 

100 

1925 

A 

108 
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Absence of Star denotes Cases of Provincial or Small Importance , 

★ Indicates Cases of Great Importance. 
if if Indicate Cases of Very Great Importance 


A 


Agra Pre emption Act <11 of 


Abetment. 

-See Penal Code, S. 107. 

Accomplice. 

-See Evidence Act, S. 133. 

Acknowledgment. 

-See Limitation Act, S. 19. 

Acquiescence. 

* -Mortgagor and mortgagee 

Mortgagee erecting building on 
mortgagor’s land — Principle of 
acquiescence does not apply ->70 

Adjustment of Suit. 

-See Civil P. C., O. 23, It. 3. 

Adverse Possession. 

-Adverse possession against life- 

tenant is not adverse possession 
against reversioner or remainder*• 
man 707 

-Cosharers — One cosharer 

taking lease from others — Re¬ 
maining in possession even after 
expiry of term—Rent not paid 
Possession is adverse 098 

* -During continuance of equity 

of redemption mortgagee cannot 
claim prescriptive title 133 

-Mutation—A mortgagee’s name 

as proprietor does not constitute 
adverse possession 31 

* -Two joint Hindu brothers— 

Death of one — Possession by 
widow of her husband’s share 
with survivor’s consent—On the 
second brother’s death widow 
getting possession of whole pro¬ 
perty—Widow’s possession is not 
adverse to reversioners 330 


1922) 

-S. 5—Wajib-ul-arz and rubkar 

must be construed together 

-S. 14—Notice to person having 

pre-emptive right is not obliga¬ 
tory—Refusal to purchase on be¬ 
ing informed of intention to sell 
bars pre-emption suit 

-(8 of 1923) 

-S. 12—Section lays down pre¬ 
ference inter se 

Agra Tenancy Act (2 of 1901) 

-S. 4—Rent may include pay¬ 
ment on produce of tanks But 
where parties are not landlord 
and tenant, payment by one to 
other is not rent. 

-8. 10 — U. P. Land Revenue 

Act, 8. 36—Eiess than statutory 
rate of rent is claimable if agreed 
upon—Proceedings under 8. 36, 
Land Revenue Act, are not neces¬ 
sary 

——8. 10 (l)—Gift of sir land—No 
ex-proprietary rights are created 

——8. 18 (b)—Ejectment of tenant 
does not necessarily extinguish 
mortgage created by him under 
express terms of lease 

——8. 20 — Equity of redemption 
—Gift of, is not invalid 

——8. 20 — 8ettlenient between 
zamindar and the tenant regard¬ 
ing the incidents of the tenure 
cannot override the section 

——S. 20 (3)—Appointment of re¬ 
ceiver in execution proceedings 






100 

775 
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1 Subject lx 

Agra Tenancy Act. 

against thekadav, to collect 
latter’s arrears of rent and uti¬ 
lize them for satisfying decree is 
egal 

S. 20 (3) — Express condition 
in lease makes lease transferable 

S. 22 Mortgage of property 
by female absolute owner — 
Mortgage is valid and husband’s 
heirs cannot oust mortgagee after 
hor death 

S. 22 Succession — Sons of 
pre-deceased son are entitled to 
succeed along with surviving sr 
even to the tenancy rights of tne 
deceased 

S. 22 • Succession to tenancy 

Tenancy in possession of mort¬ 
gagee at the time of tenant’s 
death Prospective heir of the 
tenant can he said to share in 
cultivation 

S. 32 One sharer kept out of 
possession by cotenants — Suit 

• profits or damages is 

not barred 

— S. 32 (2) Suit for possession 
of specific plots, against coten¬ 
ants is not barred when the 
holding has been divided among 
themselves—Sucli suit does not 
lie against landlord 

-Ss. 34 and 199—Defendant can 

have question of proprietary 
right referred to civil Court 

-S. 34—Ejectment suit-Failure 

to plead S. 34 is not fatal—Per¬ 
son in occupation without land¬ 
holder’s consent can he ejected 

-S. 34—Suit against person who 

came into occupation with con¬ 
sent of landlord — Section does 
not apply 

-S. 40—Entry must be made 

on basis of possession — 
Question can be reopened on 
. basis of title 

-S. 57—Settlement entry of 


dex, 1925 Allahabad 

Agra Tenancy Act 

civil Court and not revenue 
Court 571 

"S. 79 Grove is not a holding 
Dispossession by zamindar for 6 
months does not take away grove- 
holder’s right 776 

S. 79—S. 79 does not apply to 
auction-purchaser purchasing a 
tenant’s interest after latter's 
ejectment 580 

S. 83—Tenant can surrender 


72 


580 


4 20 


786 


791 


697 


53 


210 


210 


812 


200 


land as sir—Correctness can be 
questioned 

—Ss. 57 (c) and 58 (b) —Condi¬ 
tion relating to evacuation of 
land leased—S. 58 fb) and not 
8. 57 (c) applies 
—-S. 65 (2)—Well in a holding— 
Tenant using water for irrigat¬ 
ing other plots of land—Suit for 
injunction and damages lies in 


200 


679 


without landlord’s consent by 
simply giving up lands—Liabi- 

V > ■ 1 • i : '« > ) i . M ’ ; ) i •;; 

year of non-occupation 815 

S. 88—Non-occupancy tenant is 
notenritled to plant trees with¬ 
out the consent of the zamindar 
in writing 702 

— S. 88—Occupancy tenancy— 
Trees cannot be planted without 
landlord’s consent 796 

Ss. 97 and 41—Mere entry in 


the khatauni signed by land¬ 
lord. tenant and kanungo is 
not agreement to enhance rent' 

— S. 159—Liability of cosharer 
—Lam bard ar can recover from 
the cosharer revenue paid by 
him on behalf of the cosharer 
where the cosharer separately 
paid revenue subsequently in 
to the treasury without inform¬ 
ing the lambardar 

S. 165—Assignee of arrears of 


123 


96 


Profits can sue in revenue Court 765 
— S. 165-Suit for profits against 
lambardar’s heirs after his 
death—Heirs are not liable for 
uncollected profits 810 

S. 165—Suit under S. 165- 


Person allowed by lambardar to 
make collections cannot be made 
defendant 701 

Ss. 167 and .199—Ejectment 
suit—Question of title raised in 
defence—Defendant directed to 
file suit in Civil Court—Suit 
filed after expiry of time pres¬ 
cribed but before the conclusion 
of suit in revenue Court is not 
entertainable 615 

—S. 167—Matter within S. 167 
—Decision of revenue Court— 

Civil Court will not try suit cal¬ 
culated to reverse revenue 
Court's decision 19 be 
















Subject Index, 

Agra Tenancy Act. 

-S. 167—Mortgagee a recorded 

cosharer—Decree for joint pos¬ 
session can be passed but not for 
mesne profits—Jurisdiction of 
civil Courts is barred in such 
cases 746 

-S. 167—Suit for declaration 

that plaintiffs are joint tenants 
with defendants—Civil Court 
can try 4 65 

-S. 177—Plea by tenant that he 

holds the land as khudkhasht 
raises question of proprietary title 30 

-S. 193—Sale which ought to 

l)e held by Collector held by the 
Assistant Collectoi—Sale is not 
vitiated 743 

-S. 193, Cl. (b)—Any isolated 

plot in a mahal is not a share of 
the mahal 743 

-S. 193, Cl. (g) —Sub-tenant of 

ex proprietary tenant paying off 
rent decree against exproprie¬ 
tary tenant—Sub-tenant cannot 
plead payment as set off in suit 
or rent against himself by ex¬ 
proprietary tenant 824 

-S. 194-Lambardar is prima 

facie entitled to recover rent on 
behalf of all cosharers—If not so 
entitled, he cannot recover his 
share alone 817 

-S. 194—Sir and khudkhast in 

exclusive possession of a co¬ 
sharer and let out by him—Suit 
to eject the sub-tenant-Other co¬ 
sharers are not necessary parties 775 

-S. 194 (1)—Suit by lambardar 

for rent or ejectment—Lambar¬ 
dar is presumed to act as co- 
sharers’ agent—But presumption 
is rebuttable 49 

-S. 138 (z)-~Rent suit—Tenant 

asserting land lordship of 
another and payment of rent to 
him—Latter can be impleaded 
as party—But question of title 
decided between him and plain- 

• tiff is not res judicata between 

them 574 

——S. 201 (l)—Suit against per¬ 
son in actual possession, by per¬ 
son who by mistake in record, 
was compelled to pay former's 
revenue, comes under S. 201 (l) 50 

-S. 202 (z)—Appeal does not 

lie from revenue Court to civil 
Court even if parties had been 


1925 ALLAHHAl) » 

Agra Tenancy Act. 

wrongly referred to revenue 
Court orginally by a Civil Court 125 

Allahabad High Court Rules 

-Rules for Subbordinate Courts 

Ch. 21, R. 1—First day of hear¬ 
ing for purpose of filing certifi¬ 
cate of payment of pleader’s fees 
is the first day fixed for bearing 
after the framing of issues 98 

Amendment of Decree. 

-See Civil P. C., S. 152 

Amendment of Plaint. 

-See Civil P. C., O. 6, R. 17 

Appeal 

*-Competency — Order passed 

without jurisdiction — Appeal 
lies if the order, when passed 
with jurisdiction, is appealable 737 

* -Right to appeal is not inhe¬ 

rent right F. B. 380 

Arbitration 

**-Award ay arbitrator chosen by 

parties—Claims irrecoverable in 
law Courts settled by arbitrator 
—Court cannot re-open the 
award F B 503 

**-Award — Omission without 

consent of parties, to decide any¬ 
thing material* undertaken to be 
decided, vitiates award—Parties 
consent to omission need not be 
express—Consent is unnecessary 
for omission to do any thing 
whicn is practically impossible 
for the arbitrators to do 108 

M * -Award—Setting aside—A rbi - 

trator ought not to bo examined 
on commission—He may be exa¬ 
mined as to procedure adopted by 
him, the materials before him, 
etc., but not as to why or how he 
arrived at a decision—His deci¬ 
sion that as a fact the parties 
had consented to anything is 
final 108 

* -Parties asking Court to decide 

by local inspection—No intention 
to be bound by decree—Decision 
is not award—Appeal lies 348 

Arms Act (11 of 1878) 

-Ss. 14 and 19 (f)—Two empty 

brass. 405 used cartridge cases 
found in accused’s house in a 
locked box—Accused was hold 
not liable. 498 

* -S. 19 (f)—Accused’s brother 

holding licence—Accused firing 
blank shots to warn would be 


10 


Subject Index, 

Arms Act. 

mischief makers—Accused is not 
b ui lfcy- 396 

S. 19 (f)—Son of a licensee (the 
latter not beinj* entitled to hand 
over gun to retainer) was convict* 
ed for possessing father’s gun for 
shooting birds 175 

S. 30 Search illegal yet if 
evidence is conclusive conviction 
is proper —Obiter—Two persons 
must be present at the search— 

One making the search and the 
other the officer specially ap¬ 
pointed 4.34 

B 

Bundelkhand Land Alienation 
Act (2 of 1903) 

S. 2 Trees apart from land 
are not ‘ land ’ within S. 2 587 

S. 9 — Reference is competent 
even after a decree is made abso¬ 
lute ] 7 l 

8 . lb —Trees apart from land 
can he sold 587 

_ . c 

Civil Procedure Code (5 of 

1908) 

Code applies to proceedings 
under Arbitration Act 154 

S. 2 (2 )—“ Decree ” includes 
Revenue Court decree 264 

8 . 2 (l )—Expiry of time for 
appeal without appeal being tiled 
makes decree final 291 

S. 2 (3)—‘ Decree-holder ’ does 
not include an attaching creditor 123 
—S. 2 (17)—Official receiver is a 
public servant ” 241 

—S. 10—Agra Ten. Act (2 of 
1901), Ss. 167 and 199—Eject¬ 
ment suit—Question of title rai¬ 
sed in defence—Defendant asked 
to file suit in civil Court—Suit 
filed after expiry of time fixed 
but before conclusion of suit in 
revenue Court is not entertain- 

, able 615 

S. 10—Suit for partition pend¬ 
ing in Revenue Court—Suit in 
civil Court for partition of house 
is not barred 677 

S. 11 —Co-defendants—Res 


judicata applies if conflict of 
interest existed and if decision of 
suit rested on the issue 546 

-S. 11:—Decision among parties 

out of Court mav be res judicata 

F B 503 


1925 Allahabad 

Civil P. C 

S. 11 —Decision on a point of 
law is not res judicata if cause of 
action in subsequent suit is dif¬ 
ferent as in the case of recurring 
liability—Right to eject a tenant 
is a recurring liability-Therefore 
decision in ejectment suit 
against a tenant is not res judi¬ 
cata 761 

' 8 . 11 —Hindu Law—Rever¬ 

sioners — Suit by reversioner 
against transferees from widow— 
Subsequent similar suit against 
transferees of other portions of 
estate Defendants’ failure in 
previous suit to plead that plain¬ 
tiff' was not next reversioner does 
not bar that plea in subsequent 
suit 585 

* S. 11-Issue not arising on 

pleading and so indistinct as not 
to show that parties were requi¬ 
red to adduce any evidence—No 

res judicata arises 794 

-S. 11—Lower Court deciding 

on title and possession—Appel¬ 
late Court deciding on title 
alone—No res judicata regarding 
possession arises 943 

v -S. 11—Might and ought—Suit 

to set aside sale on ground of 
non-receipt of consideration— 
Court finding that consideration 
was partly paid — Subsequent 
suit for balance of purchase 
money is not barred 486 

-S. 11 — Mortgage by Hindu 

widow—Mortgagor held entitled 
to mortgage during her life-time 
—Question is res judicata in 
subsequent suit 417 

S. 11 Point left undecided 
is not res judicata 770 

S. 11 —-Pre-emption suit— 
Vendee and pre-emptor figuring 
as rival pre-empfcors in previous 
suit—Interpretation of wajib-ul- 
arz in previous suit is binding in 
later suit 663 

‘ 8 . 11 Previous proceeding 

confined to question of posses¬ 
sion—Question of title is not 
barred 200 

* S. 11 —Principal applies to 

execution proceedings 117 

-S. 11—Proceedings for parti¬ 
tion of cosharer village—Rate 

of profits allowed to out-going 
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Civil P C. 

sharers is not res judicata as bet¬ 
ween parties continuing as co¬ 
sharers after partition 216 

-S. 11—Rent suit—Tenant as¬ 
serting landlordship of another 
and payment of rent to him— 
Latter can be impleaded as party 
—But question of title decided 
between him and plaintiff is not 

res judicata between them 574 

% 

-S. 11 —Suit by the reversioner 

of Hindu widow is in a repre¬ 
sentative capacity 483 

-S. 11—Two appeals in same 

suit—Two decrees passed—Se¬ 
cond appeal filed from only one 
—Appellant not prejudiced by 
the other—Second appeal is not 
barred 488 

-S.' 11, Expl. 6 —Decision in suit 

by or against joint family opera¬ 
tes as res judicata as against any 
member thereof though latter 
was not impleaded as party 67 

-S. 11, Expl. 6 —Decision bet¬ 
ween Hindu widow and alleged 
adopted son regarding the owner¬ 
ship of the estate is binding on 
reversioners. 79 

-S. 20—Suit for refund of over¬ 
charge demanded by a foreign 
railway—Cause of action partly 
arises at place where goods were 


consigned 823 

—Ss. 24 and 38—S. 38 is not ex¬ 
haustive—Execution application 
may be transferred under S. 24 276 

—S. 24—“ Suit ” includes execu¬ 
tion proceedings 276 

—S. 38—Section is not exhaus¬ 
tive—Execution application may 
be transferred under S. 24 276 


—S. 41—Alter issue of certificate, 
whether rightly or wrongly, the 
Court to whom the decree is 
transferred cannot deal with exe¬ 
cution matters 179 

S. 47—Collector is not a Court 146 
S. 47—Dispute between decree- 
holder (auction-purchaser), and 
judgment-debtor — Separate suit 
lies 703 

S. 47 — Exempted defendant 
suing for declaring property at¬ 
tached not to be J. D’s.—Pro¬ 
perty entrusted to stranger pen¬ 
dente lite—He disposing of it on 
trial Court’s decree—Decree re- 


Civil P. c. 

versed on appeal — He being 
ordered to refund in execution of 
decree—No appeal lies 328 

-S. 47—Objection by judgment- 

debtor’s representative under 
0.21, R. 58—Case falls under 
S. 47, and decision thereon is a 
decree 594 

-S. 47 — Order discharging 

surety from suretyship is decree— 
Surety is a party within S. 47 344 


* -S. 47 and O. 20, R. 12—Order 

that defendants are liable to ac¬ 
count as legal representatives of 
deceased judgment-debtor — 

Amount due not determined — 
Order is not appealable 588 

* -S. 47 — Pension —Saleability 

decided upon by trial Court — 
Executing Court cannot question 652 

-S. 47—Property sold being in 

excess of that ordered by decree 
to be sold—Application by judg¬ 
ment-debtor to set aside sale— 

S. 47 applies 551 


* -S. 47 — Receiver of attached 

property appointed in suit by 
defendant exempted from decree 
—Claim of refund against recei¬ 
ve!—Executing Court has juris¬ 
diction 328 

* -S. 47 — Section cannot bar a 

suit by decree-holder specifically 
directed to file by an order under 

O. 21, R. 58 ‘ 240 

-S. 47—Section does not cover 

a dispute as to possession between 
auction-purchaser and judgment- 
debtor 236 

-S. 47 (3)—Applicants claiming 

to be brought on record as legal 
representatives of deceased judg¬ 
ment-debtor — Claim rejected— 
Second appeal lies from the deci¬ 
sion 578 

-Ss. 47 (3) and 2—Order deter- f 

mining a party’s right to he the 
representative of a deceased 
party is decree and appealable 66 


S. 53—Hindu son with ances¬ 
tral property liable for the debt 
is legal representative 471 

S. 55 — Surety bringing judg¬ 
ment-debtor in Court during stay 
ordered in his favour — Condi¬ 
tions of suretyship are not ful¬ 
filled 3 44 
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8 . 60 Agriculture the only 
source of livelihood — S. 60 ap¬ 
plies 432 

~~ 8 . 60 Pension— Saleability 
decided upon by the trial Court 
Executing Court cannot ques¬ 
tion 652 

—S. 66 is no bar when the 
certified purchaser does not con¬ 
test plaintiff’s claim 47 

8 . 80 Official Receiver cannot 
he sued without notice 241 

—S. 80 Plea as to want of 

notice may be raised at the final 
heaving *241 

~S. 89— {Per Rank aiija Lai , J. - 
Any other law’ in 8 . 89 includes 
2nd Schedule — Mulcerji, J. 

\contra) F. B. 503 

S. 92 — Declaration that the 
properties specified are waqf pro¬ 
perties is within S. 92 683 

S. 92 — Neglect by trustee to 
take steps to save property from 
consequences of breach of trust 
by predecessor is breach of trust 683 

8 . 92 Reliefs declaring aliena¬ 
tions invalid come under S. 92 683 

8 . 92—Suit under—Claim for 
liossession included — Plaint 
should not be returned 683 

S. 92 — Suit under — Trans¬ 
ferees of trust property can be 
impleaded 683 

* 8 . 92—Though defendants are 

not proved to he even de facto 
trustees, still suit for appointing 
now trustee lies—The now trus¬ 
tees can eject trespassers by suit 
Trespassers, though not neces¬ 


sary parties, are not improper 
parties 

—S. 92 (h)—Cl. (h) refers to re¬ 
liefs ejusdem generis with the 
ones actually mentioned in pre¬ 
vious part of S. 92—Actual pos¬ 
session cannot be decreed against 
transferees 

—S. 100 — Additional evidence 
rejected by appellate Court not 
in exercise of discretion but due 
to supposed insuperable legal 
difficulty—Second appeal lies 
-8. 100—Finding of fact—Pos- 


759 


683 


288 


sibility of expert evidence given 
on both sides being true—Finding 
was held to be open to be consi¬ 
dered in second appeal 24 


Civil P. C. 

S. 100 — Inference from ad¬ 
mitted entries is a question of 


fact 358 

S. 100—Inference of law from - 
admitted facts—High Court can 
interfere if inference is wrong 796 

S. 100—Plea of law not raised 
in the grounds—Court can allow 
the plea to be raised 783 

S. 100—Question of inferences 
from documents other than docu¬ 
ments of title is one of fact 39 

-S. 100 —Question purely legal 

is open . 361 

-S. 100 —Tenants, whether en¬ 
titled to sell site of house is 
mixed question of law and fact 718 

- 8 . 101—Order granting stay of 

suit pending arbitration is appeal- 


able 154 

-S. 104 (f) and Sch. 2 , para. 21— 

No order for filing award and no 
decree thereon separately passed 
— 8 ingle order disposing of whole 
• case—Appeal is competent 404 

-S. 105—Appeal from order im¬ 
pleading a person in appeal does 

not Jie 768 

* v —~-S. 105 —(Per Lindsay , /.,) 
Decision ” means decision upon 

merits F B 610 

- 8 . 105—Interlocutory order — 

Appeal from decree — Interlocu¬ 
tory order cannot he attacked 
unless affecting merits of the 


case 4 26 

-S. 105—Order in pending suit 

superseding award can he ques¬ 
tioned in appeal from decree 566 

* 8 . 109—Final order—Remand 

order directing lower Court to 
rehear application under O. 22 , 

R. 9 is not a final order 263 

Ss. 115 and 152—Amendment 
of decree — Failure to exercise 
jurisdiction—Revision lies 556 

- 8 . 115—“Appeal” applies only 

to High Court 267 

**-S. 115 — Appellate order set¬ 

ting aside ox-parte decree is 
“ case ”—Revision lies F. B. 610 

S. 115 Lower Court’s order 
not clear—Case was sent baok 202 

-S. 115—Lower Court referring 

under looal Aot case to Collector 
— Revision lies as to correct 
exercise of jurisdiction 268 
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—~~S. 115— No revision would be 
accepted if the lower Court has 
exorcised discretion under S. 152 
rightly 187 

-S. 115 — Order of revenue 

Court or District Judge, original 
or appellate, in reference to ques¬ 
tions under Local Tenancy Act— 
Revision does not lie 800 

- S. 115 and Sch. 2, p. 15 — 

Order superseding award in pend¬ 
ing case and directing suit to 
proceed—No revision lies 566 

*-S. 115—Other remedy open — 

Revision may lie F B 610 

-S. 115— Pending suit—No revi¬ 
sion lies 458 

-S. 115 —Refusal of jurisdiction 

Appellate Court concurring — 
Revision lies against orders of 
both Courts 267 

S. 115 — Refusal to exercise 
discretion in one case is not rele¬ 
vant in another case 218 

S. 115—Revision may be re¬ 
fused if the circumstances of the 
case justify such refusal 264 

8. 115 — Small Cause Court 


trying suit not fully triable by it 
on merits without objection—No 
revision was allowed 51 

* -Ss. 141, 151 and 0. 9, R. 9 — 

Restoration application dismissed 
tor default — Application to res- 

* tore it is enter tain able 773 

S. 145 — Order discharging 
surety from suretyship is decree 
Surety is a party within S. 47 344 
B. 151 — Defendants granted 
adjournment on condition of pay¬ 
ing costs - - Default in paying — 
Defence can he struck off 280 

" B. 151 — Mistake in execution 
sale will not be rectified after 
three years so as to affect a bona 
lide purchaser 236 

* B. 151 — Mistake of Court — 

Court can rectify even apart 
from S. 151 622 

B. 151 and O. 9, R. 9—Resfco- 
ration application dismissed for 
default Application to restore 

^ it- is entertainable 773 

B. 152 Correct ym of error is 

discretionary 187 

~"Bs. 152 and 115 Court has 
jurisdiction to refuse amendment 
ot decree Failure to exercise 


eivii p. c. 

jurisdiction makes revision com¬ 
petent 

* -S. 153—Overvaluing a suit to 

get round a previous decision— 
Proper procedure is to return 
plaint 

-0. 1, R. 3—Suit under 8. 92— 

Transferees of trust property 
can be impleaded 

* O. 2, R. 2—Suit for profits 
under Agra Tenancy Act for 
particular year—Cause of action 
arising on date on which suit for 
profits for previous years was 
instituted — New claim also 
should be included in suit 

O. 6, R. 17 Allegations in 
plaint determine nature of suit— 
Suit brought under one Section- 
Defendant objecting — Offer to 
amend plaint to suit another 
section should he allowed 

r O. 6, R. 17—Omission to veri¬ 
fy is a mere irregularity curable 
even at a late stage 

0.6, R. 17—Pre-emption suit 
— One plaintiff not entitled — 
Suit dismissed — Appeal — Un- 
entitled plaintiff’s name cannot 
be removed 

0. 6, R. 17 Suit on allegation 
of tenancy failing—Plaintiff can¬ 
not claim ejectment of defendant 
as trespasser — Plaintiff cannot 
be allowed to implead third 
party 

O. 7, R. 10 and S. 92—Suit 
under S. 92 Claim lor possession 
. included — Plaint should not be 
returned 

0. 9, R. 3 Suit against several 
defendants—One defendant only 
present — Plaintiff and other 
defendants absent—Suit dismiss¬ 
ed for default — Plaintiff can 
bring fresh suit against absent 
defendants for whole amount if 

cause of action be joint and 
several 

9' 8 Plaintiff missing 

train Suit dismissed lor default 

Plaintiff reaching Court and 
applying for restoration same 
day Restoration was ordered 

0. 9, R. 9—A refusal to restore 
an application for review/ when 
the application to restore has 


556 


142 


683 


795 


38 


79 


3 oo 


705 


683 


425 


601 
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been heard on the merits, is not 
appealable 57 

*-0. 9, R. 9—Restoration appli¬ 

cation dismissed for default— 
Application to restore it is enter¬ 
tain able 773 

-0. 9, R. 13—-Appeal from order 

rejecting application for setting 
aside ex-parte decree—Appellate 
Court cannot go beyond R. 13 610 

F. B. 

-0. 9, R. 13—Scope—No second 

appeal lies against an order re¬ 
fusing to set aside an ex-parte 
decree 267 

-0.17, R. 1-Defendants granted 

adjournment on condition of pay¬ 
ing costs — Default in paying — 
Defence can be struck of 280 

0. 17, Rr. 2 and 3 — Court 
wrongly acting under R. 3 in¬ 
stead of under R. 2—Remedy is 
by appeal 

-0. 17, Rr. 2 and 3—Defendant 

absent at adjourned hearing 
Order should be presumed to be 
under R. 2 in absence of mention 
otherwise 267 

-0. 17, R. 2—Defendant taken 

time for producing evidence, and 
absent—Rule applies 267 

—0. 17, R. 2—Defendant taking 
time to produce evidence, but re¬ 
maining absent on adjourned 
hearing—Court ought to pass an 
ex-parte decree and not a judg¬ 
ment on merits — Case-law re¬ 
viewed 182 

-0. 17, R. 2 — Wrong decision 

that 0. 9, R. 13 did not apply— 
Revision lies 267 

*-0. 17, R. 3 — Parties agreeing 


252 


** 


to abide by oath affecting a third 
person to he taken in particular 
manner — Oath illegal under 
Oaths Act—Court lixing date for 
oath to be taken—Oath not taken 

on that day — 0. 17, R. 3 does 
not apply 

—0. 18, R, 2 (1)—‘ The day fixed 
for the hearing of the suit’ does 
not mean or include the day on 
which issues are framed 

0. 20, R- 1-In valid pronounce- 


601 


98 


ment — Decree following—De¬ 
cree should not be violated. 

—0. 20, R. 1—Parties absent— 


293 


Civil P. C. 

No notice to parties— Judgment 
cannot be validly pronounced 293 

-0. 20, R. 12—Order that defen¬ 
dants are liable to account as legal 
representatives of deceased judg¬ 
ment-debtor — Amount due not 
determined—Order is not appeal- 
able 588 

* -0. 20, R. 13 — In redemption 

suit no decree for accounts can 
be passed previous to preliminary 
decree—But interlocutory order 
for accounts can be passed 707 

-0. 21, R. 1 — Court closed on 

the day fixed for payment—Pay¬ 
ment made on re-opening day is 

valid 687 

-0 >21 R. 1 — Payment out of 

#• 

Court to the decree-holder’s 
attaching creditor cannot satisfy 
decree 123 

•*-q 21, R. 2 — Payment made 

within three years of last start¬ 
ing point of limitation but certi¬ 
fied after 3 years had expired 
takes effect from the date when 
it was made 802 

-0. 21, R. 16—Execution of de¬ 
cree granted — Judgment-debtor 
cannot afterwards say decree is 
not executable 662 

-0. 21, R. 53 (l) — Decree 

covered by Rule—Proceeding as 
if decree is not covered by Rule 
is only irregularity 261 

* -0. 21, R. 57 — Execution case 

struck off for default — Attach¬ 
ment directed to subsist—Order 
is valid and attachment con¬ 
tinues 156 

* -0. 21, R. 58—Civil P. C., S. 47 

does not bar a suit by decree- 
holder specifically directed to file 
by order under 0. 21, R. 58 240 

- { -q 2\ t Rr. 89 and 90 — Appli¬ 

cation under R. 89- beard and 
disposed of — Application under 
R. 90 is not barred 778 

* -0. 21, R. 90 — Auction-pur¬ 

chaser can apply under R. 90 159 

-0. 21, R. 90 — “ Substantial 

loss need not he pecuniary M — 

Sale proclamation representing 
encumbered property as free— 
Auction-purchaser can apply for 
setting aside sale 159 
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-0. 21, R. 92—Decree amended 

after sale—Sale is not affected- 
Setting aside is revisable 264 

*-0. 2 ], R. 92 (3) — Suit to set 

aside decision of Collector con- 
tinning a sale on the ground of 
fraud is not barred 146 

—0. 22, Rr. 3, 4 and 10, S. 141, 
and 0. 9, R. 13 — Applicant to 
set aside ex-parte decree dying — 

No appeal lies from order substi¬ 
tuting legal representative 431 

——0. 22, R. 3—Pre-emption suit 
—Decree of the appellate Court, 
on appeal by vendee, in ignorance 
of death of one of the pre-emp- 
tors respondents, dismissing suit 
is nullity—Payment of decretal 
amount jointly by the pre-emp- 
fcors does not affect the question 108 
*——0. 22, R. 4 — Joint decree for 
possession passed — Appeal pre¬ 
ferred against decree — One de¬ 
cree-holder dying and his repre¬ 
sentative not brought on record 
Appeal abates as against his 
heirs only, but the appeal is im¬ 
perfectly constituted and cannot 
be heard 623 

——0. 22, R. 4—Joint suit for pos¬ 
session — Prior compromise 
merely defining share but parti¬ 
tion not perfected — Decree in 
suit is a joint decree 623 

* —0. 22, R. 4 — Mortgage suit— 
Judgment-debtor dying between 
preliminary and final decrees— 
Decree-holder substituting, hon¬ 
estly, person believed to be sole 
representative—Person entitled 
to be co-representative cannot 
redeem after final decree 479 

—0. 22, Rr. 4 (3) and 9—Death 
of one respondent — No legal 
representatives substituted — 
Appeal abates against all respon¬ 
dents where their interest is in¬ 
separable 141 

0. 22, R. 12 — Decree capable 
of execution without final decree 
Substitution of legal represen¬ 
tatives need not be within 3 
months of party’s death 66 

-0. 23, R. 1 — Withdrawal 

allowed—Question of formal de¬ 
lect not considered—Order is re¬ 
visable 466 

O. 23, R. 1 (2) — Withdrawal 


Civil P. C. 

allowed but permission to bring 
fresh suit refused—Revision lie^ 272 

-0. 23, R. 3 — {Per Walsh and 

Kanhaiija Lai , JJ. M ulcerji, J. 

contra) —Award is no adjustment 

F B 503 

O. 23, R. 3 — Compromise 
avoidable but not avoided — De¬ 
cree can be passed 266 

0. 23, R. 3—Compromise due 
to coercion — Decree passed —- 
Remedy is by suit 266 

O. 23, R. 3—Defendant’s offer 
that suit may be decreed if cer¬ 
tain person ate food out of plain¬ 
tiff’s hands—Offer acted upon— 

Suit must be decreed—0. 23, R. 

3, does not apply 271 

* 0- 23, R. 3—Parties agreeing 

not to adduce any evidence and 
to abide by Court’s decision after 
local inspection—Decision after 
local inspection is one based 
on compromise and is not appeal- 
lable 558 

" O. 23, R. 3 — Party abandon¬ 
ing his claim voluntarily—Court 
may decline to allow appeal to 
proceed further F B 503 

* 0. 29, R. 1—Unregistered body 

—All members must be implead¬ 
ed 337 

-0. 32, R. 3—Appointment ir- 

regular-No prejudice to minor— 
Decree is binding—Omission to 
appeal is not negligence 351 

-O. 32 R. 3 (4) and 8. 99—Non- 

compliance with 0. 32, R. 3 (4) 
—Minor not prejudiced—Procee¬ 
dings are not vitiated 548 

O. 32, R. 4 Consent of person 
appointed is necessary but can 
be presumed where despite op¬ 
portunity to object, he has not 
objected to the appointment 214 

O. 32, R. 4 Irregularity and 
prejudice to minor are factors to 
be considered in cases of setting 
aside decree against minors for 
i in proper appointment of 

guardian 214 

~0. 32, R. 4 — Where a Hindu 
lather is appointed guardian, in 
a suit on the basis of hundis exe¬ 
cuted by him, in absence of proof 
of immorality or illegality the* 
decree is binding on the sons ' 214 
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■-q 32, R. 7- Com promise— 


Paternal uncle signing on behalf 
of himself and his nephews 
major and minor, and on behalf 
of one of the major nephews as 
guardian of his minor brothers 
—Court’s sanction is necessary 32 

-0. 32, R. 7—Decree being 

passed on compromise does not 
necessarily imply Court has sane - 
tinned the compromise- Where 
guardian changes mind before 
grant of leave, and does not 
want compromise, compromise 
cannot he forced on minor .770 

-0. 33. Rr. 1 and 5—-Hindu 

minor having share in joint 
family property is not necessarily 
entitled to sue as pauper 547 

~ 0. 33, R. 5 (dj -Rejection of 
application on ground of suit 
matter being res judicata is 
illegal and rovisahle ^75 

-0., 34, R. 1—Merely an entry 

in village papers does not make a 
j>erson a necessary party 593 

-0. 34, R. 1 Mortgage by 

H i ndu coparceners - Mortgage 
suit • - Mortgagors impleaded 
hut minor co-parcener not im¬ 
pleaded—Suit is not had hut 
minor is not hound 335 

--0. 34, R. 5—Plaintiff has only 

* v 

bo apply for final decree 622 

-0. 34 R. 6—Mortgage decree 

against Hindu widow — Other 
properties can he attached 352 

-0. 34, R. 7—In redemption 

suits no decree for accounts can 
he passed previous to preliminary 
decree—But interlocutory order 

e 

for accounts can he passed 707 

-0. 34, R. 7—Redemption suit 

—Costs being a charge on pro- 
)>erty or not depends on interpre¬ 
tation of decree in each case— 

(Per Daniels , /.)-Construction of 
decree should accord with Civil 

P. C., 0. 34, R. 7 492 

-0. 34 Rr. 7 and 8—T. P. Act* 

—S. 60 Civil P. C..- 8/ 11— 

Previous decree directing mort¬ 
gagee to withdraw mortgage 
money deposited by mortgagor 
and to deliver property to mort¬ 
gagor—Subsequent suit for re¬ 
demption is barred 484 

-0. 34, R. 13—Mortgagee whose 


Civil p, c. 

final decree for sale is barred by 
time is not entitled to a share in 
the surplus 6 

——0. 40, R. 1— Execution Pooeed* 
ings Receiver appointed — No 
transfer of .7. D’s property takes 
place 72 

K 0. 41, R. 17—Absence of, vakil 
is client’s default though client 
is present—But appeal must he 
heard though subject to some 


penalty 58 

'0. 41, R. LO—Appellate Court 
cannot itself implead a party— 

It should remand the case for 
the purpose 768 

0. 41, R. 27—Additional evi¬ 
dence cannot he admitted merely 
because the evidence is such as 
would justify grant of review 808 

--0. 41, R. ^7—Evidence dis¬ 
covered after first Court’s decree 
is admissible 288 

'-0. 41, R. 27—Reason for ad¬ 

mitting additional evidence re¬ 
corded only in judgment— Law 
is complied with 752 

0. 41 R. 31—Appellate Court 
need not examine trial Courts 
finding on fact not objected to 585 


-0. 41, R, 33—Suit decreed 

against 1st defendant but dis¬ 
missed against 2nd defendant— 

1st defendant appealing—Plain¬ 
tiff not appealing from dismissal 
of claim against 2nd defendant— 
Appellate Court can pass decree, 
in plaintiff ’s favour against 2nd 
defendant 555 

-0. 43, R. 1 (d)—Appeal from 

order rejecting application for 
setting aside ex parte decree-Ap¬ 
pel late Court cannot go beyond 

0. 9 R. 13 F B 610 

-0. 43 R. 1 (d)—Order by 

appellate Court that no applica¬ 
tion lay under 0. 9. R. 13— 
Older is not in appeal against 
order under 0. 9, R. 13. 267 

——0. 43. R. I (j)—Execution 
sale, setting aside—Appeal dis¬ 
missed—No revision lies against 
dismissal 264 

-0. 43, R. 1 (w)—Right of 

appeal is subject to 0. 47, R. 7. 552 
—— 0. 46 R. 1—Power to decide 
cases referred does not include 
power to hear appeal F B 380 
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O. L7, R. 1—‘For any other 
sufficient reason is not limited 
to matter* eju-dom generis with 
matters in earlier part of the 
rule—The words provide for 
exceptional ca»es 364 

O. 47, R. ^—Point not raised 
at trial cannot be raised in re¬ 
view 552 

O. 47 R. 2— Transfer of Judge 
to another Court ousts his juris¬ 
diction to grant review 804 

0.17, R. 3—In revi >ion against 
order granting review of judg¬ 
ment plea that review applica¬ 
tion wai not accompanied by 
copy of decree and Court-fee was 
insuflic'ent is not valid 777 

0. 47, R. 4 (0 (b)—Discovery 
of old sale dee d—Appellate Court 
nob deciding if it related to land 
in dispute but granting review 
and remanding ca-»e f;>r decision 
of issue on merits after allowing 
opposite side to rebut the evi¬ 
dence—Order was held justified 552 

0. 17, R. 7—Appeal fr>m 
order granting review — Grounds 
are limited t) R. 7 361 

0. 1 7, R. 7—Grounds of appeal 

* are strictly limited to R. 7 £95 

S. 2, Para. 3—Leave to revoke 
ord( r of reference is not to be 
granted save when substantial 
injustice will otherwise result— 
Principles und rlying exercise of 
power bo grant leave discussed 202 

* Sch. paras. 11 and 15—Arbi¬ 

trators nob considering de fon¬ 
dant s pl< a Award can be remit¬ 
ted but not set a;ide 393 

Sch. , para. 16—Decree duly 
Pass'd—ho revision l’e«s 511 

Clo * on th 3 Eq l'ty of Redemp¬ 
tion 

-T. P. Act, S. PO 

Conpant 28 Azt '7 of 1913) 

S- - I —Auditor should satisfy 
himself whether the b >oks sub¬ 
mitted to him show a true state 
of aTa rs—Hmestydoes not ex¬ 
empt from liability. 519 

3)—Distribution of divi- 


* 


5 . 


dends when no profits are earned 
is misapplication of funds 
- Ss. 23 (0~Lim. Act, Art. 1.0 
alone applies—Time runs from 
appointment of liquidators 

i9^5 N. S. T.—(All) 3 & 4 


519 


519 


Companies Act 

o. bi—Director being requir¬ 
ed by Articles of Association to 
control management of com] any 
but blindly trusting dishonest 
manager is 
honest 

Company 

Din ctor 


not exempt though 


519 


— Additional remu* 
not due for doing 


206 


32 


97 


nerabion is 

what is his duty as director 
Unless articles specifically 
limit powers of din ctors in carry¬ 
ing on ordinary business of the 
company stranger d(aling with 
t' rm in good faith is protected 

Compromise Dacree 

* 

“D.nccion £1 a; rent provided 
in compromise be entered in re¬ 
venue payers is not incorporation 
of corny rnmbr info decree 

Compro tvs t of Sait 

~"~' spp 'Ji IL P. 0., O. 23, R. 3 

Conf ass on 

- - to*> K idence Act, S. 24 

Contract 

construction — Court is not 
entitled to see what the ] arties 
might have intendtd and which 
they d d not jut in writing 

Contract Act 9 of 1872; 

2—Roy running av\ay from 
home- Boy’s father advertising 
reward to anyone tracing boy ai d 
bringing him borne—Taking boy 
to Ry. police station, making re¬ 
port and sending telegram to 
boy's father is sub tantial per¬ 
formance of condition—Adver¬ 
tisement, of reward is offer caj a- 
ble of an acceptance by any per- 
son fulfilling the condition 539 

S. 2 (d) Forbearance to en¬ 
force legal rights i s good consi¬ 
deration p g 

s il—ninority — Burden of 

proof is on party setting up 
minority 

S. 16—Mortgage—2 p. c . per 
mensem compound interest was 
held unconscionable 

i-3— Gift in consideration of 
future illicit intercourse—Gift is 

void 

~~S. 23 Suit for pre-emp¬ 

tion—Vendee can defeat claim by 

obtaining interest in village ard 
becoming cosharer before decree— 

S. 23 is not violated 3 5 q 


71 


503 


399 


31 


437 
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Contract Act 

S. 23 (h)—Past illegal cohabi¬ 
tation is not illegal consideration 

S. 21—Mortgage of occupancy 
holding and other lands for single 
consideration — Mortgagee in 
possession of occupancy holding 
suing for possession of other land 
—Suit should fail as otherwise 
result would be to enforce entire 
contract part of which is illegal 




-S. 21—Out and out transfer— 

S. 21 does not apply 

-S. 30—Plaintiff alleging agen¬ 
cy—Clear proof that plaintiff 
acted as agent between the defen¬ 
dant and third parties is neces¬ 
sary 

a 




—Ss. 31,32, 33 and 31—Contract 
to purchase shares on condition 
of being made sole agent of com¬ 
pany—Company going into liqui¬ 
dation before appointing pur¬ 
chaser sole agent “Latter is not 
liable as contributory G58 


-S. 13 -— Suit against several 

defendants--One defendant onl\ 
present — Plaintiff and other 
defendants absent—Suit dismis¬ 
sed for default—Plaintiff can 
bring fresh suit against absent 
defendants for whole amount if 
cause of action he joint and seve- 


—S. 08 —Discharge of decretal 
debt by stranger as owner of pro¬ 
perty of the deceased, where 
deceased’s minor sons were living, 
does not avail the stranger 213 

—S. 71—Stipulation to pay com¬ 
pound interest at 1-1/2 p. c. p. m. 
on default to pay simple interest 
at 1 p. c. p. in. was held a penal¬ 
ty and the rate was reduced to 
1 p. c. compound interest 78 

—S. 139—Sureties binding them¬ 
selves to produce in Court, judg¬ 
ment-debtor on the date of dis¬ 
missal of appeal and in case of 
failure, to pay decretal amount— 

No notice to produce debtor sent 
to sureties after dismissal of ap¬ 
peal—Counsel for decree-holder 
declining to require the produc¬ 
tion of the debtor—Sureties are 
not liable 5 


Contract Act 

S. 253 (7)—One partner neglec¬ 
ting partnership business is not 
enough to dissolve partnership 787 

S. 253 (10)—Joint family busi¬ 
ness continued after partition— ... 
Death, of one partner dissolves 
partnership 595 

Co operative Societies Act, (2 
of 1912) 

-S. 13—Rules under, by the U. 

V. Government — R. 20—Refer¬ 
ence to arbitration under Civil 
V. C., Sch. II—Rule does not 


cover 


—S. 13 (2)—‘ Business ” includes 


election of officers 

Co-owners 

- See Cosh a he ns. 

Cosharer 


»•» # 

"-Joint tenant—Death of a joint 

tenant does not benefit the zamiir 
dar, but surviving joint tenant- 
takes the whole 

-Lambardar is prim a facie en¬ 
titled to recover rent on behalf 
of all cosharers — If not so 
entitled, he cannot recover bis 
share alone 

-One cosharer building on joint 

land without other’s consent— 
Others can sue for demolition of 
building and joint ]>ossession of 


356 

356 





700 


-One cosharer forcibly dispos¬ 
sessed from khudkasht— Physical 
possession can he decreed 593 

-One cosharer making improve¬ 
ments bona fide in the interests 
of the property is entitled to 
compensation, though improve¬ 
ments were made without con¬ 
sent of other cosharers—Com¬ 
pensation, how assessed, indicated 770 

*-Suit- for joint possession — 

Defendants in peaceful possession 
of lands as khudkasht — Joint- 
possession need not he decreed 668 

Court-Fees Act (7 of 1870) 

-S. 5—No reference made under 

S. 5—Court hearing appeal must 
decide question of insufficiency 
of Court-fee paid on memo, of 

appeal 787 

-S. 5—Taxing Officer can decide' 

as to deficiency of Court-fee on 
plaints or memo, of appeal 181 

-S. 7—Value in plaint deter¬ 
mines forum of appeal ' 376 
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Court fees Act— 

* -S. 7 (iv) (c)—Court’fee must 

be levied on value of declaration 
of right plus that of the conse¬ 
quential relief 

* -S. 7 (iv) (c) and (d) — Suit for 

declaring plaintiff to he rightful 
manager of trust properties and 
for injunction against defendants 
— S. 7 (iv) (c) applies though 
plaintiff is in possession of pro¬ 
perties 

* -S. 7 (4) (f)—Appeal from preli¬ 

minary decree for accounts — 
%/ 

Appellant is not bound by plain¬ 
tiff's valuation of suit and can 
have his own valuation 
-S. 7 (v) —Cross-objection claim¬ 
ing possession of immovable 
property—Ad valorem fee is pay¬ 
able 

-S. 7 (ix) and Sch. 1, Art. 1— 

Foreclosure suit dismissed—Ap¬ 
peal—Ad valorem fee according 
to subject-matter of appeal is 
payable 

-8. 7 (xi) sub-Cl. (cc)—Suit for 

possession on ground of forfeiture 
is governed by the clause 

-Sch. I, Art. 1—Appeal from 

order under S. 144, Civil P. C., 
must be stamped ad valorem. (19 
A. Ft. J. 771, overruled) 

-Sch. 1, Art. 1—Cross-objection 

claiming possession of immovable 
property—Ad valorem fee is pay¬ 
able 





119 





119 


-Sell. I, Art. 1 — Foreclosure 

suit dismissed — Appeal — Ad 
valorem fee according to subject- 
matter of appeal is payable 734 

Covenant running with land 

——See T. P. Act, S. 40. 

Criminal Procedure Code (5 
of 1898) 

S. 35 (1)—Sentences in differ¬ 
ent trials cannot be ordered to 

run concurrently 305 

**-(1923)— S. 99 D—High Court 

can only consider whether the 
document is seditious F B 195 

* -(1923)— S. 99 D— Series of 

books published — Whole series 
must he looked to F B 195 

-S. 107—Master and servant' 

jointly tried—Evidence not suffi¬ 
cient Master discharged but 
servant ordered to provide heavy 
securities—Order is wrong 443 


Criminal P. C.— 

-S. 110—Charge of being habi¬ 
tual robber — Accused gathering 
bad characters in his bouse is not 
in itself relevant 

-S. 110— 4 Dacoifc * does not 

come under 8.110—Person guilty 
of definite offence — Preventive 
sections do not apply 

-8.110—Evidence of allegations 

against accused made in case in 
which lie was acquitted is admis¬ 
sible 

“-S. 110 — Evidence of substan- 

tative offence is not necessarily 
inadmissible 

-8s. 112 and 110—Order under 

S. 112 should conform to terms 
of 8. 110 



250 


094 



094 


- (1923)— 8 . 133 —Closing of 

public drain — Accused denying 
drain to be public—S. 139*A dis¬ 
regarded— Trial is vitiated 

-8. 133 — Initial order if vague 

mav be modified 

-8. 137 — Accused apjiearing to 

show cause—Evidence in support 
of order should be heard before 
calling on accused for defence 

-8. 144—Other means to avert 

danger if available proceedings 
should not be taken under 
8. 144 

-S. 145 — Agra Tenancy Act, 

Chapter 5 — Ejectment proceed¬ 
ings — 8. 145, Criminal P. C. 




014 



applies 9io 

-8. 145—Communal dispute — 

Magistrate may choose represen¬ 
tatives of each community 310 

-8. 149 — ‘Interpose’ connotes 

the idea of actively intervening 
and not merely a prohibition by 
word of mouth 165 

-8. 149—Section does not em¬ 
power police officer to pass any 
order he likes 165 

-S. 154—Statement of witness 

during investigation is not first 
information — First information., 
report is useful for contradiction 
or corroboration only 303 

-8. 195—Condition as to .sanc¬ 
tion cannot be evaded ' .230 

-8. 195 — Conviction under . 

8. 173 of the Penal Code without 
complaint by public servant con- , 
cerned is illegal though convict¬ 
ing Magistrate purports to take 




20 
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Crim’nal P. C. 

c >gnizance of the offence under 
8 . 21 > (b) of the Penal Code to 
convict the accused a minor for 
offerc" under S. 173 129 

-(1923), S. 19 )—Sanction grarr 




Criminal PC. 

S. 06 / Judgment written by 


ted before the new Code came into 
force — Prosecution after its 
cormmt i n to force is invalid 306 

'“(1923), S. 195 ( 2 ) — The word 

( includes, ” as substituted for 
* means,” has widened the scope 
of “ Court ” — (Sulai man , 
contra , Daniels , T) 737 

S. 19") (3)—Election Commis- 


Magi strafe himself but delivered 

unsigned—Irregularity is curable 
by S. 537 

b. 103 Conviction for affray 


m 


' ' - - — - — - ■ * V/ 

sioners are not Court subordinate 
to principal Court of ordinary 
original civil juri .diction 737 

—S. 01 (3) Order to complain¬ 
ant to pay process for enforcing 
accused's attendance on the date 
of judgment-Process not paid— 
Complaint cannot be dismissed 392 
3s. 13 (J and 09 — Words 
“not sufficient grounds for com¬ 
mitting the accused ” do not 
mean ‘ case not proved”—Discre¬ 
tion should be carefully exercised 
in finding out whether there are 
not sufficient grounds—In case of 
doubt commitment should be 
ordered 070 

—S. 5415 — Manifest and fatal 


— —--— “ w V.V A 

flaw in prosecution—Prosecution 

must be quashed 7*2 

—Ss. 2.1 and ‘^37—Ss. 227 and 
237 should he read together 418 

Ss. cl and -)27 Both sections 
must be read together 448 

—3. .39—Injury caused by firing 
fireworks in public road—Persons 
causing injury cannot be tried to¬ 
gether 301 

—S. 288—Court can rely on wit¬ 
nesses’ statements before com¬ 
mitting Magistrate, though varied 
before the S. J., when satisfied of 
their truth 185 

S 340—Opportunity for argu* 


• • +• . KJ - 

mentsin defence must be allowed 282 
-—S. 340 — Reasonable oppor¬ 
tunity to engage pleader must be 
allowed — Opportunity to ac¬ 
cused’s pleader to cross-examine 
must be allowed 285 

—S. 2 7 —Enquiry under — Cri¬ 
minal P. C. 8 . 3> r 0 applies to an 
enquiry under S. 1447 of the 

Municipalities Act 245 


❖ 


i* 


is no bar to subiequent convic¬ 
tion for causing hurt in the 
affray 290 

S. 417—Accused given benefit 
of a reasonable doubt and ac¬ 
quitted Appeal by Government 
Onus on appellant is very heavy 315 

S. 135 Charge framed where 
none necessary — Interference is 
proper _ 312 

Ss. 43 ) and 439 —Prosecution 
for cheating—Lower Court find¬ 
ing fraud but acquitting accused 
on ground that fraud was in¬ 
choate—Revision was allowed 473 

S. 435 Sessions Judge can 
make reference to High Court 
against order of District Magis¬ 
trate 591 

8 . 436 Further enquiry is 
competent on the same facts .98* 

(1923) S.436—Revising autho¬ 
rity d itermg from trial Court in 
conclusion on evidence—Further 
inquiry cannot be ordered 

8 . 436 (Proviso) and S. 1 03 


477 


- ' — - W * - KS • • V/U 

Complaint dismissed under S. 203 

— Proviso to S. 436 does not 
apply 

-S. 438 — Crown d iscovering 

fresh evidence relevant as to sen¬ 
tence — Retrial will not be 
granted 

-S. H 8 Penal Code, S. : 5'-B 

— Prosecution irregularly insti¬ 
tuted Iso revision lies against 
acquittal 

S. D 8 Sessions Court not dis¬ 
senting from decision of lower 
Court—Reference with object of 
obtaining ruling on law point is 
improper 

8 . 476 Accused escaping from 
custody of peon of civil Court— 
Procrdure is fcbatf servant should 
file complaint in ordinary way 

S. 476 Case heard by Hon. 
Mag. Dt. Magistrate can take 


537 


£9*2 


318 


318 


318 


action 

3. m 76 Complaint of cheating 
before Ta^siJdar having powers of 
a Second Class Magistrate—Act of 


410 
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Criminal P. C. 

Ta isiidar inquiring and ordering 
prosecution under S. t76 is legal 
S. 476 and S. 19 ' ( ) (b)—Eh c- 


99 


- - ^ v • / ^ 

t.ion Commissioners are not ‘civil 
Court' within S. 176—Complaint 
by them purporting to be under 
S. 176 should be deemed to be 
one under 6. „ 9 (l) (b) 

S. 476-A — Invalid complaint 
by Mag. — Appeal to S. J.—S. J. 


737 


can make complaint 
S. 176 B—Appellant dying — 
Appeal abates 

S. 476-B — Appellate Court 


667 


6i0 


should reconsider entire matter 
on merits—Prima facie case if 
not made out, withdrawal of 
complaint should be directed 
S. 476-B — Order passed by 


544 


Commissioners without jurisdic¬ 
tion—Appeal lies 

S. 488 Section includes ap- 


737 


plication by wife or child-Main- 
tenance does not include school- 
fees Money received by mis¬ 
tress Childs claim is not com¬ 
pounded 

S. 498 — Admitting to bail 

m 9 a _ 


73 


Mention in the order that sen- 
^ tence is suspended is not illegal 
S. 5 l 6 Magistrate trying to 
effect compromise — Transfer is 
proper 

Ss. 5 .6 to 528—Strong langu- 


218 


£89 


age used by Magistrate—Appre¬ 
hension of unfairness may he 
justified 

S. 5^8 Case transferred by 
Dt. Magistrate Fresh transfer 


283 


cannot be ordered by Sub-Divi¬ 
sional Magistrate 

o-i. 37 and 367 — Judgment 
written by Magistrate himself 
but delivered unsigned— Irregu¬ 
larity is curable by S. 517 
S. 540 Both sides can freely 
cross-examine Questions sug- 


283 


299 


gested by defence and put by 
Court are not cross-examination 
S. 561-A Charge framed 


285 


where none is necessary—Inter¬ 
ference is proper 

S. 562 (l-A) — Penal Code, S. 


311 


579—Conviction under, by 2nd 
Class Magistrate Magistrate can 
order release of accused after due 
admonition Order is revisable 
only if it is mistaken or is in- 


Criminal P. C. 

jud,c.ou> or failure of justice has 
occurred 

Schedule IT — Penal Code, 8. 
4^-7 Compla’nanfc’s allegations 


614 


* 


determine jurisdiction 

Criminal Trial 

Accused wishing to examine 
certain witness for defence — 

Fon-examination—Conviction is 
bad 

Conviction for rioting — Plea 


90 


318 


of self-defence raised for first 
time in app(al — Court should 
examine the plea 

Crown is party in criminal 


664 


cases and should be represented 
by the Government Pleader 
Defence witness produced by 
one accused cannot be used by 
prosecution against others 

High Court — Same relief 
obtainable from Subordinate 


218 


769 


Court High Court will not in¬ 
terfere 

Pleader Private prosecution— 

a • 


640 


Parties may engage their own 
pleader to represent their case 


Strong language used by 


301 


Magistrate Apprehension of 
prejudice may be justified 
-Using knowledge of one case 

i i • 


£83 


in another is wrong where ac- 
cuifd are different 

Custom 

Alienation of house and site 


443 


Residents in Pandauli though 
not cosharers can alienate 
Pre-emption Custom creating 

■ a /• < 1 


718 


right of pre-emption need not be 
immemorial 

Pi imogeniture Existence of 


449 


custom whereby estate descends 
to single heir does not raise pre¬ 
sumption of pimogeniture 
--Question whether tenant in 
village can alienate land and 
house involves Question of title 


155 


D 


718 


Declaratory Suit. 

See Specific Relief 4ct S. 
42 

Decree 

See Civil P. C., S. 2 (2) 


Deed 

Construction 


Arbitration 


Ml 


award directing a man’s property 
to be construed the property of 
two other per sons — But owner 

l V \ 


Subject Index, 

Deed 

to remain in possession and pay 
annuities to t he others—Owner’s 
interest was held to he more 
than a right to future mainten¬ 
ance 097 

Construction — Tenant per¬ 
mitted to plant grove — Agree¬ 
ment that tenant should become 
owner of part of tlie grove sub¬ 
ject to restrictions stated in agree¬ 
ment One restriction being 
against sale by tenant to outsider 
Restriction was held not to 
prevent.mortgage to stranger hoi 

Defamation 

——Sec To rt Defa mation 

Divorce Act (4 of 1869). 

8 . 10—Threat of force to preg¬ 
nant woman is legal cruelty— 
Adultery condoned by wife can 
l)e revived by legal cruelty 237 

E 

Easements Act (5 of 1882) 

S. 27—Right to drop water on 
ground—Servient owner can do 
act whereby water will first fall 
on the roof of a house and then 
on the ground 348 

- 8 . 52—License may be implied 

from circumstances 203 

- 8 . 60 (b)—Denial of licensor’s 

title is no ground for forfeiture 
or revocation where licensee has 
executed a work of a permanent 
character—Thatched house mav 
be a work of permanent charac¬ 
ter 

Ejectment- 


203 


See Landlord and Tenant 


Election 


- See T. P. Act, S*. 35 

Estoppel 

-f—See Evidence Act, 8. 115 

Evidence 

——Admissibility—Judge should 
decide summarily—Inadmissible 
evidence should not be read out 
to assessors—In doubtful cases 
Court should decide against ad¬ 
missibility 405 

-Identification parade—Bring¬ 
ing outsiders to stand with accu¬ 
sed is unusual but not illegal 223 

-Identification parade — Garb 

different—Identification is not 
sufficient evidence 405 


1925 Allahabad 


Evidence Act (1 of 1872) 

S. 9—Evidence *of Magistrate 
conducting identification parade 
may be used to corroborate iden¬ 
tifying witness’s evidence 



8 . 24—Admissibility of confes- 

4/ 

sion must be decided before con¬ 
tents of confession are looked at 606 

8 . 24— (Mears, C. */., and Ba¬ 
uer ij, J .)—Conviction may be 
based on retracted confession 
alone— {MuJcerji, J.) contra —For 
rejecting confession positive 
proof of threat etc., is not neces¬ 
sary F B 627 

8 . 24—Person in authoritv 
telling accused that if he gives 
true account he will he pardon¬ 
ed Accused’s confession is irre¬ 
levant,, unless the inducement 
had ceased to operate when he 
confessed 606 

8 . 32—Dying declaration of 
one dacoit about circumstances of 
dacoity is not admissible against 
other dacoits 227 


- 8 . 32 (v )—Section applies to 

post-mortem report 413 

-S. 32 (3)—Statement against 

interest is admissible 130 


- 8 . 34—Statement in books of 

account may be corroborated by 
any evidence ’ 742 

- 8 . 35—Death register kept in 

police station is official book 79 

-Ss. 35 and 57—Officer special 

ly deputed to record • customs 
prevailing in a locality—Record 
by such officer is evidence and is 
admissible without further proof 648 

S. 35—Record of First infor¬ 
mation report is corroborative 
and not substantive evidence 413 


- 8 . 45—Interpretation of law— 

Law of the land—Courts them¬ 
selves should interpret—Evi¬ 
dence of experts is inadmissi¬ 
ble—Foreign Law—Opinions of 
experts are admissible 720 


—S. 68 —Evidence of attestors 
to mortgage deed is indispensa¬ 
ble unless it is impossible to 
produce them 


—S. 68 —Section must be obser¬ 
ved even when secondary evi¬ 
dence is given 


56 

56 
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Evidence Act 

-S. 90—Signature of the exe¬ 
cutant purporting to be made by 
scribe—Authority of latter is 
presumed. (13 A. L. J. 921 and 
15 A. L . J. 121 , overruled) F B 1 

-S. 93—Necessity to add or 

subtract words to give a clear 
meaning causes patent ambi¬ 
guity—Other evidence is not ad¬ 
missible 31 

-S. 101—Exclusion from share 

on account of congenital blind¬ 
ness—Onus is on party asserting 
the defect 366 

-S. 101—Hundi not presented 

for payment—Drawer withdraw¬ 
ing after many days money depo¬ 
sited for payment—Burden lies 
on payee to prove that drawer 
did not suffer any loss 611 

-S. 101—Onus—Onus is liable 

to shift on proof of particular 
circumstances 28 

-S. 101—Suit on bond—Defen¬ 
dant pleading minority at the 
date of execution — Onus is on 
defendant 681 

*-S. Ill ill. (a)—Articles of ordi¬ 

nary type found 2 1/2 yearsjafter 
theft—No presumption can be 
raised under the section against 
the accused 220 

-S. 115—Attestation coupled 

with other circumstances can be 
“ consent ”—Hindu reversioners 
attesting mortgage by widow for 
paying their debt were held es¬ 
topped from questioning mort¬ 
gage * 209 

-S. 115—Refusal to purchase 

on being informed of intended 
sale precludes pre-emption suit 645 

-S. 115—Sale in execution— 

Purchase by decree-holders in 
lieu of decretal amount—One 
judgment-debtor entitled to inte¬ 
rest in decretal amount—Con¬ 
duct of both parties showing 
purchase was only for benefit of 
decree-holders — The judgment- 
debtor entitled to interest in the 
decree amount is not entitled to 
any interest in the property 331 

*-S. 115—Undertaking given to 

Crimininal Court cannot be 
avoided by a civil suit 605 

•-S. 116—Kabuliyat executed 

by person already in possession 


Evidence Act 

as tenant of third party does not 
create estoppel 214 

-S. 116—Lessee ejected by true 

owner—Rent suit by lessor 
Lessor's title cannot be denied 275 

r - 8 . 116—Mortgagee is estopped 

in a redemption suit from set¬ 
ting up an interest of a third 
party, at the time the mortgage 
was entered into 758 

- 8 . 116 — Subsequent licensee 

can sue for injunction restrain¬ 
ing prior licensee who has aban¬ 
doned his rights, from exercising 

them 29 

- 8 . 133 — Conviction can be 

based on accomplice’s uncorro¬ 
borated evidence 223 

-S. 145—Report of police offi¬ 
cer in connexion with enquiry is 
admissible only for refreshing 
memory 808 

Execution 

-Property under attachment 

disposed of by officer appointed 
pendente life—Officer and not 
party who asked for his appoint¬ 
ment should refund 3^8 

•-Sale beyond decree is illegal 551 

'-Sale in—Purchase by decree- 

holders in lieu of decretal 
amount — One judgment-debtor 
entitled to interest in decretal 
amount—Conduct of both parties 
showing purchase was only for 
benefit of decree-holders — The 
judgment-debtor entitled to In¬ 
terest in decree amount is not 
entitled to any interest in the 
property 331 

Ex-parte Decree 

-Setting aside of —See Civil P. 

C., O. 9, R. 13. 

F 

Family Arrangement 

:: -Descendants of parties are 

bound 366 

Finding of Fact 

- See Civil P. C. S. 100. 

G 

Gambling Act (3 of 1867) 

-Act extended to north bank of 

Ganges—Gambling on Benares 
side of midstream is no offence 518 



^4 Subject Index, 

Government of India A:t '5 
a 6 George V, Ch 61, 
1915) 

" 7 s - 79 Special tribunal to de¬ 
cide special disputes — Local 
legislature can create F B 380 

-S. 80 (i) Legislature of a pro¬ 
vince can repeal its own enact - 
ment 542 

tiuardians and Wards Act (8 
of 1890) 

oc >pe Power to dispossess 
third persons—Dt. Judge has 
none 977 

41“Discharged guardian— 
Liabilities continue and can be 
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Hindu Law 

ing debt, for which decree was 
parsed, to be immoral : 781 

Alienation — Father — Mort¬ 
gage effected to discharge ante¬ 
cedent debt Sons are liable 
unless antecedent debt is immo¬ 
ral or illegal. 367 

' Alienation—Father — Property 
unprofitable afid difficult to ma¬ 
nage—Proceeds applied to exten¬ 
sion of existing family business— 
t Sale is binding on sons 618 

' Alienation—Alienation by fa¬ 

ther can be attacked without 
proving illegal or immoral debt 


enforced in proceedings under 
the Act 457 

7S. 45 Order to remove guar¬ 
dian directing delivery of posses¬ 
sion ol certain property to new 
guardian Fine for disobe¬ 
dience Appeal against order of 
line High Court can take notice 
of ti e fact tl at order for deli¬ 
very was passed without enquiry 
of minor’s title 785 

H 

Hindu Law 


unless the sale was an execution 
, sale or in lieu of antecedent debt 241 
‘ Alienation by father—Mitak- 
sbara Mortgage by father for 
immoral purposes — Personal 
money decree passed against fa¬ 
ther—Joint ancestral estate at¬ 
tached in ex(cution—Father's 
share cannot be released 801 

’ -Alienation by father — One- 
sixteenth of the total considera¬ 
tion found to be not for legal 
necessity—Sale was upheld 

F B 624 


Adoption — Custom — Sarin 
Khabris settled in United Pro¬ 
vinces Adoption of sister’s son 
> valid 688 

Adoption — Adoptive father 
and adopted son belonging to 
two different sub-castes of one 


—Alienation — Joint famil)— 
Revenue partition binding on 
t father binds also son 421 

Alienation Legal necessity 
must be a defensive act—Pre¬ 
emption is not legal necessity 333 
—Alienation by limited owner 


primary caste—Adoption is not 
invalid 79 

Alienation — Attachment in 
execution of decree against fa¬ 
ther Sons’ shares are liable 
unless debts are illegal or im¬ 
moral 327 

Alienation—Coparcener— Sur¬ 
viving coparcener not challeng¬ 
ing—Survivor’s death — Rever¬ 
sioner can challenge 339 

Alienation Father — Account 
stated at the time transaction 
was made may support aliena¬ 
tion But offer of other evidence 
by defendant justifies going be¬ 
hind the account 295 

Alienation — Father—Joint 
family property sold in execu¬ 
tion of decree against father— 

Son can avoid sale only by prov 


for clearing de bts birdirg on 
estate — Iran feree need not 
prove that dire consequerces 
would have resulted if debts were 
t not [aid 621 

' Alienation — Minor born or 

conceived after the expiry of 
limitation against all the co¬ 
parceners existing at time of sale 
cannot revive cause of action 54 

" Alienation—Mortgage by co¬ 

parceners — Mortgage suit — 
Mortgagors impleaded but minor 
cojarcener rot in>p ]( ad< d— Suit 

is not bad but minor is not 
bound 335 

-Alienation — Mortgage by 

father Execution of n.ortgage 
decree—Cnus is on son to prove 
immorality of de bt 120 

— Alienation— Mortgage by father 

to clear enet.n.liai.ee on pre- 
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emptied property—No benefit to 
family proved — Sons are not 
bound 96 

-Alienation — Widow — Con¬ 
sideration applied to pay debt— 
Whether alienation voluntary or 
involuntary, alienee gets limited 
or absolute estate according as 
debt is. binding on husband’s 
estate or not 49o 

-Alienation—Widow— Expro¬ 
prietary tenancy created by 
widiw selling zamindary pro¬ 
perty is not portion of estate as 
it devolves on her—Payment of 
arrears of rent for such tenancy 
is not legal necessity 49o 

-Alienation—Widow—Gift for 

religious purposes—Proportion of 
gift to estate in widow’s hands at 
the time should be considered 495 

-Alienation— Widow — beces- 

sity proved for a very large part 
of sale consideration—Sale was 
upheld 324 

: -Alienation—Widow—Payment 

of arrears of rent for lease taken 
by widow for her own benefit is 
not legal nf^ess ity 495 

; -Alienation by widow—Attesta¬ 

tion by reversioner does not 
always imply consent—Court can 
draw proper inference from at¬ 
tending circumstances 692 

-Brahman becoming Bairagi 

does not necessarily lose caste 253 

* -Debts-Eather accepting surren¬ 

der from Hindu widow Claim 
by third party—Father honestly 
contesting claim but failing 
Judgment-debt is recoverable 
from son’s ancestral property 471 

-Debts—Father, decree against 

-Sons cannot cl alltnge execution 
sale on the ground that the debt 
sued on was without necessity 180 

* -Dtbts—Father—Receiver of 

Hirdu insolvent’s estate is en¬ 
titled to take possession of pro¬ 
perty obtained by bis sons at 
partition 221 

-Debts—Unsecured debt by 

father for raising pre-emption 
money—Legal necessity exists 120 

* -Guardianship — Man leaving 

bis separate property and minor 
sons—Mother is natural guardian 595 


Hindu Law 

% 

* -Joint, family—Alienation by 

coparceners -— Legal necessity 
may be presumed from c incur¬ 
rence of adult members and their 
presence at the transaction 

-Joint family — All property 

belonging to family is presumed 
to be joint 

-Joint family—Elder brother 

can give discharge under S. 7 
Lim. Act 

-Joint family — Institution of 

partition suit, which wai dismis¬ 
sed but not on merit does not 
remove presumption of all pro¬ 
perties being acquired out of 
joint funds 

-Joint family—Manager — In¬ 
solvency of junior member 
managing family business—Prior 
transfer by senior members to 
avoid creditors can be annulled 

* -Joint family— Materral urcle 

and sister’s son do not form joint 

. family 

-Joint family—Suit by member 

for declaration of title to specific 
share does not lie in absence of 
partition being claimed 

-Migrating family-Party plead¬ 
ing the original law as differ¬ 
ent from local law must prove 

-Partition — Exclusion from 

share — Congenital blirdness — 
Onus of proof is on party assert¬ 
ing 

'-Partition — Exclusion from 

share—Partition suit by blind 
coparcener compromised by 
recognising his title—Agreement 
is conclusive 

*——Partition—Mitakshara-Grand- 
mother’s right-Owner dying leav¬ 
ing a widow and son—Son dying 
leaving widow ard sons—1 arti- 
tion between these sons — The 
grandmother, i. e. the widow of 
the original owner, is entitled to 
a share 

Remarriage—Widow allowed 
to marry husband’s brother by 
caste Widow can inherit both 
brothers’ property 

Reversioner — Nearest rever¬ 
sioner, a minor—A more distant 
reverdoner cannot sue except as 
minor’s next friend 


28 

820 

672 

813 

194 

775 

211 

618 

366 

366 

19 

440 

585 
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Reversioners—Suit bv revei- 
sioner is in a representative 
character 

Reversioner—Suit to impeach 
alienation by widow—Nearest 
reversioner only must sue unless 
he is precluded by his act or has 
colluded with the widow 
—Reversioners — Two brothers 


living jointly—One dying and 
bis widow getting possession of 
his share with survivor’s consent 
—After survivor's death widow- 
getting possession of whole pro¬ 
perty—Widow’s possession is not 
adverse to reversioners 

-Schools of law—The United 

Provinces—The Mitakshara is of 
paramount authority though 
where it is silent other books of 
authority can be referred to 

-St rid ban — Sons succeed to 

stridhan after mother's death as 
tenants-iir common 

-Succession — A stepmother 

cannot inherit from her deceased 
stepson 

-Succession— Bandhus-Father’s 

sister’s son’s son is a heritable 
bandhu and succeeds in the ab¬ 
sence of nearer heirs 

-Succession—Collateral revei- 




sioners take separately 

—Succession—Daughters— Rich 
and poor—Comparative poverty 
is the test 

—Succession —Exclusion from— 
Marriage with woman of lower 
grade in same caste is valid and 
in absence of communal custom 
rendering it invalid, does not 
disentitle the man marrying or 
his issue from inheritance in the 
family property 

—Succession — Mode of succes¬ 




sion repugnant to ordinary law 
cannot be prescribed 
•—Succession — Sons of prede¬ 
ceased son are entitled to succeed 
along with surviving sons even 
to the tenancy rights of the de¬ 
ceased 

-Widow—Continuing in posses- 


183 


8 


330 


19 


417 


417 


17 


79 


375 


26 


155 


786 


t' 


sion after remarriage—Prescrip¬ 
tion benefits first husband’s estate 369 
—Widow—Decree against widow 
binds reversioners 339 


Hindu Law 

-Widow — Ex parte decree 

against widow binds reversioners 339* 

-Widow — Mortgage decree 

against widow — If mortgaged 




property is insufficient other pro¬ 
perties can be attached 352 

'-Widow—Reversioner entering 

into compromise in widow’s life¬ 
time is estopped from challenging 

it 453 

-Widow—Surrender to only one 

•> 

of several nearest reversioners is 
invalid 8 

-Widow — Widow has larger 

power than holder of life-estate 
in lieu of maintenance 190 

I 

Illegal Consideration 

- See Contract Act, 8 . 23 

Income Tax Act, (11 of 1922) 

—•—S. 2 (4) Scope—The negoti¬ 
ation of the sale of a large mill 
is “ business ” 469 

-S. 4 — Profits arising from 

wagering business—Tax can he 
levied 287 

—S. 4 (vii)—Even casual and 
non-recurring receipt from busi¬ 
ness, etc., is not exempted 469 

—S. 4 (vii)—Insolated transac¬ 
tion—Unusually heavy commis¬ 
sion is not of casual or non-re¬ 
curring ” nature 469 

—S. 4 (30)—Income derived from 
profits in trade or business, 
though the income may he dedi¬ 
cated to an idol, is not income 
from trust property 115 

-—Ss. ^ 6 , 2 (14) and 55—Suc¬ 
cessor is not bound to pay in res¬ 
pect of the predecessor any tax 
which the predecessor would 
not have been liable to pay 535- 

—S. 66 —Question whether asses- 
see is a member of joint family 
is one of fact 298 

•—S. 66 (4)—Principal office of 
assessee in one area—Branches in 
other income-tax areas—Officer 
at the former area has jurisdic¬ 
tion to assess profit in other 
areas 385 

S. 66 ( 6 )—Costs cannot be re¬ 


duced after final order has been 
passed 403 

Inherent Powers of Court 

- See Civil P. C., S. 151 
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Interlocutory Order 

—See Civil P. C., S. .105. 

Interpretation of Statutes 

* -Fiscal Acts should he con¬ 

strued strictly against the Gov¬ 
ernment . £^7 

-Headings should be ignored 

-Illustrations explain and do 

not restrict the meaning of sec- 

oon 

tion — u 

-Marginal notes may be used to 

explain the meaning of section if 
doubtful 

* -New words may be read into 

statute if context so requires 
(Per Lindsay, J- contra SulaP 
man, J) F. B. 610 

-Specific provision prevails over 

general one . - oyj 

J 

Joint Trial 

- See Criminal P. C., S. *239. 

Jurisdiction 

**-Civil and revenue Courts-y 

Suit for declaration in civil 
Court—Object of declaration be¬ 
ing to affect the decision of re¬ 
venue Court in a pending suit 
Declaration should be refused 

F. B 

High Court — Applications 


637 


-• — -o' - - * ~ ^ 

from Benares State submitted to 
Maharaja and decided by him- 
High Court cannot express opi¬ 
nion on 

Residence ’ for purposes of 


293 


jurisdiction is not actual resi¬ 
dence at the date of plaint 

L 

Landlord and T enant 

-Abadi—Pucca well sunk in 

Sahan attached to tenants’ 
house—Zamindar cannot sue for 
demolition 

-Abadi—Rights of proprietor in 

village site become equal to those 
of any other person after his 
proprietary rights are sold in 
auction 

Agreement permitting tenant 


140 


341 


29 


- - * w 

to plant grove—Tenant to he 

owner of one-fourth grove Res¬ 
triction on power of sale is valid 

—Deft, taking possession under 
theka — No written lease but 
kabuliyat executed— Compensa- 


97 


100 


rrrr 

i /(> 


Landlord and Tenant. 

tion for use and occupation 
should l>e paid 

-Grove—Grove-holder does not 

lose his right simply because of 
falling down of trees which oc¬ 
cupied a portion 

-Grove—Tenant in possession 

in his own right according 
to wajib-ul-arz — Grove holder 
possesses full proprietary title 
and is not liable to he ejected 439 

-“Grove”—'trees planted by 

non-occupancy tenant without 
zamindar’s consent though such 
consent legally enjoined—Pres¬ 
ence of trees not interfering 
with agricultural nature of 
land—No “grove” is formed 70- 

-Houses in zamindar i area 

prirna facie pass with zamindari 449 

-Land distributed in several 


villages—Rent suit for each vil¬ 
lage will lie separately 

-Occupancy tenancy Rights 


193 


~-- 1 u - ~ 

akin to those of occupancy tenant 
can be created by contract 

Occupancy tenant Permission 


v — -- •/ 

to plant grove stops the tenancy 

—Sir land — Occupancy rights 
cannot he acquired in sir land 

—Sir rights—Sale by some of 
the joint owners does not affect 
the others-^Sir rights cannot be 
purchased—Purchaser of entire 
sir rights can only get Khud" 
kasht—Sir rights, though allowed 
only to proprietors, are distinct 
from mere proprietary right Oc¬ 
cupancy rights cannot be ac¬ 
quired by person cultivating 
under sir holders—Separate sir 
rights and joint proprietary rights 
can co-exist in same village 

Tenancy—Threshingfloor used 


584 


97 


702 


93 


— —- W w 

by occupancy tenant for twenty- 
years is presumed to be part of 
tenancy 

Tenants’ successors-in-interest 


16 




are bound by rent decree against 
tenants 

—Tree on a holding—Tenant is 
entitled to tree in absence of 
custom or contract otherwise 

—Well in a holding—Tenant can 


189- 


119 


28 


155 


* * 


-I' 


Landlord and Tenant 

u >« vvati r for irrigating other 

helcis''eld from other landlord 571 

Land Tenure 

ari rs 4 Hissedar” owns 
a share in mahal - But proprie- 
tary right in mahal without 
ownership of share therein is 
possible 235 

Properties purchased from 
talukdari income are not fcaluk- 
dari 

Lease 

- forfeiture — See T P 

f s. ii (g). * • ACT 

Legal Practitioner 

Cartles-Jy instituting on cli¬ 
ents behalf manifestly improper 
criminal complaint is hie 1 ly 

* censurable F B 247 

— Unj rofessioral corduct — 
Groundless and insulting cl arges 
against witness made in plead¬ 
ings - Insulting questions to wit¬ 
ness a .ked without any ground 
for the implied allegations—Con¬ 
duct is unprofes ional F B 641 

Letters Pat 2 nt Allahabad) 

'“d* ii Civil Courts’—Courts 
created by 8. a., U.P. Munic ra! 

Act, are not civil Courts F B 580 

License 

—See Easements Act, S. 52 . 

Lim tat on. 

starting point—Civil Court’s 
decree favouring plaintiff within 
6 years of denial of plaintiff’s 
title—Subsequent denial of plain¬ 
tiffs title — Limitation starts 
only from later denial 
—Starting point Decree omit¬ 
ting names of appealing defen¬ 
dants—Lames addtd in d(cree 
after enquiry by superior Court- 
Appellants’ right to appeal will 
arise only on addition of names 
ard not on the date of original 

df C rpp 

Limitation Act '9 of 1908) 

—b. 4— Court closed on the day 
fixed for payment — Payment 


Subject Index, 1925 Allahabad 


421 




567 


S. 5 


• w -- — J u iv/tl V 

made on re-opening day is valid 
"Honest mistake is a good 

excuse 

S. 6 Alienation of property 
of Hindu joint family—Suit for 
setting a;ide—Person in exis¬ 
tence at date of alienation having 


687 

567 




* 




* 


Lim Act 

came of action Subsequent birth 
of other members does not extend 

P . 563 

b. b—Co-parcener existent at 
date of ali(ration debarred by 
limitation from setting a ide— 
After-born members though 
minors are also debarred 247 

Ss. 6 and 8 Minor dying dur¬ 
ing minority Representative 

can sue within three years or 
within original period whichever 
is greater 092 

S* ^ — Hindu joint family — 
^Elder hrotl er can give dhefarge 672 
S. 10—Section does not aj ply 
to a suit against assigns for valu¬ 
able confide ration 322 

;S- 1 —Proceeding under Cri¬ 
minal P. C., S. 476, tr< ated as 
sej arate case Formal order 
separately drawn up—Time taken 
in getting copy of the order 
should he excluded 429 

S. \A Total period to he 
allowed is period as shown in 
Sch. ], plus time taken for copy of 
judgment and time taken for copy 
* of decree 436 

S. 15 Execution suspended by 
order of Court — D( cree-holder 
can have it revived even after 
three years 572 

S. 18 Execution proceedings 
concealed from judgment-debtor 
from the beginning — Right to 
apply to set a ide the sale accrues 
only when he becomes aware of 
the proceedings 773 

S. 19 —Agent’s authority to 
acknowledge on principal's behalf 
may be express or implied or 

presumable from circumstances 176 

S. - 9 - Law to bo considered is 
the one in force on the date of 
suit 176 

S. 19 Mention of property as 
a mortgag( d property in the* list 
of property to be sold under a 
decree amounts to acknowledg¬ 
ment 274 

S. 19—“ Prescribed ” is not 
restricted to Sch. 1 53 

S. 19 Promise to pay sums 

< « A _ 4 * 


that may be found due on ccm* 
iarPon of accounts, is “acknow¬ 
ledgment ” 34 q 





Lim. Act 

-). 19 -“Signing” may be with¬ 
out putting actual name — Sub¬ 
scription in method Uiual with 
the party is enough 85 

-3. l9— Statement that mort¬ 
gagee right* were purchased is 
not acknowledgment of liability 
to be redeemed 353 

-S. sa —Impleading simple sub¬ 
mortgagee after 60 year* from 
the main mortgage bars redemp¬ 
tion suit aga'nst him 171 

! -S. 23—Vendee undertaking to 

clear prior mortgage—bon-per¬ 
formance on date of >ale is bn ach 
of c jvenant—Breach is not con¬ 
tinuous one 488 

‘-S. 25 — Applicability depends 

on interpretation in eac i ca;e — 

Section d>e* not apply where the 
parties have agreed that time + 

mu*t run from a particular date 138 

-Art. 10—Place of registration 

different from place where major 
portion of pDperty situate — 

After registration entry made by 
Sub-Registrar of latter place — 

Time run* from actual registra¬ 
tion only 324 ** 

-Art. 29—Article applies only 

where attachment is illegal ab 
initio—Property attach* d before 
judgment— Suit decreed by first 
Court but di*mi*sed by appellate 
Court — Time for suit for com¬ 
pensation runs from date of 
appellate decree and not from 
attachment 131 

Art. JO — Goods missing on 
date on which onugnees apply 
for delivery — Time runs from 
that date where goods are not 
proved to have been lost previ¬ 
ously 656 

-Art. 31—Non-delivery of goods 

by railway — Limitation starts 
when delivery is expected 780 

-Art. 49 — Art. 9 applies only 

where attachment is illegal ab 
initio—Suit decreed by first 
Court but dismissed by appellate 
Court—Time for suit for corn- 
pen nation runs from date of 
appellate decree and not from 
attachment 131 

Art. 75—Waiver — Mere ab¬ 
stinence to sue is not waiver 499 


Arc. 81—Where date of pay¬ 
ment by surety to creditor is 
uncertain, discretion should be 
exercised in favour of the surety 161 

-Art. 8 J—Suit for accounts by 

succevsor-in-interest of the prin¬ 
cipal—Suit is not cognizable by 
Small Cause Court 682 

-Art. lOJ — Auction purchaser 

letting land and nceiving rent— 
Subsequent sale of same land in 
execution of prior mortgage 
decree—Suit by second auction- 
purchaser to recover rent received 
by first one — Limitation runs 
from date of receipt 52 

-Art. llo—Vendee undertaking 

to char prior mortgage — Non- 
performance on date of sale is 
breach of covenant—Breach is 
not c mtinnous one 488 

-Art. i jl6 — Money left in hand* 

of vendee for charing prior mort¬ 
gage—Vendee not paying — Suit 
for damages after six years from 
sale deed is barred 488- 

-Art; j 18—Registration with 

Registrar of Companies is regis¬ 
tration 519 

-Art. 118—Suit by reversioners 

for pnsesion against alleged 
adoptee within 1 - year*of Hindu 
widow’s d< ath is in time 79 * 

Art. 120 — Application under 
Companies Act, S. * 3 * —Art. 1 0 
alone applies—Time runs from 
appointment of liquidator* 519 

-Art*. 13 t, 140 and 1*8—Art. 

131 controls both Arts. 110 and 
143 707 

Art. 131 [Per Lindsay, J.) 
Transfer need not bo by mort¬ 
gagee with possession — M>rc- 
gagee transferrer must be in 
possession (not necessarily by 
virtue of mortgage) at time of 
transfer — Tran .feree need not 
enquire how the po*session was 
got (Per Kanhaiya OaZ, T.) Mort¬ 
gagee’s poshes non must be attri¬ 
butable to mortgage 707 

Art*. 11 9 and 14 — Tenant 
holding on after expiry of term— 

Art. 119 and not Art. 114 applies 698- 
Art. 140—Adverse possession 
aga'nst life tenant is not adverse 
against reversioner or remainder¬ 
man 707' 
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Lim. Act. 

Arts. 140, 148 and 184 — 


— Art. 

184 controls both Arts. 140 and 

148 707 

Art. 144 Mow far property 
can be possessed directly is mate¬ 
rial factor' 454 

Arts. 144 and 142—Plaintiff’s 
title proved — No dispossession 
alleged or proved -- Art 144 ap¬ 


plies 

—Arts. 144 and 189—Tenant 
bolding over on expiry of term— 

Art. 189 and not Art. 144 ap¬ 
plies 098 

—Arts. 148, 140 and 184—Art. 


184 controls Arts. 140 and 148 

t 

Art. 177 — Time given after 


<07 


11 


* 


Act ‘-G of 1920, but prior to 
Act 11 of 1928, was 0 months 

Sch. I, Art. 181—Mortgage de¬ 
cree — Limitation for an appli¬ 
cation for linal decree starts 
from the date of appellate de¬ 
cree 091 

" -Art. 182 — Payment of process- 
fee for attachment does not ex¬ 
tend limitation 640 

— Art. 182 (5) - Application to 

send for records may amount to 
step-in-aid 891 

M 

Mahomedan Law. 

-Difference of opinion between 

different jurists-Tnulitions need 
not be examined — Opinions of 
recognized jurists will prevail 

-Divorce — Divorce-deed not 

signed before wife is not invalid 

-Divorce — Intention to make 

irrevocable divorce clearIv ex- 
pressed — Triple form need not 
be used 

-Divorce—Suit for—1 i n potenc y 

of husband—liule entitling bus- 
band to an opportunity for a 
vear to demonstrate the falsi tv 

V • 

of the charge, is one of substan¬ 
tive law not superseded by Bri¬ 
tish Law though the other parts 
of the rule concerning the me¬ 
thod of taking evidence, etc., are 
procedural and unenforcible at 
the present day 

—Divorce—Untrue acknowledge¬ 
ment of divorce is ineffective. 

—Divorce — Wife’s right to di- . 
vorce is not absolute but subject. 


* 


24 


24 


86 


Mahomedan Law. 

to certain conditions—The mere 
fact of husband not having inter¬ 
course since marriage does not 
ipso facto entitle her to divorce 
unless husband’s incapacity to 
cohabit with her is proved — 
Muhammadan Law contemplates 
the contingency of there being 
i in potency regarding one woman 
though not regarding others 
" Guardianship — De facto — 

Guardian cannot alienate minor’s 
property even for necessity or 
benefit to minor 
" Marriage—Hindu married wo¬ 

man adopting Islam—Subsequent 
marriage with Muhammadan is 
illegal unless first marriage is 
dissolved through Court 474 

’ Marriage—Shiah girl married 

to Sunni husband by her father 
as guardian — Marriage is not 
void—She can exercise option of 
puberty before consummation 720 

Marriage of Sunni with Shiah 
is not illegal 720 

Pre-emption - - Guardian do 
facto cannot consent to a sale so 
as to affect minor’s right to pre¬ 
emption 421 

Pre-emption — Shiah Law — 
Property not joint at time of sale 
or at any time previously—Right 
of way enjoyed in common by 
owners of several houses — No 
right of pre-emption arises on 


720 

sale of one of the houses 
-Pre-emption — Two cosharers 

5 :<) 

•350 

—Equal rights of pre-emption— 
Each should he allowed to pre¬ 



empt half 

Texts - Shiah Authorities— 

861 

550 

Tex t -1 )oo ks—S h ar ay a- u 1 -1 si a m i s 



most authoritative 

720 


- See Criminal P. C., S..488. 

Master and Servant 

: -Servant justifiably dismissed 

without notice for misconduct is 
not entitled to wages for the 
period since last due date of pay¬ 
ment 

Minor 

-Minor is not liable to he sued 


680 


for specific performance of con- 
tract for sale made on diis behalf 
by guardian ‘ .595 
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Mortgage 

-Mortgagor’s assignee suing for 

redemption—Contest really bet¬ 
ween mortgagor and another 
who was not mortgagee Suit is 
on mortgage and not title—Mort¬ 
gage must be strictly proved 

-Redemption suit — Decree of 

appellate Court — Costs being a 
charge on property or not* de¬ 
pends on interpretation of decree 
in each case — (Per Daniels J) 
Construction of decree should 
accord with Civil P. C., 0. 34, 
R. 7 

*-Redemption suit—Decree ter¬ 

minates mortgage — Execution 

barred hv limitation — No re- 
• • 

demption is possible afterwards 

Motor Vehicles Act (8 of 
1914). 

-8. 5 — Accused seeing another 

car approaching in addition to 
the one passing in his direction 
and trying to force bis way on— 
Such conduct comes within S. 5 
and conviction is proper 

-S. 5—Driver driving for many 

years — Many certificates for 
good driving — No previous con¬ 
viction for bad driving—Punish¬ 
ment of cancelling license is too 
severe 

N 






798 


Negotiable Instrument. 

- See Negotiable Instru¬ 
ments Act, S. 13 

Negotiable Instruments Act 
(26 of 1881). 

-8s. 64 and 76 (d) - Hundi 

not presented for payment — 
Drawer withdrawing after many 
days money' deposited for pay¬ 
ment—Burden lies on payee to 
prove that drawer did not suffer 
any loss 811 

-8. 68 — Presentment before 

maturity is not void 442 

*-8. 76 (b) — Partial promise 

to pay' — Further presentment 
is not necessary 442 

-8. 87—Promissory note—8ti- 

pulation to pay interest inter¬ 
polated without executant’s 
knowledge—Instrument becomes • 
void 282 

-(8 of 1919) 

-8. 3 3, Expin. 1—Promissory 


Neg Instr. Act 

note payable to specified person 
only is negotiable instrument 282 

New Plea 


- See Practice— New Plea 

N W.P. Rent Act (18 of 1873) 

-S. 7—Possession by mortgagee 

is ]>ossession by proprietor, for 
accrual of ex proprietary rights 748 

Notice 

- Sec T. P. Act 8. 3. 

O 

Oaths Act (10 of 1873) 

-8. 8—Oath hv man with bis 

band on his son’s bead is not 
permissible 601 

Occupancy Holding — 


-Mortgage of occupancy bol¬ 
ding illegal 

'-Sub-mortgagee of occupancy 

lidding, can sue bis mortgagor 
for money if the latter fails to 
put him in possession 

P 

Penal Code (45 of 1860)— 

——8. 94—Accused helping remo¬ 
val of dead body from bis 
master’s house—Master threaten¬ 
ing to kill accused if help refused 




—8. 94 would save accused from 
conviction under 8. 201 315 

——Ss. 96 and 100—Accused first 
bitting — Then running away' 
from attack with lathis—Accused 
striking in self-defence—Death— 
Accused is justified 313 

-S. 96 — Impending attack by 

one faction on another—Members 
of latter collecting together to 
resist—Riot—Latter party were 
held to have acted in self-defence 664 
——8. 100—Fight in self-defence— 

Gun levelled against accused— 
Accused stabbing—No offence is 


committed 319 

v -8. 107—Husband looking on 

while wife bet daugbtei-in-law 
—No conspiracy proved—Hus¬ 
band is not guilty' of abetment 126 

-c$ 1 Q 7 —Unintentionally aiding 

is no abetment 230 

-8. 146—Organized fights with 

lathis — Combatant using tire- 
arm—Transportation for life is 
the only proper sentence for such 
combatant 664 

*-8. 147—Armed party escorting . 

ladies wishing to be so escorted— 
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Penal Code 

Obstruction — Fight in self-de¬ 
fence Rioting” isnotcommitted 


S. 171-p Offence under S. 
171-P cannot; be dealt with as 
one under S. 16 3 

-%» 

S. 173 Refusing to take sum¬ 
mons is no o'fence 

17J Giving indirect an¬ 
swers amounts to refusal but not 
insult 

■if 

-3- 186 Patwari refusing to 
allow Kanungo to examine his 
books No oifence is c unmitted 

3. 186 —Resigning membership 
ot panchayat and instigating 
others not to accept the member¬ 
ship—No offence under S. a86 is 
committed 

S. 183 Promulgate’ indicates 
some firm of publicition 

8 188 To be legally empow¬ 
ered’ is different from ‘to be 


319 

230 



239 

409 


401 

165 


justified’ 265 

8.193 No oath administered 
to accused by Court—Accused’s 
offence is not negatived 410 

3. —0 l Removal of dead body 
from house to field —OJence is 
committed—Destruction of evi¬ 
dence of murder itself is not neces¬ 
sary 315 

—8. 211—Miking definite state¬ 
ment to police about commission 


of olfence—3. fcli applies 472 

* Ss. 224 and 22 3—Formation of 
crowd at a distance—Police desis¬ 
ting from arresting through fear 
No illegal obstruction is caused 308 

S. 22 3-B — Judgment-debtor 

arrested — Court granting him 
time for paying and keeping 
him in custody of peon—Custody 
is unlawful 318 

-S. 228—Giving indirect an¬ 
swers amounts to refusal but not 
insult 239 

-S. 279—Offence under Motor 

Vehicles Act, S. 5 falling within 
S. 279—Trial under either is 
legal 798 

** -3. 300—Murder established by 

retracted confession—Dead body 
not di covered—Sentence should 
be one of death (Per Mears. C. T, 
contra) Banerji , F. B. 627 

3s. -300 and 146—Organized 
fights with lathis — Combatant 


Penal Code 

uung are-arm Transportation 
for life is the only proper sen¬ 
tence for such combatant 664- 

3. 300 E cop. 1, 3s. 302 and 
30c Dioasod, accused’s wife 
leading mineral life—Accused 
remonstrating—Wife insisting on 

same life Accused beating, wife 
not repentant but biting accu¬ 
sed s fingers Accused giving 
several injuries resulting in her 
death—Oifence is culpable homi¬ 
cide and not murder 67£ 

3. 300, Eccsp. 2 , Ss. 302, 304 

and 100— Enmity between par¬ 
ties—Challenges to come out and 
fight passing — Accu >ed being fol¬ 
lowed by deceased inside the ac¬ 
cu >ed s house Encounter occur¬ 
ring inside the accused's house 
where fatal injury inflicted — 
Sentence was altered from 3. 302 
to S. 304 as it came within 
Excep to S. 300 753; 

c0 j and 304—Accused, a 
person of considerable intelli¬ 
gence accepting unequivocally 
his guilt — Accused convicted 
without taking whole evidence 
in the case Accused’s petition 
of appeal to High Court raising 
bare possibility of applicability 
of I. P. 0., S. 304 Whole evi¬ 
dence was directed to be taken 647 

S. c02 By - standers sup¬ 
porting murder are as much 
guilty 185. 

Ss. 301 and 304—Striking on 
head with heavy stone—No in¬ 
tention to kill—Death caused— 
Knowledge that death was pro¬ 
bable must be presumed—Con¬ 
viction should he under S. 304 4 

-S. 304 —Continual ill-treat¬ 
ment of daughter-in-law by 

mother-in-law—Daughter-in-law 

dying as a result of beating—No 
evidence showing intention or 
knowledge on the part of mother- 
in-law of likelihood of causing 
death — Offence committed 
was held to be under S. 323 and 
not Ss. 30^ or 304 126- 

-3s. 304 and 302—Striking on 

head with heavy stone—No in¬ 
tention to kill—Death caused— 
Knowledge that death was pro- 
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bable must be presumed—Con¬ 
viction should he under S. 304 4 

S. 323 — Continued ill-treat ¬ 
ment of daughter-in-law b\ 
mother-in-law — Daughter-in- 
law dying as a result of beat¬ 
ing No evidence showing inten¬ 
tion or knowledge, on the part of 
mother-in-law, of likelihood of 
Gauging death — Offence com¬ 
mitted is under S. 323 126 

S. 336 — Throwing bricks at 
the crowd and firing shots 
Hurt caused to none—No of¬ 
fence is committed 396 

~S. 363—Boy under 14 kept 
in charge of applicant for teach¬ 
ing koran — Applicant running 
away with the boy—Offence 
under 8. 363 is committed 295 

S. 379 — Intention to cause 


ge 


wrongful loss absent — Char 
under S. 4_7 is not sustainable 

S. 397 — Conviction merely 
under 8. 397 is bad—Section 
does not deal with substantive 
offence 

S. 402 Accused coming from 
different villages arrested on sus¬ 
picion in a village — Various 
circumstances showing their 
guilty intention Conviction wa¬ 
il ph eld 

S. 401 Property ” is not 
expressly limited to “ moveable 
property ” Parts of immovable 
property when severed may also 
become property under the sec¬ 
tion 

*S. 411 Property found in 
room accessible to persons other 

than accused—Conviction is lia¬ 
ble to be set aside 

426 Bona fide dispute ob¬ 
viates offence 


311 


305 


62 


19*25 Allahabad 

Penal Cade 

accused is aware* that annoyance 
will he caused bv his act 

8. 448 Property must he in 
actual possession of person to he 
annoyed etc. 

8s. 465 and 171(f)—Offence 
under S. 171 (f) cannot he dealt 
with as one under 8. 165 
8. 4/7’A Accused obtaining 
by falsifying accounts securities 
worth amount justly going to he 
due to himself in near future but 
whose realization is doubtful 
acts fraudulentlv 

S. ^01 Pulling a Muhamma¬ 
dan s heard in public is an offence 
S. oil Fraudulently obtain¬ 
ing signature slip is no offence 
under 8. 171 (f) read with S. 511 

Pensions Act (23 of 1871) 

8. 4—Assignees of land reve¬ 
nue subsequently becoming pro¬ 
prietors ot land--Assignees are 
not grantees of revenue-free im¬ 
moveable property 

Police Act (5 of 1861 

“S. 34—Penal Code S. 279 - 
Finding that no offence was com¬ 
mitted under Police Act, 8. 34— 
Conviction under Penal Code 8. 
279 is bad 

Possessory Right 


673 


478 


291 


‘ '8- 415 (5) Whipping Act, 8. 3 
(d) House-breaking to commit 
adultery Sentence of whipping 
is not legal 

~8. 418 - - Dakhalnama giving 
formal possession to complainant 
against accused --Accused enter¬ 
ing or remaining on land is not 
guilty 

S. 148 Intent to assert title 
and gain possession against com¬ 
plainant is no offence though 

J9i5 N.S. T. (All)—3 


591 


592 


540 


540 


230 


654 

318 


226 


56’ 


448 


be- 


Property frequented by public 
as if it were public road—Pri¬ 
vate person cannot assert posses¬ 
sory right 

- —Right cannot he extended 
yond actual user 

Practice 

Authorities Divergent opi¬ 
nions—Those in conformity with 
equity, justice and good consci¬ 
ence should be accepted 

Change of case—Suit on alle¬ 
gation of tenancy failing - Plain¬ 
tiff cannot claim ejectment of 
defendants as trespassers—-Third 
party cannot he impleaded 

-Criminal P. C. 8. 488—Appli¬ 
cation for school-fees cannot be 
amended as one for maintenance 
by Court on its own motion 

Judgment - Pre-emption dec¬ 
ree—Appellate Court can take 
notice of subsequent develop¬ 
ments and reverse decree 


348 


348 


720 


705 


361 
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Practice 

Judgment - Technical defect 
does not justify setting aside pro¬ 
ceeding's 808 

New plea “Case remanded in 
second appeal—Objection to re¬ 
mand cannot he raised after re¬ 
turn of case 369 

.|g 

——New plea—-Change of case— 

Hu it based on title cannot on 
failure of title he converted into 
suit based on possession 69 

-New plea—Plea of legal neces¬ 
sity cannot he raised in second 
appeal 440 

Parties not governed h> same 
personal law Case should he 
decided according to the law of 
defendant 

-Pleadings—Evidence of parly 

is not part of pleading 

-Precedents — Authorities are 

useful onlv for law laid down 
hut not for questions of facts 

-Remarks in a case dismissed 

for want of jurisdiction are ohitei 
Suit on lease-Lease not proved 
Court cannot enquire into ques¬ 
tion of plaintiff's title and award 
possession on basis thereof *>9 

Precedents 

-PllA(.TICE—PlJECKDENTS. 

Pre-emption 

-Custom — Discrepancies bet¬ 
ween wajilrul-arzes of various 
dates—Custom was held not 
established 336 

arz prepar 


-Custom 



od in connexion with settlement 
cannot be negatived by any 
other wajilrul-arz, though latter 
ho earlier one 44 

-Custom need not ho immemo¬ 
rial 449 

-Custom recorded in settlement 

—Mahal being one man’s pro¬ 
perty at time of settlement— 
Subsequent division — Custom 
applies 362 

--Husband’s maternal grand- 

father's nephew is not near re¬ 
ration 449 

-Later wajilrul-arz restrict¬ 
ing pre-emption to cases of sale 
while earlier wajilrul-arz allow¬ 
ing it in mortgage also—No dis¬ 
crepancy necessarily exists 44 

—-^-New categories of pre-empfcors 


747 


Pre-emption 

added in later wajilrul-arz— 
Custom is not negatived 449 

Partition made under Revenue- 
Act—Relationship of parties to 
partition continues until parti¬ 
tion becomes effective 

Partition of village—No new 
wajilrul-arz—Pre-existing cus¬ 
tom of pre-emption is not nega¬ 
tived But right will be confined 
to the new fiscal units 

Settlement rubkar is not com¬ 
plete wajilrul-arz- Absence of 
entry therein does not disprove 
custom of pre-emption 

Settlement of pre-emption in 
1885 in United Provinces— 


449 


44 


720 

Entry is specially important 

Suit for—One plaintiff having 
no right to pre-empt— Whole suit 

449 

759 

fails 

355 


Suit for- Plaintiff set up by a 
stranger—Suit cannot he dismis¬ 


658 

sed if plaintiff is entitled to pre¬ 



empt 

* V 

449 

230 

" Suit for* Vendee can defeat 



o - n 


765 


claim b\ obtaining interest in 

village and becoming cosharer 

before decree Contract Act. 

S. -3, is not violated therein 

% 

Two properties sold under the 
same sale deed— One property 
capable of being pre-empted— 
Pre-omptor paying (under decree) 
entire consideration—Both pro¬ 
perties cannot he pre-empted 
— Wajilrul-arz giving right "I 
pre-emption to cosharers of 
village- -Partition subsequent.to 
preparation of wajilrul-arz 
Right of pre-emption can he 

claimed onlv bv co-sharer, of 

• • 

same malnil as that of vendor 
Wazilrul-arzes prepared after 
1897 do not contain entries a> i<> 

• V, | i 

pre-emption, because of new 
rules of settlement issued in 
1897 

Wajilrul-arz — ■ Construction 
Bliai haqiqi bhaiqaribi and 
Pigar hissedaran-i-deh entitled 
to pre-empt Mere relationship 
was held insufficient to create 
right v 360 

■Wajilrul-arz Construction— 


554 


4 4 


•» - - -” wiiuvi 

Change of circumstances subse¬ 
quent to preparation of wajilrul* 
urz should he taken into account 


491 
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35. 


Preemption. 

-WajilruHirz 


Later wajib- 


uParz ampler than earlier ones 
- -Custom in older wajilrul-arz 
is not necessarily negatived 

uijilruParz Pre-emptors 


449 


clasilied according to priority 
Priority applies to cases inter se 
— Wajib-ul-arz — Rights of co- 


719 


— ^ • 

sharers inter se on sale to stran¬ 
ge]- cannot entitle cosharer to 
pre-emption on sale to cosharer 


or7 8 


\\ ajih-ul-arz—Two wajilrul- 
arzes - Earlier one putting 
brothers and cosharers separately 
— Later one putting them to- 
erlier - Brothers were held to 


i • 


Private Defence 

-Right of - Src Penal Code, 

S. 96. 

Provincial Insolvency Act (5 
of 1920i 

S. 4 (2) No fresh jurisdiction 
has been conferred hv the see- 
tion 

S. 6 —Mere inability to pay 
debts is not sufficient—Mere 
absence ol debtor fl ora the village 
lor a lew hours when creditor 
senf - ^ man to 1 dm for collecting 
debt, his not carrying on business 

or not keeping ac¬ 
counts etc., is not sufficient 

Ss. 28 ( 2 ) and 78—Permission 
under S. 18 ( 2 ) impossible to act 
upon S. 78 applies 

S. 28 (4)—Receiver of insol- 


221 


564 


735 


-- v III 

ven! Hindu debtor’s estate is 
entitled to take possession of pro¬ 
perty obtained by his sons at 
partition 

S. 28 (5)-' S. 28 (5) applies to 
land coming under Bundlekhand 
Alienation of Land Act (IIJ of 

1901) S.16 

S. 75 ( 2 ) Creditor can appeal 
8 s. 78 and 28 ( 2 )—Permission 
under S. 28 ( 2 ) impossible to act 
upon—S. 78 applies 

Pro. Small Causes Courts Act 
(9 of 1887) 

1 

8 - 17—“ Amount clue under 


221 


467 

549 


735 




Pro. S. C. C. Act. 

decree ” refers to amount due at 
date of decree 

8 . 17—Full security deposited 
—Genuine error in stating the 
amount due is immaterial 
—S. 23—Suit, based on contract 
— Question of title raised in de¬ 
fence—Suit does not cease to !>e 
small cause 

— 8 . 25—Award set aside—Revi- 


412 


379 


821 





sion does not lie until decree is 

393 

— 8 . 25 —- Finding of fact is un¬ 
assailable 273 

S. 25—No revision lies unless 


the tinding is perverse or impos¬ 
sible 172 


supersede cosharers 

342 

-S. 25 

\\ ajilrul-arz — Whenever 


caused- 

share of cosharers is sold or 


O. Of) 

moi t gaged ”—Preference among 


without 

cosharers inter se is not excluded 

345 

powers- 


No revision lies 


273 


Small Cause Court 
-Appeal lies 
— 8 . 35 — Case instituted before 
officer with 8 . C. Court powers— 
Officers losing jurisdiction Case) 
taken up by successor not having 
8 . C. Court powers in ordinary 
course — Omission hv latter to 
rehear evidence does not vitiate 
proceedings where merits are not 
affected 

—Sell. 11. Arts. 6 and 11 — Suit 


569 


569 


*_ 


on hypothecation bond — Claim 
against mortgaged property aban¬ 
doned and suit framed as money 

% 

suit— Suit is not small cause 
Sell. 11, Cl. 19—Suits of a 
declaratory nature are not small 
cause suits 

Sell. 11 , Cl. 28—Applies only 
to a suit for a share of the estate 
and not to suit for only an item 
thereof 

Sch. II, Art. 31 — Suit for 
accounts by successor-in-interest 
of the principal — Suit is not 
cognizable by Small Cause Court 
Sch 11. Art. 35 (ii)—Property 
taken under claim of right—Suit 
for compensation lies in Small 
Cause Court 

Sch. II, Art. 35(g)—Suit for 


205 


40 


40 


682 


130 




w 

recovery of jewels given and 
money expended under marriage 
arrangement — Suit is not small 
cause, but where tried fully by 
Sin. C. C. Court, High Court 

did not interfere 


51 


36 
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g Act ^3 of 


656 


Pubac Gamblin 

1867; 

'S. 5 "Chance ol lo*>s to booth- 
keeper extremely ra.ro - Offence 

is complete 309 

:) Asst. Superintendent of 

l , olic(; cannot search without 
warrant 301 

‘S.6 Illegal search - 1?rosutnp- 
tion tinder S. 6 does not arise 30] 

S. 10 Person illegally a.rres¬ 
ted cannot he examined 301 

Public Servant 

-Nor Of VII, 1\ 0 M S. *J ( [7 E 

Q 

Question of Fact 

- Rpp Or\ rr. p. o.. s. ion. 

R 

Railways Act (9 of 1890; 

S. 55 -Plaintilf making honest 
attempt to remove goods hut not 
allowed to do so - Company 
subsequently asking plaintiff* to 
take delivery but plaintiff not 
complying S. 55 does not ap- 

. ply 

*-7.) _ .. 

r>. 1 j, Company cannot dis¬ 
pute consignor’s title to thogoods 
consigned 

r S* 72 - Railway claiming 

exemption must prove loss to 
Company 

S. 72 — Railway Company 
undertaking to carry goods to a 
station on foreign line is liable 
for over-charge demanded from 
consignee 

C. 7 2—Risk note signed hy 
deliverer is enough 

A. 1 2 Risk note B Guard 
not endeavouring to recover 
article known to have been re¬ 
moved No wilful neglect hy 
company was held proved 

S. 72 Risk note B— 11 Running 
train ” — Stoppage for a few 
minutes is immaterial 

*-S. 72—Risk note B — Sending 

waggons longdistance sealed only 
with paper string and wax is 
wilful neglect hy railway 
*— S. 72—Suit for damages in 
respect of goods consigned —Rail¬ 
way must prove loss 

*-S. 72 G)—Risk note B— Goods 

taken off the route indicated 
by tho Risk note—Railway is not 
exempt, from liability 


616 


6 ?; 


823 


675 


273 


273 


562 


384 


Railways Act 

• 

*S. 77 — * Compensation for pil- 

lered goods —- Notice must be 

given within six months from 

delivery of goods to Company 144 

“S. 77 —• ’ Non-deli very ” — 

Notice is essential 273 

8. 77— No notice is necessary 

• 

where Railway Company does 
not allege loss hut alleges non- 
receipt of articles 144 

Redemption 

- -Sec Civil V. C., O. 34 

Registration Act fl6of 1908 

* 8. 2 (9)—Growing cropS”Crops 

not actually in existence hut 
I hat would afterwards he in exis¬ 
tence are also growing crops 411 
S. 17 Contract to sell— 
Mango crop not in existence — 
Contract need not he registered 411 
S. 17 — Family settlement of 
disputed claims need not be re¬ 
gistered 176 

" S. 17 — Undertaking before 
criminal Court to abstain from 
disturbing certain immovable 
property requires no registration 606 

-S. Wj, (b)—Presentation by one 

representative is sufficient 2] 5 

S. 35 (1) (c) — Admission of 


husband on wife’s behalf is an 
irregularity curable by S. 87 

*-S. 50 Prior mortgage for Rs. 

99 unregistered — Subsequent 
sale of that property — Vendee 
can ignore the mortgage 325 

Remarriage 

- See Hindl Uwv—Rkmaiiui- 

age. 

Res judicata 

- See Civil P. C., S. 11 

Review 

- See Civil r. C., O. 47 

Revision (Civil) 

- See Civil P. C., S. 115 


Second Appeal. 

- See Civil P. C., S. 100 

Specific Relief Act (I of 1887) 

*-S. 21 — Suit compromised — 

Future disputes to he referred bo 
arbitration — Suit on same sub¬ 
ject is not barred 366 

—S. 22 — Plaintiff’ abandoning 


* 


10 


intention of going on with con¬ 
tract for purchase of property 
but stimulated into activity sub- 



Sp. Rel. Act 

sequently by chance ot property 
being sold to another 8i>ecific 
performance should not be 
granted 

. --S. 4.2 - - Bare declaratory de¬ 

cree which would be useless 

should not be granted 
—S. 42 — Civil and Revenue 
Courts Suit for declaration in 
civil Court — Object of declara¬ 
tion being to affect the decision 
of revenue Court in a pending 
suit --Declaration should be re¬ 
fused F B 

S. 42- Revenue Court’s deci- 
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Tort 


37 


595 


745 




637 


** 


son declining to eject defendants 
unless lease was adjudicated 
upon by civil Court whether 
right or wrong, legalizes declara¬ 
tory suit 

—Ss. 42, 54 and 55 - Suit 
against University to declare 
candidate to have passed in an 
examination does not lie —Nor is 
declaration or injunction open 
—S. 42 — Suit by mortgagor to 
declare his title - Time for re¬ 
demption not expired — Prayer 


37 


253 


421 


for redemption is not essential 

Stamp Act (2 of 1899) 

-Sch. 1, Art. 5, amended by U. 

P. Stamp (Amendment) Act. 
(1923) -Agreement by mortgagor 
to pay higher interest and by 
mortgagee to extend period of 
pay ment - No fresh mortgage - 
12 annas stamp is enough F B 501 

Step-in-aid of Execution 

- See Lim. Act, Art. 182. 

Succession Certificate Act (7 
of 1889) 

- 8. 16—J. L>. cannot resist exe¬ 
cution by holder of succession 
certificate on plea of latter not 
being D. 5Fs heir 

Suits Valuation Act (6 of 
1887) 

— -K. 8 - Value in plaint deter¬ 

mines forum of appeal 


66 


376 




T 


4 ^ 1 


Tort 

——Criminal act is different from 
a reckless one 

: -Defamation Pair comment - 

Calling an official, who made 
repeatedly unfounded charges 
against his fellow officials, quar- 


280 




relsome is fair comment— Words 
used on privileged occasions must 
not be too strictly scrutinized 
— Defamation Malice State¬ 
ment not going beyond what the 
occasion warrants No malice is 
to be inferred 

-Defamation — Mere abuse 


762 


762 


Reputation suffering due to cir 
cumstances—Action lies 

*-Defamation - Privilege—Act 

without express malice Privi¬ 
lege is not lost because ol other 
defendants having malicious 
motives 

-Trespass— Damages ~ Trepass 

on immovable property—Money 
compensation is not proper re¬ 
medy 

Transfer of Property Act 4 of 
1882) 

-8. 3—“Notice”— Registration 

is not notice in itself 

8. 6 (e)—Past arrears of profits 


371 


762 


576 


557 


> y t ' v/ j •— — ■ 

can he sold hut not pre-empted 
—8. 6 (h)—Consideration partly 

void—Transfer may he good 
•8. U—Vendor can reserve an 


765 


474 


inalienable interest for himself 
and his descendants, reverting to 
vendee in absence ot vendor’s 
descendants 

—8. 19—Interest to accrue after 
the death of the holder of 
estate—Interest is vested and 
not contingent 

—8. 35—Life tenant granting 
perpetual lease — Reversioner 
accepting rent from lessee 
Ignorance of true facts—No elec¬ 
tion arises 

8. 40—Covenant running with 


65 


389 


190 




- — — — — — w 

the land- -Contract to grant lease 

is not 

8. 41—Transferee from Hindu 


m » -- — 

widow is not protected by 8. 41 
8. 51—Permanent lease by 


427 

79 


Hindu w i do w — Tjessee trusting 
• in widow’s power—Eviction by 
Reversioner— No compensation 
for improvements is due 

•S. 51—Perpetual tenant in- 


261 


ducted by life-tenant—Ejection 
by reversioner — Improvements 
made bona fide should be made 
good 


190 


38 Subject Index, 192', Allahabad 

T. P Act 

' ,y ~ — Pre-emption suit— 

A ertdtte reselling to vendor after 
'filing of suit —Section a])plies 487 
S. 52 Pre-emption suit pend" 


irtg 5 endee reconvoy ini; to yen* 
dor S. 52 applies 502 

S. od Prejudice to pre-emp¬ 
tive rights of cosharer of the 
village, and not co-owner of plots 
transferred — Section does not 

apply 358 

“ S. •)I-—Sale of property worth 
less than Rs. 100 Possession 
delivered - Sale is complete- 
I nregistered sale deed executed 
at the same time does not des¬ 
troy sale, hut is admssihle to 
prove nature of possession 200 

S. 55- Vender' undertaking 


** 


to clear prior mortgage— Nmr 
performanee on date of sale is • 
breach of covenant 488 

S. 55 (g)—Express stipulation 
as to encumbrances does not 
exclude vendor’s liability to cl is- 

charge an undisclosed encum¬ 
brance for which no provision 


has been made 

8. 00—Agreement practicalh 


704 


making redemption impossible is 
clog on equity of redemption— 
Eight of redemption postponed 
for 90 years — Stipulation for 
payment of interest along with 
the principal sum only—Condi¬ 
tions were held to he “clog.” 643 
S. 60—Clause, entitling mort- 


/ o -' 

gagee to retain possession after 
redemption, is clog 427 

S. GO—Period of 62 years with 


»* 

condition that redemption he 
allowed only on one particular 
day and the money for redemp¬ 
tion not to be borrowed con¬ 
stitute clog 

S. 60 —Redemption must not 


34 


• i 

he allowed within term fixed 
though term is very long and 
though deed says mortgage should 
not he redeemed even after 1 he 
term 

S. 63—Grove is accession and 
is incapable of separate enjoy¬ 
ment 427 

~S. 63 —Mortgagee planting 


42 


: — -cj — ** a. v.’ 

trees on the land mortgaged— 
Mortgagee can remove them > 794 


T. P. Act 

»*# 

S. 63 Mortgagee planting 
trees on land—Mortgagor unwil¬ 
ling to pay for them on redemp¬ 
tion Mortgagee may he allowed > 
to remove the trees: 718 

S. 68—Sub-mortgagee of occir' 


pancy holding can sue mortgagor ' , 

lor money if the latter fails to . 
pul him in possession 736 

S. 74 Equity of redemption- 
vesting in prior mortgagee— 
Right of prior mortgagee as 
owner of equity of redemption to 
redeem is preferred to that of 
puisne mortgagee .s04 

~ 8. 76 fc) Mortgagee is hound « 

to pax rent on mortgaged pro-*; 
porl\ accruing only after mort¬ 
gage ‘ ,189 

S. S9- Civil R.C., 0. 34 R. 13 


* 


Mortgager whose final decree for- 
sale ;s barred h\ time is not • 
entitled to share in the surplus' 
under Civil V. C., 0. 34, R. 13 • 

S. 9i- Recognition of oceir 


6 


pane) rights by landlord only 1 
does not give a person right ot ‘ 
redeeming a mortgage in favour 
of tim’d party- -Rights as hoirs ■ 
of mortgagor must he established 
S. 100—Charge not amounting 
to mortgage operates against pur¬ 
chaser without notice 

S. 106 — Notice announcing 


15 


60 


tenant’s liability to pay damages 
in case of non-compliance—No- 
option of paying enhanced rent 
is given 

—S. 106 — Temple property— 
Notice to quit—Notice not head¬ 
ed as such and signed by ma¬ 
nager’s agent—Notice is not had 


199 


•S. 108 (c)—Lessee ejected by 


199 


— — - ^ » — — — — ~ j — ^ » 

stranger Lessee is not hound to 
pay any rent to the lessor. 

S. 108 (j) —Mortgage by tenant 


275 


v • l.' ■ -~ ' 

who is expressly authorized by 
lease to mortgage Extinction of 
lease does not extinguish mort¬ 
gage unless mortgagee has had- / 
opportunity to prevent that ex- 
•• tinction—Rule applies to agri-i 
cultural leases 580 

S. 111 fgj — Mere denial of 
landlord’s tit lie is not .sufficient? 
to-forfeit least) • ••■' ".^346 



39 
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T. P Act - 

*-S. ! 26 — Gift voidable by 

donor—Donor's heirs can avoid 
alter donor’s death 

Trusts 

* —Breach of trust—Neglect by 
trustee to take stens to save 
property from consequences of 
breach of trust by predecessor is 
breach of trust 

Trusts Act (2 of 1882) 

S. 77 — Trustee dissatisfied 
with cotrustees’ management— 
Trust cannot be cancelled 

u 

U. P. Excise Act (4 of 1910; 

8. 60 (f)—Articles suspected to 
be implements found with ac¬ 
cused Excise officers must ex¬ 
plain what they are 

Ss. (54 and 71 -Accused’s sei- 


437 


vant selling toddy after pres¬ 
cribed hours not at shop but at 
pal mgrove—Accused is not liable 


S. 71 - Sale of adulterated li¬ 
quor by the son of license-holder 

No proof of reasonable care by 
him—-Conviction is proper 

U. P. Land Revenue Act ^3 of 
1901) 

S. 36 Agreement between 
vendor and vendee fixing rent 
payable by former for bis ex¬ 
proprietary tenancy is not void 
but can be accepted by revenue 

Court for decision as to the 

rent 

. 3b Order under, is bind¬ 
ing in absence of fraud or want 
of jurisdiction 

S. 44 Tenant getting himself 
entered as thckadar and plain¬ 
tiffs a-> lessors Presumption 
under the section arises in fa¬ 
vour of plaintiffs 

Ss. 56, 48, 49, 50 and 230— 
Oess recorded by Asstt. Record 
Officer in absence of appointment 
of Record Office)' and Govern- 
'H^nt^Notification is invalid 

* Cess recorded without 

definite sanction of Jx>cal Gov¬ 
ernment is irrecoverable 

’ S. Ill All disputes as to 
ownership should be finally de¬ 
cided in partition proceedings 


683 


m 


388 


307 


313 


745 


198 


100 


121 


121 


784 


U. P. Land Rev. Act 

111 and 112—Order* on 
objections under 8. Ill -Order 
of another partition officer at 
subsequent stage of same pro¬ 
ceeding cannot affect the order 
S. Ill Objector alleging pri¬ 
vate partition wherein he be¬ 
came owner in severalty—Ques¬ 
tion is one of proprietary title 
S. 118 Suit ’for partition 
pending in revenue Court—Suit 
in civil Court for partition of 
bouse is not barred 

S. 126— Partition—Sir land of 
one cosharer alloted to another 
Former not continuing to cul¬ 
tivate it does not become ex- 

proprietary tenant 
-Ss. 210 (2) and S. 110—Assis¬ 
tant Collector refusing to enter¬ 
tain objection to partition on the 
ground o! its being made not 
when notice was issued but 
when partition proceeding's bad 

commenced—Appeal lies to Col¬ 
lector 

S. 233 (k) Hindu joint family 

Family continuing joint—But 

*ome properties recorded in 

names of some members alone— 

S. l.U (k) does not preclude 

claim to these items as bein 
joint 

~S. 233 (kj — Imperfect parti¬ 
tion • Section applies also to 
imperfect partition 

S .233 (k)—S. 233 (k) is not 

applicable only to cases under 
S. Ill determining question of 
title - Question of proprietary 
right being raised in partition 
Court cannot be re-agitated 

S. 233 (k) No question touch- 
partition or union of mahal— 
Section does not apply 


481 


818 


677 


674 


818 


«> 
C> 


820 


784 


590 


L.P. Land Rev. Act, S. 233 (k) 
and S. Ill (b)-Partition proceed¬ 
ings Parties referred to civil 
Court after framing issues — 
i _ Cf ( l e r is not improper 

U. P. Municipalities Act (1 of 
1900) 

2 (23) A lane is a street if 
people residing on its sides have 
a °* access through it 
S. 211 No order can be pas¬ 
sed in respect of a projection over 
private land 


246 


807 


234 


234 


40 
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U. P. Municipalities Act 

(2 of 1916) 

-Ss. 19 to 27 -Election of a 

mernbei—Suit to challenge does 
not lie in civil Court F B 38 

-S. 22 - Letters Patent (Allaha¬ 
bad), 01. 11—Courts created by 
S. 22 are not “civil Courts" 
under Cl. 11 of Letters Patent. 

( Allahabad) F B 380 

-S. 23 (e)—Power to decide 

case referred does not include 
power to hear appeal F B 380 

--S. 183 — Offence technically 

committed — Municipal Board 
also not taking prompt action on 
notices given under S. 178— 
Nominal line was levied 415 

-S. 307 (b)- Accused fined for 

disobedience of notice - - Fur¬ 
ther daily line is illegal 251 

-Ss. 321, 180, 318 and 178 - 

Municipality refusing to sanction 
erection of building- Remedy of 
aggrieved party—Suit for injunc¬ 
tion against Municipality is in¬ 
competent 099 

--S. 326 (3)—Suit by employee 

jo recover arrears of pay— 
Claim rejected by employers-— 


U. P. Municipalities Act 

Demand .reasserted —No fresh 
period of limitation begins 276 

Usurious Loans Act (10 of 

1918) 

—— S. 2 (3) (b). --Party liable as a 
surety— Act applies , 400 

-S. 3 — Mortgage — Compound 

interest at 2 % per mensem 
was held unconscionable . . ; 31 

V : • ! 

Void Agreement 

- See Co XT I{A ( T A('T, S. ‘.3. ' 

i | 

W 

Waiver 

-Sec Ij i mjtat ion Act Akt. 75.‘ 

Wajib ul arz '. 

-Construction Language of 

another wajilruLarz ; cannot be 
considered • 345 

-Entries are e\ idence of custom 

of pre-emption 663 

-Subsequent partition does not 

necessarily abrogate custom re¬ 
corded therein 146 

Whipping Act (4 of 1909) 

-— S- 3 (d)—House-breaking to 
commit adulterj Sentence of 
whipping is not legal 591 




% 




THE 

ALL INDIA REPORTER 

1925 

ALLAHABAD HIGH COURT 


* ft 1925 ALLAHABAD 1 

Full Bench. 

Walsh, Ag. C. J., Sulaiman, 
Mukerji, Dalal, and Neave, JJ. 

Haji Sheikh Bodha — Defendant — 
Appellant. 

v. 

Babu Sukhram Singh and other's— 

Plaintiffs—Respondents. 

L. P. A. No. 56 of 1923, Decided on 
23rd July 1924, from a judgment of 
Gokul Pr-dsad, J., D/- 22nd February 

1923. 

Evidence Act , S. 90 — Signature of 
the executant purporting to be made by Sinbe — 
Authority of latter is presumed. 

The presumption perm tted by S. 90 in the 
case of a document \ urportmg to be 30 years 
old, tha: it was duly ex cuted by the p -rty by 
whom it purports to he executed, includes the 
prrsumpi on that when the signa'ure oi the 
execu ant purports to have been m de by the 
pen of the s ribe, the letter was duly bUtho- 
risid to sign for him. 13 A. L. J, 921 and 15 
A. L. J. 121 overruled. [P. 1, C. 1, 2] 

Igbal Ahmad and Mukhtar Ahma i — 

for Appellant. 

** r ' , . 

M. L . Agarwula —* for Respond¬ 
ents. 

Walsh, Ag. C. J .—This is a question 
of law which arose in a Letters 
Patent Appeal which came before my 
brolhej Sul aim an and myself. Owing 
to certain decisions, to which it will 
be necessary to refer in a moment, 
the result of the discussion by way of 
appeal from the judgment of the 
learned Judge of this Court was that 
the following question was referred to 
this Bench. 

i “Whether the presumption per- 
' mitted by S. 90 cf the Evidence Act 
m the case of a document purporting 
to be 30 years old, that it was duly 
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executed, by the party by whom it 
purports to be executed includes the 
presumption that when the signature 
of the executant purports to have been 
made by the pen of the scribe, the 
latter was duly authorised to sign for 

him.” 

It should be observed that that 
question is carefully confined to the 
ambit or extent of the presumption of 
due execution which is permitted by 
S. 90 It does not purport to open the 
door to a discussion whether in the 
particular case the document purport¬ 
ed w have been executed by the exe¬ 
cutant or party, through or by the pen 
of the scribe. That question there¬ 
fore is not before us. It is assumed 
for the purpose -of the general ques¬ 
tion of interpretation. For my 
own part I merely wish to say that it 
sesm3 to be a question which must 
depend upon the circumstances of 
each case as they appear, either from 
the document, or from matters out¬ 
side, and in this case it is a matter 
which still remains to be decided by 

the Bench which will finally dispose 
of the appeal. 

The question therefore is a simple 
one, and deals only with a document 
which purports to be executed by the 
party or executant, not by the hand 
of the executant himself, but by the 
pen of the scribe. There must have 
been thousands of such cases occur¬ 
ring for generations in India, and 
there must be a large number, which 
from time to time come into the 
Courts, where the document is more 
than 30 years old. In our view the 
expression “duly executed’ must in¬ 
clude all the facts which would be 
necessary in order to establish due 
execution before a Court by positive 
evidence, if the obligation of produc 
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ing positive evidence were not dis¬ 
pensed with by the presumption. In 
other words, a> Mr. Justice Neave put 
it in argument if (his document were 
ten years old, it would he necessary 
to prove that the scribe who pu r ports 
to have executed it with the autho¬ 
rity of the executant, had such autho¬ 
rity in fact. If that fact may not be 
presumed in the presumption of due 
execution which is permitted hy S 90, 
that portion of the section would be¬ 
come a dead letter. We therefore hold 
that the question must be answered in 
the affirmative 

The necessity for referring the 
matter to a larger Bench arose owing 
to certain authorities winch were 
cited to us, and which appeared to us 
to place obstacles in the way of our 
comb g to the decision, which this 
Bench now arrives at unanimously. 
It is not necessary to go through them 
at length. The decision in thecas* of 
Vbilac/c Rat v. Dulhal Rai (1) may 
clearly be distinguished inasmuch as 
there the agent who signed, purported 
to eUi . not as a physical act carried 
out under the express authority and 
supervision of the executant, but 
rattier to execute the document him¬ 
self, authorised for that purpose by 
another document in the nature of a 
power o attorney, which gave him 
general authority to do other things 
as well as e ecuiion. We express no 
opinion about that decision. The 
question has arisen in Eng and in the 
case of Air ay v. Stapleton which 
was cited to us in argument, but the 
po,nt there is clearly distinguishable 
from tais point, be cause the document 
purported to be executed not b> the 
executant, but by an ag*nt having 
authority under a power of attorney, 
and it may well be that, even although 
it i- of sufficient age, the au.hoiity 
under the power of attorney must be 
proved by independent proof of the 
document constituting such authority. 

It is however difficult to decide this 
question in the affirmative without 
coming to the conclusion that the 
decision in the case of Sheo N andan 
Ahir v. Rom Lagan Singh (5) was 

(1) 11877- 8] 3 Cal. 557. 

W) I18S711 Cb. 161 = 66 L.J., Ch. 152 = 76 L. 

T. 151 = 45 W.-:. 286. 

(.3) [1915113 A.L.J. 921=30 I.C. 908. 
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wrong. In one sense, but only in a 
pedantic sense, it may be distinguish¬ 
ed from the question submitted to us, 
inasmuch as the view tiere taken was 
founded upon asratement that the 
document d.d not purport to be exe¬ 
cuted by the mortgagors at all, a 
question which Dr. Agarwala would 

have liked to have argued before us 
today. But that statement in the 
judgment is inconsistent with a state¬ 
ment in the same judgment which 
precedes it, namely, that the names of 
the executants purported to have 
been written upon the document by 
the hand of Gajadhar Das the scribe. 
That being so, repeating what I have 
said at the beginning of this judg¬ 
ment, l should hold that the docu¬ 
ment purported to have been executed 
by the mortgagor by the pen of the 
scribe, and if that is a correct finding 
ot fact, then the decision was wrong, 
and the presumption under S. 90 ought, 
to have been allowed. 

It would appear also that it would 
be difficult if we answer this question 
in the affirmative, not to disagree 
with the view taken in the case of 
Vokul Singh v. Sa l >eb Singh (4). - 
There the question was of attestation, 
but the attestation was clearly placed 
upon the document by an agent em¬ 
ployed for that purpose. In our view 
if the docu nent comes with n the 
section, and is 30 years old, the pre¬ 
sumption of due attestation includes 
the authority of any person who pur¬ 
ports to have attested the document 
as agent for a person who purports 
to be the real witness attesting it. 

In conclusion it seems superfluous 
to point out that it is only a presump¬ 
tion. Every presumption is rt but- 
table. The C ourt is not even b< und 
to make it. It is another question if 
there are circumstances which justify 
it in rejecting it. Bui if it is unable 
to give aoj reason cor not making it, 
and holds itself bound to make it, 
tnen it, includes all the facts neces¬ 
sary to prove due execution, and 
therefore the authority of the scribe, 

Sulaifuan, J.— If this reference is 
contmtd to the only question whether, 
when a document does purport to 
have been executed by a party there¬ 
to, the presun pti< n under S. 90 as to 

(4) [1917] 15 4 .L. J. 121=38 I.C. 162. 
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its due execution includes the pre¬ 
sumption that the person making the 
sigi ature of the party was duly- 
authorised to sign for him, then there 
can be only one answer to the ques¬ 
tion. If the document d^es purpoi t 
to hare b^en executed by him, the 
presumption, certainly is that it was 
duly executed, and due execution in¬ 
cludes the authority of the agent; to 
make the signature for the party. 

The cases which seem to lay down 
a contrary rule proceed on the as¬ 
sumption that where a document 
merely bears the signature of the 
party by the pen of another, it does 
not purport to show that that other 
person had authority to make the 
signature for the party. In a case 
where a party does ne t sign and seal 
a document, or make a mark thereon, 
but asks another to sign it for him, 
due execution by him implies two 
elements, namely, the making of the 
signature by that other person, and 
the authority given by the party to 
him to make that signature. The 
question whether a document which 
merely shows the signature of a party 
by another person does purport to 
hare been “executed” by the other 
party, i. e. purport to contain both 
the necessary elements, may require 
consideration. That however on tie 
terms ot’ the reference does not arise 
in this case. I therefore agree that 
the answer to the question should be 
in the affirmative. 

Mukerji, J. — After what has fallen 
from the learned Chief Justice and 
Mr. Justice Sulaiman, I ha?e hardly 
anything to say, because I am en¬ 
tirely at one with them. In the case 
of Lolcman Das v. 9 a nga Sakai to) 
the Court really refused to assume 
that the document had been executed 
by any party at all. At the place 
where ordinarily the signature of the 
party professing to execute the do *.u* 
ment is to be found, there was a mere 
line, and there was no note to show 
that, that line had been drawn by the 
person whose name appeared at the 
head of the document. Whatever 
therefore was said in that case, was 
in the nature of obiter dicta , and can¬ 
not be considered to emb»dy the opi- 

(5) 11921160 1.0.96. 


nil! of the eminent Judges, who 
decided that case. 

I agree in answering the question 
in th- affirmative. 

Dalai, J. I ag ree. The point is 
that wien a document purports to 
have eeen executed by A, an i the 
signature of A is by the hand of R, 
can it be assumed that B had A’s 
authority to nut down the signature ? 
The an swer to this question must be 
in the affir native. In the rulings 
cited by the learned Chief Justice 
there appears to be a confusion het- 
ween two distinct matters. T e ques¬ 
tion wis not put distinctly whether 
the document purported to have been 
executed by A. The two questions 
whether the document purports 
to be exemted by and whether 
B had authority to sign it, were 
jointly considered ; hence the 
confusion arose. In this reference 
the two matters are kept distinct, and 
the answer is that by due execution 
it meant that B had A’S authority to 
pu f down the signature. 

Neave, J —l agree. I have nothing 
to ad 1 to the ju igments which have 
been delivered hy the learned Chief 
Justice and Mr. Justice Dal il. 

The case coming up finally on 23rd 
July : — 

Walsh, A. C J.—In this case the 
learner Judge of this Court, following 
a previous decision of this Court, held 
that the sale deed on which the defen¬ 
dants relied was not admissible, be¬ 
cause the authority of the scribe to 
write the signature on behalf o the 
executant was not prored, by the pre¬ 
sumption und rS 90. Thinking the 
matter of importance we referred that 
question to a Full Bench which has 
held thi', the decision is wrong and 
that the presumption must be nade in 
this ca e that this deed w.t3 duly exe¬ 
cuted by the party on oehalf of whom 
it purported to have been executed by 
the ptn of the scribe. That decision 
applies to both the documents. We 
have now to dispose o c the appeal but 
these sale dceds are only part of the 
issue involved in the case. They cer¬ 
tainly present i strong case on Oehalf 
of the defendant, and throw the onus 
upon the plaintiff, as will a pear to 
anybody who takes the trouble to 
study the Munsif's judgment, The 
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District Judge after rejecting these 
sale-deeds appears to have taken the 
view that the defendant must neces¬ 
sarily be wrong and he found every 
j act in favour of the plaintiffs over¬ 
ruling the Munsif. 

We find it impossible to dispose of 
the case by giving judgment our¬ 
selves, and although the amount is 
s nail and the delay has been con¬ 
siderable, the fact remains that these 
deeds are only a portion of the evi¬ 
dence which had to be taken into ac¬ 
count with the rest of the evidence in 
the case. No question of law now 
remains to be decided. The contro- 
versy turns upon the question of fact. 
We therefore remand the case to the 
District Judge with direction to re¬ 
store it to his pending file and hear the 
appeal and dispose of it on the ques¬ 
tion of fact without; delay. The ap¬ 
pellant is entitled to his costs of all 
the proceedirgs in the High Court on 
the higher scale. The costs incurred 
in the Courts below and future costs 
will abide the result. 

Sulaiman, J.—I would like to add 
that the two deeds in question are in 
the vernacular. In the tiial Court, 
before, tfcfe lower appellate Court, as 
well as before the learned Judge of 
this Court it was assumed that these 
deeds purported to have been executed 
by Lotu Rai and others. The Court 
of first instance had distinctly re¬ 
marked that they appear to have been 
executed by a few members of the 
family o' Niranjan Rai in favour of 
the defendant’s father and his other 
relatives.” In their grounds of appeal 
in the lower appellate Court the 
plaintiffs did not suggest that the 
documents do not purport to have 
been executed by those persons. The 
* learned District Judge in his judg¬ 
ment remarked. “ The sale deeds 
upon which the lower Court has re¬ 
lied are not admissible because they 
are net signed by the persons purport¬ 
ing to execute them. The learned 
Judge of this Court also in his judg¬ 
ment stated that the presumption of 
law was that they were executed by 
the persons who purported to execute 
them, but that there was no presump¬ 
tion that the scribe who signed these 
documents for the executants had 


authority from the executant to do 
so/’ it seems to me that the question 
that these documents in vernacular 
do not purport to have been executed 
by Lotu Rai and others was never 
raised at any stage in the case ; and 
this point I am not prepared to allow 
to be iaised now in Letters Patent Ap¬ 
peal. I would join in remanding the 
appeal. 

Appeal allowed. 

Case remanded . 
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Mukerji and Daniels. JJ. 

Canesha —Appellant. 

v. 

King Emperor— Opposite Party. 

Criminal Appeal No. 1105 of 1923, 
Decided on 19th February 1924, 
against the order of the Sessions 
Judge ol Jhansi, D/- 1st Decem¬ 
ber 1923. 

Penal Code , S. 304—No enmity betucen ac¬ 
cused and deceased—Accused's wife and decea¬ 
sed, wives of two brothers quarrelling about 
sharing punykin—Accused breaking p.mpkin 
against deceased's wishes—Deceased abused 
him- He striking her with a lump of limestone 
neighing 3 pounds—Fracture of ikull resulted 
in du ath — Case does not fell under S. 302 but 
under S. 304. * 

There was co ei.raity between accused and 
deceased. The accused’s wife and the deceased 
who were the wives of two brothers were 
quarrelling abjut sharing a pumpkin. The ac¬ 
cused coming along broke the pumpkin into 
two 'garnit tkp wishes of the deceased where¬ 
fore she abused him. He thereupon struck 
her with a lump of limeetoco weighing 3 
pounds. This resulted in the injury. 

Held : accused noted from impu’so of mo¬ 
ment and had no intention either to kill her or 
to fracture her skull; but that as the lump.of 
limestone weighed 3 pounds it must be taken 
that he knew that there was a probability of 
fatal -injury being indicted 21 A. L, J. 316 Dist. 

[P. 5, C. 1] 

The Assistant Gove mine tit Advocate - 
for the Crown. *• 

Judgment.— The appellant Gauesha 
has been convicted under S. 302 I.P.C, 
by thr* learned Sessions Judge of 
Jhansi of murdering his sister in-law 
by striking her on the head with a 
lump of limestone called p tvi matti. 
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The facts are clear. There was no 
previous enmity between the two and 
the accused clearly had no intention 
off killing her. A dispute arose over a 
pumpkin between the accused’s wife 
and the deceased. The deceased want¬ 
ed to take away the whole pumpkin 
whereas accused’s wife only wanted to 
let her make half. The accused came 
up while the dispute was going on 
and broke off half the pumpkin. The 
deceased began to abuse him where 
upon the accused picked up the lump 
of limestone and struck her on the 
head -with it The result was that 
her skull was fractured and she died 
in consequence of the injury. It is 
perfectly clear that the accused 
&cted on the impulse of the moment 
and had no intention either of killing 
the deceased or of fracturing her skull. 
The case does not come under either 
of the four clauses of S. 300 I. P. C. 
At the same time as the lump of potni 
rnatti weighed three pounds it must be 
taken that he knew that there was a 
probability of a fatal injury being in¬ 
flicted. The learned Sessions Judge 
considered himself bound by the rul¬ 
ing in Emperor v. Umrao (l) to con¬ 
vict the accused of murder. The cir¬ 
cumstances cf that ruling are entirely 
different and it is not applicable to 
the oresent case. We alter the con¬ 
viction to one under S. 304 I. P. O. 
and reduce the sentence t,o one of 
two years rigorous imprisonment. We 
consider that a light sentence will 
meet the requirements of the case. 

Conviction altered. 

_____ . Sentence reduced. 

(1) 11923] All. 355—21 A.L.J. 316—4 L.R.A. 

Or. 89—^ Cr. L. J. 753. 
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Sulaiman, J. 

Phakur Mahipal Singh — Plaintiff— 

Appellant. 

v. 

Athal Singh and another —Defend¬ 
ants—Respondents. 

Execution Second Appeal No. 675 

°n 6th November, 
1^23, against the decree of the Sub¬ 
ordinate Judge of Cawnpore, D/- 10th 
January 1923. 


% Contract Act t S. 189—Sureties binding 
themselves to produce in Court Juigment- 
debtor on the date the appeal was dism'S^ed and 
in case of failure to pay decretal amount — 
No notice to produce debtor sent to sureties' 
af’er dismissil of appeal—Counsel for decree -. 
holder dcliiir>g to require the production 
of the debtor—Sureties are not liable. 

Where the s iret es bound therrsolves to 
produce in Court, the judgment debtor on the 
day the appeai, then pending, was dis¬ 
missed and in case of failure, to pay the 
decretal amount b.,t after dismissal of appeai 
m no ice was pent to the suret es to 
produce the judgment debtor and the 
counsel for the decree holder even dec ined 
to require the product on of the judgment 
debtor, 

Htld : that it was practically in possible for 
the sureties to know be ore hand on what 
date tne appeal would bo finally disposed of 
by the High Court, thu a rea on ble con. 
Btruciion ( f the document was that the suro- 
t : es uniertook t> produce the judgment 
debtor in Court after tae dism ssal of the 
appeal when they were called upon to do so, 
that though the judgment debtor had got him¬ 
self released by L.rnisuing secur ty which 
wat not in compliance with the order of the 
Court, yet it was to some extent the fauit of 
the decree holde s that they did not examne 
the security b;nd at the time aid tuat the 
sureties were not at fault and were not liable 
to pay the decretal amount. [P. fi, C. l.j 

U. S. Bajvai —for Appellant. 

K. N. Katju —for Respondents. 

Sulaiman, J. —This appeal arises 
out of certain execution proceedings. 
Mahipal Singh brought a suit for a 
simple moner decree against Raghu- 
nandan which was decreed sometime 
ago. An appeal was presented to the 
District Judge, and was dismissed. 
While a second appeal was pending 
in this Court the decree was put in 
execution and the judgment debtor 
was arr< sted and brought to the court 
of first instance. On his behalf an 
application has ceen made that the 
proceedings should be stayed inasmuch 
as a second appeal was pending in 
the High Court. The learned Munsif 
passed an order that the judgment 
debtor should be released provided 
he deposited in court a security bond 
for Rs. 800 as well as furnished sure¬ 
ties for the same. On the 8.h April 
1921 a security bond signed by two 
persons Hardeo Singh and Athal 
Singh was presented which was ac¬ 
cepted as sutficient by the court and 
the judgment-debtor was released. 

The second appeal was ultimately 
dismissed on the 23rd June 1921, and 
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afto'r its dismissal the decree-hoi ter 
applied to the cou<t of first instance 
for execution o* the decree agrinst 
tho sureties. On objections being 
raised ny the sureties the applica ion 
was dismissed as against them. 
That order was upheld in appeal 
and the decree holders have now 
come up in execution s« cond appeal 

and luge that the sureties are li b!a. 

It is true that the security bond 
was not quite in conformity with the 
order ot the Court No ob jection to 
it, however, was raised on behalf of 
the decree-holder at d it was acc pted 
as sufficient by the court. It is now 
impossible to go behind it ar.d bold 

that the su ret its are liable for any¬ 
thing more than what they had under¬ 
taken under this deed. Under this 
deed they undertook to produce the 
judg nent debtor in court on the date 
the appeal w** dismissed, and if they 
failed to produce him they he id them¬ 
selves liable to pay the decretal 
amount. It is not disputed that after 
the dismissal nf the appeal no notice 
was ever sent to the sureties to pro¬ 
duce the judgment debtor in Court. 
It was pracically impossible to 
know before hand on what date the 
appeal would be finally disposed of by 
tdie High Co' rt. The decree hol lers 
sin e then took no steps to call upon 
the sureties to produce the judgmm. t- 
dehtor in court. A reasonable con¬ 
struction of the document is that the 
sure ies undertook to produce him 
in court after the dismissal of the 
appeal when they w'ere called upon 
to do so. Before the lower appellate 
Court the learneo Vakil tor the 
decree-holders was expressly asked 
whether he wanted the judgment- 
debtor to be brought into court inas¬ 
much as the sureties were ready to 
produce him. The reply was that he 
did not wai t him as he had become 
an insolvent, and it was no use hav¬ 
ing him up in Court. In these cir¬ 
cumstances I am unacle to hold that 
the sureties made a default and are 
liable to pay the decretal amount. 
It may be that the judgment debtor 
got himself released on furnishing 
security which was really not in 
strict compliance with the order of 
the Munsif. It was however to some 
extent the fault of the decree-holders 


themselves that they did not examine 
the security bond at the time. The 
appeal fails and is dismissed with 
costs including in this court-fees on 
the higher scale. 

Appeal dismissed . 
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Sul AIM A N AND KaNHAIYA Lal, JJ. 

Mohammad Abdul Rahim Khan and 
another - Defendants—Appellants. 

v. 

Ram Bharos Ojfw and others —Plain¬ 
tiffs— Respondents. 

S. A. No 1410 of 1922, Decided on 
12th June 1924, from the decree of tbe 
Fir-t Additional Judge of Gorakhpur. 

& C ivil P.C. U. 84 R. 13 — Mortgage * whoie 
final rjicree f.r sale in barred *>!/ time is not 
entitled t j a share in the surplus — T. P. Act 
S. 89. 

Af era imr'gagee ob ains a decree for sale 
li< becomes n i tvr<re-hi Kltr and rot a mere 
mongag o. If lie nil >*s b>8 righ s ui der that 
decree t*/beco r e bamd by time he cannot 
be iac t> be a per§< n who sti'l has 
ii tercst in tiic pr pn ty sold a'a the.ef re he 
is no *nt tied to a. y mrpluscf th- r-a.e pro- 
ctcd9 of tbe rm r g g d pr -i erty s Id i n t xe- 
cut oil of , r or mortgage decree. (P. 8. 0. 2,} 

Gulzari Lal —for Appellants. 

Hunbans Sahai —for Respondents. 

Sulaiman, J —Thie is a defendants’ 
appt al arising out of a suit for a re¬ 
fund of Rs. 805-6 which sum was p*id 
to the del ci dants, under an oriier of 
tho execution Court, dated the 26th 
June, 1920. It is connected with S. A. 
No 1411 (f 1922. 

The 1 acts of this case are spghtly 
complicated and it is necessary to 
state them in their chronological 
order. On the 26th February, 1895, 
Dubri and two other per>ons made a 
mortgage of 16 gandas share to Mt. 
Dilao for a sum of Rs. 262. On the 
2 'rd January, 1897, Dubri executed a 
sale-deed of 8 gandas share in favour 
of Abdul Rahim Khan for a sum of 
Rs. 826, and also made a mortgage in 
favour of Abdul Rahim's mother, Mt. 
Shahanshah Begum, for a sum of Rs. 
449. Out of the sum of Rs. 826, which 
was the sale consideration, a sum of 
Rs. 178 had been left in the hands of 
Abdul Rahim for payment to the 
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prior mortgagee, Mt. Dilao. A fur¬ 
ther sum of Rs. 2^1 was left in his 
hards for payment to one Debi Sahai, 
and other sums tor payment to certain 
other creditors. It is admitted that 
Abdul Rahim did not pay the sum of 
Rs. 873 or any part of it to Mt. Dilao. 
Mt. Dilao, cn the 6th June, 1910, 
brought a suit on the basis of the 
mortgage of 1885, impleadng Abdul 
Rabim and Mt. Shahanshah Begum 
as we:l as the representatives of the 
mortgigors. This suit was decreed 
on the 28th July, 1910, and ultimate¬ 
ly, in execution of this decree, the 16 
gandas shire was sold at auction on 
the 24th March, 1920 and puichased 

by the dec-ee-holder’s representatives 
for a sum of Rs 3,500. The purchasers 
deposited Rs. 1,610 in cash and filed a 
eceipt for the balance in full satis¬ 
faction of the decretal amount, 

We may mention that in the mean¬ 
time Mt. Shahanshah Begum brought 
a suit, oi the 19th September, 19LO, 
on the basis of her mortgage-deed of 
1897, but did not implead the prior 
mortgagee, Mt. Dilao. She obtained a 
decree, ou the 25th November, 19 0, 

for sale of the 8 gandas share against 
the representatives of the mortga¬ 
gors, and a final decree for sale on 

the 27th June, 1914. 

It is not disputed before us that 
after having obtained the final decree 
for sale ii 1914, Mt Shahanshah 
Begum took no steps by way of exe¬ 
cuting that decree. However, after 
the property had been sold at auction 
on the 20th March, 1920, in execution 
of the prior mortgagee's decree and 
a surplus of the sale proceeds had 
been, deposited in Court, an applica¬ 
tion was made by Mt. Shahanshah 
Begum as well as by Abdul Rahim 
for the payment of the surplus to 
them. The Court, on the 26th June, 
1920, ordered that half the surplus 
Was to be made to Mt. Shahanshah 
Begum and the other half to Abdul 
Rahim. No part of the sum was 
allowed to he taken out by the repre¬ 
sentatives of the mortgagors. 

The representatives of the mortga¬ 
gors have,, therefore, instituted the 
present suit and the connected suit 
for a refund of the amounts so paid 


It was a point in dispute as to whether 
the claim was within time, hut this 
was decided in favour of the plaintiff 
by both the Courts and has not been 
raised here before us. 

The main question, which we have 
to consider in this appeal, is whether 
the execution Court’s order directing 
that the surplus of the sale proceeds 
should be paid to Mt Shahanshah 
Begum, the subsequent mortgagee, 
was right. 

It is contended on behalf of the 
defendants-appellants that even if 
the application for execution of the 
subsequent mortgagee’s decree had 
been barred by time, it was only his 
remedy to execute the decree that 
was barred but the mortgage debt was 
still subsisting. It is, therefore, 
strongly urged that under Order o4, 
rule 3, the subsequent mortgagee, 
even though her remedy was birred 
by time, was a person who was inte¬ 
rested in the property sold and there¬ 
fore, was entitled to part of the 
surplus. On the other hand, the 
Courts below have held that inasmuch 
as the decree had become barred by 
time, the subsequent decree-holder 
had no rights whatsoever left and was 
not a person to whom any part of the 
surplus of the sale proceeds should 
have been paid. 

It is true that S. 28 of the Limita¬ 
tion Act would not in terms apply to 
a case of this kind. There may also 
be some force m the contention that 
an application for payment of the 
residue of the sale proceeds cannot, 
strictly speaking, be called an appli¬ 
cation in execution. All the same it 
cannot be disputed that after the 
decree absolute, the mortgage securi¬ 
ty had merged in the decree and 
whatever rights Mt. Shahanshah 
Begum then proposed were the rights 
which she acquired under that decree. 
If owing to her own default she al¬ 
lowed her remedy to be barred by 
time, it seems quite proper that the 
mortgagors should be allowed to 
resist her claim to take a portion of 
the sale proceeds. The principle in¬ 
volved in this case is, in our opinion, 
covered by the decision of their Lord¬ 
ships of the Privy Council, in the 
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case oj Het Ram v. Shadi Ram (1). In 
that case the first mortgage was exe¬ 
cuted in the year 1880 followed by a 
subsequent mortgage of the year 1881. 
The prior mortgagee brought a suit 
for sale on the basis of his prior 
mortgage without impleading the 
subsequent mortgagee and obtained a 
decree. He, however, also acquired 
in some other way the rights and 
interest of the mortgagor subject of 
course to the subsequent mortgage. 
He made no attempt to execute his 
decree for sale obtained on the previ¬ 
ous mortgage and allowed the ordinary 
period of limitation to expire. Later 
on the subsequent mortgagee institu¬ 
ted a suit on his subsequent mortgage 
impleading the prior mortgagee not 
as such but as a representative of his 
mortgagor. The point raised by the 
prior mortgagee was that the sale on 
the basis of the subsequent mortgage 
should be ordered subject to his prior 
charge. Their Lordships of the Privy 
Council repelled this contention and 
pointed out that when the prior mort¬ 
gagee obtair ed a decree, that decree 
was a substitute for his rights under 
the mortgage. That when the right 
to execute that decree became barred 
by time, under Article 179 of the 
Limitation Act, the decree ceased to 
be operative. It really became wholly 
ineffective long before that suit was 
instituted. 

It is worthy of note that in that 
case, if the plea of the prior mortga¬ 
gee had been allowed, the result 
would have baen that if the pro¬ 
perty was so d in execution of the 
decree ofvthe second mortgage, the 
sale proceeds would have to be distri¬ 
buted under S. 9? of the Transfer of 
Property Act corresponding with 
Order 34, rule 13 cf the new Code of 
Civil Procedure. The question which 
arises in the present case, although 
it did not arise at that time, is certain¬ 
ly one which would have arisen if the 
plea of the prior mortgagee had been 
upheld. We are, therefore, of opinion 
that it is impossible to distinguish the 


present case from that case. It is, 
however, urged very strongly on be¬ 
half of the appellants that that was a 
case falling under S.*89 of the Trans¬ 
fer of Property Aet and is, therefore, 
distinguishable. It was decided by 
their Lordships in that case that the 
true construction of S. 89 0 f the 
Transfer of Property Act was that on 
the making of tho order absolute for 
sale under that section, the security 
as well as the defendant’s right to 
redeem were both extinguished. In 
our opinion that circumstance makes 
no difference whatsoever. The view 
expressed therein that after the pass¬ 
ing of the decree for sale the mortgage 
security was substituted by a uew 
right under the decree, still holds 
good. After Mt. Shahanshah Begum 
obtained a decree, for sale, she be¬ 
came a decree-holder and not a mere 
mortgagee. If she allowed her rights! 
under that decree (and she had noj 
other rights left) to become barred byl 
time, she cannot be said to be a per¬ 
son who still had an interest in the 
property sold- We, therefore are of 
opinion that the order of the execu¬ 
tion Court directing that half of the 
surplus of the sale proceeds should be 
paid over to Mt. Shahanshah Begum 
was not a correct one. We accord¬ 
ingly uphold the decree of the Court 
below and dismiss the appeal with 
costs including fees in this Court on 
the higher scale. 

Appeal dismissed. 
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Daniels and Neave, JJ. 

Bechu Parxde —Defendant — Appel¬ 
lant. 

v. 

Mt. DulhmCL and others —Plaintiffs— 
Respondents. 

S- A. No 1272 of 1922, Decided on 
27th May 1924, from a decree of the 
Sub J. of Jaunpur, 1)/-5th July 1922. 

* * (a) Hindu, Law—Widow — Surrender to 
only ohe of several reversioners of the same 
decree is invalid . 


ll) [1918] 40 A11.407 = 45 I.A. 130—5 Pat. L.W 
88—16 A.L.J. 60*—35 M L.J. 1—24 M.L. 
T. 92-28 C L J. 188—(1918) M.W.N 518 
—20 Bom. L.R 798—45 I.C. 798—22 O.W. 
N. 1033—9 L.W. 550—12 Bur. L.T. 73 
(P.O.) 


A surrenders be valid must be in favour 
of the nearest reversioner if there be only on# 
or all the reversioners nearest in degree if 
there be more than one. 42 Mad. 53S 
Foil. 22 A. L.J. 472; 42 Bom. 719 Bel on. 

[P. * 0.11 
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* * (6) Hindu Law — Reversioner—Nearest 
reversiotar only must sue unless he is precluded 
by his act. 

The rule is that a suit for declaration tint 
an alie- ation by a widow is invalid must 
ordinalily be brought by tae rev^rs oner 
nearest in succession at the t me. If the 
nearest reversionery heir refuses without 
iiitficient CiUie t:> institute proceedings. or ifhe 
has prteluded h mseif by his o *11 act or l o w.uct 
from suing or has colluded with the w dow or 
concurred in the act alleged to bo wrongfu the 
next presumable reversioner would be intit.ed 
to sue. 8 0 2J 

Gadadhar Par sad for Kumuda Pra¬ 
sad —for Appellant 
N. Upadhya for P L t Banerji— for 
Respondents. 

Judgment. —The question in this 
appeal is whether the plaintiff is 
entitled td a declaration that a deed 
of gift executed by Mt. Dulhma in 
favour of her daughter Musainmat 
Maharaji is invalid as against the 
rights of the reversioners. The pedi¬ 
gree of the family to which the par¬ 
ties belong is given in the judgment 
of the Court below. Musammat Dulh- 
ma’s husband Ram Adhin was the 
last survivor of the joint family to 
which he belonged, and on his death 
Musammat Dulhma succeeded to a 
widow’s interest in the property. She 
has three daughters who are all alive 
and are defendants to the suit, and at 
the time of the institution of the suit 
there was also a daughter’s son Bach- 
cha who was defendant no 5. Tnis 
child has since died. 

The gift was in favour of one only 
of Musammat Dulhma’s three daugh¬ 
ters. The Courts below have held 
that it was valid as an acceleration 
of the widow’s life interest. This rin¬ 
ding is erroneous. It was held by the 
Privy Council in Rangasami Gounden 
v. Nachiappa Gounden (1) that a sur¬ 
render to be valid must be in favour 
of the nearest reversioner if there be 
only one, or all the reversioners 
nearest in degree if there be more 
than one. This decision has been 
followed in this Court in the recent 
case of Prag Narairi v. Mathura Par- 
sad (2) and by the Bombay High 

~ll) U919J 42 Mad. 523 = 46 I. A. 72—26^17 L. 

T. 5=36 M.LJ. 493 = 17 A.L.J. 536 = 29 0. 

L. J. 539 = 21 Bom. L. R. 640 = 23 C.W,M. 

777 = (1918)M.W.N. 262 = 50 I. C. 498 = 10 L. 

W. 105 (P. C.) 

(2) 1924 All. 740 = 22 A L.J. 472 = 5 L.R.Aciv 

863. 


Court in Dodbctsappa Ramfingappa v. 
Basawaneppa Slnvfingappa (3). 

The next question is whether the 
plaintiff as a remote reversioner had 
any right to institute the suit. The 
general rule on the subject was laid 
down by their Lordships of the Privy 
Council in Rani Anada Kuriwar v. The 
Court of Wards (4). The rule is that 
a suit of this nature must ordinarily 
be brought by the reversioner nearest 
in succession at the time. The cases 
in which a remote reversioner may be 
entitled to sue are thus stated. 

“If the nearest reversionary heir refuses, 
without s »flic ent cause, to institute procee¬ 
dings, or if he has precluded himself by his 
own act or conduct from suing, or has collud¬ 
ed with the widow, or concurred in the act 
alleged to bo wrongful the next presumable 
reve.sioner would bo entitled to sue.” 

In this case the next reversioners 
entitled to sue are Mt. Maharaji’s two 
sisters Musarrrr at Chandra and Mus- 
sammat Badra. There was an allega¬ 
tion in the plaint that they were in 
collusion with the widow, but no issue 
was framed on the point and no cir¬ 
cumstance has been pointed out to 
us from which an inference of collu¬ 
sion could be drawn. The only fact 
relied upon by the appellant is that 
they refrained from suing for a peroid 
of some ten years after the gift. 
There is a conflict of authority on the 
question whether the fact that the 
nearest reversioner is a female hold¬ 
ing a life interest is in itself suffi¬ 
cient to give the remote reversioner a 
right to sue. The cases on both sides 
are given in a footnote to the 9th 
edition of Mayne’s Hindu Law at 
page 956. In this case, however, we 
have to see whether the plaintiff had 
a good cause of action on the date 
when he instituted his suit. If he 
had no cause of action on that date 
his suit cannot succeed because one or 
more deaths have taken place during 
the pendency of the litigation. On 
the date when the suit was brought 
there was admittedly a daughter’s 
son of Musainmat Dulhma in exist¬ 
ence, so that the plaintiff was not even 
the next reversioner after the death 
of the daughter’s son. In Gumanan v. 


(3) 119181 42 Bora. 719 = 46 I. G 239 = 2 Bom* 
L. R.783. 

(4) [1881J 6 Oal. 764 = 8 I. A. 14 = 8 O.T .R. 
381=4 Bar. 195 (P. C.j 
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Jahangira (40 All. 518) it was held 

by this Court that in the presence 

or daughters and a daughters eon, 

even if the daughter’s son be a minor 

a remoter reversior er is not entitled 
to sue. 

We accordingly dismiss the appeal 
with oosis, hut as w< are deciding the 
case on a different g r ound from that 
on winch it was decided by the Court 
b*lo.v and overruling its decision on 

tnat ground,we think the costs should 
not include fees on the higher scale, 
and we direct accordingly. 

Appeal dismissed 
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Boys, J. 

Jahki Pas Gobmd Ram — Peti¬ 
tioner. 

v. 

Secretary of State and another — Op¬ 
posite Parties 

C’ivil Revision No. 74 of 19 4, De¬ 
cided on TM rd July 1924, from an 
order of the Small Cause Court Judge 
at Agra, D/- 2 th December l923. 

* * Railway? Act, S. 72 (2)-Owner's risk 
vole o i form h (foes n t » xempt Railway uhen 
the good < in re t<ken. < // tie route indicated by 
the terms < f he n >te. 

Where il eim orient t^rms of the rink-note 
wore, ‘ vheie. s the co * griment * # * is 
charged at a special recuced rjte # * I, the 
under* g- ed, do in (on*ide r ation of such 
lower cl arge ugr e and nnrlfr ake to hold # * • 
railway <imimstrat or. * * * over «>h *e rail- 
wa \ * * * * tl'GfB i good * n ay be carr eu in 
transit from Nm toll* * at on to Jumna Bridge 
station harmless ar a fn e f om all rtsp n ibi- 
lity for any loss, dan agi*, d struction or cete- 

rloration of o d image to • hi said c nsignmer t, 
from any cause w hate or c x e, t f«»r toe loss*** 
due to wilfu neg e^ t * * * r to the theft * * * 
belo e, cur ng and after transit over the said 
railway line* " ; 

He'd ; that ‘he route by wh ch the gooda 
were to travel wap ** exp e>s y i d oat- d \ at 
the very least “ imi 1-e iy indicated”, by the 
terms of t e contract, to b t e « rd nary route 
from hiimtolla o Jumi a B ioge and ti at in 
taking the gords off tha r u.e the Con piny 
violate 1 the contract a d are cottxempttd by 
the owner’s rsk-note lr^m liability Caf-e hw 
discussed. [P. 14, C. 2 ; P. 15, C. 1] 

S, K. Par and K. N. Katju — for 
Petitioner. 

L. M. Barterji and L. P. Zutshi —for 
Opposite Parties. 


. Secy, of State (Eoys, J.) 1925 

Judgment. —This case raises an im¬ 
port; nt question as to the rights and 
liabilities cf (he public and of the 
Railways when gcods are despatched 
under an Owner’s Risk-Mote Form B. 
Some timber was despatched on 18th 
from Nimtolla station on the Eastern 
Bengal Railway to the Jumna Bridge 
station at Agra for delivery to the 
Plaintiff. Two Railways were con¬ 
cerned, but it is agreed that for the 
purposes of this case they may be 
treaied as one Company. I shall, 
therefore, speak of “ the Company”. 
The mual period of transit would be 
about eight days ar d there is no ques¬ 
tion as to wl at the rouie should hare 
b* en i. e. there is 1.0 suggestion of 
ordinarily alternative routes. The 
goods were in fart sent by the Rail¬ 
way Company to Jubbulpore v here by 
some fui tber mistake they were deli¬ 
vered there to the Military Authori¬ 
ties. On the 18th of September, the 
timber was traced to Jubbulpore, re* 
oovered by the Company and reboot¬ 
ed to Jumna Bridge. On the 25th of 
September, it was delivered to th® 
plain tiff after a Railway officer had 
assessed the damage at Rs. 350-6-0. 
The Company however refused to pay 
anything on the ground that the goods 
had been despatched under an 
“ Owner’s Ri k-Note, Form B”. The 
plaintiff then upon sued the Company 
alleging loss due to dtlay and deterio¬ 
ration, the consequence of the negli¬ 
gence and carelessness of the Com¬ 
pany. 

The responsibility of the Company 
i G governed by the Railways Act, No. 

IX of 1890, S 72. That section, sub¬ 
ject to any provisions of the Act, im¬ 
poses on the Company the responsibi¬ 
lity cf a bailee under Ss. 151. 152 and 
lrii cf the Contract Act, No. IX of 
1872. Under S. 151 of the Contract 
Act the Company is bound to take 
such care of the goods as a man of 
ordinary prudence wou’d take of his 
own goods. If it has taken that care, 

S 152 lays down that it is not, in the 
absence of a special contract, respon¬ 
sible for deterioration ; and under S. 

J61 if, by default of the Company, the 
goods are noc delivered at the proper 
time the Company is responsible for 
deterioration. So far as responsibility 
is regulated by S. 72 of the Railways 
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Act, fc v e Common Law o’ Erglmd 
and *‘be Carri rs Act No, III of 1865 
are inapp-icab e. 

If thtn the goods have deteriorated 
by failure of the Company to deliver 
at the proper time and that failure is 
due in its turn to failure of the Com¬ 
pany to u e ora nary prudence, the 
Company is, in the absence of a 
special contract, responsible. 

Under S. 76 it is sufficient for the 
plaintiff, apart at any rate from any 
special contr ct, to prove the deterio¬ 
ration ; the bu r den of proof is not on 
him to show how it was caused 

Hire there is a special contract, the 
owner’s ri?k-note. it is not a special 
contract within the meaning of 6. 152 
of tie Co* tract Act, for is is not a 
contract increising the responsibility 
of the Comp my and saddlir g it with 
responsibility tv. n though it has u>td 
the due care required by 6. 151. Is is 
a contract purpo ting to limit its res- 
ponsibiliiy under Ss. 151 and 161, such 
an agreement as is referred to in S. 
2 U) of the Railways Act. The 
important words of the Risk-Note 
are.— 

“ Wbe eas the ro Alignment # * * is charged 
at a *pe- a r* duced ra © * * * I, iheu.der- 
sign©^, do i) co 3«ie a : on of vu*li lo*er 
charge agree a id tji<iert<»fce o l»oli * * * rail - 
Wry admit, str t on * * f ovtr whose railways 

* * the sa (1 goo s m y be Cirri-d in transit 

from Nimto a si t o to du nna Bridge st.it oa 
banners a d f e bom ah re pons bilny for 
any lo s, carnage, destr ;ct oq or deter.orct oa 
oftrt&nage ti, tie s»id co ©igi meat, fi o n 

any ca i»*e whatever except fc r the loss * * * 
duo 1 1 w fu! n g ect * * * r to theit * * * 
befo e, dur n* and ait c r transit over the sa:d 
railway l.nes.” 

No question of loss due to 
neglect or thefi has been raised before 
me. The plaintiff contends that this 
Form b did not exempt the Company 
from liability for damage suffered 
owing to his goods being sent, not 
from Nimtolla to Jumna Bridge by 
the o dinary route but from Nimtolla 
to Jubbulpore a place off the ordinary 
route, and thence later to Jumna 
Bridge. It is not contended by the 
defendant Company that J ubbulpore is 
on the ordinary route or that it could 
possibly be considered to be on an 
alternative route ; tut simply that the 
Form B absolves them provided they 
delivered the goods eventually at 
Jumna Bridge. This defence was ac¬ 


cepted by the learned Judge of the 
Court of Small Causes and the plain¬ 
tiff has come to this Court in revi¬ 
sion. 

I will deal with the matter first as it 
presents itself to me Independently of 
authority. The issue seems to me to 
be really simple. When a contract is 
entered into th^ parties must respec¬ 
tive ly be held to be bound by the ordi¬ 
nary meaning of the words where the 
words are not proved to be used in 
some special sense. 

For the Company it is contended 
that if they at some time or other 
eventually got these goods from 
Nimtolla to Jumna Bridge, irrespect- 
ne of where they went in the course 
of their journey or how 7 long they 
took, the Company is exempt. 

To establish this defence the Com¬ 
pany must show not only that this is 
the construction which they them¬ 
selves put and which they intended 
should be put by consignors on the 
risk note, but they must further 
establish that it is the reasonable 
construction which any ordinary in¬ 
telligent person acquainted with the 
English language must put upon it. 
As it appeared to me when reading 
this risk-note for the first time, no 
one could fail to understand by it that 
the consignor’s agreement to make no 
claim for certain cases of damage was 
limited by the understanding that he 
was holding the Company free from 
responsibility while taking his goods 
from Nimtolla to Jumna Bridge by 
the orcinary route. The words of the 
risk note could n aver to my mind be 
reasonably held to raise in the mind 
of an ordinary person any idea that 
his goods might be carried half round 
the world by the act of the Railway 
and that he would have no cla m for 
damage suffered provided that the 
goods eventually arrived at their des¬ 
tination. The words are plain •• over 
whose railways * ♦ * the said goods 
may be carried in transit from Nim¬ 
tolla station to Jumna Bridge”. There 
is one ordinary transit route from 
Nimtolla to Jumna Bridge and not an 
infinite variety of routes spread all 
over India as the Company would 
have it. The words that I have just 
quoted aro followed later by the 
words “ before, during and after tran- 
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sit . I should not have considered it 
necessary to mention this second re¬ 
ference to “ transit ” but that my at- 
tention was invited to it, though I 
was unable to appreciate the exact 
argument that it was intended to 
found thereon. There is no question 
here of any damage before the 
transit began or after it was com¬ 
pleted. It is clear that the word 
transit can only have the same 
meaning that it lias when used 
earlier in the Note and that the 
phrase “during transit” can only 
mean during transit on 4 the route 


expressly or impliedly indicated,” ;o 
quote the phrase used by Lord Atkin¬ 
son (page 273) in the case London and 
N. W. Railway Company v. Neilson (1) 
to which I shall later refer. Here 


there is no question of damage during 
transit on such route. The damage 
resulted from departure from the 
route expressly or at least impliedly 
indicated. Apart altogether from 
authority I am of opinion that in 
taking the goods off the ordinary 
route the Company went outside the 
terms of the contract and cannot 
found a claim for exemption on the 
terms of that contract. I should have 
no hesitation in setting aside the 
order of the Court of Small Causes 


and returning the exse for decision of 
the other issues that arise. 

I will now turn to the authorities* 
The learned Judgeof the Small Causes 
Court held the Company exempted 
from responsibility by the risk note, 
holding that “ the facts in this case 
are on ah fours with those of Ram 
Kishun t. North - Western Railway (2). 
It is true that the facts were much 
the same in that case, though there 
was in fact no wrongful handing over 
of the goods to a third party between 
the despatch and the delivery such 
as occurred in the present case, which 
in itself might differentiate the case. 
A suit was brought against the Rail¬ 
way Company because of damages 
suffered owing to certain goods des¬ 
patched from Umballa to Ballia 
having been carelessly carried by 
mistake to Bailey. The learned Judges 
before whom the case came in this 


(1) 11922] L.R. 2 A.C. 263. 

(2) 1923 All. 122 = 20 A.L.J. 973 = 4 L.R.A. 
Civ. 20. 
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Court decided against the plaintiff. 
If the point which is not before me 
had been decided [ should, of course, 
be bound by the decision unless I re¬ 
ferred the present case. They did not, 
however, decide the point. It does 
not even appear that it was raised 
before them. It is true that it was 
said “ Under the terms of that risk- 
note, the N. W. Railway Company 
would only be res mnsible in the event 
cf the loss of the consignment ' * * 

due to wilful neglect.” But the very 
next woids show that the only point 
which, so far as appears from the 
judgment, was argued was that 
4 deterioration ” was not the same as 
44 loss.” In other words the judgment 
only dealt with the second portion of 
this risk note which makes the Com¬ 
pany liable for the loss of a consign¬ 
ment due to wilful neglect or theft. 

On the other hind, the point now 
before me was definitely raised and 
decided in a Bombay case [Valli 
Muhamma l Hamad v. I. P. Railway 
Company (3)]. That case does not ap¬ 
pear to have been referred to in the 
Allahabad case; probably it had not 
then been published. The learned 
Judges of the Bombay High Court 
hold, “ it seems obvious that the con¬ 
tract was to carry the goods by the 
nearest route.” By taking the goods 
by another route the Company “went 
outside ths terms of the contract and 
could no longer rely on the protection 
afforded by the risk-note so as to be 
absolved from liability for the loss 
which occurred.” The case for the 
plaintiff before me is, if possible, even 
more clear, for it cannot even be 
suggested that Jabbulpore was on an 
alternative route. 

The only other case to which it 
will be necessary to refer, but one of 
very great importance, is that of 
The Lowlon and North Western Rail¬ 
way Company v. Neilson (l). In that 
case the House of Lords upheld an 
order of the Court of Appeal (l K. B„ 
192) affirming an order of tbe Divi¬ 
sional Court (3 K.B.D., 213) which re¬ 
versed a judgment of the County 
Court given in favour of the defend¬ 
ant Railway. On behalf of the de- 
fendant Company here an endeavour 

(3) 1922 Bom 74 = 46 Bom. 830 = 24 Bom. L. 

R. 54. 
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has been made to distinguish that 
case from the present. It is, there¬ 
fore, necessary to state the facts of 
it in some detail. Examined carefully 
I believe it will be found to be wholly 
applicable. A Theatrical Company 
desired to move with their belongings, 
including their theatrical costumes, 
from Llandudno to Bolton. The ordi¬ 
nary route, as was admitted would be 
via Manchester. For the benefit of 
theatrical companies there existed a 
special form of risk-note. Under ordi¬ 
nary circumstances Neilson Com¬ 
pany, having more than ten tickets, 
were entitled to have their property 
placed in a sealed van which would 
travel along with them attached to 
their passenger train. Had the con 
tract remained at this, it is clear 
there would have been no shadow of 
doubt that there was an expressly 
agreed route for the luggage to travel 
i.e. % the route along which the passen¬ 
ger train wouid travel 1 hold that in 
the case before me there is also a 
clearly agreed route, but if those had 
been the only facts in Neilson’s case 
the point would not have even been 
arguable. It was on the ground that 
in Neilson’s case the passenger route 
was expressly indicated ;hat it was 
argued on behalf of the Railway h^re 
that that case was distinguishable, 
but that is not so. I have quoted 
above theordinaiy Theatrical Com¬ 
pany contract, but in the case of 
Neilson’s Theatrical Company there 
was a specific variation of the ordi¬ 
nary contract made with such theatri¬ 
cal companies. The plaintiff Neilson 
was informed beforehand by the 
Railway Company that it was impos¬ 
sible to send the van along with the 
passenger train in which the Theatri¬ 
cal Company would travel further 
than Manchester and that thence it 
would be forwarded later and would 
arrive at Bolton “probably” in time 
for their theatrical performance. It 
is therefore important to appreciate 
that in Neilson’s case the special con¬ 
dition of the ordinary theatrical risk 
note (.that the goods should travel 
with the passengers) only affected the 
route from Llandudno to Manchester 
and that from Manchester to Bolton 
that condition did not apply, and so 
l ar as this second portion of the route 
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was concerned upon which the trouble 
arose the conditions were identical 
with those in the present case. I 
have only quoted the portion of the 
conditions specially relating to the¬ 
atrical companies in order to show 
that these special conditions do no p * in 
the particular circumstances of Neil¬ 
son’s contract differentiate that case 
from the present. The remaining 
conditions were those of the ordinary . 
owner’s ri-k note. The terms of the 
English Risk-Note in Neilson’s case 
will be found in the judgment of Lord 
Buckmaster at pages 2 6 and 2^8, A 
comparison will show that the Eng¬ 
lish note differs from the Form B in 
in this case in only two particulars. 
In the English Note the words “ in 
transit ” only occur and are not fol¬ 
lowed by the names of the stations of 
despatch and destination. The inser¬ 
tion of those names in the Indian 
Risk-Note, if it makes any difference 
at all, makes the case stronger 
against the defendant Railway here. 
The other point of difference is that 
there do not occur in the English note 
the words “ before, during and after 
transit.’’ I have already noted that 
these words do not add anything to 
the meaning of the vord transit.” 

Now briefly what happened in Neil- 
sons’s case was this. The van accom¬ 
panied the passenger train as agreed 
as far as Manchester. It was there 
cut cf as agreed. It should have 
followed later to Bolton but by some 
accident the label on the van had 
become detached. Owing to this 
accident and the further careless read¬ 
ing of a telegram by a Railway 
servant the latter did not know what 
to do with the van. He therefore 
opened it and took out ail the lug ^age. 
Some members of the theatrical com¬ 
pany knowing that their luggage was 
to proceed in a sealed van had not 
taken the trouble to relabel their own 
articles with the result that some had 
no labels and some had old labels. 
The articles with no labels the Rail¬ 
way servant placed in the Manches¬ 
ter exchange Station Cloak room and 
those which had labels he sent to 
various towns whose names were 
borne on the labels. The result of 
course was that the threatrical com¬ 
pany did not get their costumes in 
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time for their performance and sued 
the Kailway for damages. It may be 
iuted tliat in Neilson’s case an endea¬ 
vour was made by the plain*irt to 
show wilful neglect bur, this was 
held no* to be establishd (page 2*6). 

It would, in fact, be very ditfku l to 
establisl. 

Tlie Hi use of Lords, upholding the 
two lower Courts, held that the 
Railway Company was liable. Lord 
Bucknr-sur ( page 26^ ) s id:-' 

‘ Tiu erm- ton is from li bi i y dunrg 
the ‘ trails > **, • nd v h n > ce the coo 1 - 
diveit a lr m t at route fch * p- tecti • . ends”; 
and again ( t ag* 269 ) “If t ,<• . 0 u e bo 

ab in one wh h> r ic wh*- one to ove sigl t, 
igi orance, a iid nt or dcsig , equ lly hi 
agre d ira sit is dep rUd ir m, an i the 
Privileges <he cuer f.jo.s by cout.oCt 
dur ng th t iransit tecse”. 

In quotii g tlie Lnglish note Lord 
Buckmasttr put the words “tie 
transit” in italics; and the ab >ve 
quotatiors make it perfectly cl ar 
that the breach of cont-acl refeir.d 
to was not in the breaking open of 
the van nor in the failure to sen 1 the 
luggage in company w ith the passen¬ 
gers from Manchester to Holton, a 
condition of the contract which had 
been specifically waiv-d by agree¬ 
ment between the pinies, but in 
sending the goods off the ordinary 
route. That is what has happened in 
the present case- 

Lord Atk-nson said(p‘ge 273 ):— 

The special provision abs lvinyth* r- ilw y 
mils 1 be nt 1. to ref r t • th » »uhjt t mat tr of 
the omtrat t a a of tu t . t alone na u 1. ch** 
carii tgo of the go ds f om the poi t < f 
depar u-’e to t .e nest nat mi .. m d. by tu^ 
route, exp- ly or imphe l y f d cnte>'\ Anl 
again “As so n as the ci r -r del her, tely 
deviates fr m the t-t pulaud o te he c-.ru i 
the g ods where the c.usi^no- never >g e d 
thut.ey h ou a be carrim, ad whir h? 

(the o.irr ; er ) bv Lis spLoia' co i - ct > w r 
agn oi th .t h^ v oul I carry th ni. S fa 
from i e fo min' ihe duiy to whicu the ptci.«l 
protective p o/isioQ a j, l a, e * aua. ns 
the a temp t) pe foim it, ce ;8 s to act io 
accordance vith it, in vi la • 8 t”. 

Ii may be incidentally noud that 
Lord Sumner, J. held ( page 277 ) 
that even taking the gouds out of .he 
sealed van and storing them in the 
cloak room uf a station on the agreed 
route was a breach of the contract 
to take them by the agreed route. 

“Neither on the finding! nor on the printe l 
contract oid ti.e route from L'aaimnj to 
Bolto. run thro lgh the MauCuest^r Exubange 
Cloak room*'. 
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With how much more force 
would this apply to actUi ly deliver- 
i g the goods to some third party, 
as iu this cas i to too Military 
Authorities in Jubbuliore a d leav¬ 
ing them with tin m for weeks. But 
even without this element the case 
against the R»ilw-y is cleir On 
if)is question cf ‘transit”, we find 
further in Ha u bu y’s Laws of 
Ki gland Volume IV ‘‘Carriers” ( page 
7 b 

“A c *rr e i» bound to c^rr^ by his usual 
nn t c <tomary r at a i . us* no*- ded te 
heref om u nece sa« i .v **; and (at p g-> 14 ) 

“ he carr er s b u i io cniry the goo's bv 
th-) • r i or,, ro te h w ioh he po ess s to 
carr,, a id n »be pf re i able io < amag s for 
de ay ca> sod by um c ssa y dev a i<jn from 
th, t-route”. 

1 h Id that in fact thero is no 

ambiguity abou- Form B on the only 

point which I have to decide; but if 

there wore such ambigu ty it is cer- 

tain that it is not che d fondant 

company who culd avail themsvlves 

of if; and it c ul 1 be Slid ,s was said 

in NeiIson’s case by L rd Buok- 

master at page 269 ( in reference to 

the use of ih« word ‘rnisconvey ance” 

in t' e Krigiish note ). 

"wo e th“ a p l'a u’s contention accepted 
it o ilc amount, a- counsel we e c mpelled 
to c no'<ie . ea i g tie «.l use as o w 
P r< v d g that the c mpany sho.linotbe 
1» ble f r l oh8 or da i a e i r any a sj < ther 
thin il.u egl'geoteon th» art oi their 
s rvan 8 * * * I d cl no to give 
t> c nfu»(d n> r ses in such a co tact 
a mei"i g wL ch an oraiua y man would 
be si w to realise". 

Lush J. in the Divisional Court 
( 3 K B. D., 213 at 2i2 ) commented 
“A consignor may well consent to 
be»r the risk of 1 ss or delay while 
hi-* g'>ods ere being carried a speci¬ 
fied distance of siy tw.nty miles, 
but it is quite another thing to ask 
him l o b ar that ri-k while his goods 
are being ca^ri d a dLtance of 
p rhaps five hundred mihs through 
some mistake on the p*rt of the 
Railway Ccmp&uy’fl servants”. 

No fu-ther authority is required for 
the well estiblished proposuioi that 
limitation of the liability of the 
Company if they wish to plead it 
must be in precise terms. 

The result is that in my opinion 
the route by which the timber was 
to travel was “expressly indicated”, 
at the very least “impliedly indica- 
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ted”, by tbe terms of the contract to 
be the ordinary route from Nimtolli 
to Jamna Bridge and that in ta ing 
the good3 off that route the Company 
viol a ted the contract and are not 
exempted by the owner’s ri-k note 
from liability. I therefo-e set aside 
the decree of the Court of Small 
Causes with cost9 on the higher sc tie 
against the defendant on this appli¬ 
cation iu revisi m and return t ie 
case to tbs Court of 8m .11 Causes 
for the decision of the remaining 
points in issue. 

Case reman led. 
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Neave, J- 

RamJatan Tiwari —Plaintiff Appel¬ 
lant. 


v. 

Radha Kishun Tiwari an t others — 
Defendants—R*sp undents 

S A. Mo. 6 of 192-5, Decided on 16th 
May 1924, from a decree of the 
District Judgs of Ghazipur. 

T. P. Act , S. Qt-Reiogoiti )n of occupancy 
rights hy lan fl r l only die s not give a ue s >n 
right of re ieemi g a mortgagi in fav iur of 

third party. 

The fact that the zarai cUr has rec'gnized 
the occupancy rgli.ofsome pa-sous is no 
doubt omcl isive so for as hi and th^yare 
conce ned but b ca mot b- an] that thD 
reoegailion is suffic e it o g vi them a rig it 
to redeem the mortgage ht Id by a thi d pa ty 
in t e ab^enoa of 67 dene ) t<iu they aciu-ied 
those rights as heirs of the ino tea or. 

[ P. 15, C. 2, P. 16, C. 1 ] 

Harbans Sahai — for Appellant. 

Peurg Lai Bawrji -for Respondents. 

Neave, J,—This appeal arises out 
of a suit for the redemption of a 
usufructuary mortgage of one plot 
( No. 1‘ 8 ) of his occupancy tenancy 
executed in 18 0 by one Bakhauri. 
It is admitted that Baknauri’s occu¬ 
pancy holding consisted of 6 plots 
and that he died about 25 years ago. 
It is further ad nittei that th6 
appellants are in possession of the 
five other plots of the holding, but 
that the plots in suit are held by 
the defendants as mortgagees. 

The appellants’ case is that they 
are the heirs of Bakhauri and as such 


entitled to redeem this mortgage. 
The main defence raised was that 
the appell tnfcs were not the heirs of 
Bakhauri. Tbe first Court foutid in 
the plaintiffs’ fav >ur, but the lower 
app dlate Court dismissed the r suit 
finding that though they were the 
collaterals of ti >khauri they were 
not his heirs within ihe meaning of 
section 22 of the T* nancy Act as they 
ware not proved to have b-en 
joint with him in the cultivation 
of the holding .at the time of his 
death. 

It has been contended in appal that 
this finding is wrong. It is, however, 
clearly a finding of fact which cannot 
be disturbed now. The learned 
pleader for the appellant, however, 
has a second line of attack. This 
is that under section 91 of the Trai s- 
fer of Property Act the appellants 
are entitle to redeem the mortgage 
as they ha*e an interest in the 
property. It appears that all the six 
plots are still recorded as one holding. 

11 further appears that it has been 
the practice of the zamindar when 
giving receipts for rent to the defen¬ 
dants to describe the rent as paid by 
the present plaintiffs through the 
defendants as mortgagees. It is 
argued that the appellants are liable 
for the rent of the entire holding 
including the plot in suit, and that 
this liability confers on tturn the 
interest which is required by s ction 
yi of the Transfer or Property Act. 

As already mentioned it las been 
found that the plaintiffs cid not 
acquire possession of the other five 
plots of the holding as heirs of 
Bakhauri under the Tenancy Act. 
They are certainly now recognised as 
occupancy tenants by the zamindar. 
What the result of this recognition 
might be in the event of the defen¬ 
dants rtfusing or failing to pay their 
rent, and whether such a failure 
would render the appellants liable to 
ejectment are questions which can 
hardly be determined now. Trie fact 
that the zamindar has recognized 
the appellants’ occupancy rights 
is no doubt conclusive so far 
as he and they are concerned, but it 
cannot bo said that this recognition 
is sufficient to give them a right to 
redeem the mortgage held by a third 
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party in the absence of evidence that 
they acquired these rights as heirs 
of the mortgagor, and indeed in the 
face of a positive finding to the 
contrary. [n these circumstances 
the appeal must fail and is dismissed 
with costs including in this Court 
fees on the higher scale. 

Appeal dismissed. 
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SULAIMAN AND MUKERJI, JJ. 

Jageshwar Prasad and others — 
Plaintiffs— Appellants. 

v 

Suraj Bali Singh and others —De¬ 
fendants—Re sponde n ts. 

L. P. A. No. 121 of 1923, Decided on 
24th July 19c4, from a judgment of 
Mr. Justice Gokul Prasad, D/- 30th 
April i&23. 

Landlord & Tenar.t — Tenancy — Threshing 
flour us<d bj occupancy tena.t for twenty 
years is pretumed to be iart. of tenancy. 

The fact that plaintiffs were tana its in the 
village and they had been in occupancy o' t ie 
plot in suit for m ire than tv\eoty ye»r 3 ai.d 
used it as tbeir threshi g fbor, rases the 
presumption that they held the land as a pa t 
of the contract of tenancy and the burden in 
the circumstances wou d be on the landlord 
to snow that the land which is claimed as the 
threshing floor was really not h^-ll a* a p-irt 
of the contract of tenancy but otherwise, 
16 A. 181 Foil. [P 16 C 2] 

K. N. Katju for Appellants. 

Peary Lai Banerji —for Respon¬ 
dents. 

Judgment.—The question before 
us is whether the learned Judge of 
this Court was right in holding that 
the evidence before the lower appel¬ 
late Court would not justify the in¬ 
ference which he drew from them. 
The matter is not really a question 
of fact but a question of law. 

The plaintitls who are the appel¬ 
lants in this Court brought the suit out 
of which this appeal has arisen to ob- 
btain possession over a certain plot of 
land on the allegation than it formed 
their threshing floor and the defend¬ 
ants, who are co-sharers in the village, 
had unlawfully taken possession of the 
same and had built upon it. The 
learned Judge of the lower appellate 
Court found that the plaintiffs were 


tenants in the village, that they had 
been in occupancy of the plot in suit 
for more than twenty years and used 
it as their threshing floor. He found 
that there was no clear evidence to 
prove that the periods of the tenancy 
of the agricu tural lands and of the 
holding by the plaintiffs of the land 
in suit were co-extensive. But he 
said that the fact that the plaintiffs 
had been holding the land and using 
it for the purposes of threshing corn 
was enough to raise the presumption 
that they held the land as a part of 
the contract of tenancy. The learned 
Judge of this Court held that if the 
evidence fell short of proof that 
the periods of the holding of two 
things, viz., the agricultural land and 
the threshing floor were not co-ex- 
tensire, the inference drawn by the 

lower appellate Court could not be 
drawn. 

We are clearly of opinion that this 
opinion of the learned Judge is not 
correct The burden in the circum¬ 
stances would be on the defendants to 
show that the land which is claimed 
as the thre-hing floor was really not 
held as a parr, of the contract of te¬ 
nancy hut otherwise A tenant may 
begin by bolding a small portion of 
land in the village and then may 
grow up, holding gradually more 
lands. If he was allowed to occupy 
land for the purpose of his agricul¬ 
ture fromtimeto time, it wouldnotbe 
necessary for him to show that the 
threshing floor was given to him for 
use when he first occupied land in 
the village. As we have said, the 
burden lay on the defendants to show 
that the user of the land was not a 
part of the contract of tenancy. The 
case is really governed by the autho¬ 
rity in Dalai v. Bkajoo (l). We are 
entirely in agreement with this case 
and think that the learned Judge of 
this Court was in error. 

We set aside the decree of this 
Court and restore that of the lower 
appellate Court dated the l4th July 
1921. The costs of th s Court must 
be paid by the defendants to the 
plaintiffs. 

Appeal allowed . 

(1) (1834] 16 All. 131—(1894) A. W.N. 15~ 
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Kanhaiya Lal, J. 

Harihar Prasad — Defendant—Ap¬ 
pellant. 

v. 

Ram Daur alias Ram Das and an¬ 
other — Plaintiff and Defendants — 
Respondents. 

S. A. No. 65 of 1923, Decided on 11th 
July, 1924, from the decision of the 
D. J., Benares, D/-10th November 
1922 

** Hindu Law — Succession — Father's sis¬ 
ter's son's son. 

Father’s a ster’s sia’s s^n is a heritable 
bandhuani suo.ee Is in the absence of mar^r 
heirs. Case law discussed. 

Harnandan Prasad —for Appellant. 
N. C. Vaish —for Respondents. 

Judgment.—The dispute in this ap¬ 
peal rotates to a fixed rate tenancy 
belonging to one Sumera, who d ed 
leaving a widow Mt. Partapi. The 
plaintiff claims to be the nearest heir 
of Sumera lecaased. He denied that 
Mt. Pratapi was lawfully married to 
Sumera, but the courts below found 
on that point against him. The fixed 
rate tenancy in question has been 
sold by Mt. Partapi to Harihar Pra¬ 
sad for a consideration of Rs. 300 on 
the 4th July 1919, out of which only 
Rs. 50 have been found to have been 
taken for legal necessity. 

The main question for considera¬ 
tion in this appeal is whether the 
plaintiff is the nearest reversionary 
heir of Sumera deceased, and as such 
entitled to impeach the validity of the 
sale. The court of first instance 
found against him, but the lower 
appellate court held, relying on the 
pedigree proved in the case and on an 
admission of the contesting defend¬ 
ant himself in a previous suit, that 
the plaintiff was the nearest Bandhu 
or reversionary heir of the deceased 
and entitled as such to protect his 
reversionary right. 

It appears from the pedigree that 
the common ancestor of the plaintiff 
and Sumera deceased was Kashi, who 
had a son Chikuri alias Hanuman, 
and a daughter, Mt. Budhia. Sumera 
was the son of Hanuman. The plain¬ 
tiff is the son of (Jangu, the son of 
Mt, Budhia. There is no nearer 
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kinsman agnate or cognate shown to 
be alive in the family. The rule as 
to the succession of Band ms, laid 
down in the Mitak^hara, (oh. 2 S. 6 
para 1) run« as follows :— 

“ On the failure of agnates, tho cognate® 
are heir*. Cognates are of three kinds, re¬ 
lated to th? person hi nsfff. to his fat ier, or 
to his mother, as is declared by the following 
text:— 

“The so s of his own father’s sister, the 
sons of h s own moCi er's sister, and the sons 
of his m ternal uncle, must bo co isiderod as 
his co^nati kindred. Th s m ot li s ather’s 
p eternal r urr, the so i of his fatho* s mat- r.ial 
aunt and the so s of his father’s maternal 
uncle mud be deemed bis int er's connate 
kiarfred. Th* sons? of Ins mo h r’e paternal 
aunt, sons of bis mot lera mate nal ; u .1 aid 
the ►ons of cii* mother’s m torna! uncle must 
be reckoned his mothers, eogn »t - kiudr d “ 

H re by r‘ason f near aifin ty tli) cogmte 
kiudr d < f ihed c as j u hi i«e!f are h s succes¬ 
sors in the first nstance; on fa.lure if ihem 
his lather’s cognate kindred, or if t .ere be 
n no, his mother’s co.nato kijdred. This 
must be underst od to bo t ,e order of succes- 
sio here ii.teudei. 

Tne text above quoted is variously 
attributed to Vri <ha Shatutap or to 
Bavdkuyana. It defines and illustra¬ 
tes the different classes of Bandhus, 
who are capable of inheriting. [t 
was not cited by the autho* of the 
Mitakshara for the ^»urpo<e of giving 
an exhaustive enumeration of the 
Bandhus, entitled to inherit, but only 
as an authority for or illustration 
of his proposition that there were 
three classes of Bandhus, namely 
Atma Bandhus or those related to the 
person himself, Pitri Bandhus or 
those related through his father, and 
Matri Bandhus or those related 
through his mother. Mitra Misra, the 
auther of the Vira M'trodaya, points 
out that the maternal uncle is recog¬ 
nized as an heir, but he is not men¬ 
tioned there, and it would he anoma¬ 
lous, if his sons are included, and he 
is not included. Balam Bhatta, a lady 
commentator on the Mitikshara, 
suggests that the words “sons” in¬ 
cludes daughters, and that the sisters 
and their sons are not excluded. 

In Girdhari Lal v. The Government 
of Bengal (1) their Loidships of the 
Privy Council accordingly held that 
the enumeration of Bandhus in the 
text is only illustrative and not ex- 


11) [1867-6 12 M.I. A. 448—1 B.L p p n 

44-10 W. R. p. C. 31—2 Suth-jr 160—2 
Sar. 382 (P. C.) * 
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haustive ; and in Bud ha Singh v. Lalta 
Singh (2) and Adilya, Narayan v. Malta- 
bir Prasad Tiwari (3) their Lordships 
declared that the word “sons” used 
there is used in generic sense and 
includes a grandson. 

Manu declares (IX, 187) that the 
inheritance of a deceased Sapinda goes 
to the nearest of the Sapindas. He 
docs not mention Bandhus specifically. 
But later writers have pointed out 
that Bandhus are also Sapindas, 
though of a different Got. a. The 
sapinda relationship arises according 
to the Mitakshara between people 
who are connected by particles of one 
body ; but as such a relationship might 
exist in some remote decree in a very 
wide circle, the author of the Mitak¬ 
shara has discussed the limits within 
which such Sapinda relationship ex¬ 
ists in his dissertation on marriage, 
to which similar considerations are 
applicable. 

Commenting on the text of Yag- 
nyavalkya (152-53) requiring that a 
man should marry a girl who is not 
his sapinda that is within seven and 
five degrees from the father and 
mother respectively the author of the 
Mitakshara says :— 


“ She is called his Sapinda who has (parti¬ 
cles of) the body (of some ancestor etc) in 
common (with him) Nousapinda means not 
his sapinda. Such a one (he should marry).” 

The Sapinda relationship arises be¬ 
tween two people through their being 
connected by particles of one body. 
Thus the son stands in sapinda. rela¬ 
tionship to his fa' her, because of par¬ 
ticles of his father’s body having en¬ 
tered (his\ In like manner stands 
the grandson (in sapinda relationship) 
to his paternal grandfather and the 
rest, because through his father parti¬ 
cles of his (grand father’s) body have 
entered (into his own). Just so (is 
the son a sapinda relation of) his 
mother, because particles of his 
mother’s body have entered (into his). 
Like-wise the grandso n_stands in 

"”(2T[19i5T37 AIL 604— 42 I. A. 208-29 M.L. J. 

* 434—2 L.W. 897—13 A. L. J. 1007-18 

M L T. 409—17 Bom. L.R. 1022—20 
C. W . N. 1-22 C.L. J. 481—30 I. C. 529— 
(1915) M.W.N. 772 (P.C.) 

(3) [1920148 I. A. 86—40 M. L. J. 270—(1921) 
M. W.N, 153—19 A.L.J. 208—23 Bom, 
L.R. 692—25 C.W.N, 842—33 C.L.J. 
263—2 Pat. L. T. 97—29 M. L. T. 2£0-^6 
Pat. L. J. 140-60 I.C. 251-14 L.W. 20 

(P.C.) 


sapinda relationship to his maternal 
grandfather and the rest through his 
mother. So also (is the nephew) a 
sapinda relation of his maternal aunts 
and uncles and the rest, because par¬ 
ticles of the same body (the paternal 
grand father) have entered (into his 
and theirs) ; likewise does he stand (in 
sapinda relationship with paternal 
uncles and aunts and the rest). So 
also the wife and the husband (are 
sapinda relations to each other) be¬ 
cause they together beget one body 
(the son). In like manner brother’s 
wife also (are sapinda relations to 
each other because they produce one 
body (the son) with those who have 
sprung from one body. Therefore 
one ought to know that wherever the 
word sapinda is used, there exists 
(between the persons to whom it is 
applied) a connection with one body 
either immediately or by descent. 

Vignyaneshvar then proceeds to 
refute the theory that the sapinda re¬ 
lationship with maternal relations 
rests on the connection arising from 
obsequial offerings, the exception as 
regards obitual impurity being other¬ 
wise explicable, and referring to the 
passage in the text beyond the fifth 
and the seventh from the mother’s 
side and the father’s side respectively 
he observes:— 

“ On the mother’s side in the mother’s line, 
after the 5th, on the father’s side in the fath- 
er’s lice, after the 7th (ancestor), the sapinda 
relatiooship ceases. Tnese two latter words 
must bo understood ; and therefore the word 
“ sapinda ” which on account of its (etymolo¬ 
gical) import, (connected by having in com¬ 
mon) particles (of one body) Would apply to all 
men, is restricted in its signification, just as 
the word Pankaja (which etymologically 
means ‘* growing in the mud” aud therefore 
would apply to all plants growing in the mud, 
designates the lotus only) and the like, and 
thus the 6th descendant beginni ng with the son 
and one’s self (counted) as the 7th (in eaoh 
case) are sapinda relations.” 

The sapinda relationship thus ceases 
beyond the 5th ancestor from the 
mother’s side and beyond the 7th from 
the father’s side. The plaintiff is 
the fourth in descent from the 
common ancestor, namely the grand¬ 
father of Somer, and so as the nearest 
reversionary heir at the present lime 
he is entitled to protect his reversion¬ 
ary right. 

The learned counsel for the appel¬ 
lant relies on the decision in Ram- 
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chandra Martand v. Vinayak Venkatesh 
(1) but the .general conclusion there 
arrived at after a close examination 
of the authorities was (a) that the 
sapinda relationship on which the 
heritable right of collaterals was 
founded ceased in the case as bfiinna 
gotra sapindas with the 5th decree 
from the common ancestor; and (b) 
that in order to entitle a man to suc¬ 
ceed to the inheritance of another he 
must be so related to the latter that 
they would be sapindas of each other. 

But the common ancestor in the 
present instance was Kashi and the 
plaintiff is only 4th in decree from 
him. In Aoitza Narayun v. Mahabir 
Prasad Tiwari (3) the mother’s sister’s 
grandson was given preference to the 
son of the morther’s paternal aunt; 
and the principle there laid down was 
that under the Mitakshara in prefer¬ 
ring the nearer to the more remote 
class of Bandhus, reliance was not to 
be placed on the individual propin¬ 
quity or on the efficacy of offerings 
to a deceased person, but the rule was 
that a Bandhu must, in order to be 
heritable in a female line, fall within 
the 5th degree from the common male 
ancestor and must be so related to the 
deceased person that they were actu¬ 
ally sapindas of one another i. e ., 
where the Mitakshara applies persons 
connected by particles of one body. 
Within the agnatic circle, sapinda- 
ship is always mutual. But among 
cognates or Bandhus the question of 
the mutuality of sapinda relationship 
is by no means easy of solution, spe¬ 
cially where several females inter¬ 
vene, unless the principle of religious 
benefit which the Mitakshara seeks to 
exclude, is introduced. But as regards 
the grandson of the father’s sister, 
there would be a common ancestor 
near enough to whom he and the 
deceased, or one in the absence of 
of the other, may have offered cbla- 
tions, for Manu (IX. 186) says 

ii •* (ancestor8 l must water be given 

P^n ei V b9e( i U,e ^ ; / or three is the funeral 

th f, fou rth (in descent) is the 

tZoJ 0i - w? 0b ,l atl0c8 > 5 thQ fifth has no 
concern with them. 


(0 42 Cal. 384— Ti i. 290—18 C. W. 

in N 5 T 4 ~r 7 i¥o L ;f‘ 334 ~ 1 L * w * 831 ~ 
10 N.L,R. 112—16 M. L. T 447_(19111 

A W N m? 35 ^\ 6 863-li 

m r\ J ‘ 1281-35 L c - 290—20 C. L. J. 573 
(1 . w 


Professor Rajkumar Sarvadhikari, 
applying the principle of religious 
benefit as a test of mutuality treats 
the father’s sister’s grandson as with¬ 
in che heritable line iSarvadhikari's 
Hindu law 2nd edition P. 637) Mr 
Golap Chandra Sircar excludes the 
principle of religious benefit and tak¬ 
ing affinity by Sapindaship according 
to the Mitakshara law as necessarily 
mutual includes him within the heri¬ 
table line (Shastri’s Hindu Law 4th 
edition pp. 74 and 294). 

The cross-examination as regards 
the extent of the legal necessity is 
futile. 

The appeal and the cross-objection 
must therefore fail and are dismissed 
with costs including fees in this court 
on the higher scale 

Appeal and cross-objection dismissed. 
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Walsh, ag. <j. J. and Sclaiman, J. 

Kanhaiya Lai— Plaintiffs — Appel¬ 
lants. 


v. 

Mt. Gaura and another— Defendants 
—Respondents. 

L* P- A. No. 73 of 1923, Decided on 
2-th July 1924, from a judgment of 
Gokul Prasad, J. reported in 1923 All 
4o6, D/- 11th January 1923.' 

* j a l Hindu Law—Schools of law — The 

United Provinces—The Mitakshara is of var- 
amou/i* authority though where it is silent 
other books of authority can be referred to. 


In the United Provinces, the Mitakshara by 
Vijnaneswara is of paramount authority. But 
where the Mnakshara is s il ent or j s doubtful 
other books of authority can legitimately be 
referred to. But where the Mitakshara [ays 
down a rule clearly, then, even though it con- 
tradicts other books of authority, it has 
followed in the United Provinces. [P. 21, C.l, 2] 

* {b) H indu Law—Partition - Grand¬ 
mothers right. 

In the Mitakshara school, where the original 
owner of the preperty dies leaving a widow 
and where his son also dies subsequently leav 
ing a widow and sons, in a partition between 
these sons, their grandmother i. e . the widow 
of the original owner is entitled to a sh*ro 
34 All. 505 F. B. distinguished. Case law dis* 

[P. 22, C “i 

P. L. Banerji —for Appellants. 

S. N. Sen —for Respondents. 
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Sulaiman, J. The only question 
which arises in this appeal is whether 
a grandmother gets a share in the 
family property on a partition bet¬ 
ween her gra? dsons only. One Nain- 
sukh Das was the owner of the pro¬ 
perly in qm stion. On his death he 
left a widow Mt. Gaura, defendant, 
and a son Chunni Lai. Chunni Lai 
has since died leaving a widow Mt. 
Har Kuar, and two sons, Kanhaiya 
Lai and Makhan Lai. The point for 
consideration is whether in a partition 
between Kanhaiya Lai and Makhan 
Lai, Mt. Gaura gets any share in the 
property which originally belonged 
to her deceased husband Nainsukh 
Das. 

The tual Court as well as the lower 
appellate Court came to the conclu¬ 
sion that she was entitled to a share 
under the Mifakshara law. That 
view hris been affirm* *d by a learned 
Judge of this Court, who himself is 
well acquainted with the provisions of 
the Hindu law. 

The question raided in this appeal is 
however not a very easy one to de¬ 
cide, and it is therefore necessary 
to consider the authorities in some 
detail. 

Taking the case law first, it may be 
stated that the cas9 of Shoo Dyal To¬ 
var ee v. Judoonath Tovar oe (1) is no 
authority in support of the defen¬ 
dants’ contention. The text of the 
Mitakshara quoted at page o2 by 
Mitter, J. was paraphrased as mean¬ 
ing: 

“ >'he mother or grandmother, a? the cae»e 
may be, is entitled to a siiore when son* or 
grandsons divide the family estate between 
themselves*’. 


The point however did not at all arise 
in the case, and it was only conceded 
for the sake of argument Chat the 
grandmother w T as entitled to a share. 

In the case of Pud urn Mookhee 
Dossee v. Rayoe Monee Dossoe (2) and 
subsequently in the case of Rayee 
Monee Dossee v. Puddum Mookhie Dos- 
see (3) the rule was laid down that on 
a partition betweeiittk|gons after the 
death of the fathS^Tne grandmother 
was not entitled to a sh&M?"' No clear 


authority had c 

M. before, the 


(1) 9 W.R.. 61. 

(2) 12W.R, 409. 

(3) 13W.R.66. 



learned Judges, and the case also was 
one urdtr the Dayabhaga#law. 

In the case of Sibboso naery Debia 
v. Bussonmulty Debia (4) and in the 
case of Badri Roy v. Bhugwat Narain 
Doboy (5) it was held that a grand¬ 
mother was entitled to a share. But 
both these cases were under the Daya- 
bhaga law, and were oases of & parti¬ 
tion not exclusively amonget grand¬ 
sons, but one to which the son also 


was a party. 

In the case of Soro/ah Dossoe v. 
Bhcobun Mohun Neoghy (6; it was 
merely held that- the mother was enti¬ 
tled to a share. 

In the case of Puma Chandra 
Chakravnrti v Sarojini Debt (7) Hen¬ 
derson, J., after an exhaustive review 
of numerous authorities, came to the 
conclusion that the grandmother was 
entitled to a share. Referring to the 
case in 12 W. R., 409, he remark¬ 
ed :— 



That a* the report of the c?*e was Dot 
clear, he pent for the record, and irom tbit it 
app ared that the partit on was appirentJya 
partit on between the widows representing 
their respective husl ands. and that it not 
a partition among grandsons, but rather in the 
nature of a partition among nous*'. 

The case before Henderson, J. was 
one in which a grandson was suing 
fur a partition of the property left by 
his grandfather, the plaintiff’s own 
father being dead. It was held that 
the widow of the grandfather was 
entitled to a share. Had not the 
case been one under the Dayabhaga 
law, it would have been directly in 
point. 

On the other hand in the case of 
Rad ha Kishon Man v. Bachhaman (8) 
which has been subsequently follow¬ 
ed in the Fu»ll Bench case of Sheo 
A arain v. Jan lei Prasad (9) it was laid 
down that upon a partition between a 
father and his sons that is when the 
father is alive the grandmother (that 
is the father’s mother) does not get a 
share in the case of a family governed 
by the Benares School of the Mitak- 
shaxa law. It is to be noted that the 
present case admittedly is not one of 

(4) [18811 7 Cal. 191. 

(5) fl8821 8 Cal., 649 = 11 C.L.R. 186. 

• (6) ^888] 15 Cal., 292. 

(7] J49°J) 31 Cal., 1065 = 8 C.W.N. 7S3. 
”t$lw8811 3 All. 118. 

(9) [191tf]34 All. 505 = 16 I.O. 88=9 AJUJ. 

749 (F.B.) 
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a partition during the life time of the 
father. 

In the case of Har Narain r. Bisk - 
ambhar Nath (10) it ws s merely decid¬ 
ed that a step-mother is entitled to a 
share just as much as a natural 
mother. 


In the case of Vithal Ramkrishna v* 
Prahlad Ramhishna (11) which was in 
fact a case under the Mitakshara law, 
it was held that a step grandmother 
was entitled to a share at a partition 
between her step-grandsons exclusive¬ 
ly, her own husband and her step-s^n 
being dead. Though the case was 
under the Mitakshara law, Shah, J., 
who delivered the principal judgment 
in the case, came to the conclusion 
that the Mitakshara was altogether 
silent as to the right of the grand¬ 
mother. In that view he felt justified 
in invoking the aid of the Mayukha. 
In oonsequence of this, it may be said 
that the case is not a clear authority 
on the point. 


This being the state of the judicial 
pronouncements it is necessary to 
consider the texts themselves. It is 
Iwell settled rule that in these Pro¬ 
vinces the Mitakshara by Vijnaneswara 
is of paramount authority. But the 
Mitakshara is a mere commentary on 
the Yajnavalka, which if- by no means 
an exhaustive work. Vijnaneswara 
has made his commentary more com¬ 
prehensive by quoting from the insti¬ 
tutes of other Rishis and Smriti wri¬ 
ters as well. The Mitakshara being 
a commentary on an incomplete trea¬ 
tise, is itself on some points not ex 
haustive. Vijnaneswara has himself 
pointed out that each of the Smriti 
writers was authoritative, and that 
the point not mentioned in one, can 
be supplied from the others. Similarly 
the Mitakshara is not the only com¬ 
mentary which can be properly re¬ 
ceived. Where the Mitakshara is 
silent or is doubtful, other books of 
authority can legitimately be referred 
to. As to the Viromitrodaya, their 
Lordships of the Privy Council in the 
case of Grid har i Lall Roy v. Bengal 


(10) 11916138 All. 83 = 311.O. 907 = 13 A.LJ. 
1129, 

(11) [19151 39 Bom. 373 = 28 I.C. 967 = 17 Bom. 
Lit. 361. 


Government (12) remarked that it was 
stated by Mr. CoUbrooke and others 
to be a treatise of high authority at 
Benares, and was properly receivable 
as an exposition of what may have 
been left doubtful by the Mitakshara, 
and declaratory of the law of the 
Benares Scl ool. But where the Mitak¬ 
shara lays down a rule clearly, then, 
even though it contradicts other books 
of authority, it has to be followed in 
these Provinces. 

It is therefore necessary to examine 
whether there is anything in the 
Mitakshara itself bearing on the 
question before us. ihe scheme of 
the first chapter of the M takshara is 
as followsSection I deals with 
certain general notions relating 
to inheritance, partition and 
property. Section II deals with 
partition. Paragraph i quotes a 
t«xt from the Yajnavalkya allowing 
a father to separate his sons at his 
pleasure, either the eldest with the 
best share, or all with equal shares. 
Paragraphs 3, 4 and o refer to the un¬ 
equal shares. Paragraph 7 states 
that there are four periods of parti¬ 
tion, three in the life time of the 
father, an** one after his death. 
Paragraph S quotes a text from the 
Yajnavalkya ; “ If he makes the allot¬ 
ments equal his wires, to whom no 
separate property has been given by 
the husband or the father-in-law, 
must be rendered partakers of like 
portions”. Parag aph 9 refers to the 
case wnen the father, by his own 
choice, makes all his sons partakers 
of equal portions. It is not necessary 
t< refer to the other paragraphs. S. 
3 deals with the case of parti¬ 
tion at the fourth period, namely, the 
partition after the father’s decease. 
A text of the Yajnavalkya is quot¬ 
ed :—“Let sons divide equally both 
the effects and the debts, after their 
tvvo parents”. In this section it is 
pointed out that thougi Manu had 
authorised an unequal distribution, 
such an act was abhorred by the 
world. S. 4 deals with effects 
not liable to partition, with which we 
are. not .co.ncernel. S 5 deals 

• « a . 

with the equaT'Yfehts of father and 

WTTS^Wr 12~M.I.A. 4!8 = 10~W7 r7P.C. 

?1 = 1 ,B.L R. P.C. 44 = 2 Suther 160 = 

J Sar. m iP'm 
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son in property ancestral. Paragraph 

1 begins by saying The distribu¬ 
tion o. the paternal estate among sons 
has been shown ; the author next pro- 
pounc a a special rule concerning the 
division of the grandfather’s effects 
by grandsons”. Paragraph 7 express¬ 
ly states that the text of the Yajna- 
valkya quoted in S. 2 paragraph 1 
relates to property acquired by the 
father himself. 

It would therefore look as if S. 

2 was dealing with the partition of 
the property which belonged to the 
fatiier himself, and not one which had 
belonged to the deceased grandfather. 
Whether the text of the Yajnavalkya 
quoted in S. 2 paragraph 8 re¬ 
ferred to the self-acquired property of 
the father oily, and not the ancestral 
property in his hands, is a point on 
which it is unnecessary in this case 
to express an opinion. In the Full 
Bench case of Sheo Narain v. Janlci 
Prasad (9) it was certainly assumed 
that the text applied to booh ancestral 
and "elf-acquired properties, and was 
the only text applicable when the 
partition was to be effected after the 
life time of the father himself. 

S. 6 deals with the rignts of a 
posthumous son and of one born after 
the partition, and with such rights 
we are not concerned in the present 
case. 

S. 7 paragraph* 1 and 2 are 
as follows :— 

Paragraph 1 :— 

“ When a distribution is made during the 
life of the father, participation of his wives, 
equally with his sons, has been directed. (If 
he makes the allotments equal, his wives muit 
be rendered partakers of like portions).” 

The author now proceeds to declare 
their equal pa ticipation, when the 
separation takes place after the de¬ 
mise of the father : 

“Of heirs dividing after the dea‘h of the 
father, let the mother also take an equal 
share”. 

Paragraph 2 :— 

“ Of heirs separating after the decease of the 
father, the mother shall take a share equal to 
that of a son ; provided no separate property 
had been given to her. But, if any had been 
received by her, she is entitled to half a share, 
as will be explained”. 

In our opinion the word “father” 
used in the Yajnavalkya, as wel) as 
in the Mitakshara quoted above does 
not only mean the deceased father of 


the sons who are partitioning the pro¬ 
perty. It may very well also mean 
the father who owned the property, 
and who is now dead. Similarly the 
word “ mother” need not mean only 
the mother of the sons partitioning 
the property. (Certainly it does not 
mean only their natural mother, as 
the step-mother has been held to be 
entitled to a share). It may just as 
well mean the wife of the father who 
owned the property, and who is now 
dead. On this interpretation it would 
follow that if certain property belong¬ 
ed to the deceased owner, then his 
wife would be entitled to a share 
when the partition of that property 
between the heirs takes place after 
his death. As to who the heirs are, 
has to be gathered from S. 5, 
under which the sons and grandsons 
take equal shares in the grandfather’s 
effects. 

In the present case Nainsukh Das 
was the original owner of the pro¬ 
perty. Fartition has taken place after 
his death. It so happens that his son 
Chunni Lal is also dead, but the heirs 
of Naim>ukh Das are his grandsons 
Kanhaiya La] and Makhan Lal. In a 
partition between them the widow of 
Nainsukh Das is entitled to a share. 
Yajnavalkya’s text is : 

“Of heirs dividing after the death of the 
father, let the mother also take an equal 
share”. 

When the original owner was Nain¬ 
sukh Das, and the property has come 
down from him, there is no reason 
why he should not be included in the 
expression “father”, and his wife in 
the expression “ mother” It is note¬ 
worthy that in the text from the Yaj¬ 
navalkya last quoted, the words are 
not “ of son3 dividing after the death 
of the father”, but the words are “ of 
heirs etc”, According to this interpre¬ 
tation it would follow that in a case of 
a partition after the death of the ori¬ 
ginal owner, his widow, if alive, 
would be entitled to a share. It is 
contended strongly on behalf of the 
plaintiff that the logical result of this 
interpretation would be to hold that 
the Allahabad Full Bench case pro¬ 
ceeded on a wrong interpretation. Cur 
answer to this objection -sthat in the 
case a clear distinction was drawn 
between a partition during the lif e 
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time of the father which admittedly is 
not the case here, as both the grand¬ 
father and the father are dead-and 
the case when a partition takes place 
after the death of the father. The 
Full Bench thought that the text ap¬ 
plicable to the case before them was 
the text quoted in Chapter I, S. 
2, whereas admittedly that text can¬ 
not apply to the case before us Here 
the case comes under S. 7, and 
the only point which we have to con¬ 
sider is whether this section disallows 
a share to a grandmother. We are of 
opinion that it is possible to interpret 
S. 7, paragraphs 1 and 2, so as 
to give tbe widow of the owner a 
share when a partition takes place 
, after his death among his grandsons, 
even though the owner’s own son is 
also dead. 

As we have had no access to the 
original te^ts but have had to depend 
on translations only, it is not possible 
to say positively that this interpreta¬ 
tion is necessarily correct. At the 
same time we are prepared to hold 
that there is nothing in 3. 7 
which expressly prohibits the grand¬ 
mother from getting any share. 

We have already stated that where 
the Mitakshara is silent, or where its 
text is doubtful, other books of autho¬ 
rity may be properly relied upon. The 
Viromitrodaya, which i* a commen¬ 
tary on the Mitakshara, quotes a text of 
Vyasa, another Smriti writer, namely^ 

“ The sonleis wives of the father are de¬ 
clared equal partakers. Grandmother* are 
alio deolared to be equal to mothers.’* 

Having quoted this text he proceeds 
to consider whether stepmothers are 
entitled to a share, bat he does not 
comment on the right of grand¬ 
mothers to an equal share with the 
mothers. It is contended by the 
learned Advocate for the plaintiff 
that the Viromitrodaya has simply 
quoted the text of Vyasa, but has not 
necessarily approved of it. We are 
unable to accept this contention. Un¬ 
fortunately the treatise of Vyasa is 
not available, and only passages from 
it are to be found quoted in various 
commentaries. It is therefore a 
i matter of some difficulty to interpret 
the text of Vyasa when isolated from 
its context. The Allahabad Full 
Bench in the case referred to above 
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when referring to this text of Vyasa, 
remarked : — 

“ It must be borae in mind -that Vyasa evi¬ 
dently refers to the case of a partition between 
sons after the demise of the father, when the 
mother of those effecting the partition gete a 
share, and declares that grandmothers being 
' equal to mothers * are like the mother entitled 
to a share”. 

The learned Judges however ex¬ 
pressed no definite opinion on the 
question, which has directly arisen in 
the present case, because that was not 
before them. We may also remark 
that the text of Vyasa has been quot¬ 
ed in the Dayabhaga and the Mavu- 
kha, and that under those systems of 
law, a grandmother’s right to a share 
is recognised. Even if therefore the 
Mitakshara is silent or doubtful, it is 
proper to supplement it by Vyasa’s 
text as quoted in the Viromitrodaya. 

We may also note that amongst 
modern English Commentators, the 
balance of authority is in favour of 
giving the grandmother a share. Sir 
F. McNaughten in his Considerations 
on Hindu law has stated that after 
consulting the Pandits, he assigned 
her a share, although her great grand¬ 
sons may he the petitioners, provid¬ 
ed some of her more immediate des¬ 
cendants are parties, or some one 
more immediate descendant, is a 
party to the partition. Sbama Charan 
Sirkar has also assigned her a share, 
and Mayne in his Hindu law has fol¬ 
lowed McNaughten. 

In West and Buhler’s Hindu law, 
4th edition, page 712, the paternal 
grandmother and step grandmother 
have been given a share. 

Goose in his Hindu law, part I, page 
298, has allowed a share to "the grand¬ 
mother both under tbe Mitakshara 
and the Dayabhaga law, and has 
thouglt that there was little justifi¬ 
cation for a divergence of opinion. 

It is unnecessary to quote later 
text-book writers whose opinions are 
based on the previous rulings and 
authorities 

We are therefore of opinion that 
the view taken by the learned Judge 
of this Court, and the Courts below, 
must be affirmed. 

The appeal accordingly fails and is 
hereby dismissed with costs includ¬ 
ing in this Court fees on the higher - 
sc *i©‘ Appeal dismissed . 
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virgin, would not ipso facto entitle ber to a 
divorce unlrsi it is proved that the husbaod ig 
incapable of c habitation \*ith her. Tho 
Mahomedan Law, contemulatea that ther# 
fflay be ini potency with regard to one woman 
though not with regard to others. IP. 26 0. lj 


v. 

Mt. Alta fan and others — Defen¬ 
dants— Respondents. 

L. P. A. No. 149 of 1923, Decided on 
2911 1 July 1924 against the order of 
Kanh'iya Lai, J. in S. A. No. 610 of 
1922, 1)1- I Oth July, 1923. 

(a) Civil P. C. % S . 100— Question of fact. 

Where it was poieible that the expert evi¬ 
dence g,ven on both sides way true. 

Held: that the fiodrng cf the lower appel¬ 
late Court could be considered afresh in 
■eooLd appeal. [?. 25 C. 2] 

Jfr (6) Mahomedan Law — Divorce. 

The rule entitling a husband whose wife 
sues tor sep^ra’ion on the score of impotency 
to an opportunity for aytar more to demons¬ 
trate the tr Is ty of the charge, is one of subs- 
taotive iaw uot superseded by British Law 
though the other parts of the rule concerning 
the method of taking evidence etc. are proce¬ 
dural and ULenfoicib.e at the present day. 

The doctrine of the Mahomedan Law. that 
where a woman brings her husband before a 
judge, and demands a s paration on the 
grouLd of impot* nee and alleges that she is 
•ti l a virgin, the case is to he adjourned for a 
year and if after the expiry of that year the 
woman sti.l alleges that she is a virgin, an 
inspection by women is to be ordered, and if 
they declare that she is not a virgin, then her 
claim should be dismissed, tut if they declare 
that she is a virgin then that fact coupled 
with a statement on oath should be accepted, 
is partly a rule of mere procedure and partly 
one of substantive law. The method prescribed 
for bringing the husbaud belore a Kazi and 
the way in which the evidence is to be re¬ 
corded and tbe rule of the law regarding 
what weight is to be attached to that evidence 
areruhsof pioc^du e, superseded by British 
Law. But the right of the husband to have 
an opportunity of demonstrating that he is 
not impotent is not a rule of procedure but a 
substantial right recognised by the Mahome¬ 
dan Law. w [B. 25 C. 2 P. 26 C. 1J 

* tc) Mahoviedan Law— Divorce — Wife's 
right to divorce is not absolute but subject to 
tertain conditions—The mere fact of husband 
not having id tr course si/.ct marriage does not 
ipto facto entitle her to divorce unless hus¬ 
band's incapacity to cohabit with her is proved 
and the Mahomedan Lav > contemplates the 
contingency of there being impotency regarding 
one woman though not regarding others . 

Under the «Mahomedan Law, a wife baa no 
absolute right to obtain a divorce. She has 
that right under certain specific contingencies 
and conditions. The mere fact that since 
marriage tbe husband has bad no intercourse 
with her and that therefore she is still a 


Iqbal Ahmad—[or Appellant. 

Maicomson and M. A. Azia—iot 
Respondents. 

Sulain lan, J.—Letters Patent Ap¬ 
peals No. 149 and No. 150 are connect¬ 
ed and arose out of two suits, one 
brought by Mohammad Ibrahim, the 
husband, for restitution of conjugal 
rights and the other brought by his 
wife, Mt. Altafan, for the annulment 
of their marriage on the ground that 
the husband was impotent. 

The parties were married in 1914 
when the girl was about 13 years old 
arid the husband some 3 or 4 years 
older. It is not disputed that for 
some six years after the marriage *he 
husband and wife lived together and 
had access to each other. Owing to 
some subsequent differences the wife 
came away from the house and has 
since been living separately with her 
own parents. 

The Court of first instance dismiss¬ 
ed the suit for the restitution of con¬ 
jugal rights and decreed the claim for 
the annulment of the marriage in 
toto. 

On appeal the learned District 
Judge came to a different conclusion. 
His finding amounted to holding that 
the husband was not proved *to be 
impotent and he accordingly decreed 
the suit for the restitution of conjugal 
rights and dismissed the suit with 
regard to the annulment of the marri¬ 
age. On a second appeal to this 
Court a learned Judge of this Court 
has taken a different view. He came 
to the conclusion that the finding of 
the learned district judge was not a 
finding of fact so as to be binding on 
hi n and he held that under the strict 
Mohammedan law a decree nisi should 
be passed in favour of the wife for 
the annulment of her marriage with 
the defendant, but it would not be 
made absolute till a year from the 
date of the decree, during whish 
period the defendant husband should 
have access to his wife so as to be 
able to exercise his marital rights. 

He accordingly passed a decree in 
the suit for annulment of the marri- 
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age and remanded the suit for the 
restitution of conjugal rights. The 
wife has submitted to the decree, but 
the husband has appealed in both the 
cases. 

The suit for the restitution of con¬ 
jugal right? has been remanded to the 
Court of first instance with a direction 
to reinstate it and to dispose of it in 
accordance with the final result of the 
cross suit for the annulment of the 
marriage. 

So far as this order is concerned it 
cannot be questioned if the order in 
the other case is to be upheld. 

The first point which we have to 
cons.der is whether the finding of the 
learned district judge was a finding 
of fact binding on this Court in a 
second appeal. The learned judge did 
not b. lieve the oral evidence adduced 
by the parties, but rested his decision 
entirely on the medical evidence. 
The position as regards the expert 
evidence was this. Two lady doctors 
were examined on behalf of the wife 
whose statement was that she was 
still a virgin and that her hymen was 
intact and that therefore so far as 
they could judge she had had no in¬ 
tercourse with a man. On the other 
hand, the husband produced three 
doctors whose view was to the effect 
that there was apparently no physical 
defect in the husband and that he was 
, not impotent. The doctors however 
had to admit that it was possible that 
the plaintiff might be impotent to¬ 
wards one woman for whom he has 
no liking even though he may be 
potent with regard to other women. 
The learn'd district Judge thought 
that the evidence of these two sets of 
madical experts was divergent and 
oame to the conclusion that the evi¬ 
dence produced by the husband was 
more weighty. 

We are of opinion that the evi¬ 
dence of the two sets of medical ex¬ 
perts was not necessarily contradic¬ 
tory. The lady doctors had tried to 
prove that the woman was still a 
virgin and that her hymen was still 
intact. The male doctors, who had 
had no opportunity of examining the 
wife, could not of course express any 
opinion on this point. Their evidence 
was confined to what they gathered 
after examining the husband. There 


was therefore a possibility that both 
these sets of medical evidence were 
true, namely, that although outward¬ 
ly the husband was potent, neverthe¬ 
less, for some reason or other he had 

not had an intercourse with his wife 
or was impotent towards her. In this 
view of the matter we are of opinion 
that it was open to the learned judge 
of this Court to consider this finding 

afre h end arrive at his own conclu¬ 
sions. 

We think that it was open to th^ 
learned judge cf this Court to recon¬ 
sider the matter and hold that it has 
not been adequately established that 
the wife was not a virgin or that the 
husband actually had an intercourse 
with her, or that he was potent to¬ 
wards her. 

The learned Judge of this Court 
has referred to the authorities of the 
Mohammedan law and laid down thah 
according to that law where a woman 
brings her husband before a judge, 
and demands a separation on the 
ground of impotence and alleges that 
she is still a virgin, tbe case is to be 
adjourned for a year, and if after the 
expiry of that year the woman should 
still allege that she is a virgin, an 
inspection by women is to be ordered, 
and if they declare that she is not a 
virgin then her claim should be dis¬ 
missed, but if they declare that she 
is a virgin then that fact coupled 
with a statement on oath should be 
accepted. There can be no doubt that 
this is a correct statement of the 
strict Mohommedan Law. All the 
leading authorities namely Hidaya, 
Fatwa-Kazi-Khan, Durrul Mukhtar, 
Baddul Mukhtar, Fatwa-Alamgiri as 
well as the English commentators 
accept it to be a correct statement of 
the Hanafi Law. 

The only point worth consideration 
is whether the rule thus laid down is 
a rule of mere procedure which would 
be taken to have been superseded by 
the British law of procedure or whe¬ 
ther it contains any part of a subs¬ 
tantive law which in matters of 
divorce is enforcible. The method 
prescribed for bringing the husband 
before the Kazi and the way in vhich 
the evidence is to be recorded and the 
rule of law regarding what weight is 
to be attached to that evidence are 
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Mukerji, J.—I agree, 

By the Court. 

This appeal is dismissed with costs 

including in this Court fees on the 
higher scale. 

Appeal dismissed. 
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of course rules of procedure. But it 
seems to me that the right of the hus¬ 
band to have an opportunity of de¬ 
monstrating that he is not impotent 
is not a rule of procedure but a subs- 

[tantial right; recognised by the 
vlonammedan law. Under the Mo¬ 
hammedan law a wife has no abso¬ 
lute right to obtain a divorce. She 
has that right under certain specific 
contingencies and conditions. The 

mere fact that since the marriage the 
husband has had no intercourse with 
her and that therefore she is stili a 
▼irgin would not ipso facto enti;le 
her to a divorce unless it is proved 
that the husband is incapable of co- 
habition with her. The Moham¬ 
medan law, as pointed out by the 
learned judge of this Court, contem¬ 
plates that there may be impotence 
with regard to one woman though not 
with regard to others. It therefore 
recognises that the husband should 
have full opportunity, after has 
once been challenged, to prove that 
he is not impotent. This in my opi¬ 
nion is bis substantive right and not 
a mere rule of procedure. The fixing 
of the period of one year comprising 
all the four seasons was according 
to the Hidaya based on certain speci¬ 
fic grounds. That period has been 
unanimously accepted as a correct 
criterion for the test. I therefore 
agree with the view taken by the 
learned Judge of this Court that the 
rule cf the Mohammedan law requir¬ 
ing the wife to agree to the exercise 
of the conjugal rights by the defen¬ 
dant husband for a period of one year 
so as to give him full opportunity to 
prove that he is not impotent is en¬ 
forceable. 

The last point urged in the grounds 
of appeal is that the conditions im¬ 
posed by the learned Judge are not 
fair. We cannot accept this conten¬ 
tion. The learned judge has ordered 
that the wife should live in the house 
of her parents or elsewhere but not 
outside Aligarh and that wherever 
she lives she must allow full access 
to the defendant at all reasonable 
times to exercise his marital rights as 
her husband. This we think is a fair 
and just order. 

I would therefore dismiss this ap¬ 
peal with costs. 
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Sulaiman and Kanhaiya Lal, JJ. 

Har Prasad —Plaintiff—Appellant. 

V. 

Kewal and others — Defendants — 
Respondents 

F. A. No. 477 of 1921, Decided on 
27th May 1924 from a decree of Sub 
J. Saharanpur, D/- 29 thJuly 1921. 

* * Hindu Law—Succession — Exclusion 
from—Marriage with woman of lower grade in 
same caste is valid and in absence of communal 
custom rendering it invalid , does not disentitle 
the man marrying or his issue from inheritance 
m the family property— Hindu Law—Marriage. 

A man may marry a woman of a lower class 
or grade within his caste and may, by such a 
marriage fall into the class or grade to which 
his wife belongs, but in the absence of any 

clear and definite evidence to show that such 
a marriage would not be recognised as valid 
by the custom of the community to which 
either the husband or the wife belongs neither 
he nor his issue can lose their right of inheri¬ 
tance in the family property. [P. 28 C.l] 

J. M. Barter ji —for Appellant. 

Nehal Chand—foT Respondents. 

Kanhaiya Lal, J.—The dispute in 
this case relates to the property of 
two brothers, Dewan and Ranjit. 
Ranjit died, leaving a widow, Musam- 
mat Ganrshi, who died sometime in 
April 1920. Dewan died about six or 
seven months prior to the suit. The 
plaintiff claims to be the son of Mul¬ 
tan Sigh, a brother of Dewan and 
Ranjit. The defendants claim to be 
the descendants of Bhai Singh, ano¬ 
ther brother of Dewan and Ranjit. 
The parties are Taga Brahmins. The 
family to which the plaintiff claims 
to belong used to reside in the village 
Jaranda. The allegation of the plain¬ 
tiff was that his father, Multan Singh 
had gone to live in the village Ro- 
hana and that in his absence Ranjit, 
Dewan and Bhai Sing got the family 
property entered in their names and 
that after the death of Multan Singh* 
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when the plaintiff claimed his share 
in the family property by inheri¬ 
tance from his father, the defendants 
satisfied his claim by giving him a 
money compensation. His complaint 
was that on the death of Musammat 
Ganeshi, the widow of R&njit, and 
that of Dewan, the defendants got 
the entire property belonging to the 
share of Ranjit and Dewan entered 
in their names to the exclusion of 
the plaintiff. The present suit was 
filed by him for the recovery of a 
half share of the property left by 
Ranjit and Dewan with mesne profits. 

The defence was that Laiq Ram and 
his sons were Taga Brahmins of the 
Bisa class, that Multan Singh was 
not the son of Laiq Ram or brother 
of Bhai Singh, Dewan and Ranjit, 
that Multan Singh belonged to the 
Dasa class of Taga Brahmins and 
was married in that community and 
that th9 plaintiff was not entitled to 
claim any share in the property of 
Ranjit or Dewan deceased. 

The Court below found that M il- 
tm Singh was one of the sons of Laiq 
Ram, that the plaintiff was the son 
of Multan Singh by a Dasa woman, 
whom Multan Singh had married 
and that as no valid marriage could 
be effected between a Dasa and a 
Bisa the plaintiff was not entitled 
to inherit any share in the estate of 
his uncles. 

We have examined the evidence 
adduced in the case and agree with 
the Court below in finding that the 
plaintiff is the son of Multan Singh 
by a Dasa women of Qutuopur, whom 
Multan Singh had married, and that 
Multan.Singh was one of the sons of 
Laiq Ram, who was a Taga Brahmin 
of the Bisa class. 

The Taga Brahmins form an im¬ 
portant cultivating and land-owning 
tribe confined almost altogether to 
the Upper Duab country and Rohil- 
khand. The Tagas claim to be of 
Brahmanical origin and are divided 
into two sub-divisions, known as 
Bisas and Dasas or the ‘twenties’ 
and the ‘tens’, and one of the impor¬ 
tant differences between the customs 
they observe is that while the Dasas 
allow widow marriage, the Bisas 
prohibit it. According to Crooke, if 
a Bisa allows this objectionable prac- 
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tice, he falls at once into the Dasa 
grade. The Dasa and Bisa form two 
endogamous groups, and within these 
groups they follow the usual rules of 
Brahmanical exogamy, ( Crookes’s 
Tribes and Castes Vol. IV, 354). The 

Bisas consider themselves to be purer 
and higher in grade. The Dasas are 
considered to be men of lower grade 
and possibly of mixed blood. Accord¬ 
ing to the evidence, the Bisa Tagas 
do not smoke or interdine with the 
Dasa Tagas. The defendant Tara 
Chand states that there can be no 
marriage relations between them and 
this is probably true, though none of 
the witnesses produced by the defen¬ 
dants or those produced by the plain¬ 
tiff were asked any question about it. 
There is nothing, however, to show 
that such a marriage would be illegal. 
If a man who belongs to the Bisa 
grade marries a woman belonging to 
the Dasa class the marriage may be 
considered reprehensible but would 
not be illegal. The only effect of such 
a marriage would be that the former 
and his children would no longer be 
treated as members of the Bisa com¬ 
munity, or, in olber words, they 
would be degraded and reduced to 
the position of Dasas among whom 
they would have in future to inter¬ 
marry. 

The evidence adduced shows that 
Multan Singh was married to the 
daughter of Kanhaiya, resident of 
Qutubpur. The plaintiff states that 
he was married to the snter of Chha- 
jju of Qutubpur and that Chhajju 
wa- a Bisa Taga, but no person 
belonging to the family of Chhajju 
or residing at Qutubpur has been pro¬ 
duced. On the other hand two wit¬ 
nesses who belong to Qutubpur have 
given evidence on behalf of the defen¬ 
dants and sworn that Multan Singh 
was married with the daughter of 
Kanhaiya, who belonged to the Dasa 
community. The evidence of Baldeo 
Singh goes to show that the plain¬ 
tiff himself is married to the daught¬ 
er of Ram hrasad who similarly 
belongs to the Dasa community. The 
Court below assumes that a marriage 
between a Dasa and a Bisa w ould be 
illegal, because the two could no t 
smoke or dine together or inter-marry, 
but there is nothing to 'show that 
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there is ary custom making such a 
marriage illegal or involve the for¬ 
feiture of all rights of inheritance. 

A man may marry a women of a 
lower class or grade within his caste 
and may in a case like the present, 
|by such a marriage fall into the class 
ior grade to which his wife belongs, 
but in the absence of any clear and 
definite evidence to show that such a 
marriage would not bereogoised as 
valid by the custom of the commu¬ 
nity to which either the husband or 
the wife belongs neither he nor his 
issue can lose their right of inheri¬ 
tance in the family property. No 
such evidence has been adduced in 
this case. Both the Dasas and the 
Bisas really are members of the same 
caste and community. The former 
simply belong to a lower grade and are 
looked down upon by the latter and a 
marriage between persons belonging 
to these two different social orders 
cannot -be regarded as illegal. The 
claim of the plaintiff ought therefore 
to suoceed. The appeal is according¬ 
ly allowed and the claim decreed with 
mesne profits from Kharif 1328 Fasli 
till the recovery of possession which 
will be determined by the Court below 
under O. :0 rule 12 of the Code of 
Civil Procedure. The plaintiff will 
get his costs here and hitherto from 
the defendants-respondents who will 
bear their own costs throughout. The 
costs in this Court will include!ees on 
the higher scale. 

The counsel for the appellant will 
make good the deficiency of Rs. 
36-6-6 due on account of translation 
and printing before the decree is pre¬ 
pared. 

Appeal allowed. 
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Daniels, J. 

B. Bhagwan Das —Defendant—Ap¬ 
pellant 

v. 

Allan Khan — Plaintiff— Respon¬ 
dent. 

S. A, No* 1451 of 1922* Decided on 
27th.February 1924, against the decree 
of the District Judge of Buduan, D/- 

19th April 1922. 


(a) Hindu, Law — Alienation by coparceners- 
Legal necessity may be presumed )r >m concur¬ 
rence of adult members and presence at ths 
transaction . 

The concurrence of all the adult members 
ofafdmily iaa traruactioa is sufficient to 
r iiss a preempt on of legal necessity where 
the ot\er members a~e livi g away and the 
pro erty is managed by such adult numbers 

8 Bom. 602 F.li, IP. 29, C. 1J 

(b) Evidence Act , S % 101—Onus, 

Onus is liable to shift on proof of particular 
circumstances. * [P.29,0. l.J 

M L. Agarwala and S . B . Johari — 
for Appellant. 

S . A. Haider—ior Respondent. 

Judgment.-This appeal arises out 
of a suit for sale on mortgage. The 
mortgage was executed in 1909 by 
Dalpat Rai and his younger son Shadi 
Lai. The suit was contested by Dal¬ 
pat Rai’s elder son, the appellant 
Bhagwan Das, on the ground that it 
was executed without legal necessity. 
It has now been found that the pro¬ 
perty was joint family property. The 
plaintiff produced evidence which the 
learned Munsif accepted as proving 
the existence of legal necessity. The 
learned District Judge was unable 
to rely cn this evidence because in his 
opinion it proved nothing more than 
a representation by the mortgagors 
of the existence of the necessity. 
This does not appear to be strictly 
accurate. The evidence of one of the 
witnesses as quoted by the learned 
Munsif shows the existence of actual 
necessity at the time. This witness 
who was an Honorary Magistrate 
gave evidence that the mortgagors at 
the time of execution of the deed were 
in straitened circumstances and in 
need of money for their subsistence 
and in order to carry on their cultiva¬ 
tion. 

The learned District Judge goes on 
to hold, accepting the finding of the 
learned Munsif on this point, that the 
appellant was working away from 
home and that his father and brother 
were left at home and were in charge 
of the family affairs and property. It 
appears that the appellant was em¬ 
ployed on the Railway and had been 
away at Allahabad for a long period 
leaving the family property in charge 
of his father and younger brother. 
The learned Judge considered that 
this state of affairs was sufficient to 
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shift the burden of proof cn to the 
appellant. In my opinion, this view 
is not inconsistent with the law on 
the subject. It has been held by the 
Privy Council that no invariable rule 
can be laid down but that the onus is 
liable to shift on proof of particular 
circumstances. Looking at the mat¬ 
ter from a common sense point of 
view, it is highly unbke : y that the 
father and the younger brother who 
were in charge of the property would 
combine, in the absence of the plain¬ 
tiff, to alienate it without any neces¬ 
sity in order to defraud him. The 
concurrence of all the adult members 
of a fanily in a transaction has been 
more than once held sufficient, o. r/., 
Balwant 6 antarom v. Babnji (1), to 
raise a presumption of legal necesHty 
and in the part cular circumstances 
of this ca?e the#Ccurt below was, in 
my opinion, justified in holding that 
the concurrence in the transaction of 
Shad Lai who was of age and was 
the only son present &t home at the 
time of the transaction has the same 
effect. 

I accordingly dismiss the appeal 
with costs including in this Court 
fees on the higher scale. 

Appeal dismissed. 

(1) ,1881] 8 Bo n. 602. 
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Kanhaiya Lal, J. 

Syed Zahur Hasan and others —De¬ 
fendants—Appellants. 

v 

Mt. Shaker Banco and others —Plain¬ 
tiffs— Respondents. 

S. A. No. 509 of 19:2, Decided on 
30th July l92o, against the decree of 

the Judge of Small Cause Court Al¬ 
lahabad. 

(а) Evidence Act , S. 116 — Subsequent licence* 
cun tine u prior licensee for injui ction . 

A s i seq .ert licem e.* cun sue a \ rior licen¬ 
see who had aban oned his rich's in the land 
of which the liceL8or h. d then granted a sub¬ 
sequent license tj the p a.ntiff. 38 A. 178 List. 

r IP 30 Cl, *] 

(б) Landlord ani Tenant—Abadi—Rights f 
proprut or in village site become (qual to those 
of any other person when his proprietary rights 
are sold in auction . 

On the sale of the proprietary rights of a 
proprietor in auct on the entire land apper¬ 
taining to the pro jperty sold passes to tho auc¬ 
tion purohaser and by operation of law the 


pionrietor becomes a ryot and his r’ghts in 
r spect of the s.te ooupitd by h s duelling 
house are reduce > to the jod ion of ihe other 
persons residing in the village. [P 30 C 2] 

Iqbal Ahmad and K. N. Katju — 
for Appellants. 

Abu Ali , P N. Baneiji and Majid 
Ali— for Respondents. 

Judgment.— The dispute in this ap¬ 
peal relates to a plot of land situated 
in Jhansi which was at one time oc¬ 
cupied oy a house belonging to Mu¬ 
ll onruad Zahur. Muhammad Zahur 
was a ryot. The zem'ndari rights of 
his father in the village were, it is 
said, sold some time before 1882. 
Muhammad Zahur worked as a 
karimia of his father-in-law, who had 
a zemindari share in Busgit, his wife 
ard children lived in busgit, while 
ho kept up his connection with 
Jhansi. He died in 1887. The house 
in question fell into ruins sometime 
afterwards and the question lor con¬ 
sideration in this case’is whether the 
defendants, who are the heirs of Mu¬ 
hammad Zahur, had abandoned the 
house after the death of Muhammad 
Zahur and allowed t to fall into ruins 
so as to entitle the zemindar , name¬ 
ly, the defendant No. 9, to rusume the 
land on which the said house stood 
and grant the right of occupancy 
thareof to the present plaintiff-res¬ 
pondent. Ihe plain till respondent 
owns a house adjacent to the land in 
dispute ; ar d her allegation is that 
license to build a house on the land so 
abandoned was granted to her by the 
defendant No. 9 in September 1919. 
she co nplains that when she wanted 
to build a house on trip saiH land the 

defendants-appeilants interfered and 
prevented her from making construc¬ 
tions over the same. lfc is also said 
that the said defendant*’ then hurried¬ 
ly collected some materials and built 
certain wails and a room in order to 
keep the plaintiff out of the enjov- 
ment of that site. 

The defendants deny having aban¬ 
doned the site. The Court of first 
instance found in their favour but the 
lower Appellate Court held other¬ 
wise. The question at issue is really 
one of fact depending very largely on 
the evidence of intention afforded by 

the cotHhiei of the plaintiffs since 
Ioo7. 
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The lower Appellate Court has re¬ 
ferred in details to the various facts 
established by the documentary evi¬ 
dence produced, tending to show that 
the defendants had abandoned their 
residence in che house in dispute and 
settled elsewhere, that from 1889 
onwards they described themselves 
as residents of Busgit, and that though 
three members of their family had 
been buried at Jhansi, one having 
come their to live with his wife and 
the other two temporarily on account 
of plapue, none of them is shown to 
have occupied the house in dispute 
which was lyingin ruins from long be¬ 
fore. The lower Appellate Court has 
also pointed out that if any of the 
members of the family did come to 
Jhansi for temporary purposes, they 
came and stopped in other houses with 
other people and showed no intention 
of either retaining the site of the 
house in dispute under their control 
to rebuild and maintain tha house after 
it had been allowed to fall into ruins. 

The learned Counsel for the defen' 
dants-appellants contends that the 
plaintiff as a licensee had no right to 
sue ; that the inferences drawn by 
the lowet Appellate Court from 
the facts found to have been esta¬ 
blished were not justified, and that in 
any case the defendants should be 
deeme : to have continued to be the 
owners of the site in question and to 
have a -right to build thereon. The 
right of the plaintiff to stop the de¬ 
fendants-appellants from interfering 
with her constructions was denied by 
the defendants-appellants on the 
ground that the latter had not aban¬ 
doned the site ; but her right as a 
licensee to file a suit was never ques¬ 
tioned in any of the Courts below or 
in the Memorandum of Appeal filed 
in this Court. In fact, if the finding 
of the lower Appellate Court that the 
defendants-appellants had abandoned 
the site and allowed the house to fall 
into ruins so as to entitle the zemin¬ 
dar to resume the same is correct, the 
right of the zemindar to grant a 
license to the plaintiff to occupy the 

I site and build a house thereon cannot 
be questioned. The decision in Bus - 
deo Rai v. Dwarka Ram (1) has no ap- 

(I) [1916] 38 All. 178 = 321.0. 346 = 14 A.L,J, 
137. 


plication because that was a suit bet-/ 
ween a licensor and a licensee, and/ 
the question was what was the pro¬ 
per remedy in a case where the licen¬ 
see has been ousted by the wrongful 
revocation of the license. The find¬ 
ing arrived at by the lower Appellate 
Court on the question of abandonment 
is based not so much on inferences as 
on the conduct of the defendants 
since 1889 onwards and the intention 
to be gathered therefrom. In Ha - 
zari Lai v. Nimar (2) it was held 
in somewhat similar circumstances 
in respect of land occupied 

by a grove, the trees whereof 
had been cut, that the land having 
been abandoned by the original grove 
holders and having remained waste 
for over 12 years and reverted to the 
zemindars , and the successors of the 
original holders could not presume 
possession and plant a new grove 
thereon without the permission of the 
zemindars. As regards the site, there 
can be no question that on the sale of 
the proprietary rights, if any, posses¬ 
sed by the father of Muhammad Za- 
hur, ;he entire land appertaining to 
the property sold passed to the auc¬ 
tion-purchaser ; and by operation of 
law the judgment-debtor became a 
ryot and the rights of the judgment- 
debtor in respect of the site occupied 
by his dwelling house were reduced 
to the position of the other persons 
residing in the village. 

The appeal, therefore, fails and is 
dismissed with costs. 

Appeal dismissed # 

(*) 1923 All. 295 —45 All. 386=21 A.L, Jh 277^* 

4 L. R. A. Rev. 147. 
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Sulaiman and Mukerji, JJ. 

Ghuriya and others — Plaintiffs — 
Appellants. 

v. 

Baneswar and others —Defendants— 
Respondents. 

L. P. A. No. 139 of 1923, Decided on 
28th July 1924, from & judgment of 
Kanhaiya Lai J. reversing a decree 
of District Judge of Cawnpore. 
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Agra Tenancy Act, S. 177—Plea by tenant 
that he holds the land as khudkasht raises ques¬ 
tion of proprietary title . 

Plaintiff brought a suit for ejectment against 
the defendants on the allegation that the 
defendants were his sub-tenants. One of the 
defendants pleaded that he was not a sub- 
tenaat at all bat that he held possession of 
the land as R is khudkasht being himself a 
proprietor. (P. 31, C. 1, 2.) 

field: the plea raised a question of pro¬ 
prietary title. 

Saila Nath Mukerji —for Appellants. 
The respondents were not represented. 

Sulaiman, J. —This is a plaintiffs’ 
appeal arising out of a suit brought 
for ejectment; against the defendants 
on the allegation that the defendants 
were his sub-tenants. 

Baneshwar, one of the defendants, 
pleaded that he was not a sub-tenant 
at all and chat there was no relation 
ot landlord and tenant between th9 
plaintiffs and him. He asserted that 
he held possession of this land as his 
khudkasht, being himself a proprietor. 
The first Court framed two issues:— 

(1) Does the relation of landlord 
and tenant exist between the parties ? 

(2) Is the defendant No. 3 himself 
a zamindar and the plots in dispute 
his khudkasht ? 

It came to the conclusion that the 
defendant No. 3 was not a sub-tenant 
but was in possession as proprietor, 
and that the claim having been brou¬ 
ght more than six months after dis¬ 
possession, was barred by time. 

The plaintiffs preferred an appeal 
to the District Judge who held that 
the possession of the zamindar was in 
collusion with the ostensible lessee, 
his kariida, who was not the real 
lessee of the plot. He held that the 
zamindar himself was the real lessee 
and that his karinda was a mere bena- 
midar. On this finding he naturally 
decreed the suit. 

On an appeal by the defendant to 
this Court, a learned Judge of this 
Court has allow* d the appeal and 
directed that the memorandum of 
appeal be returned to the plaintiff 
for presentation to the proper Court 
inasmuch as in his opinion no appeal 
lay to the District Judge. The view 
taken by the learned Judge was that 
in & case of this kind no question of 
proprietary title was raised. 
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This view is in direct conflict w th 
the pronouncement of the Full Bench 
in the case of Bindesri Pond*> v> 
Cfokul (1), which apparently was not 
cited before the learned Judge. The 
case is on all fours with the case 
decided by the Full Bench and can¬ 
not be distinguished. 

We accordingly allow this appeal 
and setting aside the order of the 
learned Judge of this Court restore 
the decree of the lower appellate 
Court with costs. 

Appeal allowed . 

(1) [1914] 36 All. 183-22 I. C. 964^12 APL 
J. 251. 
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Kanhaiya Lal, J. 

Pandit Shtjam La/—Defendant- 

Appellant. 

v. 

Badri and another — Plaintiffs— 
Respondents. 

S. A. No. 367 of 1922, Decided on 
22nd June 1923. against the decree of 
the Subordinate Judge,Shahjahanpur 
D/-22nd August 1921. 

Contract Act, S.16—2 p. c. per mensem com¬ 
pound interest was held unconsci )nable—Usu¬ 
rious Loans Act., S. 3 

Where the mortgagors were illiterate per¬ 
sons and ignorant of the technicalities of law 
and legal expressions. 

Held: that a stipulation to pay the interest 
at the rate of 2 per cent per mensem compound 
interest with monthly rests was unusual, hard 
and unconscionable. [p 33^0 i j 

Harnandu n Prasad —for Appellant. 

N- P . Asthana for Respondents 

Judgment. This appeal arises out 
of a suit for the redemption of a 
mortgage effected by the plaintiffs, 
Badri and Kidar, in favour of the 
defendant on the 23rd of December 
1915. The mortgage was effected for 
a sum of Rs. 115, which was re-pay- 
able with interest at 2 per cent, per 
mensem compoundable with monthly 
rests. The plaintiffs pleaded that 
they never agreed to pay interest 
at 2 per cent, per mensem with 
monthly rests,and that the above term 
was entered in the bond without their 
knowledge. They further pleaded 
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that the inte f, est claimed was, in any 
case, hard and unconscionable. The 
Trial Court found that there was no 
proof of undue influence exercised by 
the creditor and that the terms en¬ 
tered in the bonds were binding on 
the plaintiffs. It decreed the entire 
claim of the plaintiffs accordingly. 
The lower Appellate Court, however, 
refused to allow interest at the sti¬ 
pulated rate with monthly rests. It 
observed that the plaintiffs wera illi¬ 
terate persons and ignorant of the 
technicalities of law or legal expres¬ 
sions, and that they could not be ex¬ 
pected to have fully realised the 
stipulation entered in the mortgage 
in regard to the payment of com¬ 
pound interest with monthly rests. 

I The stipulation was undoubtedly 
unusual, bard and unconscionable; 
and probably had its effect been fully 
realised by the plaintiffs at the time 
the mortgage-deed was written they 
would not have agreed to the transac¬ 
tion.' It cannot be said that the 
debtor entered into it with open eyes 
for the lower Appellate Court finds, 
that he was, by reason of his illi¬ 
teracy anc ignorance of legal techni¬ 
calities, unaole to realise the effect 
of the same. A Court of Equity may, 
therefere, relieve him and grant such 
relief as the circumstances of the 
case may require. The decision in 
Ghan sham Singh v. Bhola >inyh, (1) 
does not apply, because the question 
here is whether the executants under¬ 
stood and realised the effect of the 
terms entered in the mortgage-deed, 
the- finding on which is against the 
plaintiffs. The appeal, therefore 
fails and is dismissed with costs. 

Appeal dismissed. 

TirmTAll 490 = 45 All. 50S = 21 A. L. J. 
465 = 4 L.R. A. Civ. 265 (F. B.) 
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Neave, J. 

Santu and others— Defendants—Ap¬ 
pellants. 

v. 

Abhainandan Prasad and others— 

Plaintiffs— Respondents. 

S. A. No. 995 of 1922, Decided on 
24th June 1924 against the Decree of 
the 2nd Addl. D. J. Gorakhpur, Dt. 
21st February 1922. 


★ (a) Civil P. C ., 0. 32 P. 7 — Com promise — 
A pater ial unde slqmng on behalf ( f himself and 
his nephews maj ,r and minor , and on behalf of 
one of the mi]>r nephews as guardian of his 
miner brothers — Court's sanction is neces¬ 
sary. 

Whe^e compronrse was s : gned by the 
paternal uncle on behalf of a'l his nephews 
a -d it wa« s ated tliat he a s > signed on behalf 
of oie of the nephews acting as guardian of 
bii mkor brothers. 

Held that he recognised tha^ the minors 
were being rppr. sea'.ea f r tie purposes of 
the litigation, b. th'ir rider brotl er and that 
he did Dot pro esi to be rrpre enti >g them 
as manager a id head of the f ra ly. And that 
in hesi circum tine’s the leave >f t ie Court 
should Lave been obtained ai.d recorded. 

IP. 33 C 1] 

(b) Decree-Direction that rent provided 
in ci^mpromi^c be enter d in reveme papers 
is not incorporation of compromise into 
decree. 

The mere fact that the the decree directed 
that entries shoul l b * male, io the revenue 
pap. m, of the rent provided in the com; romise 
cannot be rogardea as ejuivulent to the 
enibo limenc of the terms of tae c mpnmise 
in the decree. |P. 33 C 2\ 

xV. Upalhia —for Appellants. 

Sankar Saran— for Respondents. 

Judgment.— This appeal arises on 
a suit brought for arreirs of rent 
for the years 1326 and 1327 Fasli 
against Lochan his four, nephews 
Jamna, Jaisri, Santu and Chatar- 
dhari. The two last named are 
minors The plaintiff claimed rent 
at the rate of Rs. 275 8 a year basing 
his claim on a compromise entered 
into between the parries in a previous 
suit brought by him for the eject¬ 
ment of the defendants in the Re¬ 
venue Court in 1^19. Until that year 
the r nt of the holding had been 
Rs. 95. But in this compromise it 
was agreed that, if the ejajtment pro¬ 
ceedings were given up, the defen¬ 
dants would in future pay at the rate 
of Rs. 275-8. 

The principal argument adduced 
in this Court on behalf of the appel¬ 
lants is that the compromise was 
invalid, inasmuch as two of the pre¬ 
sent appellants were at the time 
minors and the provisions of Order 
32 rule 7, C. P. C. were not observed 
by the Court before the decree was 
passed. It is contended that, though 
it appears that Jaisri acted as guardian 
ad litem in the first suit for his 
younger brothers Santu and Chatar- 
dhari, he did not obtain the leave of 
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the Court to enter into fchecoraproraise 
on their bah*!?, aid the Coart’s le we 
* was not expressly recorded in the 
proceedings. It is further contended 
that the compromise was not for the 
benefit of the minors. A further 
point takenis that the compromise is in 
admissible in evidence, inasmuch 
as it is unregistered and was not 
incorporated in the- decree of the 
Revenue Court. 

• It is not clear whether J&isri was 
ever actually appointed guardian ai 
litem of his younger brothers by the 
Court, but the compromise has been 
signed by Lochan on behalf of all 
his nephews and it. is specifically 
stated that he also signs on behalf 
* of Jaisri, who was acting as guardian 
of Santu and C^atirdhari. The lower 
appellate Court has taken the view 
that, as Lochan and his nephews 
formed a joint Hinou family of which 
Lochan was the manager and head, 
he sufficiently represented all his 
nephe ws including the minors. The 
learned pleader for the appellants 
refers to Ganesha Row v. T'ul.jar am 
Row (1) in which their Lordships of 
the Privy Council held that in a 
case where the father and manager 
of a joint Hindu family was ap¬ 
pointed by the Court guardian ad 
litem of one of his minor sons, he 
could not without leave of the Court 
do any act in his capacity of father 
or managing member of the joint 
family which he was debarred from 
doing as guardian a / litem , and that, 
therefore, a compromise made with¬ 
in out the leave of the Court by the 
father was not binding on his minor 
son. In that case, however, their 
Lordships declined to express any 
opinion on the extent to woich the 
*'Cts of a father or managing mem¬ 
ber might affect a minor wno was 
a party to the suit represented by 
another person as next friend or 
guardian ad litem . T ie ruling, there¬ 
fore, does not directly cover the facts 
of the present cise. In B'idri Prasad 
v. Gopal Bihnri Lai (2) it was held that, 

U) 11913136 Mac. 2*5-I. A 132-1? 0. *. 
N 765-11 A. L J. 589-18 0. L. J l- 
t 15 Bom. L. R. 626 = 14 M. J .T.1—19 

L C. 515-1913 M. W. N. 575-25 M. L. 
J. 150 OP. C.j 

' (2) 11919] il All. 553—17 A.L. J. 789—50 I, 0. 
752. 


where a compromise in a suit is 
entered into on behalf of minors 
appearing by a n ?xt friend, it is neces¬ 
sary to the validity of such com¬ 
promise that there should be on the 
record a specific order giving leave 
to the next friend to enter it to the 
compromise on behalf of the minrrs. 
Here again it was the n<-xt friend 
appointed by the Court who executed 
the compromise. In the present case 
it wouli seem from the way in 
which the coraprom.se was signed J 
by Lochan that he recogniz d that 
the minors were being represented 
for the purposes of the litigition by 
their elder brother, and that he did 
not profess to be representing them 
as manager and head of the family. 

In these circumstances the leave of 
the Court should cert tinly have 
been obtained and records i. 

8. 47 of the Tenancy Act requires 
that any document recording an 
enhancement of rent shall be regis¬ 
tered. It is argued on oehalf of the 
respondents that this necessity ig 
dispensed with as the terns of the 
compromise were incorpirated in 
the decree of the Revenue Court. 
This, however, does not appear to 
have been the case. All that the 
Court did was to dismiss the suit. In 
Dot Prasad Singh w Gopal Ram (3) 
the facts were similar, and it was 
there hole that the necessity for 
registration had not been dispensed 
with. The mere fact that the decree 
directed that entries should be made 
in the revenue pipers, of the rent oro- 
videa in the compromise, cannot be 
regarded as equivalent to the embodi¬ 
ment of the terms of the compromise 
decree. 

The lower Appellate Court has held 
that the compromise w ts for the 
benefit of the minors as they e.-caped 
ejectment. On the other hand, they 
we- e penalized by an enhancement 
of rent to the extent of nearly li-CO 
per cent for in excess of what could 
have been obtained by a regular 
procedure under the law. 

The appeal will succeed.tothis extent 
that the decree granted by the Courts 
below is altered to one for rent at 
the rate of Rs 95 for the two years in 

(3) [1916] 14 A. L. J., 57-34 I. CMi. 
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suit with proportionate costs. In¬ 
terest pending and future on this 
amount is allowed at the rate already 
decreed. The appellant’s costs will 
include fees in this Court on the 
higher scale. 

Appeal allowed partially . 

1925 ALLAHABAD 34 

Daniels and Neave, JJ. 

Ram Ganesh Rai— Defendant—Ap¬ 
pellant. 

T. 

B. Rup Narain Rai and others — 
Plaintiffs—Respondents. 

S. A. No. 1226 of 1922, Decided on 
22nd May 1924 from a decree of the 
District Judge, Ghazipur. 

(a) Evidence Act , S. 93—Necessity to add or 
subtract uords to give a clear meaning causes 
patent ambiguity—Other evidence is not admis * 
siblc. 

Where a mortgage deed was admittedly un¬ 
grammatical and could not be read literally so 
as to give a y clear meaning and in order to 
arrive at the c ms ruct o 1 both the p >rties had 
to supply or re-i ove some words from the 
document as it at od. 

Held : there was a patent ambigu ty in the 
deid and under 8. 93 of the Evidence Act no 
evidence was admissible to supply the defect. 

IP. 35, C. 1J 

(b) T. P. Act , S. 60—Period of 82 years nith 
condition that redemption be alio i e t only on 
one particular day at,d the money for rtdemp. 
tion not to be borrowed constitute cl> g- 

Where not only was the mortgage one for 
a period of 82 years tut even at the end of 
that time only one day was allowed for re¬ 
demption and unless the money v-as paid on 
that part cuiar day themortg.ge was to be* 
some a sa e a^d ihe mor gagor was to lose 
his title altogether and tb re WdS a further 
covenant that the mor gagor was to pay the 
money from bis o* n pocket and that he was 
not at liberty to redeem the mortgage with 
borrowed money. 

Hsld : the case is very similar to Sarbadnan 
Singh v. Bijai Singh 36 A. 551 in which simi¬ 
lar conditions » ere held a a a cleg on the equity 
of redemption and hence not etfoiceable. 

IP. 35, C. 2] 

(c) Adverse possession—Mutation of mort¬ 
gagee's name as proprietor aces not constitute # 

A mere mutation entry of the rr.o tgagee as 
propp etorcai.nct tonveit his possession as 
mtngagte into adverse possess on. 

IP. 35. C. 2] 

• M. L. Agarwala and Krishna Narain 
Lag hate— for Appellant. 

Uma Shankar Bajpai for Respond¬ 
ent?. ~ - 


Daniels, J —This is an appeal in a 
suit for redemption of a mortgage* 
The suit has been decreed by both the 
Courts below. The defendant appeals 
on ,he following grounds :— 

1. That the Court below should 
have come to a finding on the title of 
the plaintiffs, 

2. That the suit is premature and. 
that the mortgage was not redeem-* 
able until the full moon of Jeth in 
Sambat year 2039 corresponding to 
1982 A. D. 

3. That the suit is barred by S. 238(k> 
of the Land Revenue Act. 

4. That the suit is barred by ad¬ 
verse possession. 

5. Because the mortgage money 
should include revenue with interest 
thereon p^id by the appellant. 

No argument was addressed to us 
on the last point and we have there-' 
fore to consider the first four grounds 
only. 

Plea 1—The learned Judge refused 
to go into the question of plaintiffs* 
titie because he said it had not been 
seriously contested in the trial Court 
or raised in the grounds of appeal to 
him. The plaintiffs set out their title 
in para 3 of their plaint. The defend¬ 
ant entered a formal denial of this 
paragraph and in his further pleas 
set out in considerable detail an 
alleged oral sale by the original owner 
Parmeshwar Dpadhia in his favour. 
There was nothing further in his 
written statement to indicate that the 
plaintiffs’ title was challenged on any 
other ground. The learned Munsif 
framed an issue, “ Are the plaintiffs 
entitled to redeem? If so on payment 
of what amount ?” In the earlier part 
of his judgment he gave reasons for 
rejecting the alleged oral sale. In 
dealing with this issue lie merely set 
out the facts constituting the plain¬ 
tiffs’ title without any indication of 
any arguments which had been put 
forward challenging it, and then went 
on to discuss the amount on which 
redemption should be granted. In 
the gr. urds of appeal to the Court 
below the first ground, and the only 
one relied on as containing this objec¬ 
tion, runs as follows : — 

“ It is fully proved from the entire 
evidence on the record that Parmesh¬ 
war Upadhia sold his interest m the 
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mortgaged prop3rty in favour of the 
appellant and got the mutation of 
names effected accordingly and that 
the appellant is since then in the pro¬ 
prietary possession of the property. 
The plaintiffs are by no means en¬ 
titled to sue for redemption.” 

Reading this ground as a whole 
it is clear that while it challenges the 
plaintiffs’ title ic does so on the 
ground that the title is done away 
with by the alleged previous sale to 
the defendant and on no other ground. 
•We are of opinion, therefore ,that the 
learned Judge was right in the con¬ 
clusion at which he arrived on this 
isgue, We may note that before us 
the appallant does not rely on the 
alleged oral sale. 

Plea 2 —The learned Judge finis 
that the deed is ambiguous on the face 
of it. It is admittedly ungrammatical 
and cannot be read literally so as to 
give any clear meaning. In order to 
. arrive at the construction they d 3sire 
to place 0:1 it the appellant and the 
respondents alike have to supply or 
remove some words from the d^cu- 
ment as it stands. The appellant 
suggests that the words “Jeth Sudi 
Puranmasi Sambat 2039 ’’ have been 
written onc9 where they should have 
been written twice and by repeating 
these words it is possible to read the 
docu nents as meaning : 

“The mortgagee shall remain in 
possession ani take the produce of 
both shares and spend it year by year 
in lieu of his interest from to-day up 
to the full moon of Jeth Sambat 2039. 
On lhat date if I, the executant, or my 
heirs pay the money fro n my own 
pocket [ shall get back the land and 
the document.” 

On the other hand by simply o nit- 
ting the particle “/to* it is capable of 
being read as meaning: 

“ The aforesaid mortgagee shall 
take possessic n and expend the pro¬ 
duce year by year in lieu of his 
interest. If from to-day up to the 
full moon of Sambat 2039, I the exe¬ 
cutant, or my heirs pay th 3 money, 
eto , I shall get back the land and the 

document:’* 

There is therefore a patent ambi¬ 
guity in the deed and under S. 93 of 
the Evidence Act no evidence is ad¬ 
missible to supply the defect. The 


learned Judge was right in holding 
that under these circumstances the 
mortgage money must be taken to be 
repayable at any time. We may add 
that even if we were prepared to 
place on the deel the construction for 
which the appellant contends we 
should hold that the conditions of the 
deed amounted to a clog on the equity 
of redemption and were unenforce¬ 
able. Not only is the mortgage, on 
this view, for a period of 82 years but 
even at the end of that time only one 
day was allowed for redemption and 
unless the money was paid on that 
particular day the mortgage was to 
become a sale and the mortgagor was 
to lose his title altogether. There is 
a further covenant that the mortga¬ 
gor is to pay the money from his own 
pocket and that he is not at liberty 
to redeem the mortgage with borrowed 
money. The case is very similar to 
Sarbaiwan Singh v. Bijai Singh (L), 
in which similar conditions were 
treated as a clog on the equity of re¬ 
demption and as not being enforce¬ 
able. 

Plea 3.—The plea based on S. 233(k) 
of the Land Revenue Act is fully 
dealt with by the learned Munsif 
whose views are a lopted by the learn- 
e 1 Judge and are sufficient to dispose 
of this plea. The plea is based on 
the fact that in the partition record 
the mortgagee is shown as proprietor 
of a share equal to the share in dis¬ 
pute. As the learned Muns.f has 
shown this share was interpolated in 
the khewat in addition to the original 
shares, which made up the total area. 
The mortgagor retained his original 
sh ire unimpaired and his name conti¬ 
nued to be recorded in respect of it. 
3- 233 (k) cannot possibly apply to 
circumstances like these. 

Plea 4. The plea of adverse posses¬ 
sion loses all force in face of the 
appellant’s admission that he cannot 
rely on the oral sale in hi 3 favour. 
He has nothing in support of it except 
the mutuation entry. A mere muta¬ 
tion entry of the mortgagee as pro¬ 
prietor clearly cannot convert his 
possession as mortgagee into adverse 
possession. 

(1) [1914) 38 Ad. 551-34I.O. 705 = iTal7‘ 

non ^. u, j 
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For these reasons the appeal fails 
and we dismiss it with costs including 
in‘this Court fees cn the higher scale. 

Appeal dismissed . 
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Stuart ard Mukerji, JJ. 

Oaneshi Lal —Plaintiff—Appellant. 

v. 

Nobin Chandra Bose and others — 
Defendants—Respondents. 

8 A No. 677 of 192'^, Decided on 
5th December 1923, against the de- 
croj of the Additional District Judge 
of Cawnpore, D/- 6th March .922. 

}tah< tncdan Law—Guardianship—De facto 
guardian cannot alienate minor a property 
even Jir lacetii'y •r benefit to minor. 

• A deficto guardian f a Muhammedan 
xniror suture aid simple out g<d< r or/azu/» 
•nd he canrot bin J the property of the 
minor by a? y act of bis whether there be 
any mce>s ; »y or teneiit to the miner 45 0. 
878 (P. C.) Foil. [P.36,C 2) 

K. N. Katju— for Appellant. 

8. C. Das— for Respondents. 

Judgment. —The property claimed 
by the plaintiff-appellant i* 5/6ths of 
a certain property once owned by 
one Mt. Chanda. She mortgaged the 
whole of it in 1914 and died a year 
iter.She left her surviving two heirs, 
h*r mother Mt. Nasiban and her son 
Siddiq. The son was a minor. The 
mother sold the entire property in 
1915 to the respondent No 1 in this 
appeal for a sum of Rs. 500. She 
received in cash a sum of Rs. 

100 and left with the transferee 

the sum of Rs. 400 for the 

purpose of payment of the mortgage 
which had b< en executed by Mt. 
Chanca in 1914. biddiq attained 
majority sometime in 1919 and in 1921 
sold the property to the appellant. 
The appellant brought the suit ojt of 
which this appeal has arisen for re¬ 
covery of 5/6ths of the property be¬ 
ing the share of Siddiq in it. 

The Court of first instance held 
that the appellant was entitled to re¬ 
cover the 5/6ths of the property but 
subject to payment of 5/6tbs of the 
sum of Rs. 4 00 that went to pay off 
the mortgage created by Mt . Chanda. 


The learned Additional District 
Judge reversed the decree and dismis¬ 
sed the suit in toto . He held that the 
suit was barred by time. He also 
recorded a finding to the effect that, 
in any case, the appellant could not 
succeed without paying 5/6fchs of & 

sum Rs. 900, and not of a sum of Rs. 
400 only. 

Two points have been urged before 
us in this app al. First, it has been 
contended that the act of the mother 
Nasiban cculd not bind the son Siddiq 
at all. It is urged that it is im¬ 
material whether there was any ne¬ 
cessity for the sale or not. The se¬ 
cond point that has been urged is that 
the suit was not time-barred. Tak¬ 
ing the second point first it appears 
that the sale having been made in 
1915 the suit was amply within time 
for ejectment of the purchaser. 

To take up the first The point 
raispd is really concluded by the 
judgment of the Privy Council In Imami 
banai v. Mutsaddi (1). As we read 
the judgment, their Lordships have 
authoritatively laid it down that a 
guardian of a Muhammedan minor, 
who is not a guardian under the law 
is a pure and simple out-sider, or 
fazuli , as he has been described, and 
he cannot bind the property of the 
minor by any act of his whether 
there be any necessity or benefit to 
the minor. In view of this Privy 
Council case it is not necessary to 
go into any of the rulings of this 
Court in which it may have been 
helo that a de facto guard'an of a 
Muhammedan minor could bind his 
property by a transaction by which 
the minor has been benefited. 

A third question arises in this case. 

It appears that there was a decree 
against Mt. Chanda and several other 
persons for the sale of certa n pro¬ 
perties. It has been found as a fact 
by the Court below that the proper¬ 
ty now in question was one of the 
properties dealt with by the decree. 
We have not got any oopy of the 
decree on the record. It appears from 
the judgment that, besides the pro- 

(1) 11919J 45 C*I. 878=45 I.A. 73 = 9 L.W. 
518 = 35 M.LJ. 421=16 A.UJ. 800 = 24 
M.L T. 3:0 = 28 C.L.J. 402=23 C.W.N. 

50 = 5 Pat. L. W. 276=47 I.O. 513-20 
BX.R. 1022*1919 M.W.N. 91 (P. CJ 
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perty in question in this appeal, 
there were other properties involved. 
It is clear that the whole of the lia¬ 
bility for the decretal amount can¬ 
not be la»d on the property in ques¬ 
tion. At any rate, the respondent 
No. I was bound to contribute to the 
extent of his own liability. The 
Court bfiow, therefore, was not justi¬ 
fied in holding as a matter of law that 
the appellant was bound to pay 
5/6ths of the sum of Rs. 900. The 
Court of first instance allowed 5/6ths 
of Rs. 400 or a sum of Rs. 333-5-4. 
This decree the appellant accepts. 

The result is that we allow the ap¬ 
peal, set aside the decree of the lower 
Appellate Court, an 1 restore the 
decree of the Court of first instance 
with costs which will include fees on 
the higher scale. 

Stua t, J.—In view of the fact that 
the plaintiff agrees *o pay Rs. 333-5 -4 
to Babu Nobin Chandra Bose the 
question does not arue whether if 
he had insisted be would not have 
been anle to escape all liability. I 
note that we are allowing the amount 
without expressing an opinion as 
to whether he is liable to p iy under 

the law We are allowing it because 
he agrees to paj it. 

I concur in allowing the appeal 
with cost* including fees on the 
higher scale. 

Appeal allowed. 
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WaLSH AND PlGGOTT, JJ. 

Phool Singh —Plaintirt—Appellant. 

v. 

Mt. Oohind Koer and others —Defen¬ 
dants—Respondents. 

L. P. A.. No. 98 of 1922, Decided on 
let April 1944, from the judgment of 
Gokul Prosad, J. 

^ ♦ Specific Relief Act , 8. 42— Revenue 
Court's titCit>ijn d cbni-ig to eject dtfendaide 
unites ha*e tras adjudicated uno% by Civl 

Court u ht tfier right or wrong legalises declara¬ 
tory suit. 

Wh^re the Revenue Court had decided that 
the def ndii.tioouU not be ejected 'mleis the 
r&Uaity of the leaiewae adjudicated upon by 
a Civil Court. . 9 


Helix that whether thedoo'sion w*s correot 
or not, a declaratory iuit ta tao C vi> Court 
wai not barred uader S. 42. [\f 38 C 2J 


P. L. Bannerjea and Baleshwari 
Prosad —for Appellant. 

N. P. Asthana —for Respondents. 

Judgment—This is an unfortu¬ 
nate c tse on the facts found. The 
plaintiff was the minor son of one 
Gitam Singh. During his minority 
his father granted a perpetual lease 
of certain agricultural land on terms 
highly favourable to the lessee and 
unfavourable to himself. It seems to 
have been also found by two Courts 
that undue influence was used by two 
of the defendants in obtaining this 
lease from the plaintiff’s father. 
After the death of his father the 
plaintiff acting through his nex; 
friend endeavoured to obtain from the 
Revenue Court the ejectment of the 
defendants, admitting them to be his 
tanants, but claiming that they had 
no higher right than tho^e of tenants 
at will. When this lease was set up 
the attempt at ej ctmenfc in the 
Revenue Court fail?d. The plaintiff 
then brought the present suit asking 


for a declaration that the lease is not 
binding upon him either on the 
ground that it was obtained by undue 
influence exercised upon his father, or, 
even if that plea should fail, on the 
ground that it amounted under the 
circumstances to an alienation of 
joint ancestral family property in the 
hands of the plaintiff’s father, which 
the latter was not competent by law 
to make. Two Courts found in favour 
of the plaintiff on all points and 
granted him the declaration prayed 
for. 

There was a second appeal to this 
Court and in this appeal the first two 
points taken related to the question 
whether the land covered by the lease 
was joint ancestral property^and whe¬ 
ther there had been a clear finding on 
the question of undue influence. On 
the first point the learned Judge of 
this Court held that there was a find¬ 
ing of fact in favour of the plaintiff. 
At any rate, the learned Judge found 
definitely that the property in dispute 
was ancestral property belonging 
jointly to the plaintiff and to his 
father. On the second point the 
learned Judge of this Court held that 
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the finding of the lower Appellate 
Court to the effect that the terms of 
the lease were clearly prejudicial to 
the plaintiff s interests was sufficient 
in itself to make the contract of 
lease voidable at the plaintiff’s 
instance. 

There was, however, taken in this 
Court a further point which had been 
overruled in the two Courts below. 
This was based on the proviso to 
S. 42 of the Specific Relief Act; that 
is to say, it was contended that the 
plaintiff ought in this present suit to 
have claimed the ejectment of the 
defendants and actual possession over 
the disputed land. The two Courts 
below had discussed this point, but 
had come to the conclusion that there 
had certainly been an agricultural 
tenancy in favour of the defendants 
and the latter could only be ejected 
by a proceeding in the Revenue 
Courts, and that consequently the 
proviso to S. 42 of the Specific Relief 
Act had no application inasmuch as 
the plaintiff could not have sought 
relief by way of ejectment from the 
Civil Court in which this suit was 
instituted. On this ground alone the 
learned Judge of this Court reversed 
the decision of the lower Appellate 
Court and dismissed the plaintiff’s 
suit. 

The question is one which comes 
up from time to time in one form or 
anothir and is alvays likely to give 
some little trouble. The real difficulty 
to our minds is whether the Revenue 
Court, that is to say, the Court of the 
Assistant Collector was not really 
tompetent to have adjudicated upon 
the entire question raised by the 
pleadings before it, whether it could 
not have tried out the plain issue 
whether the defendants were mere 
tenants at will in respect of this land, 
or whether they were holding under a 
covenant of perpetual lease, valid and 
enforceable against the plaintiff. It 
seems, however, to have been con¬ 
ceded, in the course of the abortive 
proceedings attempted by the plaintiff 
in the Revenue Court, that the said 
Court would not eject the defendants 
unless and until the question of the 
validity of.this lease had been adjudi¬ 
cated upon by a competent tribunal, 
that is to say, by suit in the Civil 


Court. It seems to us, therefore, 
whether that decision was right or 
wrong, it must be treated as a deci¬ 
sion inter partes and which neither 
party is now entitled to challenge ini 
argument. If it be once assumecf 
that the Assistant Collector could not 
have ejected the defendants, then in 
our opinion this suit was clearly main¬ 
tainable in the form in which it was 
brought. The Civil Court could not 
have undertaken to eject the defen¬ 
dants from this agricultural holding. 
Any such decree by an Assistant 
Collector would have offended against 
the clear provisions of S. 167 of the 
Tenancy Act. The learned Judge of 
this Court seems to have assumed 
that on the facts set up by the plain¬ 
tiff himself the Civil Court could, if 
it found those facts proved, have 
treated the defendants as mere tres¬ 
passers. This however, is not a cor¬ 
rect statement of the plaintiff’s posi¬ 
tion. He admitted that there had 
been a letting of this land by his 
father to the defendants. His father 
was perfectly competent to let even 
joint ancestral land for a reasonable 
period and m reasonable terms. What 
the plaintiff complained of was that 
there had been what amounted in 
effect to an alienation of joint ances¬ 
tral property, which his father was 
not competent to make to the pre¬ 
judice of the plaintiff’s interest. It 
was those terms in the covenant of 
lease under which the defendants 
claimed to be entitled to hold, (a) in 
perpetuity and (b) at a low rate of 
rent, which the plaintiff was assailing. 
In our opinion relief by way of decla¬ 
ration could and ought to have been 
granted in this case. The question 
whether the suit as brought did not 
offend against the provisions of 
S. 167 of the Tenancy Act was never 
raised in the trial Court, and could 
not be raised at any subsequent 
stage. 

We set aside the decree of the 
learned Judge of this Court and 
restore that of the lower Appellate 
Court with costs of both hearings in 
this Court to the plaintiff, including 
fees on the higher scale. 

Appeal allowed . 
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SULAIMAN, J. 

Gupta Nand Bharthi— Defendant- 
Appellant. 

Y. 

Hari Shanker and another —Plain¬ 
tiffs—Respondents. 

8. A.No. 1479, of 1923, Decided on 
11th December 1923, against the decree 
of the Subordinate Judge of Buland- 
shahr, D/- llthof August 1923. 

CM P. C., S.100—Question of inferences 
from documents other than documents of title 

•a $ne of fact, 

A question ai to inference tf 1 act from 
voluminon documentary evidence, not being 
documents of title, is one of fact 1923 P. C 
187 Foil. [P. 40,0.1] 

(t . Agarwata— for Appellant. 

Judgment.—This second appeal 
arises out of a suit brought for pos¬ 
session of the site of a house by remo¬ 
val of the materials standing thereon. 
The main question in the case wac 
one of fact whether the plaintiffs 
were or were not the owners of ihe 
land. Both the Courts below have 
decreed the claim holding that the 
plaintiffs’ title is fully established. 
The lower AppfHate Court has found 
as follows: “From the voluminous 
documentary evidence referre 1 to in 
the judgment of 'the lower Court it 
was conclusively proved that plaintiff 
No. 1, who is respondent No. 1 was 
the purchaser of all the rights of the 
appellant in Sarai Gosbain, a 
Mohallain which the house in dispute 
was situated and the plaintiff No. 2 

was the auction-purchaser of the 
rights of the other zemindar Tikam 
Bharti in this house and, therefore, 
neither the appellant nor the other 
zemindar had any right left in them¬ 
selves in respect of the site or the 
materials.” It is contended on behalf 
of the defendant-appellant that the 
Court below has drawn wrong infer¬ 
ence from the documentary evidence 
on the record. The Court of first 
instance had set forth the dooumen- • 
tary evidence in detail and showed 
that the house in disaute was men- 
tioned as item No. 17 in the sale 
certificate which was granted after 
an execution sale on tne basis of a 
simple money decree in 1916. It also 


referred to a number of other docu¬ 
ments showing that the entire title 
had passed to the plaintiffs and 
nothing had remained with the defen¬ 
dants. It is, however, contended on 
behalf of the appellant that, Wien a 
number of documents have to be 
construed, the question &s to what 
proper inference can be drawn from 
them is one of law and not of fact 
and can, therefore, be gone into in 
second appeal. Reliance is also placed 
on the case of Mathar Singh v. Ranbaz 
Singh (1), uiid it is urged that in that 
case the learned Judges went into 
whole of the evidence on the ground 
that the findings, which were appa¬ 
rently those of fact were not based 
on evidence but upon evidence which 
had been misread or misunderstood. 
It may be possible to distinguish 
that case on the ground 'hat the 
question of fact raised in that second 
appeal was one which had nowhere 
been put up as a plea in the written 
statement. That was a circumstance 
which very probably influenced the 
learned Judges in going through the 
evidence once again. However that 
may be, I am bound by the re:ent 
pronouncement of their Lordships of 
the Privy Council in the case of The 
Midnaour Zemin Ianj Co., Lt I . v. Urna 
Char an Mundal (2), where it was laid 
down that, 'where documents admit¬ 
ted in evidence upon that question 
are really historical materials, and. 
although they have to be construed, 
and if possible understood, they are 
not to be treated as involving issues 
of law merely because they have to be 
construed. I it is not as though they 
werebeing construed as instruments of 
title, or were contracts or statutes, or 
otherwise the direct foundation of 
rights.” It cannot be suggested that 
the sale certificate referred to by the 
Court of first instance which express¬ 
ly contains a recital that the house 
now in dispute was s Id, has in any 
way been misconstrued. The learned 
Vakil for the appellant also is not 
able to show which of the particular 
documents referred to by the first 

(1) 11921) 19 A. L. J. 149 - 611. C 65. 

(2) 1923 P. 0.187 = 214. L. J. 723 = 4 L. 

B.P.O. 164 = 25 B. L. R. 1287 = 45 M.L. 

J. 6"3=33 M. L. T. *91=1923 M. W.K 

832=4 Pat. L. T, 627 (P. 0.). 
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(Court has been wrongly interpreted, 
mie question really is not one of 
misinterpretation of any document 
or documents of title but one of 
inference of fact from voluminous 
documentary evidence. I am, there¬ 
fore of opinion that the question, 
being: one primarily of fact, cannot 
be chal'p'nged in second appeal. The 
appeal i< without force and is hereby 
dismissed. 

Appeal dismissed. 
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Sulaiman, J. 

Sital Prosad and others —Defend 
ants—Appellants. 


Dukhi Lai and others —Plaintiffs 
and Defendants—Respondents. 

S. A. No. 601 of 5 922, Decided on 
17th July 1923, from the Decree of 
the Small Cause Court, Allahabad 

D/-2M-1922 

(a) Provincial Sm. C. Courts Act. Sch . II cl, 
ip—Si i x of a declaratory nature are not 
Smalt Cn se suits. 

L. difd leaving certain ornament* of the 
TOlue • f It*. 280 cl ime.i by plaintiff* as heirs. 
Owir g t> dispu e*, t e « rnimente were handod 
cmr by the police to the defendant No, 3 as 
atake-holder. Whon the plaint tf* cia med 
jewel* from the defendant No. 3 the latter 
replied i hat he w u d hand over the Jewel* to 
Item if they ta.iahei him ai to tbelr title 
flier to. The plai t-ff* filed a suit for the reco¬ 
very of the jewel*. Defendant* 1,2 and 4 were 
Inciu’ed a* pro jorma uefeedante. 

Held: that the suit *•as of a declaratory 
nature and cognizable by a ( ivil Court on the 
regularise. |P. 41, 0. 2.) 

% ( 6 ) Prov, Sm, C, Courts Act , Sch. II cl 
I *—Applies only to a su t for a share of the 
estate and not to unit f r Only an item thereof. 

Clause 28 Sob. II col templates a suit bet¬ 
ween rival claims, ti when the relief claimed 
it t > recover a share of the estate and not 
only an item of the estate as against a third 
party. 

Where plaintiffs ch imed as heirs certain 
jewels worth Rs. 280 left by a deceased person. 

Heidi that cl. 28, aeoond aohedule did not 
apply. IP 41, O, 2.] 

P , A 7 . Sapru and M . N . Raina —for 
Appellants. 

P. L. Bannerjee—foT Respondents. 

Judgment. —This is a second appeal 
arising out of a suit for recovery of 
possession of certain ornaments and 


jewellary which were valued at Rs. 
480. The Courts below have decreed 
the olaim. 

Defendants Nos. 1, 2 and 4 have 
oome up in second appeal and on 
their behalf the main point that is 
taken is that the suit was instituted 
in the wrong Court. It is their con¬ 
tention that the suit was of a nature 
cognizable by a Court of Small Causes 
and that therefore the Munsif in 
whose Court the suit was instituted 
had no jurisdiction to try it. If this 
contention were to prevail there 
would be the initial difficulty in the 
way of the appellants that no second 
appeal would lie. Under S. 102 of the 
Code of Uivil Procedure no second 
appeal lies in any suit of this nature 
cognizable by Courts of Small Causes 
when the amount or value of the 
subject matter of the original suit 
does not exceed five hundred rupees. 
Therefore on the appellants' own 
showing no second appeal would 
lie and this appeal must be dismissed. 

The learned Vakil for the appel¬ 
lants has therefore been forced to ask 
this Court to convert this second 
appeal into an application in revisioo ; 
and to exercise its powers on the 
revisional side. If a clear case of the 
absence of jurisdiction had been made 
out I wouli have willingly treated 
this as a revision. The present how¬ 
ever is not such & case. 

The plaintiffs claimed to be the 
heirs of one Mt. Lalti deceas¬ 
ed. Their case was that after her 
death she left certain ornaments be¬ 
longing to her about which the defen¬ 
dants Nos. I and 2 raised some dis¬ 
putes before the police. The polioe 
handed over these ornaments to de¬ 
fendant No. 3 who held them as a 
stake-holder. The plaintiffs served 
a notice on defendant No. 3 and as • 
remarked by the learned Judge of the 
lower appellate Court the defendant' 
No. 3 replied saying that he was will¬ 
ing to deliver the ornaments to the 
rightful owner and that the plaintiffs 
should satisfy him that they were the 
rightful owners. On this the plain* 
tiffs instituted the suit out of whioh 
these proceedings have arisen. In 
their written statement the defen¬ 
dants did not deny the genealogical 
tree set up by the plaintiffs, but 
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dispute! that the ornaments and 
v jewels belonged to the deceased. 

W They pleaded jus tertii and said 

that one Mt. Kanwar was the 
real owner of these ornaments which 
had only been lent to Mt. Lalti 
deceased. .On this plea having 
been raised Mt. Kunwar wis made 
a pro forma defendant. It io true 
that the plaint was not further 
amended and no express relief for a 
declaration was added 
The learned Munsif overruled the 
objection of the defendants as to want 
of jurisdiction, being of opinion that 
the suit was in essence a suit of a 
declaratory nature and was therefore 
cognizable by a Civil Court on the 
* regular side. On the merits he found 
that the ornaments had in fact be¬ 
longed to the deceased and the plain¬ 
tiffs were entitled to recover them. 
The learned Judge of the lower ap¬ 
pellate Court on appeal ha* confirmed 
the findings of the fiist Court. The 
reasons for holding that the Munsif 
had jurisdiction to try the case given 
by him are slightly different. H* 
wa3 of opinion that the ca«e fell 
under clause 28 of the second sche¬ 
dule to the Provincial Snail Cause 
Courts Act. 0;i the merits he agreel 
with the first Court hoi ling that the 
ornaments were proved to have be¬ 
longed to Mt. Lalti Bibi and teat the 
plaintiffs were entitled to recover 
them. 

On the pleadings it is clear that 
defendants Nos. 1, 2 and 4, who are 
the applicants before me, were mere 
pro forma defendants. They were 
not in actual possession of the orna¬ 
ments in question and were obviously 
impleaded in the suit with a view to 
make the decree binding on them. 
Although no relief for & declaration 
against them is sought it is obvious 
that the chief reason for impleading 
them was to have it declared as 
against them that the property be¬ 
longed to the plaintiffs, so that no 
further dispute might arise in future. 
It is also quite apparent that the 
defendants Nos. 1, 2 and 4 could not 
possibly have been impleaded in a suit 
brought in the Court of Small Causes. 
Those persons if impleaded would 
very naturally have contended that 
the plaint disclosed no cause of action 


as no relief was claimed against 
them. If I were to interfere now 
and set aside the decrees of the 
Courts below and direct the plaint 
to be returned in order t^at it may be 
filed in the Court of Small Causes the 
result would be that the suit as 
against defendants Nos. 1, 2 and 4 
would not be maintainable there at 
all. I must therefore considei 
whether the plaint, as it stood, hav¬ 
ing impleaded all the defendants in 
the suit, was one which could pro¬ 
perly be filed in the Court of Small 
Causes. In my opinion this was not 
so. I agree with the Munsif that 
the suit must be deemed to be one of 
a declaratory nature which is ex¬ 
pressly ex» mpted under clause 19 of 
the second Schedule. 

I must however point out that the 
reason given by the Judge of the 
Court below for holdirg that the 
Munsif had juiisdiction is not correct. 
His view was as I have said that 
clause 28 of the second Schedule was 
applicable. That clause ex3tnpts a 
suit for the whole or a share of the 
property of an intestate. It has been 
held in a number of case-? that that 
cliuse contemplates a suit between 
riv 1 1 claimants when the i elief claimed 
is to recover i share of the estate and 
not only an item of the estate as 
against a third party. This was the 
view accepted in the cases of Cheli v. 
O-alabo (l) and Tika Shalm v. Chirkat 
Shalm (2). Clause 28 therefore was 
not applicable But in view of thel 
opinion expressed by me above the! 
Munsif had jurisdiction to try it. 

Further more there is this addi¬ 
tional difficulty in the way of the 
defendants. They have not presented 
a proper application for revision be¬ 
fore me and the jurisdiction to inter¬ 
fere under S. 115 of the Code of Civil 
Procedure is after all only discretion¬ 
ary. The case has been fought out 
on the merits and both the Courts 
below have come to a concurrent find¬ 
ing against the defendants. It is an 
accident that the appeal was actually 
heard by the Judge of the Small 
Cause Court in whose Court the suit 
ought to have been filed as contended 

U) [1905)27 All. 622 = 2 A. L. J. 383=1905 
A. W. N. 134. 

(t) 11915J19 C. W. N. 614 = 27 I. 0. 773. 
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by the defendants. He on the merits sion of the la 

he fi^T* ♦ W u h , the SQdin ’ r of redemption C 
the first Court. Under all the cir- They also D leac 

cumstanees therefore I decline to construction of 

interfere even on the revision side. Court should fin 

The result therefor is that this deed of mortem 

appeal fails and is hereby dismissed redemption fixe 

with costs including in this Court sixty years and 

fees on the higher scale The a] 

Appeal dismissed. denied that ther 


192S 
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sion of the land and no suit for 
redemption could be maintained. 

hey also plead that if on a proper 
construction of the deed of 1899 the 
Court should find that it was really a 
deed of mortgage, then the period for 
redemption fixed by the deed was 
sixty years and the suit was prema¬ 
ture. The appellants, of course, 
denied that there did not exist any 

mortgage with the incidents alleged 
by the plaintiff. 


Mukerji, J. 

Narain and another —Defendants— 
Appellants. 

V. 

Jag an Plaintiff—Respondent. 

A. No. 97 of 1923, Decided on 
20th June 1924, against the decree of 
the Sub. J. of Jaunpore. 

T. P , Act, 8 . 60 — Re demption must not be 
allowed within term fixed though term is 60 
years and though deed says mortgage>should not 
be redeemed even after the term. 

where a term of mortgage has been fixed, 
there can be no redemption within that 
Period. The rule is not a^eoted by the fact 
thit ' he t p rm fixed is suoh a long period as 
60 years or that it is provided in the deed that 
even after the expiry of the terra there should 
b« no redemption. 36 All. 551 Dist. 36 A. 195 
fo11 * [P 43,01,2) 

Haribans Sahai —for Appellants. 

Shiva Prasad Sinha —for Respon¬ 
dent. 

Judgment.—This appeal arises out 
of a suit for redemption. The plain¬ 
tiff is the son of Pairothan. who had a 
brother An gnu, and An gnu’s son was 
Manogi. The plaintiff respondent 
came to Court on the allegation that 
24 to 25 years before the institution 
of this suit his father, and Angnu 
mortgaged the property in suit, which 
is a plot of occupancy holding with a 
small area of 37 acres, in favour of 
the appellants’ father Bodh Ahir for 
a sum of Rs. 20. 


The Court of first instance dismis¬ 
sed the suit but the learned Subordi¬ 
nate Judge on appeal has decreed 
redemption on condition of payment 
of Rs. 58-8. 

Several grounds of appeal have been 
taken, two of which are these:— 

Firgt, the plaintiff did not prove the mort¬ 
gage to redeem whioh they oame to Court. 

The second is that, having regard to the 
deed of 1899, the lower Court wis not justified, 
in allowing redemption. 

In view of the fact that the second 
point concludes the suit, it is not 
necessary to say much on point No. 1, 
which is no doubt another strong 
argument against the success of the 
respondent. 

In the deed of the 29th June, 1899, 
the three executants say that they 
borrowed Rs. 35 from Bodh Ahir, that 
they previously borrowed on foot of 
the mortgage of 1295 Fasli a sum of 
Rs. 23-8 and had made a mortgage of 
the plot in suit, that the total amount 
came to Rs. 58-8, and they agreed 
that in lieu of this sum of Rs. 58-8 
the mortgagee Bodh Ahir should con¬ 
tinue to be in possession of the mort¬ 
gaged land for a period of sixty years. 
They concluded the document with 
the additional covenant that even on 
the expiry of the period of sixty 
years the mortgagors would not ask 
for redemption. 

The learned Judge of the Court 


The defence was that the original below held that this was a deed which 
mortgage was one dated 1st Sawan clearly showed that by some means 
on the dark side, 1295 Fasli, for or other Bodh Ahir was anxious to 
Rs. 23-8. But subsequently the two deprive the mortgagors of their right 
mortgagors and Angnu’s son Manogi of redemption. The learned Judge 
sold the mortgagors’ rights in the plot held that it followed from this that 
for a sum of Rs. 55-8 to Bodh Ahir. the son and grandson of Bodh Ahir 
The result was that since the execu- stood in the position of trustees to- 
tion of this deed on 29th June, 1899, wards the property. He accordingly 
Bodh Ahir and after him his son and decreed the suit for redemption on 
grandson have been in adverse posses- payment of Rs. 58-8. This sum was 
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offered on behalf of the plaintiff. In 
riew of the circumstances, however, 
of the case he ordered that the par¬ 
ties must pay their own costs. This 
only means that, the mortgagee, who 
should always get his costs in a suit 
for redemption, unless his conduct 
disentitles him from getting the same, 
was punished by not being allowed 
any costs at all. 1 have read the 
document dated 2yth June, 1899. It 
is clearly a deed of mortgage for the 
term of sixty years for the sum of 
R8. 58-8. By this deed the earlier 
mortgage was wiped out and a fresh 
one was created. The term was 
sixty years. Under S 60 of the 
Transfer of Property Acta mortgagor 
has an absolute right of redemption 
after the expiry of the term of the 
mortgage, and any stipulation in the 
deed itself which is likely to nulify 
the right of redemption must be 
treated as a clog on redemption. The 
term, therefore, that there would be 
no redemption even after the period 
of sixty years would probably be 
treated as a clog on the right of 
redemption. Anyhow that is a point 
which does not arise at the present 
moment. The most favourable view, 
that can be taken in favour of the 
respondent, of the document in ques¬ 
tion is that, it is a deed of mortgage. 
The terra of redemption is sixty years. 
The case of Sarbaduwan Singh v. 
Bujai Sing (1) has been quoted as 
showing that, where the term of 
redemption is a lorg period, the 
stipulation must be regarded as a clog 
on the right of redemption, and, there¬ 
fore, as unenforceable. It is contend¬ 
ed on foot of this authority that the 
sixty years* term fixed by the mort¬ 
gage must go and the property should 
be redeemable at any time. 

In the case of Sarbadawan Singh v. 
Bajai Singh , (1) referred to above the 
mortgage deed provided forty years’ 
time for redemption. It further pro¬ 
vided that on the day after the expiry 
of the term of forty years redemption 
must be effected, and in default the 
mortgage would hold good for another 
term of forty years. The mortgage 
mr ney was deposited in Court after 
the expiry of the term of forty years, 

36 1117551=27 I. (X 705 = 12 A L. J. 


but it was contended on behalf of the 
mortgagee that there could not be 
any redemption for a further period 
of forty years. The learned Judges 
held that, this latter agreement that 
the mortgage would enure for a fur¬ 
ther term of forty years was a clog on 
the right of redemption and was not 
enforceable. This is undou >tedly the 
right law. See Mahomad Sher Khan 
Raja S('lh Sivami Dayal , (2). Their 
Lordships did not ho’d that, where a 
mortgage provided for a term of forty 
years for redemption, lhat term, by 
itself, was to be regarded as a clog on 
ihe right of redemption simply be¬ 
cause the term was long. The right 
of redemption is an absolute right 
provided by S. ( 0 of the Transfer of 
Property Act, and no contract which 
is designed to take away that right 
can be enforced. In the Privy Council 
case of Bakhtawdr Be gam v. Husaini 
Khanam , (3) their Lordships of the 
Privy Council held that, where a 
term of mortgage has been fixed, there 
can be no redemption within that 
period. In this case before me, there¬ 
fore, there can be no redemption 
within the period of sixty years from 
1899. 

In the above view of the case I 
nee l hardly point out that the plain¬ 
tiff sought the redemption of a mort¬ 
gage of 1295 or about that time which 
was made for a sum of Rs. 20 or some 
such small amount. He has been 
granted by the Court below a decree 
for the redemption of a mortgage of 
1899 for a sum almost thrice the 
amount for which the redemption was 
sought. This could not be justified 
in any case. 

The result is that the appeal 
succeeds and the suit of the respon¬ 
dent fails and it is hereby dismissed 
with costs throughout. The costs in 
this Court will include counsel’s fees 
on the higher scale. 

Appeal dismissed . 

(2) 1922 P. C. 17-44 All. 185 = 49 I. A. 60 = 
20 A. L. J. 476 = 9 O.L.J. 81 = 42 M.L.J. 
584 = 25 0. i . 8 = 35 C. L. J. 468 = 1922 
M. W. N. 278 = 21 Bom. L. R. 695 = 30 
M.L.T. 220 (P.G.) 

*3) (1914] 36 All 195—41 I. A. 84—18 C.WX 
586-26 M. L. J. 474—12 A L J. 473— 
19 C. L. J. 477—1914 M. W. N. 411—23 
I. C. 355 = 15 M. L. T. 389—16 Bom. L.R. 
344 = 1 L. W. 813 (P. C.) 
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SULAIMAN AND KaNHAIYa LaL, JJ. 

Khazan S<ngh and another— Plain- 
tiffs—Appellants 

v. 

Umrao Singh and others -Defen¬ 
dants— Respondents. 

P. A. No. 60 of 1922 # Decided on 
10th June 1924, from the decree of the 
Sub. J. of Meerut. 

(а) Pre-emption — Custom — Wasib-ul-ars 
prepared in connection with settlement prevails 
ogainst another not so prepared. 

The presumption arising from the entry 
in the Wnj k-ul-irs prepand admittedly du¬ 
ring a settlement period, ca-inot be negatived 
by a diffe ent entry contiined in a W^Jibul- 
*re % which though an carper one was not so 
cleatly a final record of enforceable cust >m or 
contract. [p 45 q 3 j 

(б) Pre-emption —Wasib-ul-arxes prepared 

after 18'J7 don't contain entries as to pre- 

emptim, b cause of new rules of settlement 
issued 17 i 18u7 

A comparison of the d'rect ; on* issued in 
18 'h? wuh the previous directions makes it 
clear thit no spec fic autr ority w^g given to 
S^tdement Odicera to make an entry o; custom 
like t».at of pic emptios prevai ing .n the vill- 
otner ihan thoao covered by certai., gpeiifiedage, 
clauses. Accordn gly under tho new rule* no 
en'ry we» o dinarily to be made by the Settle¬ 
ment Office ■ as regarJs a cuaicm of p e- 
empti n and it is on this account tbat in 
Waj,b-ul arsos prepared subsequent to i8 >7 
there ia no meution oi any such right* either 

wfi y- le 46 C 1J 

(r) Pre-emption — Settlement - Rubkar — 
Absence of entry in. 

Sett ement Rubkar ?s not complete Wajib-ul - 
or*. Ab e ce of entry therein does not dis¬ 
prove custom of pre-emption. [P 45 C 2) 

(d) Preemption — Later Wajib-ul-ars re¬ 
stricting pre-emption to cases of sale while 
earlier waiib ul-ara allowing it in mortgage 
also—No discrepancy necessarily exists. 

Where under the first Wajib-ul-an a right 

waa given in the case of transfer by mortgages 
a* well as salee, whereas in the later Wajib-ul- 
ani the right was co fined to sales and it was 
expressly stated that there was no right of 
pre-emption as regards mortgages, 

Held : there was nothing to p-event the 
oosharers in the later Wajbal-ars from 
abrogating that p*rt of theouston and the two 
Wajib-nl-araes were not necessarily conflicting. 

IP 4ft 0 S, P 4T 0 11 

Nehal Chand and Harendra Krishna 
Mukerji—for Appellants. 

Nehal Chand Vaish and Surendra 
Nath Qupta— for Respondents. 


v. Umrao Singh 1925: 

Judgment.— This is a plaintiffs’ 

appeal arising out of a suit for pre¬ 
emption. The defendants Nos. 1 and 
2 by a sale-deed dated the 15th of 
July, 1920, transferred their shares in 
village Badnauli in Tahsil Hapur, 
district Meerut, in favour of two sets 
of defendants. Half of the property 
was transferred to defendants Nos. 3 
to 7 and the other half to defendants 
hos. 8 to 12. ThOre is a clear speci¬ 
fication of this in the sale-deed. The 
plaintiffs alleged in the plaint that 
under a custom of pre-emption exist¬ 
ing in the Tillage they were entitled 
to pre-empt as against the defendants 
who were strangers to the mahal. As 
to the sale consideration it was al¬ 
leged that out of the sum shown 
before the sub-registrar a sum of 
Rs. 2,000 was actually returned after¬ 
wards and was a fictitious item. It 
was further asserted that the pro¬ 
perty sold covered scanding sugar¬ 
cane crop of the value of Rs. 1,500 
which had since been appropriated by 
the vendees. 

The defendants vendees denied the 
existence of any custom of pre¬ 
emption and also asserted that the 
sale consideration mentioned in the 
sale-deed was true. 

We may note that a considerable 
portion of the sale consideration men¬ 
tioned in the sale-deed was left in the 
hands of the vendees for payment to 
certain specified creditors. 

The learned Subordinate Judge has 
held that the evidence produced by 
the plaintiffs is insufficient to estab¬ 
lish that a custom of pre emption 
existed in this village. On this find¬ 
ing the suit has been dismissed in toto. 
He has, however, gone on to record 
findings on the other issues which 
arose in the case and has come to the 
conclusion that it is not established 
by the plaintiffs that a sum of 
Rs. 2,000 was returned by the vendors • 
after registration. He has also come 
to the conclusion that the value of 
sugar-cane crop was only Rs. 1,000 
and not Rs. 1,500 and therefore Rs. 
1,000 would have to be deducted from 
the sale consideration. There was 
also an allegation by the plaintiffs 
that the defendants vendees had out 
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away certain trees of wild growth 
worth Rs. 150, but this was not sub¬ 
stantiated by any evidence. 

The plaintiffs have come up in 
appeal before us and two main points 
arise f)r consideration, (1) The exis¬ 
tence or non-existence of the alleged 
custom of pre-emption and (2) the 
amount of sale consideration. 

In support of the alleged custom of 
pre-emption the plaintiffs relied on 
the Wazib ul-arz of 1870 prepared by 
Mr. Nasir Ali, a Settlement Deputy 
Collector. They also relied on two 
suits for pre-emption instituted in 
1886 and in 1892 respectively. The 
defendants on the other hand pro¬ 
duced what purports to be a Wazib ul- 
arz prepared by Mr. Mohar Singh 
another Settlement Deputy Collector, 
and of which the learned Subordinate 
Judge says the year is 1860. The 
document which is produced however 
bears no such dat>. The defendants 
also produced a Rubkar of 1836 drawn 
up by Sir Henry Elliot and the Dastur 
Dehi prepared by Mr. Gillan for 1303 
Fasli. The last two documents do 
not contain any mention of the right 
of pre-emption. 

The learned Subordinate Judge has 
made a great point against the plain¬ 
tiffs by pointing out that there are 
some variations in the entries regard¬ 
ing the right of pre-emption as con¬ 
tained in the Wajib ul-arz prepared 
by Mr. Mohar Singh and Mr. Nasir 
Ali respectively. It is necessary tor 
us to consider as to the exact nature 
of the Wajib ul-arz prepared by Mr. 
Mohar Singh. In this document, it is 
shown that the entire village had been 
settled with Girwar Singh, lambardar, 
from the year 1242 Fasli to the 
year 1262 Fasli (corresponding to 
1835—1855 A. D). It goes on to 
say that subsequently as sanction¬ 
ed by the Board of Revenue the term 
of the settlement was extended by a 
further period of 10 years and the 
aforesaid revenue was maintained It 
is clear therefore that the settlement 
which was made by Sir Henry Elliot 
in 1835 continued till 1865. The 
Wajib-ul-arz prepared by Mr. Mohar 
Singh is said to have been prepared 
in the year 1860. A reference to the 


Gazetteer of the district of Meerut- 
shows that after the settlement of 
Sir Henry Elliot the next regular 
settlement was made by Mr. Forbes 
and Mr. Porter between the years 
1 865 and 1870. It is quite clear that 
there was no settlement, in the strict 
sense of the word, in the year 1860. 
It is therefore impossible to regard 
the Wajib ul-arz prepared by Mr. 
Mohar Singh as the final record of 
rights prepared at the settlement. 
There are no materials on the record 
to show when the settlement which 
was completed in 1870 actually com¬ 
menced. It is possible that some 
preliminary operations may ha«e been 
started in 1860 in course of which the 
Wajib ul arz drawn up by Mr. Mohar 
Singh might have been prepared The 
clause containing the verification is 
not filed and it is difficult to say whe¬ 
ther that Wajib ul-arz represents a 
final record of a custom or contract 
enforceable in the village. It is pos¬ 
sible that the Wajib-ul arz of 1870 
may be the revised and corrected 
record. 


In this view of the nature of the 
document it cannot be seriously urged 
that the presumption arising from 
the entry in the Wajib ul-arz of 1870 
which was admittedly a settlement 
period, has been negatived by a 
different entry contained in Mr. 
Mohar Singh’s document. 


me uei enaants nave also produoed 
a Rut.kar issued by Sir Henry (then 
Mr. Henry) Elliot, dated the 25th of 
February, 1836, which contains no 
reference to any rigdt of pre-emption. 
T at, however, is not the complete 
Wajib-ul arz. The defendants lurther 
relied on tne absence of any entry 
of a right of pre-emption in tne Da.-tur 
Dehi prepared by Mr. Gillan in the 
subsequent settlement. As to this 
we may point out that Mr. Giilan’s 
settlement was completed in the year 
1901 and the settlement of tahsil 
Hapur came into effect in 1898 (vidr 
page 132 of the Gazetteer), On the 
19th of November, 1897, however a 
fresh set of settlement rules had been 
issued by the Board of Revenue under 
which directions were given to Settle¬ 
ment Officers to make certain entries 
in the record of rights. A comparison 
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°f the directions then issued with the 
previous directions makes it clear 
that no specific authority was given 
to Settlement Officers to make an 
entry of custom like pre-emption, 
prevailing in the village, other than 

those covered by certain specified 
clauses. Accordingly under the new 
rules no entry was ordinarily to be 
made by the Settlement Officers as 
regards a custom of pre-emption and 
it is on this account that in Wajib ul- 
arzes prepared subsequent to 1897 
there is no mention of any such rights 
either way. The omission therefore 
is not so conclusive. 

We are, therefore, left with the 
entry in the Wajib ul-arz of the year 
18i 0 , which was of the second regular 
settlement, and which contains a 
clear recital of a right of pre-emption. 
Paragraph l7 states that if any share- 
holder wishes to sell his share he can 
do so first to his bhai ha/ciki (own 
brothers), then to qaribi (near) and 
then to share-holders in the thole: If 
the share-holders in the thok refuse to 
purchase it the vendor is at liberty to 
transfer it to any share-holder of the 
village. Then follows a clause re¬ 
garding the settlement of price by 
arbitration in case of a dispute. This 
entry raises a prima facie presump¬ 
tion of the existence of a custom of 
pre-emption. This Wajib-ul-arz was 
prepared at the time when the Board’s 
Circular No. 24 of 1868 had come into 
effect, under which the Settlement 
Officers were expressly authorised to 
make entries as regards customs pre¬ 
vailing in the village. We are, there¬ 
fore, entitled to presume that this 
entry is a record of custom. There is 
nothing in the previous or subsequent 
history of the village which neces¬ 
sarily negaiives the existence of such 
a custom. A11 that is shown is that 
the village was settled with Girwar 
Singh, lambardar. There inay have 
been many other co-sharers besides 
Girwar Singh and in any case he may 
have represented a jdnt Hindu 
family. There is. therefore, no ground 
for holding that during this period 
the entire village was owned by a 
single proprietor. As to the circum¬ 
stance that various other proprietors 
became co-sharers between 1860 and 
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1870 we may point out that the 
Gazetteer at page 130 mentions that 
in Hapur old proprietors were replaced 
to the extent of dO per cent, mainly 
by money-lenders, that no less than 
69 estates werj confiscated owing to 
the action of proprietors during the 
Mutiny, and of these 49 were sold by 
auction and 16 were given away in- 
reward while 4 were held for a time 
unler the direct management. There¬ 
fore it night well have been that 
some of these strangers became co¬ 
sharers by purchases at auction. 

The learned Subordinate Judge has 
been influenced by two main points. 
The first is that the preamble of the 
Wajib-ul-arz indicates that it was a 
record of an agreement. The infer¬ 
ence is not quite correct because all 
Wajib-u) •arzes are in stereotyped 
forms and contain similar preambles. 
Vide Returaji Dabaia v. Pahlwan 
Bha>jat (1), Thev are primarily records 
of engagements of oo-sharers with 
the Government for payment of 
Government revenue. The second cir¬ 
cumstance relied on is a supposed 
variation between the Wajib-ul-arzes 
of 1860 and 1870. As to this we have 
already stated that the Wajib-ul-arzof 
1860 cannot be regarded as a com¬ 
plete and final record of any regular 
settlement. In any case the variation 
does not make the two Wajib-ul- arzes 
necessarily contradictory. In the 
wajib-ul-arz of Mr. Mohar Singh the 
right of pre-emption was given first 
to the true brother, then to a near 
brother, but n't specifically to a co- 
sharer. It is, however, to be noted 
that in that year there might have 
been no other co-sharers but the three 
brothers Beldeo Singh, Jagdish Singh 
and Gurdayal Singh, sons of Girwar 
Singh, whose namos are entered in 
the opening portion of the Wajib-ul- 
arz. Tnis circumstance might explain 
the omission of a reference to co 
sharer*. The other discrepancy relied 
upon is that under the first Wajib-ul- 
arz a right was given in the case of 
transfer by mortgages as well as sales, 
whereas in the Wajib-ul-arz of 1870 
the right was confined to sales a^d it 
was expressly stated that there was 

(1) IL910J U All. 196 = 7 1.0. 5680 = 7 A.L.7 . 

1040. (F.B.) 
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no right of pre-emption as regards 
mortgages. We may say that even 
if a custom of pra emption a* re garis 
mortgages had existed ii 1860 there 
was nothing to prevent the co -sharers 
in 1870 from abrogating that part of 
the custom. 

The plaintiffs relied on two pre¬ 
emption suits in order to show that 
claims of pre-emption had been assert¬ 
ed. In 18b6 a suit was instituted for 
pre-emption and in paragraph 3 of 
the plaint it was expressly alleged 
that according to the terms of the 
Wajib ul arz and the custom of the 
village the plaintiffs were entitled to 
claim pre-emption. In the written 
statement which was died the sub¬ 
stantial plea taken was that the 
plaiutiffs were not proprietors at all 
and there was no express denial of 
the existence of a custom of pre¬ 
emption. This suit is said to have 
been ultimately withdrawn and is, 
therefore, not of very great import¬ 
ance. The second suit was instituted 
in the year 1891 whore the plaintiff 
merely asserted that he had a right 
of pre-emption, not expressly men¬ 
tioning that there was a custom under 
which this right existed. That suit 
also was ultimately dismissed on the 
ground that the plaintiff wa* not the 
absolute proprietor oy virtue of whnh 
she was claiming pre-emption. As 
the settlement of 1870 was then in 
force no conclusive inference can be 
drawn from this litigation also. 
Having regard however to the entry 
in the Wajib ul-arz of 1870 which, in 
our opinion, stands unrebutted, we 
must hold that the custom of pre¬ 
emption exists in this village. 

As regards the sale consideration, 
the finding of the learned Subordinate 
Judge that there is no satisfactory 
evidence that Rs. 2,000 were returned 
after registr vtion, cannot be seriously 
challenged. We are satisfied that 
that finding must be accepted. The 
learned Vakil for the plaintiffs has 
not challenged the finding that there 
is no satisfactory evidence to prove 
that dlmlc and other kind of timber 
worth Rs. 150 had been removed by 
the defendants vendees. Therefore 
this finding must also stand. 

On behalf of the defendants there is 
no cross-objection with regard to the 


finding that out of the sale considera¬ 
tion, sugar-cane crops worth Rs. 1,000 
had been appropriated by the vendees. 
So this finding of the learned Sub¬ 
ordinate Judge also must stand. 

There is, however, some dispute 
between the parties as to the exaot 
amount which has been paid by the 
vendees to the creditors named in the 
sale-deed, for whom money had been 
left in the hands of the vendees. The 
vendees are entitled to claim from 
the plaintiffs pre-emptors only that 
much of the amount which they hive 
actually paid to the vendors or to the 
prior creditors named in the deed. If 
there is any sum still left in their 
hands for payment the plaintiffs will 
make this payment as they have step¬ 
ped into the shoes of the vendees. 

We, accordingly, allow this appeal 
and setting aside the decree of the 
Court below, decree the plaintiffs’ 
claim fur pre-emption subject to the 
payment of Rs. 21,000 to be deposited 
in the Court below within two months 
from this date. Out of this sum 
Rs. 1,000 will he paid to vendees, and 
out of the balance of Rs. 20,000 the 
vendees will he entitled to get as 
much as they have actually paid to 
the prior creditors mentioned in the 
sale-deed. The balance will be paid 
to the creditors themselves directly. 
In case of default of pay ment by the 
plaintiffs within the time specified the 
suit shall stand dismissed w.th costs 
in ail Courts. In case of payment 
within the time allowed the plaintiffs 
will get their costs in both the Courts. 
The fees in this Court will include 
fees on the higher scale. 

Appeal (Usmissed. 
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Neave, J f 

Jambu Dass— Plaintiff—Appellant. 

v. 

Jai Prakash and another —Defend¬ 
ants—Respondents. 

S. A. No. 288 of 1923, Decided on 
30th June 1924, against the decree 
of Ad 11. D- J., Saharanpur, D/- 11th 
November 1922. 
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Civil P , C.* 8. 66 ,— The section is not a bar 
irhen the trtified purchaser does not contest 
plan.tiffs claim. 

8. 66 of the Code of Civil Procedure only ap¬ 
plies when the plaintiff atm t* to assort h.« 
secret title as against a ci rt fied pu chaser. 
But where the certified purchtser does uot 
contest the plamtifl’s claim toe suit i>» not bar¬ 
red. 1923 Cal. 302, Fol. |P. 48, C. 2) 

P. L Bonerji —for Appellant. 

Nehnl Charui —for Respondent. 

Judgment—This is a plaintiff’s 
appeal arising out of a suit for re¬ 
covery of possession of a share in a 
house The plaintiff Jambu Dass and 
the first two defendants Jai Prakash 
and Jai Chandan are brothers. A 
dispute over the ancestral property 
was referred to arbitration and in 1906 
the share now in suit was awarded to 
the plaintiff by the arbitrator. This 
award was confirmed by a decree of a 
Civil Court on the 18th June 1908. In 
1916 the share in suit was sold in exe¬ 
cution of a decree to one Konwal Nain 
who has been impleaded in the present 
suit as defendant No. 3. He has not 
appeared throughout the proceedings 
and has not contested the plaintiff’s 
claim 

The present suit was instituted on 
the 14th of June, 1920. The plaintiff’s 
case was that five or six years previ¬ 
ously he had permitted his two bro¬ 
thers to live in his part of the house. 
The purchase at auction by Konwal 
Nain was merely benami on his own 
account. Hi-? brothers now refused to 
surrender possession to him and he 
accordingly brought the suit to com- 
pel them to do so. 

The trial Court held that the suit 
was barred by limitation. It doubted 
the plaintiff ’s story of permission to 
his brother* to take possession and 
considered that limitation should he 
held to run from the date of the pri¬ 
vate award and not from the date of 
the decree confirming that award. If 
the latter is the correct date then in 
any case the suit was in time by four 
days. 

The lower appel'ate ourt expressed 
considerable doubt as to the correct¬ 
ness of the first Court’s finding on the 
subject of limitation pointing out that 
the only evidence on the point con¬ 
sisted of the two conflicting state¬ 
ments of the plaintiff and one of the 
defendants. It. however, did not come 


to a positive decision on the question 
as it held that S. 66 of the Civil Pro¬ 
cedure Code barred his suit. This 
secti >n provides that no suit shall be 
maintained against any person claim¬ 
ing title under a puronase certified by 
the Court on the ground that the 
purchase was made on behalf of the 
plaintiff. No doubt it would be a com¬ 
plete answer to the suit so far as 
Konwal Nain is concerned, but the 
latter has not chosen to contest the 
claim. In Saradindu Chakarvarti v. 
Onsta Behan Pramanik (I), on almost 
identical facts, where the heirs of the 

auction purchaser did not appearand 

deny the plaintiff’s benami purchase, 
it was held that S. 6 > of the Code of 
Civil Procedure only applies when 
the plaintiff attempts to assert his 
secret title as against a certified pur¬ 
chaser. This vi^w of the law appears 
to be a correct one and in the circum¬ 
stances of the present case S. 66 is nol 
bar. 

The only point which has been 
strongly urged on behalf of the res¬ 
pondent is that the plaintiff no longer 
has any subsisting title. On his own 
showing he had given up possession 
of the property a year or more before 
the auction sale and was not in pos¬ 
session when that toxk place, and had 
therefore no right to sue at the time 
when the suit was brought. But the 
title was in him from the date of the 
award and unless the defendants’ 
statement is accepted it was under 
permission from him that the defend¬ 
ants had taken possesion. The bur¬ 
den of proving adverse possession was 
unquestionably on the defendants. 
The somewhat hesitating finding of 
the lower appellate Court Is to the 
effect that they have failed to dis¬ 
charge this burden. They produced 
no evidence in support of their con¬ 
tention beyond the statement of one 
of themselves. I agree with the lower 
appellate Court. • The appeal, there¬ 
fore, must succeed and the plaintiff 
will gee a decree for r< covery of pos¬ 
session of the property in suit with 
costs in all Courts including in this 
Court fees on the higher scale 

Appeal allowed. 

(1) 1923 081,302 = 27 C.VV.N, 208 -37 C.LJ. 

403. 
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Dalal, J. 

(Syed) Siddiq Ali —Plaintiff—-Appel¬ 
lant. 

v. 

Chaftda— Defendant—Respondent. 

S. A. No. 124 of 1923, Decided on 
25th June 1924, against the decree of 
the D. J. of Bulandshahr, dated 1st 
November 1922. 

Agra Tenancy Act , S . 194(1) — Lambardar 
tuing for rent or ejectment is presumed to act 
as co- sharers' agent—But presumption is re - 

buttable. 

If a lambarder sues a tenant either for the 
recovery of rent or for ejection, the presump¬ 
tion would be that he is appointed as agent 
to aot on behalf of all the co-sha-ers. Bat it 
would be open to the tenant to pnve that in 
that particular rnabal the arrangement bet¬ 
ween the oo-aharers was such that lambardar 
oannot be trea ed as an agent of all the co- 
fhirers. 36 All. 441. Dist. 18 A.L.J. 435. Foil. 

[P. 49 C. V 

Iqbal Ahmad— for Appellant. 

S . Abu Ali— for Respondent. 

Judgment.—The plaintiff lambardar 
sued a tenant for recovery of rent and 
his defence was that he had paid it in 
good faith to one of the co-sharers 
Mt. Fatima. The trial Court of the 
Assistant Collector accepted the de¬ 
fence and dismissed the suit. On 
appeal the learned District Judge 
held that the rent was net paid and 
even if paid the defendant did not do 
so in good faith. The learned Judge 
disagreed with the first Court and 
found that the defendant was a tenant 
of the proprietary body in general of 
the khata khewat in which the land in 
suit was included. He also disagreed 
with another finding of the fir^t Court 
that the defendant was a tenant of 
Mt. Fatima alone. He then went on 
to discuss whether the plaintiff as 
lambardar was entitled to collect the 
entire rent from the defendant. 

In the written statement the defen¬ 
dant had specifically pleaded that the 
lambardar had no right to realise rent 
in the mahal in suit. The learned 
Judge found as a fact by reference to 
entries in the settlement records that 
in this particular mahal there was a 
provision that each co-sharer collected 
his own rents. On this ground the 
plaintiffs suit was dismissed and he 
has come here in second appeal. 

1925 A/7 & 8 


His learned counsel argued that 
the point in controversy was conclu¬ 
ded by the Full Bench ruling in the 
case of Gulzari Mai v. Jair am (1). 
This view does not appear to me to 
be correct. What was held in that 
case was that where a lambardar has 
a right to collect rents from tenants 
in the village, he is entitled to main¬ 
tain a suit for ejectment of a tenant 
without joining the other co-sharers 
as parties. Their Lordships observed 
(page 609 of report), “ we think that 
it is extremely improbable that S. 194 
was intended to apply to the case of a 
Umbardari village. If, however, it 
does apply, in our opinion, where the 
suit is brought by the lambardar in a 
lambardari village, strictly as lambar¬ 
dar, then the co-sharers must be 
deemed to have acted jointly through 
the person who is declared by law to 
be their representative.” This neans 
that in the absence of any evidence to 
tne contrary, a lambardar must be 
presumed to have been appointed an 
agent by the rest of the co sharers to 
act on beha f of them all under S. 
194(1) of the Tenancy Act. It cannot 
convey the meaning that even where 
the lambardar is specifically debarred 
from collecting rents on behalf of all 
the co-sharers, he can against the 
wishes of the other co-sharers, act as 
their agent under S. 194(1). In my 
opinion the point decided is one of 
presumption. If a lambardar sues a 
tenant either for the recovery of rent 
or for ejection, the presumption would 
te that he is appointed as agent to 
act on behalf of all the co-sharers. 
But it would be open to the tenant to 
prove that in that particular mahal 
the arrangement between the co¬ 
sharers was such that the lambardar 
cannot be treated as an agent of 
all the co-sharers. Jr Mt. Fatima 
v. AH Akbar (2) Piggot, J in deli¬ 
vering the judgment of a Bench 
observed at p. 438 “Under clause (l) 
of S. 194 the obligition imposed upon 
all co-sharers to sue jo ntly for any 
arrears of rent due to them jointly is 
made subject to this exception, that 
if they have appointed an agent to 

act on behalf of them, the suit may 

^ _ 

(1) 11914] 36 All. 441 = 24 I.C. 174 = 12 A.LJ 
606. 

(2) 1920] 18 A,L.J. 435 = 56 I.C. Ilf 
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be maintained by the said agent In The plaintiff may be entitled to re- 
a lambardari mahal, the lambardar is cover bis share of the rent but that 


from the date of his appointment the 
agent appointed to act on behalf of 
the co-sharers and is the only person 
who under S. 191(1) aforesaid has a 
right to institute a suit against a de¬ 
faulting tenant for the recovery of 
any rent not statute barred. 1 ’ 

This will be the case when the con¬ 
test lies between the lambardar and 
the tenant and there is no evidence of 
the appointment of the lambardar by 
all the co-sharers as their agent. This 
Couri cannot have intended to hold 
that in spite of arrangements to the 
contrary between the co-sh^rers and 
the refusal of the co sharers to ap¬ 
point the lambardar as their agent, 
the lambardar should in viitue of his 
office be entitled to act as agent of 
principals who repudiate him. In 
every case the question will be one of 
burden of proof. The lambardar in 
virtue of his office shall he presumed 
to be an agent under S. 191(1) until 
the contrary is proved. The learned 
Judge of the lower Court was not 
justified in criticising the reasoning 
of a judgment of this Court that for a 
lambardar there was no necessity of 
specific evidence of his appointment 
as agent. 

At the same time I do not agree 
with the arguments of the appellant’s 
learned counsel that every lambardar 
is entitled to act as agent of all the 
co-sharers of the mahal in spite of a 
contrary arrangement betw en the 
co sharers, who have agreed to collect 
rent separately and not to appoint the 
lambardar an agent on their behalf. 

It was suggested to me on behalf of 
the appellant that an issue should be 
remitted to discover whether the lam¬ 
bardar in this particular mahal had a 
right to collect rents or not. I think, 
however, that this point has been 
carefully gone into by the Judge of 
the lower appellate Court and decided 
against the appellant. 

I There is an arrangement in this 
(village that every co sharer shall col- 
liect his own rent. Under the circum¬ 
stances in this particular case the 
Uambardar is not an agent of all the 
Ico-sharers. 


question has not been brought into 
issue here, nor is it one of the grounds 
of appeal. Under the circumstances 
I am not p r epared to remand the suit 
for a trial of that issue 

I dismiss this appeal with costs. 

Appeal dismissed . 
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Mears, C. J. and Piggott, J. 

Jwala Prasad —Plaintiff—Appellant. 

v 

Irshad Muhammad Khan — Defen’ 
dant— Respondent. 

L. Pc A. No. 145 of 1922, Decided 
on L5th February, 1924, from the 
judgment of Gokul Prosad, J. in S. A. 
No. 200 of 19^1 rtporied in 1923 All. 
344. 

Agra Tena cy Act, S.201 (1)—Suit against 

person in actual possessio >,by pe son who by 
midake in record, >• as c muel ed to pay for¬ 
mer s revenue, a>mes indtr S. 201 (1). 

The suit was o> e brought under the provi¬ 
sions of S. 160 of t; e Tenancy Act. The plain, 
tiff during the yean to which the suit referred 
stood recorded as the usufructuary moitgagee 
of a share of 16bisw js and odd in a certain 
mahdl. By reason of this record be was com¬ 
pelled to pay the whole of the land revenue 
demand in respect of the said share. Asa 
matter of fa< t a portion of the mortgage had 
been redeemed and the D a,!J tift was really in 
possession as mortgagee ovrr a snare of 814 
bis was only. The deft n lant was the co sharer 
in possession of remainder. 

Held : that -what the pla ntiff had to show 
was that as a matter of lac t he was a co- 
sharer who had paid arrears of revenue on 
accouLt of another co-shiier. Because, the 
revenue record duri g t oe y» ars in suit was 
incorrectly framed, toe plai tiff did noton the 
face of that record appear to have paid any 
revenue except that \*bich was due from the 
share recorded in his name as usufructuary 
mortgagee. His positi n therefore, was that 
of a co-sharer no. re ordeu as having the 
particular i_roprie\ary right wti ch would 
entitle h.m to miiutaii the suit brought by 
him. In reality his ca e fall under the first 
clause, and not u nder he t ird clause of S. 201 
of the Tenancy Ac- The Court had jurisdic¬ 
tion to inquire imo th s matter and to deter¬ 
mine the question f ■ ossession. [P. 51, O. lj 

Munshi (Juizuri Lai —for Appellant. 

Judgment.— This appeal has been 
heard ex-parte . The suit was one 
brought ueder the provisions of S. 160 
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of the Agra Tenancy (Act No. II of 
1901). The plaintiff during the years 
to which the suit refers stood record¬ 
ed as the usufructuary mortgagee of 
a share of 16 biswas and odd in a cer¬ 
tain mahal. By reason of this record 
he was compelled to pay the whole 
of the land revenue demand in respect 
of the said share. As a matter of 
fact a portion of the mortgage had 
been redeemed and the plaintiff was 
really in possession as mortgagee 
over a share of 8J4 biswas only. The 
defendant was the co-sharer in pos¬ 
session of the remainder. The Courts 
below differed on the plain question 
of fact, namely, whether.the plaintiff 
had or had not daring the years in 
suit enjoyed possession over the entire 
share of 16 bis vas and odd. We do 
not agree with the learned Judge of 
tais Court, where he appears to hold 
that the lower appellate Court failed 
to determine this point. We have no 
doubt that the learned District Judge 
. has decided that the plaintiff during 
the years in suit ws.s in possession 
only of a share of 8 biswas 5 biswansis. 
The learned Judge of this Court, how¬ 
ever, in reversing the decision of the 
lower appellate Court, was influenced 
by a curious argument addressed to 
him with respect to the wording of 
S. 201 of the Agra Tenancy Act (No. 
ILof 1901). What the plaintiff had 
to show was that as a matter of fact 
he was a co-sharer who had paid 
arrears of revenue on account of 
another co-sharer. Because the 
revenue record during the years in 
suit was incorrectly framed, the 
plaintiff did not on the face of that 
record appear to have paid any 
revenue except that which was due 
from the share recorded in his name 
as usufructuary mortgagee. His posi¬ 
tion, therefore was that of a co-sharer 
not recorded as having the particular 
proprietary right which would entitle 
him to maintain the suit brought by 
him. In reality his case fell under 
the first clause, and not under the 
third clause of S. 201 of the Tenancy 
Act. The learned District Judge had 
jurisdiction to inquire into this matter 
and to determine it. His finding on 
the question of possession is final. 

We accept this appeal, set aside the 
order of the learned Judge of this 


Court and restore the decree of the 

lower, appellate Court. The costs of 
both hearings in this Court must be 
borne by the defendant. 

Appeal allowed 
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Boys, j. 

Raghuraj Singh— Plaintiff—Appli¬ 
cant. 


v. 

Sham Dei and another—Defendants— 

Opposite Parties. 

Civil Rev. No. 72 of 1924, Decided 
on 26tit June 1924, against the order 
of the Judge of the Court of Small 
Causes at Jhansi, D/- 11th January 
1924. 

Provincial Small Causa Courts Act , Sch, II 
Art, 65 (g)Suit for recovering jewels etc. 
given for m m iage arranged , which had fallen 
through , is not cognizable by Small Cause 
i ourt. But when it has been Jully tried on 
merits, fhgh Court can't interfere in Revision- 
Civil P C„ S. 116. 

P amt IT sued for return of ornaments and 
for certain mouey expended. The ornaments 
^ere said to hive been given and the money 
was sam to have been expended in consequence 
of a marriage which had been arranged and 
toe suit for recover* was due to the fact of 
toat marriage having fallen through. 


liciu, . maw lue aim 


- " “V/U w b aiaiiu i0 uy 

a bmaii Cause Court in view of the fact that 
part of the claim was for money which it was 
alleged had been expended in preliminary 
marriage ceremonies; ,but that as the suit 
was trod out fully by that Court on the merit* 
wituout any objection by either party and 
without the point having come otherwise to 
its notice the High Court should not interfere 
25 All., 135. Foil. [P.52,0.1] 

K, lV, Laghate —for Applicant. 

W P, Asthanu — for Opposite 
Party. 

Judgment. In this case the plain¬ 
tiff sued for return of ornaments and 
for certain money expended. • The 
ornaments are said to have been given 
and the money is said to have been 
expended in consequence of a marri¬ 
age which had been arranged and the 
suit for recovery was due to the fact 
of that marriage having faller 
through. The learned Judge of the 
Small Cause Court dismissed the suit 
on the merits, having heard it fully 
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Th is application in Civil revision is 
now made by the plaintiff urging 
that the jurisdiction of the Court of 
Small Causes was ousted by clause 
35 sub-clause (g) of Schedule 2 of the 
Provincial Small Causes Courts Act. 
That clause bars the trial of suits for 
compensation for breach of contract 
of betrothal or promise of marriage. 
In view of the fact that part of the 
claim was for money which it was 
alleged had been expended in preli¬ 
minary marriage ceremonies I think 
that the clause in question would, if 
appealed to, by either party or if it 
had come to the notice of the learned 
Judge earlier, have been a bar to the 
trial of the suit by the learned Judge 
of the Small Cause Court. On the 
other hand, the suit was tried out 
fully by him on the merits without 
any objection by either party and 
without the point having come other¬ 
wise to his notice. Under these cir¬ 
cumstances I think that this Court 
should not interfere and in that view 
I am supported by the case in Ram 
Lai v. Kabul Singh (1). The applica¬ 
tion is dismissed with costs. 

Application dismissed . 

(1) 11902] 25 All. 135 = (1902)A.W.N.219.~' 
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Neave, J. 

Mahomed Abbas Ali Khan —Defen¬ 
dant— Appellant. 

Sahu Gokul Chand , and Others — 
Plaintiffs—Respondents. 

S. A. No. 59 of 1923, Decided on 
25th June 1924, from a Decree of Sub. 
J, of Bijnor at Moradabad. 

Limitation Act , Art t 109-Auction-pur chaser 
letting land and receiving rent-Svbsequent 
sole of sortie lar d in execution of prior mort 
gage deert e-Suit by the second auction 
purchaser to recover the rent received by the 
fir*t one-Lxmitaixon runs from date of receivt. 

M purcbai'd ceitaiD land at aD auct on sale 
in execution of a mortgage decree. On the 
19tb of June, 1917. he leased this property 
to certain persons for ore year at a rental of 
Rs. 200. Out of this Rs. 100 vs as paid to him 
on the same day and apparently Rs. 32-8 a 
few days later. 

On the 3rd of July 1917, the same land was 
told in execution of a prior mortgage decree 
aDd purchased by P. Rs. 67-8 was paid by the 
lessees to him as t he balance of the rent due 
for the year 1325, Fasli. On the 30th of 
April, 1921, he brought the suit against the 
lessees and le ssor to recover the Rs. 132-8 
paid to the latter with interest. 


Held: that Art. 109 applied and that the 
suit was barred by time, as the time began 
to run from the date of receipt of the rent. 

[P. 52, C. 2] 

Mukhtar Ahmad —for Appellant. 

Peary Lai Banarji —for Respon¬ 
dents. 

Judgment. —The defendant-appel¬ 
lant, Muhammad Abbas Ali Khan 
purchased certain land at an auction 
sale in execution of a mortgage 
decree. On the L9th of June, 19l7, he 
leased this property to the other four 
defendants for one year at a rental 
of Rs. 200. Out of this Rs. 100 was 
paid to him on the same day and 
apparently Rs, 32-8 a faw days later. 

On the 3rd of July, 1917, the same 
land was sold in execution of a prior 
mortgage decree and purchased by 
the plaintiff-respondent. Rs. 67-8 was 
paid by defendants 1 to 4 to him as 
the balance of the rent due for the 
year 1325, Fasli. On the 30th of 
April, 1921, he brought the present 
suit against all the defendants to 
recover the Rs. 132-8 paid to th® 
present appellant with interest. 
The plaint, as framed, does not dis¬ 
close at all clearly the nature of the 
suit. The first Court held that the 
claim was barred by limitation and 
it dismissed the suit. The lower 
appellate Court, however, his found 
that the cause of action did not arise 
till the end of the Fasli year 1325, 
and that, therefore, the suit was 
within time. 

The only point taken in appeal is 
that of limitation, and it is contended 
that time must run from the date of 
payment of the Rs. 132-8 to the appel¬ 
lant. The only Article, which appears 
to apply to the case is Art. 109: “for 
the profits of immoveable property 
belonging to the plaintiff which has 
been wrongfully received by the 
defendant.*’ Under this A) tide the 
period of limitation begins to run 
when the profits are received. The 
suit is clearly barred by time, and 
the appeal must succeed. The order 
of the Court below is set aside and 
the plaintiff’s suit is dismissed with 
costs in all Court including fees in 
this Court on the higher scale. 

Appeal dismissed . 
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Dalal, J. 

Gkasi and others— Defendants—Ap¬ 
pellants. 

v, 

Mt . Bharto and others— Plain tiffs— 
Respondents. 

S. A. No. 159 of 1923, Decided on 
26th June 1924, against the decree 
of the Addl. D. J. of Meerut, D/— 
15th November, 1922. 

Agra Tenancy Act. % S. 32 (2)—Suit for 
possession of ipecifie plots , against co-tenants 
is not barred when the holding has been divided 
among themselves . But such suit does not lie 
a gainst landlord. 

When onoe ootenanti are in separate pos 
session of sapardte plots out of the holding and 
one of the co-tenants is dispossessed, he is 
entitled to sue for specific possession of the 
plots from which he is disp^sessed so long 
as the suit is iiiiituted against the oo-tenants 
and not the land lor i. Such possession does 
not in any way interfere with the rights of 
the landlord—33 All., 143. Foil. 29 All. 66, 30. 
All. 90, 31 All. 348. Dist. [P. 53 C, 2 P, 54 C. 1) 

K. N. Katju —for Appellants. 

Iqbal Ahmad —for Respondents. 

Judgment.— The plaintiffs, oc¬ 
cupancy tenants to the extent of l/3rd 
in the occupancy holding sued for 
possession of specific plots on the 
ground that the holding had been 
divided between them and the defend¬ 
ants and they had been in possession 
of these specific plots from which 
they had been unlawfully ejected. 
The learned Munsif was of opinion 
that such a suit for specific posses¬ 
sion was barred under the provision 
of S. 32 (2) of the Tenancy Act and 
granted to the plaintiffs joint posses¬ 
sion with the defendants to the extent 
of l /3rd of the entire holding. On 
appeal by the plaintiffs the learned 
District Judge yvas of opinion that a 
suit for possession in pursuance of 
existing facts and previous separate 
possession of co-tenants was not a 
suit or other projeeding for the divi¬ 
sion of a holding or distribution of 
rent thereof and was not barred by 
any provision of the Tenancy Act. 
The matter is concluded by a decision 
in Letters Patent of a Bench of this 
Court in Raghunath Kalwar v. Bala 
Din Kalwar (t). The case was first 
heard by one learned Judge and 

W UWL 33 All. 143 = 7 I.C. 398=7 A.L J 918. 


afterwards by another learned Judgt 
as the first Judge omitted to 
sign the judgment. The Letters 
Patent Appeal was heard by two 
other Judges. So in reality the 
opinion to that effect was confirmed 
by four learned Judges of this Court. 
In that case a former decree wa» 
pleaded as res judicata and the 
defence was that the decree was in¬ 
operative as having been passed con¬ 
trary to the provisions of S. 32 (2). 
The judgment pleaded as a bar wag 
delivered in a case similar to the 
one here. The learned Chief Justice 
observed 

There is no objection to joint 
tenants agreeing among themselves 
to occupy and cultivate distinct part* 
of the joint holding, provided, that 
their so doing in no respect pre¬ 
judices the rights of the land-holder.” 

The other learned Judge (Banerji, J.) 
said 

4 The former suit was not one for 
partition of a holding or the distribu. 
tion of the rent thereof but was a 
suit for exclusive possession ot 
certain plots of land which the then 
plaintiff claimed to be separate pro¬ 
perty. The Court which tried that 
suit had jurisdiction to entertain it. ” 
The learned counsel for the defen¬ 
dant-appellant referred to three 
former rulings of this Court:— Achhey 
Lai v. Janl:i Prasad (2) Ashiq 
Husain v. Axgari Begam (3) Najib 
Ullah v. Gulsher Khan (4). 

In the Full Bench case the case 
reported in 3 A. L. J., was distingui¬ 
shed because the parties in that case 
had only the shadowy right of the 
mortgagees of an occupancy holding. 
The case reported in 4 A. L. J. did 
not depend upon any previous divi¬ 
sion but desired the Court actually to 
divide the holding. Such a suit 
would naturally offend against the 
provisions of S. 32 (2) I do not think 
that the ruling in 33 All. 14* is in 
any way in conflict with former 
rulings of this Court. When once co- 
tenants are in separate possession of 
separate p lots out of th^ holding -vnd 

[1906] 29 All. 66 = 3 A. L. J. 735 = 1906 
A. W.N. 274. 

(3) [19081 30 All. 90—4 A. L. J. 809-1908 
A. W. N. 21. 

(4) [1909] 31 All. 348-1 I. C. 594-6 A. L. J 
343 (F.B.) 
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ohe of the co-tenants is dispossessed, 
he is entitled to sue for specific pos¬ 
session of the plots from which he is 
dispossessed so long as the suit is 
instituted against the co-tenants and 
not the landlord. Such possession 
does not in any way interfere with 
the rights of the landlord. 

I dismiss this appeal with costs 
which shall include here counsel’s 
fees on the higher scale. 

A pp ea I (i i s rn is sad. 


1925 
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Dalal, J. 

tikon dor Siwch <■ ml another 
iffs—Appellants. 


Plain- 


v. 


B'ichc.hu, Panne and another —De¬ 

fendant^—Re i pondents. 

S. A.. No. 200 of 1923, Decided on 
27th June 1924, against the decree 
of Dist. J., Ben ires, D/— 1st November, 

1922. 

# TTindu. Law—Joint family — Alienation— 
Mi ’i or born or conceiv d af er the expiry of 
tnitat on against a'l the co-parcener >* existing 
at time of sale cannot revive, cause of action — 
Limitation Act , S. 6. 

A son born in a joint Hindu fam ly acquire 
by birth interest in ancestrpl property but 
does not acquire any interest in any right to 
sue. The cause of act on accrues after aa 
alienation when the puichaser tak^s posses¬ 
sion (see Art 126 Limitation Act), and a new 
oaust of action does not accrue upon the 
subsequent birth of a son in the family. 

IP. 55, C.l] 

The after born son does n^t acquire a fresh 
cause of action and a fresh period of limita¬ 
tion d' es rot st^rt from the date of his birth. 
In his case the time from ^hich the perioi of 
l?m tation is to be reckoned is the date of the 
transfer and when he was n ,t b rn on that 
date and was under no disability be cannot 
obtain the benefit.>f tin proviso s of S 6 cf 
the Limitation Act He < a i take advantage 
of any c .use of action ex sting at his birth 
aDd sue within the per oa of limitation but 
cani ot start afresh per od at hi* birth. 8 
W.R., 285; 4 All., 120. Foil. 24 0. C. 330; 1 
Lah. 558 Ref. to. (P. 55, C. 1} 

Mushtaq Ahmad —for Appellants. 

S. A/. Sen —for Respondents. 

Judgment—The plaintiffs (Hindu 
sons) sued for the setting aside of an 
alienation by their grand-father, one 
Ajudhia Singh. Both the subordinate 
Courts held that the suit was time- 
barred. This second appeal is filed in 

consequence. 


The youngest son of Ajudhia Singh 

was Ram Iqbal and the eldest son 
of Ram Iqbal is the plaintiff Sikandar 
Singh. The learned Subordinate 
Judge of the trial Court held that 
whf-n Sikandar Singh was born and 
also before he was conceived Ram 
Iqbal had Rst his right to question 
the alienation, being at the time 24 
years of age. It was argued on the 
basis of a slip in the judgment of 
the learned Subordinate Judge that 
Sikandar Singh was conceived before 
Ram Iqbal’s right to sue had become 
time barred. In one portion of the 
judgment he observed. 

“Mahabir Singh the next witness 
said that Ajudhia had died at the age 
of 60 or 65. This seems correct. He 
further says that Ram Iqbal was 9 
or 10 years old when Ajudhia died, 
so according to this calculation Ram 
Iqbal would be 21 years old when 
Sikandar was born, and this seems 
coi rect.” 

Here 21 is a slip for 24. The learn¬ 
ed Judge goes on to observe. 

“The fact is that Ram Iqbal is now 
32 years old. He was 11 years old 
when his father died. He was 24 
years old when his first son was 
born.” 

This 24 is correct because accord¬ 
ing to the lower Court Ajudhia died 
in 1901, Ram Iqbal was 11 years old 
at the time and Sikandar was born 
in 1914. So on the date of the birth 
of Sikandar Ram Iqbal would be 24 
according to the finding of the trial 
Court and not 21. This finding has 
been upheld by the lower appellate 
Court. 

The more interesting argument is 
that even granting that all the sons 
of Ajudbia Singh and every other 
member of the joint family at the 
time of the birth of Sikandar Singh 
had lost their right to sue for the 
setting aside of the transfer by reason 
of limitation, Sikandar Singh, as soon 
as he was born would acquire the 
right to bring a suit such as the pre¬ 
sent. 

Various rulings were quoted stat¬ 
ing general principles but not dealing 
exactly with the point of limitation. 
According to this argument even if 
the plaintiffs had not sued, their great 
gr&nd-ohildren could haye come to 









SlKANDAR V. BACHOHU (Dalai, J.1 Allahabad 55 


Court to question the title of the then 
owner of the property on the ground 
that Ajudhia Singh had transferred 
the property without the consent of 
the other members of the joint family 
and the then owner was not able to < 
prove legal necessity for the trans¬ 
fer. I am not prepared to count¬ 
enance such a proposition of law, 
which would offend against every 
principle of the law of limitation. A 
Hindu son when he is born in a 
family is born to all the rights which 
exist at the time in the family and 
not to rights which existed in the 
family a century before. No title 
derived from a Hindu would be safe 
under such a contingency. 


Adopting the view of law of the 
lower Courts, if when Sik&ndar Singh 
was born there had existed in the 
family a right to question the trans¬ 
fer on the ground (fits being made 
without the consent of the other co¬ 
parceners and without legal neces¬ 
sity S'kandar Singh may have been 
entitled to bring a suit up to three 
years after attaining majority even 
though at the time when he brought 
the suit a similar suit by older mem¬ 
bers of the family had been time- 
barred. The right to sue must how¬ 
ever be alive at the time of the birth 
hr at the time of the conception of 
phe Hindu son in order to entitle him 
[to such a right. Once every member 
jof a particular Hindu family had lost 
Dy efflux of time the right to question 
an alienation, a son concieved and 
born subsequent to the loss of the 
right to sue by the family cannot 
revive a time-barred right. 


So far I have discussed the facts 
of the case with reference to the view 
of law adopted by the lower Courts. 
iMy own view of the law on the point 
(is more restricted : it 4 s that a son 
orn in a joint Hindu family acquires 
>y birth interest in ancestral pro- 
erty but does not acquire any in- 
'Orei-t in any right to sue. The cause 
of action accrues after an alienation 
when the purchaser takes possession 
(see S. 126 Limitation Act) and a new 
cause of action does not accrue upon 
the subsequent birth of a son in the 
family. This was held as early as 
1867 in Raja Ram Tenant v. Lachman 


Prasad (1) and the same principle of 
law was laid down by the Privy 
Council in Ujagar Singh v. Pitam 
Singh (2). Applying this principle 
of law the after born son does not 
acquire a fresh cause of action and 
a fresh period of limitation does not 
start from the date of bis birth. In 
his case the time from which the 
period of limitation is to be reckoned 
is the date of the transfer and as he 
was not born on that date and was 
under ro disability he cannot obtain 
the benefit of the provisions of S. 6 
of the Limitation Act. He can take 
advantage of any cause of action 
existing at his birth and sue within 
the period of limitation' hut cannot 
start a fresh period at his birth. 

Confusion of thought arises in the 
discussion of the present question 
from fixing it up with two other 
propositions of law more of less 
alike :— 


1. That after born sons have a vest¬ 
ed interest co-oxtensive with that of 
previously born sons of the family. If 
a minor son is in existence at the time 
of the alienation, he can sue within 
three years of his majority and an 
after born son can take advantage 
of this extension of time. Ram - 
kishore Kedarnath v. Jainarain Ram - 
raehpal (3). 


2. That the minority of one son will 
save limitation for all sons under S. 7 
of the Limitation Act. If A, B and 
C major sons and D minor son, were 
in existence at the time of the aliena¬ 
tion, limitation (if it has not expired 
earlier) will be saved for a*i until D 
attained the age of 21. 


These propositions of law however 
have no bearing on the inquiry whe¬ 
ther S. 6 of the Limitation Act is 
applicable to an after born son or 
not. A learned Judge of this Court 
Mr. Justice Daniels aas elaborately 
discussed this auestion in the judg¬ 
ment of a Bench delivered by him 
in Oudh Chotey Singh v. Hardeo 


(1) 8 W. B. 285. 

(2) 11882] 4 All, 120*8 L A 190=4 Sar. 275 

■ (P.O.) 

(3) (1913) 40 Cfcl. 966 = 40 L A 213 = 1913 

M. W. N. 661 = 14 M. L. T. 163 = IT 
' C.W.N. 1189=18 0. L.J. 237=15 Bom 
L. R. 867=11 A. L.J. 865=25 M.L.A 
513-20 L O. 958-10 N. L. R. 1 (P. OJ 
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Singh (4) and arrived at the same in 
conclusion. He has quoted there 
support of his view a recent authority 
of the Punjab High Court (Lachmandas 
▼. Sundardas (5). 

I dismiss this appeal with costs 
which shall include fees on the higher 
icale. 

Appeal dismissed. 

(4) [19?2] 24 0. C. 330=64 I. 0. 757. 

(5) [1920J lLah. 558 = 59 I. C. 678. 
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Dalal, J. 

Sheikh Karimullah— Plaintiff—Ap¬ 
pellant. 

V. 

Gudar Koeri and others —Defendants 

‘Respondents. 

S. A. No. 201 of 1923, Decided on 
2?th June 1924, from a decree of the 
D. J. of Benares, D/- 10th November 
1922. 

(a) Mori gage— Sait for possession on re¬ 
demption—Plaintiff assignee from mortgagor 
— Suit is based on mortgage and not on title 
and mortgage must be strictly proved. though 
contest is really between mortgagor and third 
party , not mortgagee. 

Plaintiff wai transferee from the alleged 
mortgagor. The §uit was for possession on 
redemption of the mortgage. It appeared 
that the contest lay between the alleged 
owner and one of the defendants (other than 
the alleged mortgagee) as to the ownership 
of the property. But in the plaint no relief 
was claimed specifically against the defend¬ 
ant referred to, as apart from the mortgage. 

Held : that the suit was entirely on the 
mortgage, as even the nature of the conflict 
between the alleged mortgagor and the third 
party defendant ment.oned ahove was not 
indicated in tbe plaint It could not be said 
that the suit was one for possession by the 
transferee of an owner against all p)*sible 
persons who were keeping him out of pos- 
stss ; c □. Hence the mortgage must be strict¬ 
ly proved. [P* 57 0.1) 

(b) Evidence Act,S.68—Evidence of Attes¬ 
tors to mortgage deed is indispensable unless 
it is impossible to produce them. 

Failure to call as witnesses, any of the 
persons who had attested mortgage deed where 
it waa not shown that they had died or were 
not subject to the process of the Court or 
ware incapable of giving evidence, wae held 
te be fatal. [P. 56 C.ll 


(c) Evidence Aet. 8 . 68— Section must be 
observed even when secondary evidence ie given*— 
Evidence Aet. 8,68. 

A certified copy is sufficient secondary 
evidence under S. 63 of the existence, cendi- 
tions and contents .of the deed but not of its 
execution, which mast be proved as requir¬ 
ed under 8.68. [P. 57 C. 1] 

M. L. Agarwala —for Appellant. 

K. N. Katju —for Respondents. 

Judgment— The plaintiff Sheikh 
Karimullah is purchaser of the alleg¬ 
ed rights, and interests of defend¬ 
ant No. 4 Mital. His allegation was 
that Mital and others had mortgaged 
the property to defendant No. 1 
Gudar and he desired to redeem that 
mortgage of 9th May 1917. Another 
important party defendant in the suit 
was defendant No. 6 Mt. Deokali. 

In para 10 of the plaint it is stated 
that defendant No. 6 Mt. Deokali was 
made a party though she had no 
concern in the property because of 
the allegation of the mortgagee, 
Gudar, that he had made over posses¬ 
sion to her. Defendant No.7 is a trans¬ 
feree from Mt. Deokali.lt appears that 
contest lies between Mital and Mt. 
Deokali as to the ownership of the 
property. In the plaint however no 
relief is claimed specifically against 
Mt Deokali as apart from the mort¬ 
gage. In para 12 possession is desir«- 
ed on redemption of mortgage. i 

A copy of the registered mortgage 
deed was produced and the mort¬ 
gagee Gudar did not produce the ori¬ 
ginal. Gudar denied the existence of 
any mortgage. Both the subordinate 
Courts have held that the mortgage 
was not proved because no attesting 
witness was called for the purpose of 
proving its execution as laid down in 
S. 68 of the Evidence Act. It is ad¬ 
mitted that both the attesting wit¬ 
nesses are alive and no attempt was 
made to prove that they were not 
subject to the process of the Court or 
incapable of giving evidence. The 
argument of the learned counsel for 
the plaintiff-appellant was twofold 
(1) that the suit was not based on the 
mortgage and that therefore it was not 
necessary to prove the document stri¬ 
ctly and (2) that when the mortgagee 
Gudar failed to produce the original 
document the evidence of the mort¬ 
gagor Mital and of the scribe of tha 
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document was sufficient to prove the 
document by secondary evidence. 

As I have already pointed out the 
feuit is based entirely on the mort¬ 
gage. The nature of the conflict 
between Mital and Mt Deokali is not 
even indicated in the plaint. It can¬ 
not therefore be said that the suit 
is one for possession by the trans¬ 
feree of an owner against all possible 
persons who are keeping him out of 
possession. I am of opinion that the 
mortgage is required to be strictly 
proved having regard to the nature 
of the plaint. 

The next argument was that the 
admission by the mortgagor of hav¬ 
ing execute! the document was suf- 
icient evidence of execution and that 
the existence, condition and contents 
of the document were proved by the 
production of a certified copy of the 
document. A certified copy is suffi¬ 
cient secondary evidence under S. 
63 of the existence, condition and 
contents of the deed but not of its 
execution. The ingenious argument 
was advanced that S. 67 and those 
which follow up to S. 73 deal with pri¬ 
mary evidence and not with second¬ 
ary evidence. I do net think that 
such an argument can hold when in 
8. 65 there is no mention of second¬ 
ary evidence being given of the exe¬ 
cution of a document. S. 67 follows 
the mention of primary and second¬ 
ary evidence in Ss. 61—66 and would 
presumably govern both kinds of 
evidence. The submission was made 
that if the mortgagee suppressed 
the original document and won over 
the attesting witnesses it would be 
impossible to prove a deed of mort- 
gage if the provisions of S. 68 were 
insisted upon. This difficulty how¬ 
ever can be overcome by the appli¬ 
cation of the provisions of S. 71. 
If the plain* iff had summoned the 
two attesting witnesses and they 
denied execution either through colu- 
sion or absence of recollection it 
would have been open to the plain¬ 
tiff to prove the execution by any 
other evidence. 

In my opinion the two subordinate 
Courts were correct in insisting upon 
the due observation of the provisions 
of 8. 68 and refusing to use the mort¬ 
gage deed as evidence on non-compli¬ 


ance by the plaintiffs of the terms 
thereof. I do not think that the pre- 
sent plaint can be turned into a con¬ 
flict between the plaintiff and MsU 
Deokali, so it will not be a proper 
course to remand the suit to the 
trial Court to decide the question of 
possession by right of title. 

I dismiss this appeal with costs 
which shall include here fees on the 
higher scale. 

Appeal dismissed . 
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Walsh, Ag. C. J. and Ryves, J. 

Girdhari Lal— Applicant. 

v. 

Zorawar Singh —Opposite Party. 

F. A. F. 0. No. 164 of 1923, Decided 
on 12th June 1924, from an order of 
the Sub. J. of Muttra, D/- 11th 
August 1923. 

Civil P. C. 0. 47. R. S .— A re fusal to restore 
an application for review when the applica - 
tion to restore has been heard on the merits , is 
not appealable— Civil P. C.,0. 43. R. 1 . (0- 

The marginal note to 0. 47, rule 3 describes 
the rule as one real y relating to the form of 
application and the rule itself says that the 
prov sions of toe appellate rules shall apply 
to forms in application* for review. That 
does not extend the right of the party who 
goes for a review and give him a right 
of appeal simply because, und er R. 1. (t) 0. 43, 
an order under R. 19 of 0. 41, i e. t an ordinary 
appellate order, is made appealable. [P. 58 0.1] 

N. P . Asthana— for Appellant. 

Gopi Nath Kunzru —for Respon¬ 
dent. 

Walsh, Ag. C. J . —This is an appeal 
from a refusal to restore an applica¬ 
tion for review, the application to the 
lower Court to restore the applica¬ 
tion for review having been 
heard out on the merits. The disap¬ 
pointed party wants this Court to 
rehear in appeal the application, 
which has been heard in the Court 
below and refused, and to restore the 
application in review. A preliminary 
objection is taken by the respondent. 
Mr. N. P. Asthana for the appellant 
takes the only pom; which he can 
in defence of the right of appeal, and 
on the face of it, it looks like a good 
point. He approaches it in this way. 
Order 43, rule i sub-section (t) gives 
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a right of appeal from an order made 
under rule 19 of Order 41, which is 
the ordinary appellate order. He 
then refers to rule 3 of Order 47, 
which is the review order, and says 
that he gets into the appellate order 
by reference to it, namely by the pro¬ 
visions of rule 3 of Order 47, which 
provides that the provision as to 
the from of preferring appeals shall 
apply mutaiis mutandis to applications 
for review. But on turning to rule 
1 of Order 4], it is quite clear that 
by the provisions contained in that 
rule, a specific form i- required when 
a party decides to appeal. The margi¬ 
nal note to Order 47, rule 3 describ -s 
the rule as one really relating to 
the form of application, and the 
rule itself says that the provisions 
of the appellate rules shall apply to 
forms in applications for review. 
We do not think that extends the 
right of the party who goes fora 
review. It merely defines the method 
by which the form shall be adopted 
and ascertained. It does not relate 
to the right of appeal This appeal 
mugt be dismissed with costs. 

Appeal dismissed . 
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Walsh, Ag. C. J. and Ryves, J. ; 

Sakalraj Dube and another — Plain¬ 
tiffs-Appellants. 

v. 

Alt. Jad-u Rani —Defendant — Res¬ 
pondent. 

F. A. F O. No. 193 of 1923, Decided 
on 19th June 1924, frpm an order of 
the 2nd Addl. D. J., of Gorakhpur. 

♦ Legal Practition°r~Absence of , v^ikil is 
client 'd defauIt . th< ugh client is present-But case 
must be heard though subject to Borne penalty. 

When a vakil represents his client the 
right of audience is, for the time being, vested 
in him. For the purpose of continuing the 
hearing or commencing the hearing, he is the 
appellant. If he is absent there is default. 
Even if the client is corporeally present, in the 
eyes of the law he is not pressnt in such a 
sense as to prevent the absence of the vakil 
from being a default. If a Judge is anxious to 
assist a party in distress he can give him a 
little time to obtain the assistance of a new 
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vakil, of adjourn the oase, and make him 
co*tg or something of that sort, hut for a de“ 
fault of th^s kind, subjpct to the penalty 
usually inflicted, the client should not be de¬ 
prived of the right of having his appeal 
beard. [P. 58 C. 2] 

Peary Lai Banerji— for Appellants. 

Harnandan Prasad — for Respon¬ 
dent. 

Judgment. — We think that the 
learned judge who has disposed of this 
application has missed the point. 
Whtn a vakil represents his client thel 
right of audience is, for the time! 
being, vested in him. For the purl 
pose of continuing the bearing orl 
commencing the hearing, he is thel 
appellant. If he is absent there is| 
default. According to the entry in 
the order-sheet the appellant was 
absent as well as his vakiL Possibly 
he was running after hm to see if 
he could find him, but even if he lad 
been ccrporealiy pretent in the sense 
in which the judge whose order is 
appealed from appears to mean, we 
think that in eyes of the law he was 
not present in such a sense as to pre¬ 
vent the absence of the vakil from 
being a default. If a judge is anxious 
to assist a party in distress he can 
give him a little time to obtain the 
assistance of & new vakil, or adjourn 
the case, and make him pay costs or 
something of that sort, but fora 
default of this kind we do not think 
that, subject to the penalty usually 
inflicted the client should be deprived 
of the right of having his appeal 
heard. We, therefore, allow this ap¬ 
peal though not as a matter of right. 
The appellant must deposit in the 
Court below the costs of tne success¬ 
ful application for restoration and of 
the appeal, and when he has deposited 
those costs either in cash or by way 
of security so that they can be paid 
out to the other side on the order of 
the judge, the case mu-t be restored 
to the pending file and the appeal re¬ 
heard on the merits. 

Appeal allowed . 
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NeaVE, J. 

Bhola Singh — Plaintiff — Appel¬ 
lant. 

v. 

Banwari an i others— Defendants— 
Respondents. 

S. A. No 250 of 1923, D j c , .d-d on 
30th .June 1924, fiom the de r* e of 
the Sub. J of Meerut, D - (uh Non em¬ 
ber 1922. 

Practice—Suit on l a e~ L n*e not pr red 
question of,-- o r ru» t enq ,\re in to p f o n- 
tif/a title and a>. ard p »*«•*. o . u . basi < there¬ 
of- . -r ' 

Tfce plai r t rmde it c c r t at tie sit was 
fou ode-i o vo to Kir mnum< > h- li c n 
tamed a c ndition for eje**t t. T <*.« so 
ot action w,-s sii . to have a i t n *t i ho e • pi.y 
of one v or f om he • x c 0 n <>f *ii s d cu- 
ment. The e was no pra e fo a cic.jia iiio i 
of tho p aint if'* i 1 1• an i Co n t eo was 
not tho cor c one i . a mi t for lit e. 

Held : W Co rt m s' co fine i so f to Hie 
question of he r li ion-nip if 1» d'ori and 
tenant hetwrtPii t e tarie an 1 m nt no* t* > 
into the <jue tio of t i e of > ai-it ff nn i o<T e 
theiiitfo po aessi n o., the ba is of pi iutiLf's 
title to th ia d. [P. 59, C. 2| 

AT. C. Vtiish for Appellant. 

Durjn Prasad —for liespoi dents. 

Judgment—Tnis is a plaintiff’s ap¬ 
peal arisii g out of a suit to eject the 
responden s Mirchi and Banwari 
from a house wh:c'i th -» plair ti t ac¬ 
quired und r a sak rbed of the J7th 
June, 19*1. The plaintiff came into 
Court on tue alh g uiou t at t ^e h ou<e 
had origin Jly been pur-.based in exe¬ 
cution of a r'e roe o> one H»ri Lai 
who bad le-ise-' it to Mirmi un i r a 
Kiraj'inumii. T ie .1 inti t boug t 

the house fro n fliri Ltl’s h^ir fie 
alleged th*t Mirchi had sub let the 
house t) Bankart wnon he also im¬ 
pleaded. 

Banwari (bn d that any rel-tioi- 
ship of ltndlorlasid tenant exited 
between him and the pi ti ri ti if and set 
up his own title on the ground of ad- 
Terse po-session. 

The first Court found that Mirchi 
had never obtained possession of the 
bouse and was therefore not a tenant 
and could not be called upon to pay 
rent, that Banwarti was in occupation 
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as. a trespasser but has not acquired 
an adverse title. The suit was ac¬ 
cordingly decreed for possession. 

Tne lower appellate Court has ac¬ 
cepted the finding that Banwari was 
in possession as a trespasser and has 
held that a-the plaintiff only came 
to the Court piying Court fee on one 
year ' 0 rent and founding h'S suit on 
the hr yanama , the first Court ought 
not to h tve g >ne into the question of 
title «t all, b it only determined whe¬ 
ther the pariies were t • one another 
in the relation <-f landlord and tenant. 
A reference has been made to Balasi - 
d bantam v Peru mo! Kin to (l) 

In appeal it is contended that the 
qu-st on of title was raised by the 
pUiititf in his plaint an 1 that the 
Ci uri was comp( tent to decide it. The 
aip'lUuts ecu sel claims that he 
sluull hare been allowed to make 
good any deficiency in Court fee in 
lhe present suit. This contention 
canru t be accepted The plaint makes 
it p^rf'e -tly clear that the suit was 
founded only on the hroyanama 
which contained a condition for eject¬ 
ment. The cause of action is said to 
h*ve arisen at the expiry of one year 
from t ie execution of this document. 
Th«-re was no prayer for a declaration 
of the plaintiff’s title and the Court 
fee was not the correct one in a 
suit for title. In addition to the 
TUlirg cited by the lower appellate 
C mri r ference may be made to P ra¬ 
nt t'm Noth. Ganguly v. Amir ud din 
Sh ■ i V h (2'. The appeal was properly 
rej rt«d by the bwer appellate Court 
and rnu-t fail here. The appellant’s 
Cniirmel di-si •* s to withdraw his ap- 
P?*l v ith p rmission to fib a fresh 
Miin This is allowed. The appellant 
w*n| p iy the respondents* c«>ts includ- 

i r K in ihis Court fees on the higher 

s c a 1 f-* 

Appeal rejected. 


(1) [1911 27 M.LJ. 475=27 LG. 162=1 L. 
W. 641. 

(2) 11920J 24 C.WJL 151=55 LG. 179. 


Ffci p FlFGH v. BaHWAFI (Neave, J.) 
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Daniels and Neave, JJ. 

Mahadeo Prasad — Defendant— 
Appellant. 

v. 

Anandi Lal and others —Plaintiff— 
Respondents. 

S. A. No. 1594 of 1922, Decided on 
8th July 1924, from a decree of D. J. 
of Allahabad. 

T. P. Act< % 8.100—Charge not amounting to 
mortgage operates against purchaser without 
notice. 

The potit'on of a charge-holder, under theT. 
P. Act if stronger than that of a person holding 
a merely equitable charge under English Law, 
and though there may be cases in whioh a 
mere equitable claim will not be enforced 
against bona fide transferees for value without 
notice yet it is much too broad a proposition 
to state that in all cases where by act of par¬ 
ties or operation of law, immovable property of 
ore person is made security for payment of 
money to another and the transaction does 
not amount to a mortgage, the security will 
not be enforced even against such transferees. 

[P. 61, C. 3] 

The general rule is that where the owner of 
property creates successive rights by different 
transactions entered into at different times, the 
rights will, in the absenbe of special circum¬ 
stances take eftect in order of priority. On 
the other hand, S. 40 of the Act lays down that 
a right arising out of contract and not amoun¬ 
ting to an interest or an easement, cannot be 
enforced ngainst a transferee for value without 
notice. But where the right of a charge 01 
immovable property was not a merely contra¬ 
ctual right but was an obligation embodied in 
a decree, and where the purchaser was an 
execution purchaser, 

Held : th*t he bought the interest of the 
judgment debtor as it stood on the date of the 
decree and that the charge was ava lable 
against him. 28 All. 655.—Foil. 23 Cal. 985 
42 Cal. 625 Not Followed. [P. 61, C. 2] 

M. L. Agarwala —for Appellant. 

K. N. Katju and S. S. Sastry —for 

Respondents. 

Judgment.— 'The question of law 
which is raised in this appeal is wue- 
ther a charge which does not amount 
to a mortgage can be enforced against 
a transferee for value without notice 
of the charge. The Court be ow, 
relying on the decision in Maina v. 
Bachchi (1) has held that it can. The 
appellant contests this proposition. 
Tne plaintiff-respondent supports it, 
but in a loicion contends that on the 

(A) Il2u8] 2s AL. 655 = 1906 A. W. N. lo5 = 3 

A.L.J. 551. 


finding of fact of the Court below the 
question does not really arise. He 
relies also on the fact that the appel¬ 
lant's title was acquired at 'execution 
sale and not by private conveyance. 

The property in dispute consists of 
a half share in three houses Nos. 29, 
45 and 66, situated in the city of 
Allahabad. The plaintiff, Anandi Lal, 
was at the institution of the suit the 
holder of a decree for Rs. 704-9-0 
against first defendant, Sham Lal, and 
seeks to enforce by the sale of these 
houses. The houses originally belon~ 
ged to the plaintiff and his cousin, 
Kalyan Chand, in equal shares. One 
Sheo Nath obtained a decree against 
Kalyan Chand and attached his half 
share in the houses before judgment 
on 5th February, 1918. The suit was 
finally decreed on 13th June, 1918 on 
the basis of a compromise which pro¬ 
vided that the amount decreed in fav¬ 
our of Sheo Nath should constitute a 
charge on the property already under 
attachment. As an additional precau¬ 
tion the decree was registered. The 
rights of the decree-holder were pur¬ 
chased by the plaintiff Anandi Lal, who 
proceeded to put the decree in execu¬ 
tion. The houses were put up to sale 
and purchased by one Badri Prasad, 
but the sale was set aside on the appli¬ 
cation of Sham Lal, and the plaintiff 
has in consequence brought the pre¬ 
sent suit to establish his right to have 
the half share in the houses attached 
and sold under his decree. 

The claim of the appellant arises 
out of proceedings taken by Bulaki 
another creditor of Kalyan Chand, 
who brought a suit, No. 189 of 1918# 

against the latter and obtained a 
decree on 30ih April, 1918. Before 
judgment Bulaki got an injunc¬ 
tion, on 21st January, 1918, from the 
Small Cause Court restraining the 
judgment debtor from transferring 
the property Is is said by the learned 
District Judge that the issue of this 
injunction was ultra vi, * s, and it has 
rot been relied on in argument in this 
Court. In execution of this decree, 
Kalyan Chand's interest in the 
houses was attached and Liought to 
sale and was ultimately purchased by 
Sham Lal on 22nd March, 19’9. Sham 
Lal got possession of the property on 
k7ih March, 1920. He subsequently 
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gold his rights to the appellant, Maha¬ 
deo Prasad. The latter was added as 
a defendant after the institution of 
the suit. The question for decision is 
whether Sham Lai’s purchase was or 
was not subject of the charge created 
by the decree of 13th June, 1918, in 
Sheo Nath’s case, the benefit of which 
has now passed to the plaintiff. 

According to the definition in S. 3 
of the Transfer of Property Act, a 
person is said to have notice of a fact 
not only when he actually knows it 
but when he could have been aware 
of it but for wilful abstention from 
such inquiry or search as he ought to 
have made. Now in this case the 
purchaser, Sham Lal, knew that a 
previous suit had been filel against 
Kalyan Chand for he had actually 
been summoned as a witness in that 
suit. He was summoned for the very 
day on which the compromise decree 
was passed. As he professes not to 
know whether he attended the Court 
or not (a fact which he could not pos¬ 
sibly have forgotten), the probabili¬ 
ty is that he really was there. In any 
case he knew enough to make it in¬ 
cumbent on him to ascertain before 
buying the property, what had happen¬ 
ed in the previous suit and whether the 
creditor having got decree had taken 
any steps against the property which 
would affect the title of a subsequent 
purchaser. This is substantially 
what the District Judge finds, though 
he has put Mr finding in the some¬ 
what indefinite form that the facts 
“strongly suggest” that Sham Lal 
knew more about the proceedings in 
the former case than he is now pre¬ 
pared to admit. The learned Judge 
further points out that the decree- 
holder, by registering his decree, had 
done everything possible to give 
notice to any one who might contem¬ 
plate buy ing the decree. On the fin¬ 
dings of the District Judge it must be 
held that there was sufficient to put 
the original defendant, Sham Lal, on 
enquiry, and that, if he bad made any 
enquiry, he could not have failed to 
learn the true state of the case. He 
must, therefore, be held to have notice 
of the plaintiff’s charge within the mea¬ 
ning of the definition in S. 3 of the Act. 

This really concludes the case. But 
we may say that we are not dispos¬ 


ed to differ from Sir Henry Richa¬ 
rds’ view, in Maina v. Bachchi (1), 
that the position of a charge-holder, 
under the Transfer of Property Act, 
is stronger than that of a person hold¬ 
ing a merely equitable charge under 
English law, and that though there 
may be cases in which a mere equi¬ 
table claim will not be enforced again¬ 
st bona fide transferees for value with¬ 
out notice, yet, 

* It is much too broad a proposition to state 
that ia all ca*es whereby act of partie* or 
operation of law, immovatie property of one 
peron s made security for payment of money 
to another and the tranriction does not 
amount to a mortgage, the security will not 
be enforced even against such transferees.” 

The general rule is that where the 
owner of property creates successive 
rights by different transactions enter¬ 
ed into at different times, the rights 
will, in the absence of special circum¬ 
stances, take effect in order of priority. 
On the other hand, S. 40 of the Trans-* 
fer of Property Act lays down that a 
right arising out of contract and not 
amounting to an interest or an ease¬ 
ment, cannot be enforced against a 
transferee for value without notice. 
In this case the right was not a merely 
contractual right but an obligation 
embodied in a decree. It is also to be 
remembered that Sham Lal was an 
execution purchaser who bought the 
interest of the judgment-debtor as it 
stood on the date ot the decree. There 
are two Calcutta judgments, Royzuddi 
Sheik v. Kali Nath Moo/cerjee (2) and 
Akhoy Kumar Banerjee v. Corporation 
af Calcutta (3), both delivered by Mr. 
Justice Mookerjee, which lay down in 
general terms that a charge cannot 
be enforced against a transferee for 
value without notice. But in neither 
of these cases did the decision actual¬ 
ly turn on this question. In the earlier 
case the document relied on as crea¬ 
ting a charge was held to be invalid 
and in the later case the later 
transferee was found to have had 
notice of the charge. For the reasons 
given,^ we dismiss the appeal with 
costs including in this Court fees on 
the higher scale. 

Appeal dismissed % 


(2) [1906] 33 Cal. 985 = 4 O.L J. 219.. 

(3) [1914J 42 Cal. 625 = 21 C.L.J. 177 = 27 I C 
61 = 19 C.W,N.37. 
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Daniels, j. 

Bhola and others —Appellants. 

v. 

Jfm/jcror—Opposite Party. 

Criminal Appeal No. 421 of 1924, 
Decided on 18th July 1924, from 
an order of S. J. of Budaun, 
D/-30th April 1924. 

Penal Code % S. 402 — Accused- coming from 
different visages — A'res'ed on suspicion bij 
villagers — Various circumstances showing their 
guilty intention—Conviction was upheld . 

The accused were all residents of different 
villages and they mostly liv d at a gr at 
distance from the village where ta^y were 
caught. They gave a number of separate 
reasons, for the most part entirely impro¬ 
bable, to account for their Doing c*u'ht in tne 
particular village. Different pirtions of ihe 
same manua on bayo et tra n eg we *e found 
in the po-session of different a cused .vho 
came from diff rent villages. A lot of a nrauiii- 
tion was recovered tro.u some of the accused 
and ti ey were a l armed, A se i< s of ar.nei 
dacoit es had oecurr<-d recently in the lutrict. 
The &c us^d were arrested by ’he villagers 
the nselves on suspicion. ' (P 63 vJ 1J 

Heidi that under these circumstances, their 
convictiou under S. 402 was proper. 

frovernment Pleader — for the Crown* 

Judgment.—The appellents Bhola. 
Singh, Nanhe, Jurri, Sardar. Likoa 
Singh and Ram Sahai have been con¬ 
victed under ;S 402 of the Indian 
Penal Code of assembling for the 
purpose of committing dacoity and 
sentenced to seven years’ rigorous im¬ 
prisonment each, the maximum sen¬ 
tence permitted by the section. Two 
of the appellants, Bhola and Sardar 
have also been convicted under S 19 
(f) of the Arms Act and given sepa¬ 
rate sentences of three years’ rigorous 
imprisonment each. 

On the afternoon of 8th March last 
three of the accused namely, Bhola, 
Nanhe and Ram Sahai, came to the 
village of Naigawan to the well for 
water. They were strangers to the 
village. Malkhan Singh, who was at 
his chaupal near by, became suspi¬ 
cious and noticed that Bhola had a 
pistol fastened round his neck under 
his clothing. He and others of the 
villagers seized them and lied them 
up. Malkhan Singh had himself 
been in trouble with the police at one 
time and had possibly been asked by 
them to render assistance in appre¬ 


hending suspicious characters. Armed 
dacoity has been very prevalent in 
the Budaun district of recent years, 
and it appears that there had been 
twenty seven armed dicoities between 
1st January 1924 and the date of this 
case. The chaukiaar was at once sent 
oh to give information at the thana. 
In the meantime three other men 
were noticed running away towards 
the east. The villagers gave chase 
and brought back one of them, the 
accused Likha Singh. Another band 
of persons ware founi to be making 
oif to tne south. They were also pur¬ 
sued. After a time they separated. 
Two of them, the accused Jurri and 
Sirdar, were capture! after i chase 
oi: four miie3 and orou^ht hack to the 
village. At that time the Sub Inspec¬ 
tor had al eady arrived. At the 
time of his arrival he found four of 
the accused under arre3t m the vil¬ 
lage. Jurri and Sardar were brought 
iu while he was there. Sardar was 
searched and a quantity of shot and 
percussion-caps found on him. Bhola 
had already been searched and a 
pistol, six packet* of gunpowder, five 
percussion-caps and iwo packets of 
snot were recovered from him. Bhola 
and Sardar came from widely separate 
villages, indeed Sardar is a resident, 
of the Shabjahanpur district, but 
different portions of tne same manu¬ 
al of bayonet training were found in 
their respective possession. This 
fact is in itself very strong evidence 
that they were associated together 
and had not come to the village in¬ 
dependently. 

In addition to the evidenee of the 
capture and search of the accused 
there is the evidence of Tej Singh, 
who appears to have been examined 
by tne police the same day. He 
deposes to seeing some fifteen men 
approaching the Village from the 
south that afternoon. Outside the 
village they split up into three bands. 
Three of them went directly into the 
vil.age, while the otaer separated off 
to the east and west. Tej Singh was 
too iar to identify them, but on com¬ 
ing into toe village he found that 
four of the accused had already been 
caught by the villagers. He told the 
villagers of the eight men who had 
separated from the others to the west, 
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and this led to the pursuit and cap¬ 
ture of the two remaining accused 
Jurri and Sardar. 

The only question in the case is 
whether the learned Judge was justi¬ 
fied in concluding from this evidence 
that the accused were members of one 
party and that they had collected for 
the purpose of committing dacoity. 
It appears to me that when all the 
circumstances are taken into account 
this is the oYily conclusion to which 
the Court could reasonably come. 
The learned Judge has referred to the 
case of Queen Empress v Bhola (1), 
which is in many respects similar. 
The accused are all residents of differ¬ 
ent villages and they mostly live at a 
great distance from the village where 
they were caught. The villages of 
Bhola and v anhe are i8 miles dis¬ 
tant, those of Ram Sahai and Likha- 
four and a half miles distant, that of 
Jurri 15 miles distant, and Sardar is a 
resid. nt of another district. They 
give a number of separate reasons, 
for the most p trt entirely improbable, 
to account for their being caught in 
the village of Nfaigawan. When the 
evidence of T j Singh is considered in 
connection with what immediately 
followed, it i< impossible tc doubt that 
the accused were members of the 
party seen by Tej Singh which separa¬ 
ted as it approached the village. 
Jurri and Sar iar were captured after 
a long chnse at a considerable dis¬ 
tance from the village, but on Sardar 
being searched a portion of the &a ne 
manual w vs found in his possession, 
another part of which had already 
been recovered from the accused 
Bhola. The circumstances under 
which the accused were found and the 
possession of arms and ammunition 
by two of the n fully justify the pre¬ 
sumption that their object was the 
commission of dacoity. If they were 
there for some innocent purpose, it 
would be easy for them to displace 
the presumption ag.inst thorn by 
stating what the purpose was. In¬ 
stead of doing this t ey denied all 
association. I therefore uphold the 
convictions of all the accused. I do 
not think, however, that the learned 
Judge was justifie 1 in imposing the 
maximum sentence allowed by law. I 
~Tl) [1901] 33 AU. 134 = 1901 A. W. N. 16. 


accordingly reduce the sentences of 
all the accused under S. 402 to five 
years' rigorous imprisonment each, 
and the sentence on Sardar under 
S. 19 of the Arms Act to two years’ 
rigorous imprisonment. As Bhola 
was in possession of a pistol, the sen¬ 
tence passed on him under the Arms 
Act will remain unaltered. 

Sentences reduced . 
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KaNHaIYA Lal, J. 

( Meer ) Qurban Alt —Defendant— 
A ppellant. 

v. 

Shaikh Majid Husain and Others— 
Plaintiff and Defendants—Respon¬ 
dents. 

S. A No. 361 of 1923, Decided on 
9th July 1924, against the decree of 
the Sub. J. of Jaunpur, D/- 23rd 
November 1922. 

« 

Agra, Tenancy Act , S. 20.-Stttie meat between 
zaminder and the tenant regarding the inci¬ 
dent' of the tenure ca n ,t override the section. 

A fixed rate tenancy cannot be created by 
a contract with the zamindar; md any right! 
which c-in bo granted by the zamindars must 
be consisted with the provisions of soo. 20 
of the Agra Tenancy Act, which forbid the 
sa e of a holding in execution of decree of a 
Civil or Revenue Court, and also a voluntary 
transfer, except in favour of persons, who 
are oo-sharers in the teua icy. [P 64 c 1] 

The interest of a h keiar is not permitted 
by law .,0 be tra .sferab e. (P 64 q 4 ^ 

A was the tena t of a certain holding from 
which the zamindars sought to eject him. A 
■ittement was subsequently arrived at 
between aim on the one hand and the zarain- 
dars on the other, whereby the latter granted 
a lease in perpetuity to him of the same 
ho'ding, giving the lessee heritable and 
transferal).e rights. Some time after this 
lease was executed, A made a possessory 
mortgage of the h >ld ng in favour of the 
preJces*or iu-titleof the plaintiffs. 

Held: that the mortgage was void even as 
against the zaminuars who had succeeded to 
the interest of the mortgagor, A. 28, All. 747 
Foil. 

Iqbal Ahmad —for Appellant. 

P. L. Banerji— for Respondents. 

Judgment: — ML Naurasi was 
the tenant of a certain holding 
from which the zamindars sought to 
eject her. A settlement was subse¬ 
quent y arrived at between her and 
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her husband Mata Badal on the one 
hand and the zamindars on the other, 
whereby the latter granted a lease 
in perpetuity to Mata Badal of the 
same holding, giving the lessee heri¬ 
table and transferable rights. Some 
time after this lease was executed 
Mata Badal and Mt. Naurasi made 
a possessory mortgage of the holding 
in favour of the prodecessor-in-title 
of the present plaintiffs for a sum of 
Rs. 20')/-, out of which Rs. 12/- were 
taken for the payment of certain 
arrears of rent due to the zamindars. 
The validity of the mortgage forms 
the subject matter of contention in 
this appeal. The Court of first in¬ 
stance found that the mortgage was 
invalid in asmuch as it offended 
against the provisions of Sec.20 of the 
Agra Tenancy Act ( II of 1901 ). The 
lower appellate Court however came 
to the conclusion that the mortgage 
was valid under Sec. 20. cl. 3 of 
the said Act. Sec. 20 provides that 
the interest of an occupancy tenant 
or a non-occupancy tenant, other 
than a thekedar , shall not be transfer¬ 
able in execution of a decree of a 
Civil or Revenue Court, or otherwise 
than by a voluntary transfer between 
persons in favour of whom, as co¬ 
sharers in the tenancy, such a right 
originally arose, or who have become 
by succession co-sharers therein; but 
the interest of a thekedar shall 
subject to the terms of Ms lease be 
heritable but not transferable. Both 
Mata Badal and Mt. Naurasi are 
dead. They left two sons who were 
impleaded as defendants to the 
present suit, but both of them died 
during the pendency of the suit, leav¬ 
ing no issue. The zamindars there¬ 
upon took possession of the tenancy 
and they resisted the claim of the 
plaiDtiifs to enforce their mortgage. 
In the plaint the tenancy mortgaged 
was described as a tenancy at a 
fixed rate, but the trial Court has 
found that the mortgagors were 
not tenants at fixed rates within the 
meaning of Sec. 8 of the U. P. 
Tenancy Act. It is immaterial whe¬ 
ther Mt. Naurasi and her husband 
were non-occup mcy tenants or 
occupancy tenants before they took 
a permanent lease of the holding from 
the zamindars. As observed in 


Bachchi v. Bachchi (1) a fixed rate 
tenancy cannot be created by a con 
tract with the zamindar; and any 
rights which can be granted by the 
zamindars must be consistent with 
the provisions of Sec. 20 of the U. P, 
Tenancy Act, which forbid the sale 
of a holding in execution of a decree 
of a Civil or Revenue Court, and also 
a voluntary transfer, except in favour 
of persons, who are co-sharers in the 
tenancy. It might be said that MataBa 
dal was a thekedar of transferable right 
under the lease granted to him by 
the zamindars, but the interest of a 
thekedar is not permitted by law to 
be transferale. The zamindars took 
no step to avoid the mortgage within 
the time allowed by law, but all the 
same the holding cannot be sold in 
e/ecution of a decree, and as pointed 
out in Ram Sarup v. Keshah (2), the 
mortgage cannot, despite the con 
tract contained in the lease, be 
enforced. The Zamindars claim the 
holding by right of escheat and 
despite the covenant entered in the 
original lease, if the mortgage was 
void and unenforcible as against the 
mortgagors it cannot be enforced 
against the zamindars after the 
escheat nor can the holding be put up 
to sale in enforcement of the mort¬ 
gage. The mortgagees can only get 
a simple money decree against the 
assetss of their mortgagors in the 
hands of the defendants, if any. The 
appeal is therefore allowed and in 
lieu of the decree passed by the lower 
appellate Court a simple decree for 
money will be prepared with costs 
incurred ly the mortgagees in the 
Courts below and future interest from 
the date of the suit till payment at 
6 % per annum, against the assets 
of the deceased. Considering the 
peculiar circumstances of the case 
and the conduct of the zamindars 
who are seeking to deprive the mort¬ 
gagees of their money after they had 
givtn the lessee transferable 'rights, 

I make no order as to the costs 
incurred by the defendants appellants 
here or any of the Courts below. 

Appeal Allowed . 

I. L. R.; 23. AH., 747. 

I. L. R. f 29, All., 337. 
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Kanhaiya Lal, J. 

Sukhdeo and others— Defendants— 
Appellants. 

v. 

Ram Newaz and another —Plain¬ 
tiffs—Respondents. 

S. A. No. 265 of 1923, Decided on 
the 3ri July, 1921, against the decree 
of the Julge, Sm. C. 0., exercising the 
powers of a Sub. J., Allahabad, D/—17th 

November. 1922. 

# 

T. P. Act , S. 14—Vendor can reserve an 
inalienable interest for himself and his de<cen- 
dants,revertin<j to vendee in absence oj vendor's 
descendants, 

There is nothing to prevent the vencbr from 
reserving a certain interest in the property 
comprise 1 in the s*le for the benelt of him¬ 
self and his lineal male descendants without 
any pn ver of alienation sibject to the rever¬ 
sion of that interest to the veadee in case 
there were no mile descendants left to enjoy 
the bsneflt of that reversion. The reserva¬ 
tion of neb an interest does not offend 
against the rule of perpetuity or involve the 
laying down of a rule of succession varying 
the ordinary law. On the other hand it 
mero’y amounts to the cutting of a certain 
interest out of the property Bold for a limited 
purpose; a >d the vendee becomes fully en¬ 
titled to the whole, when the interest so 
created dies out. [P 65 C 2j 

Gulzari Lal— for Appellants, 

Haribans Sahai— for Respondents. 

Judgment—The dispute in this 
appeal relates to two bignas of nankar 
land situated in the village Balakmau, 
which appertained to a 9 pies and odd 
-share belonging to Ram Charan, Oa 
the 12th February 1884 Ram Charan 
sold his zaraindari share aforesaid to 
Sheo Narayan, his son-in-law, reserv¬ 
ing at the same time the said two 
bighas of nankar land for his use and 
for the use of his male descendants 
(aulad Ichas) without any power of 
alienation and free from any liability 
for the payment of rent subject to 
the condition that if at any time he 
had no descendant left the land shall 
revert to the purchaser. 

Ram Charan accordingly remained 
in possession of the said land during 
his life-time. He was succeeded by 
liis son Muazzam Ram, who died in 
the year 1918 without leaving any 
issue. The plaintiffs claim to be the 
nephews of Ram Charan and their 
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contention is that the said two bighas 
of land had been permanently ex¬ 
empted from the sale and that the 
covenant restraining alienation and 
providing for the reversion of the 
property to the vendee in case Ram 
Charan had no male descendant left, 
was invalid. The defendants are the 
purchasers of the interest of Binde- 
shri and Rameshar, the nephews and 
l«gal representatives of Sheo Narain. 
The Courts below were of opinion that 
the reservation made in the sale deed 
was absolute and a provision made 
for the reversion of the land to the 
vendee in case Rim Charan left :io 
male descendant was void. 

There is nothing, howjver, to pre¬ 
vent the vendor from reserving a 
certain interest in the property com¬ 
prised in the sale for the benefit of 
himself and his lineal male descen¬ 
dants without any power of alienation 
subject to the reversion of that inter¬ 
est in case there were no mal 9 descen¬ 
dants left to enjoy the benefit of that 
reservation. The intention of the 

parties to the deed evidently was to 
have a provision for the maintenance 
of the vendor and his lineal descen¬ 
dants who were not to be charged ariy 
rent for the occupation of the hnd so 
long as any such lineal descendants 
were in existence and to have the 
rights of the vendee otherwise un¬ 
affected. The reservation of such an 
interest does not offend against the 
rule of perpetuity or involve the 
laying down of a rule of succession 
varying the ordinary law. On the 

other hand it merely amounts to the 

cutting of a certain interest out of 
the property sold for a limited pur¬ 
pose ; and the vendee becomes fully 
entitled to the whole, when the inter¬ 
est so created dies out, as has haopen 
ed in the present case. The plaintiffs 
are not the lineal descendants of Ram 
Charan and are not entitled to the 
benefit of the reservation made in the 
instrument of sale. This appeal is 
therefore allowed and the claim of 
the plaintiffs dismissed with costs 
here and hitherto including fees jq 
this Court on the higher scale. 

Appeal allowed , 



I 
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Daniels, j. 

Peare Lal and others —Plaintiffs— 
Appellants. 

v. 

Jhabba Lal and another —Defend¬ 
ants— Respondents. 

S. A. No, 1667 of 19.3, Decided on 
24th June 1924. against the decree of 
tb«. D. J. of Bulandshahr, D/- 16th 
May 1923. 

(а) Civil P.C.. S. 96—Order determining a 
polity's light to be the representative of a de¬ 
ceased jaity is oeeree and appealable. 

Si b-stction (3) of S. 47 of the present Code 
in ix^iets tein.s include* a question arising 
betw i en the * artits es to whetLer any p; rson 
is cr is mt reprt&ei tative of a party, auu id 
view of S. 2 of the Code the determination of 
sir h a qmsti n as between the decree-holder 
or a ptrsoi cla ming to represent the deoree- 
hc dir and the juogme&t-cLbttr ami unis to a 
decree and h aj pe<ilable as such. 36 All. 423, 
Rel. to. 20 All. 539 overruled. [P. 66, C. 2] 

( б ) biccessian Certificate Act S. 16—J t D. 
Cennol uslsl execution by holder of succesncn 
ceiuftatb on plea of latter not being D.H'e 
heir. 

S. 16 of the Succession Certificate Act dec¬ 
lare* that a succession certificate Guly granted 
by tl e D.st. ut Court is < onclusive t gainst the 
deft re, of tie de eased person. So it is not 
op-n to the judgment-debtors to raise any 
objtcticn to the execution of a decree by per- 
■on* wr o Loid a iuteess.on certificate t > the 
deceased dtcree ho.der irrespective of whether 
they are cr are not the heirs of the dece-sed. 

IP. 60, C. 2 ; P. 67, U. 1] 

ic) Civil P. C., 0. 22. B. 12— Decree capable 
of execution uilhout final decree—iSubstitution 
of legal re^rtteniatives need not be uithin S 
months of party's death. 

Subttiiution of legal representatives within 
3 moLths ol a party*# death is not necessary 
for execution of a uecree when it is not a pre- 
linnnaiy oecrte but one which cou.d be put in 
execution by applying for saie of the property. 

[P. 67. C. 1] 

J£. jV. Laghate— for Appellants. 
tanna Lal— for Respondents. 

Judgment.— This is an appeal in 
execution proceedings. A decree for 
the recovery cf a maintenance by the 
sale of immoveable property on which 
the maintenance was charged was 
held by Mt. Chandan Kuar against 
the judgment-debtors respondents. 
Mt. Chandan Kuar died on the 11th 
October 1921. A succession certifi¬ 
cate in respect of the decree was ob¬ 
tained jointly by the appellants who 
are her sons and Mt. b&r&swati who 
was her daughter* On the strength of 


this succession certificate these parties* 
applied jointly to execute the decree. 
In their first application they treated 
the decree as a preliminary decree* 
and asked for the preparation of a 
final decree, but in the alternative 
they also asked for execution of the 
decree as it stood in case no final, 
decree should be necessary. The ap¬ 
plication was at .first dismissed, but 
on a fresh application execution was 
allowed. Tae judgment-debtors ap¬ 
pealed to the District Judge on the 
ground among others that Mt Saras- 
wati alone was the heir of her mother 
Mt. Chandan Kuar and that the ap 
ptliants were therefore not entitled, 
to join in executing the decree. The 
learned District Judge has given effect 
to this contention and the appellants 
have filtd the present second appeal 
to this Couit objecting to the exe¬ 
cution application being dismissed 
against them. 

A preliminary objection is taken 
that no appeal lies and the appellant 
relies on the ruling in Sheoruj Singh 
v. Aminudain Khan (1). That ruling 
was passed under the old Code of Civil 
Procedure and Mr, Agarwala remarks 
in his commentary (Indian Practice, 
3rd edition, p, 18ff that it requires re¬ 
consideration as it ignores sub-sec¬ 
tion (3) of section 47 and a number of 
rulings to the contrary which are cited 
in the commentaiy. Sub-section (3)1 
of S. 47 of tbe present Code in express! 
terms includes a question arising! 
between the parties as to whether any! 
person is or is not the representatire! 
of a party, and in view of S. 2 of the* 
Cede the determination of such a 
question as between the decree-holder 
or a person claiming to represent thei 
decree holder and the judgment-debtor! 
amounts to a decree and is appealable|, 
as such. The preliminary objection 
therefore fails. 

On the merits the order of the 
learned District Judge cannot be up¬ 
held. The learned District Judge has 
not taken into account S. 16 of the 
Succession Certificate Act which 
declares that a succession certificate 

duly granted by the District Court is 
conclusive against debtors of the de¬ 
ceased person. The section is so clear 
that it is really superfluous to cite 

(i) |ifc9bj ao Aa wiT 
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any ruling in support of it, but Rupan 
Bibi v. Bhagelu Lai (2) may instance 
a case in which effect has been given 
to the provisions of the section. It 
may be noted here that there is no 
contest between Mt. Saraswati and 
her brothers. The judgment-debtors 
alone challenged the right of the 
appellants to join in executing the 
decree. In view of the S. 16 of the 
Succession Certificate Act it is not 
open to the judgm.mt-debtors to raise 
this objection. 

The respondents have in this Court 
attacked the right of the appellant to 
execute the decree on the ground that 
the appellants did not apply to be 
substituted for the deceased within 
three months of her death. Even if 
this was a case in which the prepara¬ 
tion of a final decree was necessary 
this objection would be untenable. 
It is clear, however, from a perusal 
of the decree, which has been re id to 
me, that the decree was not a preli¬ 
minary decree but one which cculd be 
put in execution by applying for sale 
of the property. It is therefore govern¬ 
ed by Order 22, rule 12 and the three 
months period prescribed by rules 3 
and 11 of the Order does not apply to 
it. I dismiss the cross-objections with 
costs. For reasons already given I 
allow the appeal and restore the order 
of the Munsif with costs in this Court 
and in the Court below. 

_ Appeal allowed. 

(2) [1914] 36 All. 423 = 2TT07320=20 A.L J. 

524. 
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Sulaiman, J. 

Nogina Rai— Plaintiff-Appellant. 

v. 

Sangam Rat and Others —Defendants 
—Respondents. 

S. A. No. 811 of 1922, Decided on 
15th November 1923, against the 
decree of the D. J. of Ghazipur, dated 

19th April 1922. 

%Civtl P.C., 8.11 Exp. 6—Suit by or against 

Joint family operates as re* judicata as against 

any member thereof though latter not impleaded 
as party. 

Whore a suit i. either brought by or against 
a joint Hindu family the other members of 
the family muit be deemed to be parties to the 


•uit through manager; 34 All. 519—31 AIL 
572.—Foil. P. 68. 0. l.J 

M. L. Agarwala— for Appellant. 

Haribans Sakai— for Respondents. 

Judgment. — This is a plaintiff’s 
appeal arising out of a suit for re» 
covery of possession o' a plot of land 
and a clump of btmboo trees. The 
Court of first instance decreed the 
suit but on appeal the suit has been 
dismissed. The m\in point which is 
raised in secon i appeal is that the 
finding of the lower appellate Court 
that the plaintiff's claim was birred 
by the principle of resju ficata was 
not correct. What happened was that 
the present plaintiff usd to live in 
Bengal far away from his village. 
In 1918 some of tne present defend¬ 
ants brought a suit against the plain¬ 
tiff’s own brothers and uncle for the 
possession of the plot of land and 
certain trees inc.udu g the property 
now in dispute. The members of the 
present plaintiffs family pleaded 
therein that the pioptriy then in suit 
belonged to their family. The suit 
was hotly contested and ultimately 
a decree was given to the plaintiff’s 
relations. In that suit the present 
plaintiff was not impleaded at all. 
The reason pro ably w is that he was 
absent from the villag.. at the time. 
The learned Judge of the Court below 
has held that that decree operates as 
res judicata. In nis judgment he has 
found that the plaintiff is a member 
of the joint Hindu family with his 
brothers and uncle and has also 
found that the previous suit was hotly 
contested, the plaintiff's family set¬ 
ting up their proprietary interest in 
the land and the bamboo clump. He 
has further remarked that all the 
members of the joint Hindu family 
who were living in the village were 
impleaded and the case was actually 
fought by them on behalf of the 
family. That being so, I am of 
opinion that the decree in the former 
suit, even though the present plain¬ 
tiff was not personally impleaded, is 
binding on him. It has been laid 
down by two Full Bench cases of this 
Court, vide Hosi Lai v. Miman Koer 
.(1) and Madan Lai v. Kishen Singh (2) 

UrmiM All. 549-151, 0. 126-9 XTTj 
819 (F B) 

(2) 11912] 34 All. 572-15 I. C. 138-9 AL.I 
844 (F. B.) ‘ J ’ 
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that where a suit is either brought by 
lor against a joint Hindu family the 
jother members of the family must be 
Ideemed to be parties to the suit 
through the manager. If therefore 
■the former suit be deemed to be a 
representative suit brought against 
the family in its representative capa¬ 
city it is obvious that under S. 11, 
Explanation 6 of the Code of Civil 
Procedure the present plaintiff must 
be deemed to have been a party. 
Under the circumstances the decree 
of the lower appellate Court was per¬ 
fectly correct. I dismiss the appeal 
with costs. 

Appeal dismissed. 
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Daniels and Boys, JJ. 

b Parish Chandra and Others —Plain¬ 
tiffs—Appellants. 

v. 

Mt . Kastola Kunwar and Others — 
Defendants—Respondents. 

S t A. No. 9 44 of 1922, Decided on 
1st May 1924, against the decree of 
the Dt. J. o[ Mainpuri. 

Limitation Act , S. 19—Prescribed" ' is 
not restricted to Sch. I. 

The word “prescribed" is not defined in 
the Act. It means '* prescribed by any law 
for the time being in force " and not oDly the 
periods in the Sch. 1 to the Aot. [P. 68, C. 2.j 

Surendra Nath Sen —for Appellants. 

G. W. Dillon —for Respondents. 

Judgment.—The question in this 
appeal is one of limitation. The 
mortgage was executed in the year 
1889. Under the twelve years limita¬ 
tion laid down by the P^ivy Council 
in Vasudeva Mudaliar v. Srinivasa 
Pillai (1), the suit would have been 
time barred. The Legislature, how¬ 
ever by S. 31 of the Limitation Act 
of 1908 extended limitation to a 
period of sixty years from the date 
when the money became payable or 
two years from the passing of the 
Aot whichever period first expired. 
This period expired in the case of the 
present mortgage on 8th August, 
1910. Before it3 expiry, on 24th 
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January 1910, the mortgagee made an 
admission of liability. He made a 
subsequent admission on 1st July 
1916, within twelve years of the 
former admission. The suit was filed 
on 2nd January, 1919. The question 
is whether the acknowledgment of 
24th January, 1910, was a good ack¬ 
nowledgment within the meaning of 
S. 19 of the Limitation Act. In our 
opinion it was S. 19 requires that the 
acknowledgment should have been 
made before the expiration of the 
period prescribed for the suit. The 
period prescribed for the suit did 
not expire till 8th August, 1910. The 
application, was made before that 
date. It was, therefore, in time. 
Dr. Sen for the appellants has argued 
that the word “ prescribed ” in S. 19 
of the Limitation Act, must be limited 
to the period prescribed in the First 
Schedule of that Act. There is no 
warrant for any such Limitation. 
The word “ prescribed ” is not definedl 
in the Act. It means “ prescribed! 
by any law for the time being ini 
force.” The period of limitation for 1 
some classes of suits is not prescribed 
in the Limitation Act at all but in 
some other Act, as in the case of the 
Agra Tenancy Act. The word “ pres¬ 
cribed ” would certainly apply to any 
such period. The period “prescribed” 
for the institution of any suit men¬ 
tioned in the First Schedule of the 
Limitation Act is, no doubt, ordina¬ 
rily to be ascertained by reference 
to that Schedule, as is laid down in 
S. 3 of the Act. S. 31 is a special 
provision which, where it is appli¬ 
cable, overrides Article 132 of the 
Schedule. The section takes effect 
notwithstanding anything contain¬ 
ed in the Act." In cases governed by 
the section it is to the section and not 
to the Schedule that we must look in 
order to ascertain the period pres¬ 
cribed for che institution of a suit. 
No other question has been argued. 
The appeal therefore fails and we 
dismiss it with costs including in this 
court fees on the higher scale. 

Appeal dismissed. 


* 


«■ (1) [1907) *0 Mad. 426. 
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SULA MAN AND KaNHaIYa LaL, JJ. 

Ganesh Rai and others— Defen¬ 
dants— App ellan ts. 

▼. 

Bhushi Rai— Plaintiff— Respondent. 

S. A. No. 1521 of 19*2, Decided on 
the 18th June, 1924. from the decree 
of the Dt. J., Ghazipur, D/- 8th Sep¬ 
tember, 1922. 

(a) Occupancy holding - Mortgage* 

The mortgage of an occupa oy holding ii 
illegal. iP 76, C 1] 

%(&) Specific Relief Act, S. 0—S i* bised on 
title can*t on failure of title be converted into 
suit based on po Session. 

Where a plaintiff lues for pos’fssion on the 
basis of a title and fails to estab sh his title 
his suit for possession based on title cannot be 
converted into a suit for pos oss on urder 
8.9 of the Specific Relief Act; and a decree 
for possession cannot be granted to liim under 
the latter provision. 33 Ail 174 aLd 8 A. h. J. 
404 Foil. IP 70, C 2] 

Mangal Prasad Bhargavi— for Ap¬ 
pellants. 

U. S. Bajpai— for Respondent. 

Judgment.—The question for con¬ 
sideration in this case is not one free 
from difficulty. On the 13th June 
1908 Tilak Rai, Ganesh Rai and 
Mahabir Rai borrowed Rs. 160 from 
Bhusi Rai, the plaintiff respondent 
and mortgaged with possession cer¬ 
tain occupancy plots. There was an 
agreement that in case the mortgagee 
was ejected from the occupancy hold¬ 
ing or from any portion thereof by 
any act on the part of the mortgagors 
or his heirs or legal representatives, 
he will be entitled to claim possession 
of the occupancy holding or to 
recover damages at the rate of 10 
maunds per bigha from the date of 
his ejectment, or to recover the entire 
money due to him with int< rest at the 
rate of 2 % p. m. from the date of his 
ejectment till the date of realisation 
from the person and the other pro¬ 
perty of the mortgagors, including 
two houses specifically described in 
the deed. There was a further cove¬ 
nant that the occupancy holding and 
.the two houses aforesaid shall be 
deemed to be mortgaged and hypothe¬ 
cated for the repayment of the money 
secured by the mortgage. The occu¬ 


pancy holding in question was situat¬ 
ed in chak Abdulla Khatib alias 
Mauza Raziapur. The houses in 
question were situated in Balapur. 

On the 16th February 1910 a deed 
of further charge was executed for 
Rs. 99-15 which provided for the 
repayment of the money due thereon, 
including interest, at the time of the 
repayment of the above mortgage and 
also mentioned that the occupancy 
holding and one of the houses shall 
stand mortgaged and hypothecated 
for the above amount. 

On the 5th October 1910 there was 
a second deed of further charge exe¬ 
cuted for Rs. 49-15 couched in almost 
identical terms, with this difference 
that the house hypothecated for the 
repayment of the money due on that 
deed was the other of the two houses. 

The allegation of the plaintiff was 
that he was placed in possession of 
the mortgaged holding and that in 
1328 F. the defendants wrongfully 
interfered with his possession and 
removed the Bajra crop, which he had 
sown over the mortgaged land. The 
plaintiff accordingly sued for a decree 
maintaining his pcss(ssion as a mort¬ 
gagee over the occupancy plots in 
question with the Arhar crop stand¬ 
ing on a portion of it. He further 
prayed that in case he was found to 
be out of possession, such possession 
may be awarded to him. In the 
alternative he a>ked for the recovery 
of the money due on the mortgage 
and deeds of further charge by the 
sale of the houses mortgaged. He 
also claimed the price of the crop, 
which was alleged to have been sown 
by him and wrongfully kept away by 
the defendants. 

The defendants contested the claim 
on various grounds. Their plea was 
that the mortgage and deeds of fur¬ 
ther charge were fictitious and with¬ 
out consideration, that they did not 
give possession to the plaintiff over 
the disputed plots, that the crops 
standing thereon had been sown and 
cut by them, and that the plaintiff 
was not entitled to get possession of 
the holding or to bring the mortgaged 
house to sale. ^ 

The Court of first instance dismis¬ 
sed the claim, holding that as the 
mortgage of an occupancy holding 
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was illegal, the mortgage of the 
houses could not be enforced because 
its enforcement was interdependent 
on the failure of the mortgage of the 
occupancy holding The lower appel¬ 
late Court, however, was of opinion 
that although the mortgage of an 
occupancy holding was illegal, the 
mortgagers could not oust the mort¬ 
gagee by force after he had already 
obtained possession without repay¬ 
ing the mortgage money. It then 
asked the trial Court to determine 
whether the plaintiff had obtained 
possession under the mortgage in 
question and when they had been 
dispossessed. The finding of the 
Court of first instance was that the 
plaintiff had rem\ined in continuous 
possession of the mortgaged holding 
till 13.26 F. and that he was subse¬ 
quently ousted by the defendants who 
took possession of the Bajra crop 
sown by the plaintiff on a portion of 
the mortgaged holding, worth Rs. 15. 
The finding of the lower appellate 
Court was that the plaintiff had been 
dispossessed less than six months 
before the institution of the suit and 
that on the ground of equity he was 
entitled to a decre° for possession of 
the occupancy holding unless the 
mortgagors were willing to repay the 
mortgage money It proceeded accor¬ 
dingly to give the plaintiff a decree 
for possession hut omitted to consider 
whether the plaintiff was entitled to 
a decree for damages on account of 
the crop said to have been cut away 
by the defandants or whether the 
other crop which is said to have 
existed on the date of the suit was 
still existing on the spot or had been 
removed. 

There can be no question that the 
Jmortgage of an occupancy holding 
Iwas illegal. The only matter which 
•requires consideration is whether in 
that event the plaintiff is entitled to 
get back possession except by a suit 
brought under S. 9 of the Specific 
Relief Act or to sue for the recovery 
of his money by the sale of the 
houses. The suit was not brought 
under S. 9 of the Specific Relief Act. 
In fact if it had been brought no 
appeal from a decree passed in such a 
suit could have been maintainable. 
As has been pointed out in Lachman 
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v. Shambhu Nurayan (1) where a 
plaintiff sues for possession on thej 
basis.of a title and -fads to establish! 
his title his suit for possession based! 
on title cannot be converted into a! 
suit for possession under 8. 9 of the! 
Specific Relief Act; and a decree fori 
possession cannot be granted to him' 
under the latter provision. In Pal 
Ahir v. Asghar Husain 2) where cer¬ 
tain property mortgaged by the 
defendants, as if it were a fixed rate 
tenancy, was sold as such and pur¬ 
chased by the plaintiff who remained 
in possessirn for a time and affcer- 
ward3 the plaintiff was dispossessed 
by the defendants, who were found 
to have been occupancy tenants, it 
was held that a suit for the recovery 
of possession by the plaintiff was not 
maintainable inasmuch as the holding 
was an occupancy tenancy, a mort¬ 
gage or sale of which could not be' 
recognized. It was further held in 
that case that when a plaintiff is 
dispossessed otherwise than in due 
course of law and wishes to take the 
benefit of S. 9 of the Specific Relief 
Act, he ought to institute his suit on 
that ground alone and not on title so 
that the nature of the enquiry therein 
may be limit*, d to the question of the 
immediate right of each party to 
possession. The learned District 
Judge observes that it would amount 
to encouraging the use of violence, if 
the Court refuses to give the mort¬ 
gagee possession in these circum¬ 
stances. But the mortgagee has his 
remedy open to him to seek posses¬ 
sion irrespective of his title. He did 
not adopt that remedy and sought to 
obtain possession on the strength of 
his title and in the alternative for the 
recovery of the mortgage money due 
on the mortgage and the deeds of 
further charge. To such a suit S. 9 
of the Specific Relief Act has no 
application. 

The other points raised in the 
appeal have not been tried. The 
appeal is therefore allowed and the 
case remanded to the lower appellate 
Court with a direction to reinstate 
the appeal under its original number 

(1) [19U1 33 411.174*7 I 0.495 = 7 A. L. J. 

1078 (F. B.) 

(2) [19X1] 8 ▲. L. J. 404=10 L 0.145. 
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and to dispose of it after determining 
the other points raised in the suit and 
the appeal in the manner directed by 
law. Costs shall abide the result and 
will include fees on the higher scale. 

Appeal allowed. 


1925 ALLAHABAD 71 

Mdkerji and Dalal, JJ. 

Dikshit and Co. Ltd .—Defendants — 
Appellants. 



Mathura Prasad — Plaintiff — Res¬ 
pondent. 

S. A. No. 1644 of 1922, Decided on 
9th Ju y 1924, from a decree of the 
Sub. J, of Cawnpore, D/~10tn July 
1922. 

Company—Director — Additional remunera¬ 
tion is net due for doing what is his duty as 
director . 

A director of a company is not entitled to 
any remu' eration beyond what has b a en sanc¬ 
tioned by the articles of association for doing 
an act wnich would be his duty as a director 
to do. IP 71, 0 2] 

M. A. Aziz and Shambhu Nath 
Chaube —for Appellants. 

V. S. Bajpai —for Respondent. 


Judgment— This small case pre¬ 
sents an interesting question of lav. 

The respondent to this appeal was 
the plaintiff in the Court of first 
instance. He sued for recovery, inter 
alia , of a sum of Rs. 551. He was 
one of the directors of the defendant 
company who are n )w appealing in 
this Court. In paragraph 2 of the 
plaint the respondent says :— 


“The defendant company was comtitute 
promoter aod managing agent of the Natiom 
Transport Service Company Ltd, In thi 
capacity, the defendant company entruste 
thia work to the plaintiff that he shoul 
■elect other directors for the said comean 
and perform all tho work in connection wit 
the registration and promotion of the sai 
ifompany. Ai regards remuneration for thi 
work, it wai settled that the defendant con 
pany would pay Rs. 551 to the plaintiff b< 
sides travelling allowance.'’ 

It is for recovery of this sum c 
Rs. 551 and for recovery of som 
other sums with which we are n 
longer concerned that the suit wa 
brought, i 

Numerous grounds of defenoe wer 
aet out and among thfete, one was t 
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the effect that the plaintiff himself 
being a director of the defenlant 
company it was his duty to perform 
the work of the company and he 
could not therefore get any remunera¬ 
tion beyond what was sanctioned by 
the Articles of Association. The 
learned Judge in hearing the appeal 
did not frame express issues as to 
whether the work for doing which 
the plaintiff claimed remuneration 
over and above the remuneration 
fixed by the Articles of Association 
was or was not within the scope of 
the business of the company. But 
he remarked that the plaintiff was 
asked to do a work which was not 
within the scope of his general duties 
and he did it. We do not feel bound 
by this so-called finding of the learned 
Judge. We have alrealy mentioned 
that the plaintiff himself admitted 
that the company took it upon them¬ 
selves to promote another company 
and it was to perform the duties in 
connection with the promotion of 
this new company that the remunera¬ 
tions are claimed. 

The proposition of law that, a di¬ 
rector of a company is not entitled 
to any remuneration beyond what has 
been sanctioned by the Articles of 
Association for doing an act which 
would be his duty as a director to do, 
has not yet been questioned by the 
learned counsel for the respondent. 
This is a clear propcsition of law. 
The directors are agents of the com¬ 
pany, viz. % all the share-holders who 
constitute the company, and there¬ 
fore stand in the same position as an 
agent to the principal. Further, they 
stand in special fiduciary relations 
to the share-holders. The case might 
be slightly different if there were one 
agent and one principal. The share¬ 
holders leave all the business of the 
company in the hands of the directors 
and it is therefore highly incumbent 
on the directors that they should act 
without raising the slightest suspi¬ 
cion of dishonesty. On the facts, 
it is clear that, the plaintiff is claim¬ 
ing remuneration for doing some¬ 
thing which it was the duty of the 
directors to do. We find in the evi¬ 
dence of Jagannath Prasad Dikshit 
that one of the purposes for which tho 
company was formed was the promo- 
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tion of other companies. The piain- 
tm cannot, in our opinion, claim any- 
thing over and above what has been 
nxed as the remuneration by the 
Articles of Association and the claim 
was therefore not maintainable. Other 
points raised do not require decision. 

We allow the appeal, modify the 
decrees of the Courts below and 
disnuss the claim as regards the sum 
ot rts. 551 with proportionate costs, 
ike costs in this Court will include 
counsels fees on the higher scale. 

Appeal allowed. 


192S 
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Mukekji and Dalal, JJ. 

Kirtarath Gir —Judgment-Debtor— 
Appellant. 

v. 

Muthara Frasad Bam and others— 
Decree-holders—Respondents. 

L. F. A. No. ?67 of 1923, Decided on 
1st July 1924, against the d ecree cf 
tbe Sub. J. of Gazipur, D/- 28th July 

1923. 

(C i) Agra Tenancy Act. S. 20 (5)- Appoint, 
went of receiver in execution proceedings aga¬ 
inst thekadar, to collect la\ier*# arrears of rent 
and utilise them for satisfying decree is 
legal - 

In exccnticn of a decree passed against a 
thekadar^ a receiver was appointed to collect 
rents recoverable by w_e thikadar hem 
occupancy ana non cccupaLty taLants, and 
to utilise them in satisfying tbe decree against 
the Thekadar. 

Held : that the appointment of the receiver 
did rot amount to ihe transfer of ti e property 
from the judgmeLt-celtcr to the receiver 
and hence was not illegal. [P. 72 c. 2] 

(fc) Civil P. C. y 0. 40.—Execution Proceedings 
Receiver ; appointment of-No transfer of J. 
JD’s property takes place . 

Order 40 Civil P. C. does not specifically 
refer to execution proceedings. When in 
excution proceedings a receiver is appointed 
he is put in the position of the judgment-debtor 
and there is no transler of the piojeity from 
the iLdpmcnt-oebior lo Lim. IP. 72 C. 2 

M. L . Agarwala— for Appellant. 

Janki Prasad —for Respondents. 

Judgment:—The judgment-debtor 
in this case is a permanent lessee or 
thekaaar paying a certain rent to 
the zamind&r. In the execution de- 


partment in execution of a decree 
passed against him the learned 
Subordinate Judge has appointed a 
receiver to collect rents recoverable 
by the thekadar from occupancy and 
non-occupancy tenants. He has come 
here m appeal in consequence. It 
was argued on his behalf that he 
was in the position of a non-occupancy 
tenant and his interest in the hold¬ 
ing cannot be transferred except by 
way of lease of one year. 

It was contended that the order 
of tbe lower Court amounted to a 
transfer of the interest of a thekadar 
and was therefore invalid under the 
provisions of S. 20 (3) of the Agra 
lenancy Act. Reference was also 
made to Order 40 rule 1 for the ap¬ 
pointment of a receiver where a 
Court is given power to order the 
removal of any person from the pos¬ 
session or custody of the property. 
The inference sought to be drawn, 
was that the property has been 
removed from the possession and 
custody of this thekadar and receiver 
is appointed to be in possession and 
custody of the property. We do not., 
take this view of the appointment!) 
of a receiver. Order 40 does not] 
specifically refer to execution pro¬ 
ceedings. When in execution pro¬ 
ceedings a receiver is appointed we 
take it that he is put in the position 
of the judgment-debtor and there is 
no transfer of the property from the 
judgment-debtor to him. The arrears 
of rent which have once accrued are 
admittedly liable to attachment and 
recovery in satisfaction of a debt. 
All that Court has done is to appoint 
a person who shall, whenever rents 
have accrued, recover them and 
utilise them on behalf of the judgment- 
debtor in payment of the decree. 
There is no transfer of the interest 
of a thekadar. Taking this view we 
do not think that there is any prohibi i 
tion, against the order of the lower 
Court, contained in the Tenancy 
Act. £ zzt . i 

We dismiss this appeal with costs 
which will include fe<- here on the 
higher scale. 

Appeal dismissed . 
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Boys, J. 

MU Kumli— Applicant. 

Y. 

King Emperor through Mr. Gardi¬ 
ner— Opposite Party. 

Criminal Rev. No. 307 of 1924, De¬ 
cided on the 17th June, 1924 against 
the order of S. J., Kamaun, D/—12th 
April 1924. 

Criminal P. C., S. 488—8iCticn includes ap¬ 
plication by uife or child — Mere receipt of 
money by the mistress is not binding composi¬ 
tion of child's claim—Application by woman 
for the school fees of the child can be amended 
by Court on its own motion as one by her as 
guardian of ihild—Maintenance includes only 
food , clothing and lodging ai d does not in¬ 
clude school fees—Application deliberately 
made for school fees cannot be amended by Court 
on its own motion as one for maintenance. 

S. 488 contemplates application by a wife or 
a child. Where the widow alltgea herself to 
be a discarded mistress, and the application 
was made by her for the school tees of her 
son. 

Held : that this would require only a formal 
amendment of the applicat on as one by the 
woman as guardian of the cuild and that the 
amendment might he made by tne Court on its 
own motion. The iayment of money to the 
child’s mother by the a hged fattier could be 
weighed as evidence of an intimacy between 
the alleged father and the voman, but in no 
sense could it be regarded as a binding compo¬ 
sition of the claims of the child. The object 
of proceedings for n ainteLai.ee is to prevent 
vagrancy and that object is attained by the 
provision of lodging, lood ano clothirg. A 
husband is bound to maintain his wife but he 
is not bound to Co more thau supply her with 
lodging, food and clothing; he is not bound to 
maintain her as h s wife.' 16 Bom. 269 Reler¬ 
red to. 4 I.C. 758 Foil. [P 74 C 2; P 75 C 1, 2] 

ACourtoughtto allow an application framed 
as one for educational expenses into one for 
maintenance only if it waa satisfied that the 
application as iramed was framed id error, 
that what the women really warned on behalf 
of the child was maintei ance, and not where 
the application had been r'elib: j rately and 
purposely Iramed. |P 75 C 2;P 76 C1] 

The applicant was not represented. 

• Sarkar—ior Opposite Party. 

Judgment—This is an application 
in revision from an order of the Ses¬ 
sions Judge Kumaun upholding an 
order of a first class Magistrate re¬ 
fusing to make an order under S. 488 
at the instance of a woman called 
Musamat Kumli for the payment by 
one Gardiner of Rs. 15 a month for 
the education of a child, whom the 
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woman alleges to be her illegitimate 
child by Gardiner. 

The narrative of case is briefly as 
follows Musaramat Kumli was en¬ 
gaged by Gardiner, whose wife was 
dead, to look after his children some 
time at the end of 1910 or beginning 
of 1911. Her husband was in Jail, 
and was released in 1913, in about 
July as the woman says. She belongs 
or belonged to the dorn caste. She 
gave birth to a child, the date as al¬ 
leged by her being November the 15th 
1913. She apparently used to look 
after Gardiner’s children during the 
winter months and, usually, if not 
always, return to her home, a village 
three miles outside Naini Tal, during 
the hot months, when the children 
were at Naini Tal. She left Gardi¬ 
ner’s service in 1919, according to 
her own account, but more probably 
in the first half of 1916, as alleged by 
Gardiner. She at least is certainly 
wrong about the date because she 
admits that settlement was made 
with her at the end of 1918, admit¬ 
tedly also a long while after she 
was turned out. She says she 
was turned out because, as Gardiner 
said, she was now beginning to have 
children and she admits that not long 
afterwards she had a 4 months mis¬ 
carriage. Towards the end of 1918 
Gardiner paid her Rs. 300 in settle¬ 
ment of her claims. Four and a half 
years later she has lodged the present 
application, asking lor payment of 
Rs. 15 a month to be made by Gardi¬ 
ner to some body she calls the 
“ Rector of the school”, for the edu¬ 
cation of the child. She has informed 
me in this Court that she is now a 
Roman Catholic an 1 that the “Rec¬ 
tor of the school ” to whom her ap¬ 
plication refers is the Roman Catho¬ 
lic Bishop of Lucknow. Both Gardi¬ 
ner and the woman are agreed in 
asserting, whether truly or falsely, 
that the settlement made at the end 
of 1918 by the payment of Rs. 300 
did not concern the child. Gardiner 
denies paternity and therelore, as 
must follow, denies that any 
settlement was made for the child. 
He denies that he ever had or accept¬ 
ed responsibility for it. The woman 
declares that the settlement did nofc 
include the child but was a payment 
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to herself and that Gardiner said he 
would be responsible for the future of 
the child. 

The Magistrate disbelieved very 
much the woman’s story and came 
to a definite finding that “ in such 
surrou ndings it is impossible to say 
who may or may not have bad sexual 
intercourse with Musammat Kumali 
who is a woman of loose character.” 
In other words, he found it impossible 
to attribute paternity to Gardiner. 
He further appears to have attached 
some weight to the fact that if the 
woman got Rs.300“it is fairly obvious 
that this must have been done to 
prevent her making any sort of claim 
whatever ag*in for maintenance.” 
The learned Sessions Judge held : 

(a) That S. 488 does not provide 
for education expenses. 

^ (b) That the payment of Rs. 300 
“ appears to have satisfied all Mu¬ 
sammat Kumli’s claims.” 

(c) That the payment of R 9 . 300 
and the letters filed “strongly sup¬ 
port her allegation of intimacy with 
Gardiner.” 

(d) And that he “ would consider 
that the preponderance of probabili¬ 
ties strongly favour Musammat Kum¬ 
li’s claim that Mr. Gardiner is the 
father of the boy Harry/’ 

He has not found definitely whe¬ 
ther or not Gardiner is the father of 
the child. 

Both Courts in dismissing her claim 
ordered the payment of Rs. 300 costs 
to Gardiner. The woman has applied 
in revision to this Court. 

The learned Acting Chief Justice 
issued notice to Gardiner to show 
cause : 

(1) Why the case should not be 
remitted to the Magistrate to hear 
according to law. 

(2) Under what circumstances he 
alleges that any previous payment or 
gift of a house in 1918 was accepted 
by the lady as a composition for her 
>claim under S. 488. 

The only issues in the case really 
were 2 — 

(1) Has the woman, Musammat 
Kumli, any right to make the appli¬ 
cation in her own name ? 

(2) Do “ Educational expenses ” 
ifox which alone she asks) come with- 

* 4 ' t i ■*’ . * v . j j * is 4..... 


in the term “ maintenance ” in S. 488 
00 as to permit of an order'being made 
for the payment of such expenses ? 

(3) Is the child proved to be the 
child of Gardiner ? 

As to the first question, it is cleari 
that S. 488 contemplates applications! 
by a wife or a child. In this easel 

V 

there is no question of a wife, Mu-| 
sammat Kumli only alleges herself toj 
be a discarded mistress, and the ap-| 
pRcation should have been made by| 
the woman as guardian of the c'-ildl 
and for the child. This would onlyl 
have called for a formal amendment* 
which could have been rightly permit¬ 
ted had the point been noticed in the 
Courts below, and I have in fact herel 
treated the application a3 if it had! 
been made by the woman not in her! 
own name but as guardian off 
the child and for the child/ 
This is not a mere technicality 
for had the point been noticed 
the lower Courts would not have fal¬ 
len into the error of speaking of the 
payment of Rs. 300 by Gardiner as if 
it was a composition of the claims of 
the child and further the second por¬ 
tion of the rule issued to Gardiner by 
the learned Acting Chief Justice 
would not, as I think, have been 
issued in its existing form Properly 
regarded the payment of the Rs. 300 
could be weighed as evidence of an 
intimacy between Gardiner and the 
woman, but in no sense could it be 
regarded as a binding composition of 
the claims of the child. It is to be 
noted, however, that neither of the 
lower courts actually dismissed the 
application on the ground that there 
had been a final composition. The 
first court dismissed it on the ground 
that it was impossible with any cer¬ 
tainty to attribute the paternity to 
Gardiner. The learned Sessions Judge 
upheld the dismissal but on the actual 
ground that S. 488 does not provide 
for ordering payment of educational 
expenses. 

With any claim of the woman, 
then, in her own right we are not con¬ 
cerned. She has no olaim. I deal 
with the claim as if it had been made 
by her as guardian of the boy for the 
boy. For the child, if he is in fact an 
illegitimate child disowned by his 
father everybody must feel sympatby» 

... .. *V q .j . *. J *. > Lh* • • * -* * ^ ** 9 
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but whatever it may be possible to d:> 
for him in other ways, that sympathy 
must not be allowed to have the 
smallest influence in determining the 
weight to be attached to the evidence 
produced by the woman who claimed 
to be his mother as against the alleged 
father. And similarly an appreciation 
of theunpleasantness of the position of 
the alleged father in such a ca?9 as 
this rnu^t be allowed no weight as 
against the child. 

In this case the opposite party hap¬ 
pens to be an Inspector or retired Ins¬ 
pector of Police, but it is right to say 
at the outset that that fact has had, 
so far as the record indicates, no 
bearing on the facts of this case 
either before or after it came into 
Court. There is nothing before me to 
show that Gardiner has in any way 
abused his position as a police-officer. 

I have gone into the facts with 
very great care. The child was un¬ 
represented here by any Counsel and 
the burden thrown on me was very 
mu?h heavier in consequence. 

I have examined more than once every 
word of the record and if the issue of 
paternity had to be decided, T should 
have been compelled to order the 
matter to be re-heard after taking 
further evidence on the ground that 
evidence was produced in the 
Sessions Court which was not fully 
sifted and that certain other points 
needed further inquiry, before the 
issue of paternity could be decided, 
particularly in reference to the evi¬ 
dence of 1913 and 1918. I will proceed 
to state my reason for not adopting 
that course. As I have said, the fact 
that the application is made in the 
name of the woman is a matter of 
form. The second point viz. whether 
such an application as the present 
can be made for the payment of edu¬ 
cational expenses requires deeper 
consideration. S. 488 of the Code of 
Criminal Procedure says: 

“If any person ne?lec*§ to maintain his 
legitimate or illegitimate child unable to main¬ 
tain itself, the Nf'igiftrate may upan pro^f of 
■uch neglect order such person to make a 
monthly aUowanoe for the maintenance of 
suoh child. 

j It was on the ground that 4 main- 
Jfcenance does not include educational 
Jexpenses that the learned Sessions 
|Judge dismissed the case. He quoted 


no authority and gave no reasons in 
support cf his opinioD. 

The object of proceeding? for main¬ 
tenance is to prevent v igra i \y [com¬ 
pare Shaikh Hakru tin, In the Petition of 
(!)] and that object is attained by the 
provision of lodging, food and cloth¬ 
ing. A husband is bound to “ main¬ 
tain ” his wife but he is not bound to 
do more than supoly her wifcu lodging, 
food and clothing, he is not bond to 
maintain her “as his wife.” See Gulab - 
das Bhaidas In re (2). The speciSc 
question of schooling fees was very 
fully considered iu the case of A Tga 
Hav. Mi HI a Ktja (3), a o ise of the 
Upper Burma Report, deoid id on the 
5th of January 1909. In ti it case an 
application was made for an increase 
in the amount of the maintenance 
that had already been allotted on, 
amongst other grounds 4 * th it costs of 
schooling fees and clothing will be in¬ 
creasing”, as the child grew older. Mr. 
Shaw, J. 0., who had made research 
among English and Indian authori¬ 
ties also came to the definite conclu¬ 
sion that maintenance 44 is not in¬ 
tended to go further than to insure to 
the wife or children fo )d, clothing and 
lodging.” I need not detail at greater 
length his reasons, which are set 
forth fully in the report for holding 
td.at maintenance does not include 
education. From those reasons I see 
no reason to differ and to that extent 
uphold the order of the Sesson* Judge 
in this case. 

A question that might arise is as to 
whether I should in any way facili¬ 
tate, if I can do so, the ame< dment of 
the application so that it might take 
the form of an application for main¬ 
tenance proper. I should at any rate 
have grave doubts as to whether I had 
any power to allow such a material 
alteration, but of one thing I am 
quite certain and that is that I ought 
only to allow it if I was satisfied that 
the application as framed was framed 
in error, that what the woman really 
wanted on behalf of the child was 
maintenance. But there are facts in 
this case which make it perfectly 
clear beyond the shadow of a doubt 
that the application was framed as it 

(1) (1885] 9 Bom. 40. ' 

(2) [1892] 16 Bom. 269. 

(3) U909]4I.O. 758. 


76 Allahabad Mt. Kumli v. Emperor (Boys, J.) 1925 


I was deliberately after advice being 
taken and in no way at all owing to 
ignorance. 

It is only necessary to refer to the 
fact that on October 19th, 1919, Mt. 
Kumli on behalf of berself and the 
child purchased a house in Almora for 
the sum of Rb. 150. At first she told 
the Court that she had expended the 
Rs. 300 given her by Gardiner in 
settlement of her domestic expenses 
and said nothing about this purchase. 
Later when cross-examined further 
she said that she had purchased this 
house out of the sum of Rs. 300. When 
asked to produce the sale-deed she said 
she had none. Pressed again on the 
point she admitted that there was a 
sale-deed, but said that it was with 
her brother. Gardiner applied for and 
obtained a copy of the sale-deed. It 
showed that the purchase was made 
in her name and that of the boy 
“ Harry, son of Jogia”. She says now 
in explanation of that that she never 
saw the sale-deed or had anything to 
do with it and that Gardiner got the 
name of Jcgia entered in the sale- 
deed. She had, however, further to 
admit that one Jogia Mistri was en¬ 
deavouring io get her to become his 
mistress. 

I need not enter now into the ques¬ 
tion of whether the settlement which 
was made at that time was a settle¬ 
ment intended to include the claims of 
the child or not. Whether Gardiner 
at that time was admitting, at any 
rate to the woman, the paternity of 
the child and the settlement was made 
on that basis, or whether he was deny¬ 
ing it, or whether she was in fact 
then making no claim, one thing is 
certain and that is that she considered 
at that time that all claims of what¬ 
ever sort or on whatever basis were 
being settled at that time, aid so did 
Gardiner. This is clear for two rea¬ 
sons. Ko man would have settled the 
woman’s claims and, if claims, tiue or 
false, were being made as regards the 
child, would have left those open. 
Similarly, if these claims as to the 
child were teing n ade, truly or false¬ 
ly, and if they were not settled, but, 
as the woman says, Gardiner promis¬ 
ed to be responsible for the child, it is 
incredible that the woman should 
have waited for feur and a half years 


to make any claim for the child. 
Therefore, it is certain that whatever 
claims may have been made in 1918 
and whether they were admitted or 
not thtj woman thought that all claims 
to maintenance, even on behalf of the 
child, had been settled. That the child’s 
claims, if he was Gardiner’s child, 
could not be legally so concluded is 
immaterial. That is what she thought 
and what her advisers thought and 
that is why her application was deli¬ 
berately framed by her and her 
advisers to ask for schooling ex¬ 
penses only and for those to be pkid 
not to her but to the “ Rector of the 
School.” In these circumstances, I 
should feel wholly unjustified, even if’ 
I had the power, in suggesting or 
permitting any amendment. The re¬ 
sult is that so far as this application 
asks for Rs. 15 for Schooling fees to 
be paid to the “ Rector of the School”, 
it must be dismissed. 

The remaining question for con¬ 
sideration is the question of the costs 
allotted to Gardiner. I do not wish 
to say anything that may seem in any 
way to suggest any opinion of mine 
on the main question which was at 
issue and which as I have already 
said I am of opinion could not be 
satisfactorily determined without 
further enquiry. But in deciding the 
question of costs I have to consider 
the responsibility of each of the par¬ 
ties in connection with these proceed¬ 
ings and also the question whether 
the parties have put their cases frank¬ 
ly before the Court. For the reasons 
1 have already given, it is undesirable 
to enter into particulars of some of 
the matters on which evidence was 
given. But as regards Mr. Gardiner’s 
want of frankness I may instance the 
incident of the photographs. When 
he was shown two photographs, he 
denied having taken them, with the 
result that a commission had to be 
executed to the Magistrate at Saha- 
ranpur to asceitain whether or not 
the photographs had been taken in 
the compound of the bungalow, at 
that time occupied by Gardiner in 
Saharanpur. It was proved that the 
building appearing in the photograph 
was an out-house in that compound. 

On the other hand I am satisfied 
that there was at least cno most dis- 
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creditable incident in the case of the 
applicant. The Sessions Judge, before 
4 whom the photographs were first pro¬ 
duced, asked the child whether he 
knew anything about them. The 
child is now 10^ years of age. He 
was born, if we are to believe the wo¬ 
man, on November 15th, 1913 The 
woman said, in November 1923, that 
the photographs were taken 8 years 
previously; in other words in the 
cold weather of 1915. I have no doubt 
that the learned Sessions Judge would 
not have asked the child any question 
about the photographs had he realised, 
as it is easy for me to do with the 
whole record before me, that the child 
was at that time two years of age- 
The child in reply said “ Kamli is my 
mother. I know the Sahab (Mr. Gar¬ 
diner). He is my father. I remember 
this picture (Ex. X). My father here 
took it. I do not remember the name 
of the dog. This (Ex. Y) is a photo of 
me, Dorothy (one of the children of 
Mr. Gardiner) and my mother. I 
cannot make out the fourth person. 
My father here took the photograph. 
What I have round my neck is the 
Miss Sahib's Chaddar, not my mother’s. 
The others were wearing boy’s 
clothes, my mother too”. The photo¬ 
graph (Ex. X) referred to was one of 
a group in which this woman, Mt 
Kamli, Gardiner’s two little girls and 
his little boy Eric had been dressed up 
for fun. The b}y in the photograph 
(Ex. X) was, as this woman admits, 
not the child before the Court but 
Gardiner’s boy Eric. Nothing is more 
v plain than that an endeavour had 
been made to coach this poor child to 
pretend that he knew all about and 
remembered the photographs. It was 
impossible that he should do so, as he 
could only have been two years old, 
on the woman’s own saying. But this 
fact was overlooked with the result 
that the poor child made a hopeless 
mess of his statement. Comment on 
this incident is superfluous. Any¬ 
thing more disgraceful is difficult to 
imagine. 

Taking into consideration such 
acts as these on both sides of the case 
* I alter the order for costs from one for 
the payment ofRs. 300 to the pay¬ 
ment of Rs. 150, the said 150 to in¬ 
clude the doctor's fee, whioh had to be 


paid owing to another false state¬ 
ment made by this woman as to Gar¬ 
diner having a birth-mark similar to 
that of the child. With the modifi¬ 
cation of the order as to costs I dis¬ 
miss the application. 

Application dismissed . 
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Walsh, Ag. C. J. and Ryves, J. 

Alice Oeorgina Skinner— Plaintiff- 
Appellant. 

v. 

Kunwar Mukarram Ali Khan — 
Defendant—Respondent. 

S. A. No. 14 of 1923, Decided on 
28th May 1924, from an order of 
Sub. J. of Muzatfarnagar. 

Limitation A~t, Art. 177—Tim given after 
Act XXl'f of 192J , but prior to Act XI of 
1923 % u)a$ 6 months. 

The amending Act 26 of 1920, did not touch 
Article 177. Therefore, after the Amending, 
Act.wai pissel the period in the column, ac¬ 
cording to law, opposite article 177, was still 
six months notwithstanding the use of the 
wotd “ditto”. Subjeqientiy in 1923, by act 
XI of 1923, the period nas b3eu altered to 90 
days. [P. 78, C. 1) 

B. E. O' Conor and Nehat, Chand— 

for Appellant. 

Surendra Nath Sen , Cirdhari Lai 
Agarumla, Ponna Lai and Bopi Nath 
Kunzru—iov Respondent. 

Judgment.— In our opinion this ap¬ 
peal must succeed. The learned 
Judge says this ingnorance of the law 
is no excuse- It is a dangerous pro¬ 
position. We think that almost any 
excuse for ignorance might be ac¬ 
cepted under these circumstances if 
it were necessary for us to consider 
whether we ought to extend time. 
But we are of opinion that no exten¬ 
sion of time, or concession of any 
kind, is required by the appellant. 
The difficulty has been to ascertain 
what the law is. It now turns out, 
that the appellant was right and 
the Judge was wrong. The Punjab 
Hight Court, (Cf. 1924 Lahore., 
65), after an exhaustive enquiry 
have ascertained that when the 
Act of 1920 was enacted by the 
Government of India, the period pro- 
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vided in the appropriate column op¬ 
posite to Aiticle 177 was“six months.” 
No slovenly use of the word “ditto, 1 
a word which ought to have no place 
in any statute at all, has anything 
to do with the matter. The period 
was siy months. 

The Amending Act, XXVI of 1920 
did not tcuch Article 177. Therefore, 
after the Amending Act was passed, 
the period in the column, accoiding 
to law, opposite Article 177, was still 
six months and that was actually the 
pericd provided when the appellant- 
put in her application on the 28th 
June. That application was well 
within six months and was, therefore, 
in accords) ct with the existing law-. 
Subsequently in 1923, by Act 11 of 
1923, the period has been altered to 
90 days, but that was sueequent to 
ihis api licttion. The appellant was, 
therefore, perfectly within her rights. 

The appeal succeeds and the matter 
must be stilt hack to the lower Court 
with cJirtt lion to re-hear the applica¬ 
tion acct rding to law. 

The appuilant is entitled to her 
costs heie and below. The costs in 
this Court will include fees on the 
higher scale. 

Appeal allowed . 
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Neave, J. 


Nihora Klan and others — Defen¬ 
dants—Appellants 

v. 

Mathura Khan — Plaintiff—Respon¬ 
dent. 


S. A. No. 191 of 1923, Decided 
26th June 1924, against the decree 
the D. J. of Ghazipur, D/- 7thNove 
1922. 



Contract Act , 8. 74— Stipulation to pay com - 
pound interest at lYi V • c.p.m. on default to pay 
Bimpele interest at 1 p.c.p. m. uas held a 
per. alt y and the rate was oreduced to 1 p.c. 
compound interest. 

The mortgage deed provided for the payment 
of simple interest at Re..l per cent per mensem 
with a clause that in ease of default the 
already accumulated interest should be added 
«to the principal and thereafter compound 
interest paid cn the whole at Rs. 1-8 per 
cent per mensem. 
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Held : that the stipulation is a penalty and 
further that it was too high and must be re¬ 
duced t 0 compound interest at 1 p o. p. m. 34- 
Cal. 150-Ref. to. (P. 78, C. 2.J 

Li. S. Bajpai—ior Appellants. 

A P . Pandeya — fcT Respondent. 
Judgment.— The only point taken 

in rhis appeal is that the rate of in¬ 
terest allowed by the Courts below 
js excessive. The mortgage deed 
provided for the payment of simple 
interest at 1 per cent per mensem 
with a clause that in case of default 
the interest already accumulated 
should be added to the principal and 
thereafter compound interest paid on 
the whole at Rs. 1-8 per cent per 
mensem. It is contended in appeal 
that this clause is a stipulation by 
way of penalty under S. 74 of the 
Contract Act and this is not denied 
by the opposite parly It is, how¬ 
ever, claimed by the latter that the 
penalty is not excessive. The princi¬ 
pal money securtd by the bond was 
Rs. ^50, the amount now claimed is 
Rs. 638. Both the Courts below have 
held that the interest claimed is not 
excessive. 

The appellant’s learned pleader 
refers to Sundar Ko<r v. Rai Sham 
Krishen (1), but in view of the ex* 
planationnow added to S. ?4, it is quite 
clear that any such stipulation as 
that contained in this deed is a penal¬ 
ty. I am unable to agree with the 
Courts below that the interest charg¬ 
ed for breach of the covenant to pay 
upon a certain date is not unreason¬ 
ably high, borne comDensation is no 
doubt due. I consider that compound 
interest at 1 per cent, per mensem 
would amply meet the case. The 
appeal is allowed to this extent that 
the interest allowed by the Courts 
below up to the date of suit is reduced 
to 1 per cent, per mensem compound . 
interest with annual rests. The appel¬ 
lant will get proportionate costs in¬ 
cluding in this Court fees on the 
higher scale. 

Appeal allowed. 


- ll) 11907] 34 Cal. 150—34 I. A. 9=9 Bom. L- 
R. 304 11 C. W. 249=17 M. L. J. 43— 
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SULAIMAN AND KANHAlYA LAL, JJ. 

Shib Deo Misra and others — Plain¬ 
tiffs—Appellants. 

v. 

Rim Prasad and others — Defen¬ 
dants—Respondents. 

F. A. No. 212 of 1921, Decided on 
14th March, 1924, from the decree of 
the Sub J., Agia. 

* * (a)Limitation Act , Aii . 118—Suit byre- 
versi) ers for possession against alleged aao't- 
ed sou Jiittii . t oe've years uf Himu wtdou's 
death is in time-- Limitation Act, Art. HI. 


% ( e) Hindu Law—Adoption— Adoption 
of a boy belonging to another sub-cuslc oj the 
primary caste was held ialid . 

Adoption would not be invalid so long as th& 
adoptive lather and tho adop cd son btlong- 
ed io a fcuu-caste of the s.me primary case 
especia ly when intermarriage between the 
two sub-caites j« pernnisibie, 17 0. C. 1£6 
Ref. to. U’,b3,C.2.j 


* (/) Hindu Law — Succession — Collateral 
reversioner a take separately. 

Iu ta*ew<f col'aieral succeBsion after the 
death oi a H.ndu widow the iropeity inhent- 
ei is the s j arato \ rorertv 01 a11 'h© revep “ 
sioi ers aid does not go to the L< au ot the 


family only. 

* * ( y) T.P. Act , S. 


IP. 8-1, C. 1.] 

41—Transferee jrom 


Hit du u ulou :s not protected by 41. 

A transferee from a Ilium w.dow who 


Rcvtrs oueis sun g for pcssenion o. proper¬ 
ty iroin aa ai r gfd adopted son a. d his trans¬ 
ferees cie not b.ui.d to bring a suit lor decla¬ 
ration 'h..t the aitgeu adoption had in fact 
not taken plate. They are entitled to wait 
till tm lacy died aid then brmg a suit lor 
recovery of pcta-BS on and tberef- re a fcuit 
brought within 12 years of the d ath ot the 
widow cannot be held to be tarrea by the six 
years'rulo. IP. 80, C. 2j 

* * ( b) Chill J C., 0,0 R. 17 -Omission to 
ien]y is u v,iie it regularity curable at a late 
stage, 

A pl&h t it net a void plaint merely because 
it d< c* not contain the verifiiation clause a§ 
required i y tie Cede of Civil Procedure. Ti e 
cmiBMon to tenly it is a mere ^regularity 
winch louic be (i ito even at a later stage and 
such a p.aii t tl ei i lore is deemed ts pns nt - 
ea • n lie date of actual pieaei-UtM u end tot 
ot thi dete ot i a veiitication. Merely on the 
griui dit&uch a defect, tl e piaiLt tai net be 
treated as ahogeiber invalid. Tlc Subse¬ 
quent venficat on is not amtnen cLt cf the 
plaint. 22 A 1. 55 Ref. to. IP. bO, C. 2] 

(c) Evidence Att , S% 35 — Dea.h Register 
kepi m Police dot on is official book. 

The Death Regster kept at the police sta¬ 
tion is an cffical hook and the entries in it 
an ltgaly admits.b e. Such a regster is an 
official look, register or recoic mace by a 
. public servant in the discharge of hs ofhc.al 
cuty v. iitin the meaning of Section 35 ot the 
Evicen e Act, a..ci an entry mace therein 
would, tl trefore, i e itself a re.evant fact. 14 
0. C. bb, 15 0 C. 321,19 0. C. 221. 54,1. C. 166. 
Dht. 46 Cal. 152 and 22 0. C. 124 Fo 1. 41 Mad. 
26 Referred to. fP. 81, C. 2 ] 

* * ( d) Civil P, C , S , 11—Esplanaticn 
6— Decision beta ten Hindu widow ana alUged 
adopted son regarding the ownership of the 
estate is binding on reversioners . 

A au it brought by widow in possession of 
the whole estate holding as widow's estate 
to challenge an alleged adoption is a repre¬ 
sentative suit and all persona having a ci m- 
mon interest (namely the reversioners in this 
case) must be deemed to hav« been represented 
through her under 8.11 Explanation 6 of the 

* Code of Civil Procedure. IP. S3,0,2.] 


takes t..e property frem her beicre ti e rt ver- 
siouir & r gut has accrued *.aun.t lucotsbfully 
p.ecd t. o bar of Section 41 ot the T. P Ac;, 
alliijugn he was a bora Jiue traDs cree for 
va ue vs ho 1 ao taken the piojety afar due 
enqu.ry A Hindu widow e.r.ers w to posses¬ 
sion cf ner huftlaLd’s o^ate ly riguc ai d not 
with any express or imulud consent oi the 
reveisiuin ro. While sLe is Alive the rever¬ 
sioners have no voice in the n at:cr and have 
no r ght to intervene. Sue can continue in 
pcbsetsion in spite of their protest. A tians- 
lerte lrom sucu a person, wno u in p* 8 ear ion 
by her oWu right and as to wheat possession 
uo coniont ot the reversioner can le .mplied 
by law, cannot claim the protection of b. 4l. 

‘IP. 84. C. 2.] 

B. E. O' Conor and Lai it Mohan 
Banerjee— for Appellants. 

Bunndra Bain ben, Mohan Lai 
Bunual, iShiam Krishna Lar and 
Kailas Nath Katju—\ov Respondents. 

Judgment.— Thi* 3 was a plaintiffs’ 
appeal arising out of a suit for re¬ 
covery of possession on the allegation 
that the plaintiff No. 1 is the rever¬ 
sionary heir of Kallu Misra, deceased, 
the last male owner of the property. 
Plaintiffs Nos. 2 and 3 are transferees 
from plaintiff No. I. In the plaint it 
was alleged that on the death of 
Kallu Misra, his widow, Mu-ammat 
Mohini, entered into possession as a 
Hindu widow for her life, that she 
unlawfully made various transfers 
ana ultimately died on the I5th of 
December, 1907. Tlie suit as brought 
was just within limitaiion of this 
date as the Courts were closed on the 
15th and 16th of December, 1 919. The 
defendant No. 1 claimed to be the 
adopted son of Kallu Misra. The 
other defendants were transferees 
•either from Musammat Mohini or 
from the defendant No, 1, who are 
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now in possession of the bulk of the 
property in dispute. 

On behilf of the defendants there 
were several pleas taken. There was 
a denial of the pedigree set up by the 
plaintiffs. There was a plea that the 
claim was barred by time, and there 
were pleas that Ram Prasad, defen¬ 
dant No. 1, was the adopted son of 
deceased, that the claim was barred 
by the principle of res judicata and 
that it was also barred by estoppel. 

In the pleadings or at the time 
when the issues were settled there 
was no suggestion that the deceased, 
Kallu Misra, had left any will. On 
the other hand, the plaintiffs* vakil 
admited that Shib Deo Misra, plain¬ 
tiff No. 1, had other brothers alive 
and also stated that he would not 
amend his plaint. As matters stood 
on the pleadings, it was clear that in 
any event Shib Deo Misra, not being 
the sole surviving reversioner at the 
time of the death of Musammat 
Mohini, the entire claim could not be 
decreed. Ac a late stage in the case 
Ram Prasad, defendant No. 1, filed a 
number of papers among which there 
was a document purporting to be a 
will of Kallu Misra and bearing the 
date, 4th of October, 1887. Under it 
with the exception of a temple and 
rights connected therewith which 
were to go to Ram Pra9ad himself, 
the rest of the property was, on the 
death of Musammat Mohini, to go to 
Shib Deo Misra to the exclusion of 
his other brother*. 

The learned Subordinate Judge 
came to the conclusion that the plain¬ 
tiff’s pedigree was established, that 
Ram Prasad’s adoption had not been 
established, and that the claim was 
not barred by res judicata . He how¬ 
ever, found that the plaintiffs had 
failed to prove that Musammat Mo¬ 
hini died within 12 years of the suit, 
that the will produced by Ram 
Prasad was a forgery and that the 
claim was barred by the principle 


findings in his favour. but has also 
supported it on the other pleas raised* 
Thus all the important issues of fact 
and law have been re-argued before 
us and we propose to dispose of all 
of them. 

The first question is one of limita¬ 
tion. This plea was based on three 
grounds (1) that the alleged adoption 
of Ram Prasad not having been set 
aside within six years, the claim was 
barred by time, (i) that the plaint 
when originally filed was not varified 
at all and this defect was not cured 
till long after the expiry of the 
period of limitation, and (3) that 
Musammat Mohini had not died on 
the 15th of December, 1907 but died 
either on the 9fch or 10th of December 
of that year and the claim was be¬ 
yond time. 

We agree with the learned Subordi¬ 
nate Judge that the six years 
rule has no application to tnis case. 
The reversioners were not hound to 
bring a suit for a declaration that the 
alleged adoption had in fact not taken 
place. They were entitled to wait 
till the lady died and then bring & 
suit for recovery of possession. The 
present claim is not one for mere 
declaration but is for possession. If 
it is brought within 12 years of the 
death of Musammat Mohini, it can¬ 
not be held to be barred by the six 
years rule. 

We, however, do not agree with the 
view taken by the learned Subordi¬ 
nate Judge that the verification hav¬ 
ing been made after the expiry of 12 
years, the suit itself was barred by 
time. It appears that the plaint was 
actuallv presented in Court on the 
17th December, 1919, but though it 
bore the signatures of all the plain¬ 
tiffs, it did not contain any verifica¬ 
tion by them. This defect was brou¬ 
ght to the notice of the munsarim by 
one of the defendants and subsequent¬ 
ly to that of the Court. Under all 
order of the Court the verification 


of estoppel. 

The plaintiffs appealed and chal¬ 
lenged the findings arrived at against 

them. 

[ After stating facts as set out 
above judgment continued.] The lear¬ 
ned advocate for the respondents has 
not only supported the decree on the 


was ultimately made, but it was some 
months afterwards. We are, how¬ 
ever, of opinion that the plaint was 
not a void plaint merely because it 
did not contain the verification clause 
as required by the Code of Civil 
Procedure. In our opinion the 
omission to verify it was a 
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mere irregularity which could be 
cured even at a later stage. Merely 
on the ground of such a defect, the 
plaint cannot be treated as altogether 
invalid. The subsequent verification 
was notan amendment of it. This 
has been the view consistently follow¬ 
ed in this Court, and we may refer to 
the cases of Rajit Ram v. Kalesar 
Nath (1) and Basdeo v. John Srnidt 

(2), which follow the case of Mohini 
Mohun Das v. Benosi Buidan Saha (3). 

‘ The main point to consider in con¬ 
nection with the plea of limitation is 
the exact date on which Mt. Mohini 
died. There can be no doubt that the 
burden lies on the plaintitfs to prove 
conclusively that her death took 
place within 12 years of the suit. 
[The judgment after discussing oral 
evidence dealt with the contention cf 
the respondent that a certain Daily 
Death Register was not admissible in 
evidence, as follows ] 

He has relied on a number of cases 
decided by the Oudh Court in support 
of his contention. In all these re¬ 
ported cases, however, the bock in 
question was the Chaukidar’s po:ket 
book and not the Death Register kept 
at the police station. The cases of 
Sampat v. Gauri Shankar 0). Habi- 
bullah v. King- Emperor ( 5), Bishethar 
Dayal v. Hira L il 16) and Mohammad 
Jafor v. Emperor ■?), are thus distin¬ 
guishable. On the other hand, it has 
been laid down in the case of Tamij - 
uddin v. Tazu, (8), and in the case of 
Zait-un-jii^sa v. Haxral-un-nissa (9), 

f f hat the D?ath Register kept at the 

mlice station is an official book and 

he entries in it are legally admissible. 

t somewhat similar view has been 

expressed in the case of Ramolinga 

- Rprfdi v. Katai/ya MO'. 

(!) 18 An 39»- }Hs6 A.v' X 1<>2. 

(2) 11899] 22 All. 55-1899 A.W.R. 172 (F. 
D.) 

(3) [1890|17 Cal. 580 (T\0.) 

(4) |1911114 0*0.68—10 I.C. 713. 

(5) |19L2| 15 O.C. 351-18 I.C. 653-11 Cr. 

L J. 93. 

(6) [1916] 19 O.C. 221—36 I.C. 911-4 O.L.J. 
49. 

(7) 11919] 22 O.C. 250 6 O.L.J. 577-54 I,C. 
166—21 Cr. L. J. 22. 

(8) 11918] 46 Cal. 152=46 I.C. 237=22 C.W. 
H. 822. 

(9) 11919] 22 O.0.124—52 I C. 162. 

09) J1917) 41 Had. 26-22 M.L.T. 17—33 M. 
L, J. 19=11917) M. W. N. 558-41 I. 0. 
886-6 L/W. 216.. 
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Under the Police Act (Mo. V of 
1861), S. 12, the Inspector-General of 
Police is authorised to frame orders 
and rules relative to, amongst others, 
the collecting and communication by 
thc-m of intelligence and information 
etc. Under the Police Regulations, 
Chapter 21, paragraph ?74, sub-clausO 
4. the Head Muharrir of every police 
station officer has to keep registers of 
births anti deaths and make entries 
therein as reported by the village 
chaukidars. There are prescribed 
forms, Nos. 1 and 5, which have to be 
used for that matter. The register in 
question contains printed pages of the 
torm No. 5 and it was manifestly 
kept at the police station and latter 
on forwarded 1o head-quarters. The 
mere fact that the entries in it are 
made in chronological order would 
not show that this document is not an 
official book. We are clearly of opi¬ 
nion that this register was an official 
book, register or record made by a 
public servant in the discharge of his 
official duty within the meaning of 8. 
35 of the Indian Evidence Act. An 
entry made therein would, therefore, 
be itself a relevant fact, 

Mr. Dar, who argued the case on 
behalf of another set of respondents, 
has strongly contended that even if 
the Register is an official bock with¬ 
in the meaning of S. 35 and even if 
an entry in it is a relevant fact, the 
register must either be proved by 
some evidence or be shown to come 
within the scope of S. 81 of the Indian 
Evidence Act. ft cannot be denied 
tl at tt.ere is no oral evidence on ihe 
reccri that this was the identical 
register which was kept at the police 
station, Etmadpur, in which circle 
village Brijnath, where Mt. Mohini 
died, is situated. All that is known 
is that this was brought in Court from 
ihe Record Room at head-quarters by 
a clerk named Abdul Ghani. Mr. Dar 
has, therefore, contended that the 
Court can presume its genuineness 
under S. 81 of the Evidence Act only 
when it is shown that this is a docu¬ 
ment directed by any law to be kept 
by any person and if 6uch document 
is kept substantially in the form re¬ 
quired by law and is produced from 
proper custody. His argument is 
that the Police Regulation No. 274 
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•ub-clause 5 enjoins the keeping of a 
register with separate pages assigned 
for each village and that, therefore, 
this register is not kept substantially 
in the form required by law, assum¬ 
ing that the law requires it to be kept. 
He has argued that it was, therefore, 
incumbent on the plaintiffs to lead 
evidence to prove the identity of this 
register and to show that it is this 
yery register which has come from 
the Record Room and which was the 
register kept at the police station. 
The answer to this objection is that in 
addition to the original register, the 
plaintiffs have produced a ctrtitid 
copy of its entry, and a certificate is 
endorsed on it purporting 10 have 
been given by an authorise! officer. 
The correctness of the copy must, 
therefore, be presumed under S. 79 of 
the Evidence Act. This copy removes 
all doubt as to any possible mistake 
in the identity. We have already 
said that the entry in the Dail> Death 
Register is corroborated by the state¬ 
ment contained in the plaint of 1908. 
These two pieces of evidence, c von 
excluding the other register, are very 
strong evidence of the exact date of 
the death of Mt. Mohini. As against 
this we have no rebutting evidt nee 
whatever except the solitar> state 
ment of Jhamman Lai, the brother of 
Mt. Mohini. We have already said 
that Jhamman Lai, when surd in 1908 
by Ram Prasad, did not specifically 
deny the coi rectness of thedu*. In 
the witness box he did not appear 
to be a man possessing & retenive 
memory# 

There is of course always a poss bi- 
lity that the date given by R m Pra 
gad in his plaint might not have been 
the exact date or ihr t ihe date as re¬ 
ported by the ehaukidars v\a- not 
correct date. But in the absence of 
any other reliable evidence, Uure is 
no reasonable ground for doubling 
that the statements contained in truse 
two independent documents, which 
corroborate each other, were, inac¬ 
curate. 

We accordingly hold that the 
plaintiffs have established that Mt. 
Mchini died on tho V th of Dec< mber 
1917 and that therefore, the present 
.Claim was in no way. barred by time, 
ihe next point which we propose to 
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consider is the question of Ram Pra¬ 
sad’s adoption. 

The plea of res judicata is raised in 
connection with this issue and is 
passed on the following circumstan¬ 
ces. Kallu Misra had admittedly 
brought up Ram Prasad in his house 
from his childhood. It is the defen¬ 
dants* case that he even performed 
Ram Prasad’s Janeo ceremony and 
marriage ceremony, but the evidence 
as to this consists of the solitary 
statement of Jhamman Lai and is. 
therefire, not necessarily strong. 
There can be no doubt, however, that 
Ram Prasad had been living in Kallu 
Misra’s house when he died and con¬ 
tinued to live for some time longer. 
On the 20ih of August, 18^7 he exe¬ 
cuted a bond in which he asserted 
that he was the adopted son of the 
deceased Kallu Misra. Mt. Mchini 
promptly ii stituted a suit on the 26th 
of November 18i>7, fora declaration 
that Ram ?rasad was not the adopt¬ 
ed son of Kallu Misra and that the 
bond referred to aoo^e was altoge¬ 
ther invalid and ineffectual, Ram 
Prasad filed a written statement on 
the 18th of December, 189?, in which 
he put forward his claim of a valid 
adoption The part'es, however, en¬ 
tered into an agreement to refer All 
their disputes to arbitration and the 
Court ret err d the matter to the ar¬ 
bitration of time arbitrators. Two of 
these three arb tritors are proved in 
this case to hav* been residents of the 
same mohalla, Kachhri Ghat, where 
Kailu Misra used to live and one of 
these two, i arnely Ganga Prasad, 
used to live in a house which was in 
front of Kallu Misra’s house, the two 
houses being separated only by a 
road. Gai ga Pi asad’s son, Mahabir 
Prasad, proves til is. On the 24th of 
Ftbruaiy 1 9b the arbitrators deliver¬ 
ed their award in which they stated 
that they were empowered under the 
agreement to decide the lispute bet¬ 
ween the parties, without having re¬ 
gard for the issues and without tak¬ 
ing any evidence. They expressed 
the opinion “ Ram Prasad is the son 
and the proper heir of Kallu Misra 

deceased.” Then they proceeded to 

direct tbafc out of the entire estate 

left by him, one house was 

in the pc ssession of Mt. ‘ Mohini fer 
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life and to go to Ram Prasad after 
her death and that two houses were 
to vest absolutely in her with full 
power of alienation. Ram Prasad 
filed objections to tais award on the 
I4th March 1898. The Court, how¬ 
ever, disallowed these objections on 
the 25th of March 189* and ordered 
that a decree be prepared in accor¬ 
dance with the award. A decree was 
accordingly prepared which bears the 
date 25th of March 1893. 

The learned Subordinate Judge has 
held tbis decree not co be binding on 
the ground thain his opinion, it 
was not passed after a fair trial, but 
merely embodied a private settlement 
of the dispute, the arbitrators having 
been given power to decide the case 
without taking any evidence and 
without having regard to the issues 
framed. There is not much evidence 
on the record to indicate any peculiar 
circumstances under which the pro¬ 
ceedings had been conducted. All 
that we know is th*t there was one 
sitting of the arbitrators. At least 
two of the arbitrators were residents 
of the same rnohalla and there is no¬ 
thing strange if they had seen given 
power to decide the case on their own 
personal knowledge without taking 
any further evi ience. The suit was 
a contested one and the award was 
made after the case had been referred 
to the arbitrators under an order of 
the Court. 0 Sections were also hied 
to theaward and they were disallowed. 
We are, therefore, entitled to pre¬ 
sume, in the absence of any satisfac¬ 
tory evidence to the contrary, that 
the Court at that time was satisfied 
that it was a bona fi le litigation and 
not a collusive or fraudulent one. 
We find it impossible to fix upon any 
particular circumstance which would 
justify us in holding that there was 
not a fair trial at all. Decrees of 
Courts are not to be lightly treated on 
a mere suspicion and on a mere sup¬ 
position based on no substantial evi¬ 
dence, that they are collusive. We 
are, therefore, unable to agree with 
the view which the learned Subordi¬ 
nate Judge has taken of the arbitra¬ 
tion proceedings. 

Mt. Mohini represented the whole 
estate for the time being. The rever¬ 
sioners had then no rights in in prae - 


sefiti. Her claim was to avoid the 
adoption set up by Ram Prasad. The 
suit was, therefore, brought not only 
in her own interest but in the inte’ 
rests of the whole body of reversion¬ 
ers who would be entitled to the pro¬ 
perty after her death. If the adop¬ 
tion were to be upheld, the line of the 
reversioners would be altogether cut 
off. Tne sub brought by Mt. Mohini 
mus*-, therefore, be treated as a repre¬ 
sentative suit and all persons having 
a common interest must bo deemed 
to have been represented through 
herunderS 11, Explanation 6 of the 
Code of Civil Procedure. The defend 
ants Nos. 7 aal H are claiming 
through Rain Prasad, whereas the 
plaintiff No. I must be deemed to 
ha?e been then represented by Mt. 
Mohini. The award and decree, 
therefore, operate as res jwiicata bet¬ 
ween them. 

Defendants Nos. 2 and 3 and defen¬ 
dant No. 9. as will be shown later 
claim title under Mt. Mohini and, 
therefore, the plea of res judicata can¬ 
not be successfully urged on their be¬ 
half. 

[The question of adoption was 
next taken up and it was held that the 
adoption was proved. Then refer¬ 
ring to the objection to the vali¬ 
dity of the adoption on the ground of 
the adopted son and adoptive father 
belonging to different sub-castes 
the judgment proceeded ] 

Nor can the adoption of a boy be¬ 
longing to the sa tie sub-caste be held 
to be invalid. In the case of Narain 
Singh v. Alt. Shi am Ka i Hun war (1 1 ) 
the Oudh Bench, of which one of us 
was a me nber, held that for the pur¬ 
poses of inheritance each primary 
caste must adopt from within its own 
limits and that the adoption would 
not be invalid so long as the adoptive 
father and the adopted son belonged 
to a sub-caste of the same primary 
caste. We, therefore, think that 
there is no force in this objection. 

We have already indicated that so 
far as the pleadings went, Shib Deo 
Misra and his transferees would in 
no case be entitled to the entire pro¬ 
perty left by Kallu Misra, as it is ad¬ 
mitted that at the time of the death 
of Mt. Mohini when succession open- 
~tfl) 11914117 0 . a ltt-Ui; 0 . 45. -- 
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ed to the reversioners, there were 
more than one person entitled to it. 
In cases of such collateral succession 
the property inherited is the separate 
property of all the reversioners and 
does not go to the head of the family 
only. In order to get over this ditfi 
culty, the appellants relied on a will 
which was produced by Ram Prasad 
at a very late stage in the case. 

[The judgment held the will to be a 
forgery and then referring to the 
question of estoppel, continued :—] 

We are satisfied that Har Dayal 
and Raj Narain were bona file trans¬ 
ferees for value after due enquiries 
The claim as against them is barred 
by S. 41 of the Transfer of Property 
Act. 

Defendants Nos. 7 and 8 derive title 
from Ram Prasad. After the death 
of Mt. Mohini, Ram Prasad remained 
in possession of the house which is 
now in their possession. He mort¬ 
gaged it on the 18th of May 1910, to 
Behari Lai and then on the 3rd of Oc¬ 
tober 1911, contracted to sell the 
equity of redemption to Badri Prasad. 
On the 16:h of April, 1912 he sold the 
equity of redemption to Badri Prasad 
th*’ mortgagee. Defendants Nos. 7 
and 8 are the sons of Badri Prasad. 
We are satisfied that Badri Prasad 
was a bona file transferee for value 
and he had made due enquiries and 
acted in good faith on *he strength of 
the award of the arbitrators which 
was recited in the previous title-deed. 
The reversioners allowed Ram Prasad 
to remain in possession as ostensible 
owner and the transferees are protect¬ 
ed. 

Defendants Nos. 4, 5, 6 and 10 are 
also transferees but they have com¬ 
promised their disputes and we arc 
not now concerned with their rights 
in this appeal. 

The case of defendant No. 9, Khubi, 
stands on a slightly different footing. 
He took a mortgage from Mt. Mohini 
herself on the 17th of July of 1898, 
mnd then took a sale-deed. of the 
equity of redemption from her on tbe 
11th of March 1899. He, therefore, 
derived title from Mt. Mohini herself 
and the deeds in his favour were exe¬ 
cuted in her life-time. We are of 
opinion that a transferee , fjom a 
Hindu widow who takes the property 


from her before the reversioner’s right! 
has accrued cannot successfully plead! 
the bar of S 41 of iho Transfer of* 
Property Act. Assuming that he was 
a bona file transferee for value who 
has taken the properly after due en¬ 
quiry and believing on the validity of 
the award, it cannot be held that he 
has taken it from an ostensible owner 
who was in possession with the con¬ 
sent express or implied of the rever-| 
sioners. A Hindu widow enters into! 
possession of her husband’s estate by| 
right and not with any express orj 
implied consent of the reversione?s| 
While she is alive the reversioners 
have do voice in the matter and have 
no right to intervene. She can con¬ 
tinue in possession in spite of their 
protest. A transferee from such a 
person, who is in possession by herl 
own right and as to whose possession! 
no consent of the reversioner can be| 
implied by law, cannot claim the pro*| 
tection of S. 41 of the Transfer off 
Property Act. 

The only point that remains now is 
the question of costs. The suit is 
failing substantially on a ground 
common to all the defendants, name¬ 
ly, th ef'ictu n of the adoption of Ram 
Prasad. We think, therefore, that it 
is a case in which one set of costs 
only should be allowed to the defen¬ 
dants against the plaintiffs. The 
learned Subordinate Judge has not 
allowed separate cost3 though the 
decree that has been prepared gives 
the defendants separate costs on ac¬ 
count of pleaders* fees. 

We accordingly dismiss this appeal 
with this molifijation that the plain¬ 
tiffs suit shall stand dismissed as 
agiinst all the defendants. The 
piaintiffs will bear their own costs 
and pay the costs of all the defen¬ 
dants other than flam Prasad in both 

^ A 

Courts. The defendant Ram Prasad 
shall bear his own costs throughout. 
The total legal fee allowed will be 
the maximum taxable fee both in this 
Court and in the Court below. Fees 
in this Court will include fees on tbe 
hierher Scale, 

Appeal rejected . 


1925 Gopal Das v. Banmali Lal 


Allahabad 85 


925 ALLAH4BAD 

Lindsay and Solaiman, J. 

Gopal Das— Plaintiff—Appellant. 

v. 

Goswarni Banmali Lal another 
Defendants—Respondents. 

F. A. No. 90 of 192 , Decided on 
7th June 1923, from a decision cf the 
Addl. Sub. J., Benares, D/-3rd Janu¬ 
ary 1921. 

Limitation Act, S. 19 —“Sinning" nny bi 
without putti o (ic'ual name S Ascription m 
net hod us a lL with the part? is euoujh . 

Under S v 19 cf the Limitation Act, the ac¬ 
tual sigQbtu o of the acknowledger ia nr t necf s- 
iary. Acknowledgment in the ackno a* lodger a 
handwriting ana sig iel by b m ii a manner 
wh’.sh is customary wiih him in his communi¬ 
cations is oioigh. Where the habitual 
method of a Gaul while so .ding comm.nica- 
tions to his disc>p es is to subscribe tho iom- 
munication with the words ‘ Saiee IJan Share, 
nam” and not t> affix hi j s,g a lures, any 
communication of ih s form and vvntioa by 
thoGura himself personally wi 1 hi regarded 
as signed by him even though it may not c n- 
tain liis actual i a m; so that, any aekDOwltdg- 
ment of liability signed in this manner and 
made in the Gu.u’s own handwriting will 
■ ayo limitat on under S, 19. 

IP.86, C.2; P.87, C. 1] 

Judgment.—The suit out cf which 
this appeal has sprung was brought 
by the plaintiff appellant to recover a 
sum of Rs. l(j,990 and certain orna¬ 
ments alleged to be worth Rs. 8000. 

The two def< ndants to the suit are 
two brothers, Goswarni Banmali or 
Banwari Lal and Goswarni Dainodar 
Lal. According to the allegations in 
the plaint these two defendants are 
members of a joint Hindu family, the 
second defendant being the managing 
member Tne plaintiff alleged m his 
plaint that he was the spiritual dis¬ 
ciple (c l> ( la) of the defendant No. 1 
while his wife is the disciple of the 
second defendant. The c&^e for the 
plaintitf was that at various times he 
had advanced vums of money to these 
defendants and in particular to the 
second defendant. He also alleged 
that on the occasion of a g iii ici cere¬ 
mony he hid lent certain valuable 
ornaments and utensils to the defend¬ 
ants which they had not returned. 

The hr.-t defendant denied ever 
having received any money from the 
.plaintiff. The second defendant, 
while admitting that there had been 


money dealings between himself and 
the plaintiff did not admit that he 
had received from the plaintiff the 
sums which are specified in the plaint. 
He further denied that he had ever 
borrowed any ornaments or utensils 
from the plaintiff as alleged. 

It is necessary to examine in some 
little detail the allegations in the 
plaint, for the important question 
which arises in the suit is the question 
of limitation. 

The claim of the plaintiff may be 
divided into hree parts- He first 
alleged in paragraph 3 of his plaint 
that, between the months of December 
]903 and December 1913, he had lent 
to the defendants a sum of Rs. 4,112. 
His story was that he bad, on the 
16th December 1911, received part- 
payment to the extent of Rs. 1,112 and 
that, therefore in respect of the dea¬ 
lings of this period there was due to 

him a sum of Rs. 3,000* 

The plaintiff next alleged that, on 
the 14th ami 15th December 1911 he 
had nised a sum of Rs. 8,000 by way 
of mortgage and had advanced this 
money to the defendant No. 2. 

Lastly, with respect to the orna¬ 
ments. the ca-e for the plaintiff was 
that these had been lent to the defend¬ 
ants lor a guana ceremony in or 
about the month of February 1915. 

This suit was not bled till the 29th 
October 1918 and on the allegations 
made in the earlier paragraphs in the 
plaint it is clear that the suit for re¬ 
covery both cf the money and the 
ornaments would have been tirne- 
b&rred. However, in paragraph 10 
(A) of the plaint the plaintiff descri¬ 
bed certain documents upon which he 
relied for the purpose of showing that 
his claim was still within time. 

The s-uit failed in the Court below. 

The learned Subordinate Judgs app®- 
ars not to have believed the plaintiff’s 
story either as regards the advance 
of these monies or the loan of the 
ornaments. In any case, he was of 
opinion that the plaintiff had tailed 
to prove by any satisfactory evidence 
that the claim, even if true, was still 
within limitation. 

The plaintiff has now appealed and 
the findings of the Court bibw on all 
th 9 points found against th6 plaintiff 

have been attacked here. 
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W e proceed to deal, in the first in- 
stance, with the claim relating to the 
sum of Rg. 3,000. 

We have already mentioned that in 

the 3rd paragraph of the plaint it was 

stated that certain loans had been 

made to the defendants between the 

month*?, December 1908 and Decem¬ 
ber 1911. 

The plaintiff alleged that he bad no 
accounts to produce for the purpose 
of showing the various dates on which 
these advances had been made. In his 
evidence the plaintiff began by stating 
that the first sum of money which he 
advanced to the second defendant was 

sent in consequence of a letter, tx. 

1» page 105, which hears a date 
corresponds g to the 28th December 
190 . That letter was written from 
Naudip or .Nadia where the second 
defendant is alleged to have be< n re¬ 
siding at the time. The plaintiff’s 
story is that lie borrowed the sum of 
Rs. 1,000 from a barker in Behai es 
and sent the money by a messenger 
to the second deffndant. 

The plaintiff proceeds to state that 
at subsequent times, although no 
dates were specified, he advanced 
sums of Rs. 800, Rs. 200 and Rs. 200 
to the second defendant. He winds 
up his statements on this part of the 
case by say ing that in the month of 
December 1911 an account was taken 
between the parties ard a sum of Rs. 

4,112 was found to be owing to the 
plaintiff. 

It has been strongly pressed againet 
the plaintiff that he has failed to pro¬ 
duce his account-books in Court. The 
plaii tiff's story is to the effect that, 
some time before these advances 
were made, he had given up keeping 
accounts, having separated from his 
brothers who were in business in 
Benares a* , money-lenders. We are 
not disposed to accept the statement 
of the plaintiff that no accounts were 
kept by him of the items advanced to 
the defendants, for there is evidence 
on the record which will indicate that 
in spite of a separation between him¬ 
self and bis brothers, the plair tiff still 
carried on a money-lending business 
and, in such circumstances, it would 
be reasonable to expect that he kept 
some account of his money dealings. 
However, we have to deal with the 
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case on the footing that no accounts 
have been produced and we have to 
see on what evidence the plaintiff 
relies for the purpose of showing that 
this money was advanced. 

Four papers are relied on by the 
plaintiff for the purpose of showing 
that this money was due to him. In 
the first place, we have a document 
marked Exhibit 3 which is printed at 
page 121 of th*e record. This is a 
memorandum which is alleged to be 
in the handwriting of the second 
defendant. 

We may pause here to mention one 
fact which is to be taken into consi¬ 
deration in dealing with the various 
documents upon which tht plaintiff 
rely s for the purp scr ffiavHg limi¬ 
tation. It is the fact that none of the 
letters or memoranda upon which 
reliance is placed by the plaintiff 
bear the signature of the second 
defendant, Damodar Lal, that is to 
say, in none of these documents can 
we find the name of Damodar Lal. 

It is cla med. however, that in his 
correspondence with his disciples 
this defendant is not in the habit of 
signing his name. The regular method 
of correspondence, it is said, consists 
in superscribing all comunications 
with the words “Sri Sri Har Sharnum” 
and there is evidence to show that this 
is a customary mode in which 
Out u< or spiritual preceptors address 
communications to their disciples. 
The defendant himself when examin¬ 
ed on this point admitted (see page 72 
of the record) that when ho writes to 
his sextaks , meaning his disciples, he is 
not in the habit of affixing his signa¬ 
ture Another witness on this point 
isv*okul Chand who also deposes to 
the same effect, saying that spiritual 
preceptors do not sign their names 
when addressing letters to their dis¬ 
ciples. The reason given by the 
pla intiff for this practice is that it 
would be derogatory for a person h eld¬ 
ing a high position like a guru to 
subscribe his name in a letter under¬ 
neath the name of his disciple. 

We are satisfied that this is a usual 
practice in communications of this 
kind and we hold, therefore, that any 
communication which is drawn up in 
this form, although it does not bear 
the actual name of th defendant No 
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J must nevertheless be treated as 
being signed by him. The question 
whether words such as those we have 
referred to inserted at the top of 
letters or other communications, can 
be treated as signatures, has been 
dealt with in a case reported in Gan- 
gadharrao Venkatesh v. Shidramapa 
Balapa Desai (l) where it was held 
that the words “ guru samrath *’ written 
at the top of a letter addressed by 
'‘preceptor” to his pupil constituted a 
signature for the purposes of S. 19 of 
the Limitation Act. We find more¬ 
over, that a similar decision has been 
given in the Madras case which is to be 
found reported as Chidambaram Chetti 
v. Ramaswami Chelliar \l). We may 
also refer in this connection to a some¬ 
what similar case which is to he found 
in Sa/iasooh Agarwall v. Baikunta 
Nath Basunia (3). 

It is clear on all hands that these 
letters which bear the superscription 
were addressed by the second defen¬ 
dant either to the plaintiff or to the 
plaintiff's wife and that it was under¬ 
stood and was meant to be understood 
that these were communications pro¬ 
ceeding from the second defendant 
who was their spiritual leader. 

We hold, therefore, that, so far as 
these letters and communications are 
concerned, any of them which are 
found to be in the handwriting of the 
second defendant and which bear this 
superscription must be treated as 
having been signed by the second 
(defendant. 

To return to Exhibit ^o. 3 this is a 
memorandum or slip which bears the 
heading “Sri Sri Hari Sarnam.” Ac¬ 
cording to the statement of the plain¬ 
tiff this document is in the writing of 
defendant No. 2 although the latter 
has denied the fact. 

For the purpose of proving, an ack¬ 
nowledgment, however, it appears 
to us that this document is of no 
value whatever. 

We have already mentioned the 
fact that on the 14th of December 1911 
& mortgage was executed by the 
plaintiff in favour of one Makundi 
Lai for the purpose of borrowing a 
sum of Rs. 8,000. 

(1) 11894) IS Bom. 586. 

(S) 11914J 27 M.L.J. 631—26 I. C. 911. 

S) (1904) 31 Oal. 1043-9 C W.N . 83. 


In the endorsement made upon thia 
mortgage at the time of registration 
particulars were entered regarding 
the mode in which money was paid: 
so many soverigns, so i iany notes 
and so much cash. The slip Exhibit 3, 
merely repeats the details of these vari¬ 
ous items and there is nothing in the 
document more than an acknowledg¬ 
ment by the second defendant that he 
had received a sum of Rs, 8,000 from 
the plaintiff in the various denomina¬ 
tions of soverigns, notes and cash. 

There is nothing in this document 
whatever to show an acknowledgment 
of an existing liability for Rs. 3,000 
on this date and therefore, for the 
purpose of saving limitation in res¬ 
pect to th° claim for Rs. 3,000 this 

document, as we have said, is of no 
avail. It may have some bearing 
upon the other question which we 
shill have t) consider later on. 
namely, whether this sum of Rs. 8 000 
borrowed on mortgage in Decembei 
1911 was, as a matter of fact, made 
over to the second defendant? 

To continue, regarding the claim 
for Rs. 3000 the next document 
upon which the plaintiff lays stress 
is a document, Exhibit 4, which 
is printed at page 123 of the re¬ 
cord. This document bears date of 
the 14th December 1011 being the 
date upon which the mortgage was 
executed although at the bottom of 
the document there is another date, 
Magh Badi 10th S irnbat 1968, which 
would correspond to the 13th January 

191.2. 

According to the plaintiff’s state¬ 
ment this document is in the writing 
of the defendant No. 2 and in connec¬ 
tion with the claim for Rs. 3,000 he 
refers to one entry in this list which 
reads as follows:— 

“Paid on account of Babuji’s parole 
debt Rs. 1,112. (babuji ke hath udhar 
ke chukai) 99 

We are unable to spell out of this 
document any acknowledgment on 
the part of the second defendant (assu¬ 
ming that the document is in his 
handwriting) that on the date on 
which the memorandum was prepared 
he owed the plaintiff a sum of Rs. 
3,000. The plaintiff tries to make this 
out by saying that an account having 
been taken between the parties a sum 
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(rf Rs. 4,112 was found due to him and 
that after deduetion of this payment 

1.11! there was left a balance 
af Rs. 3,000. 

That, however, is not stated in the 
document itself. Further it is impor¬ 
tant to consider the language of the 
eotry in ' e document in question. 
Torn it appears as it did to the Sub¬ 
ordinate Judge also, that the entry 
does n- t import that the sum of Rs. 
1,112 wss being paid on account of 
ftnd in reduction rf a debt of a larger 
amount. The word used is “ chukai ” 
which ordinarily signifies the com- 
plete satisfaction and discharge of a 

1° our opinion, therefore, the 
plaintiff can derive no assistance from 
the entry in this Exhibit 4 for the 

purpose of proving that this claim is 

Within time. 

We now come to another document 
which is marked Exhibit 12 and which 
is printed at page 103 of the record. 
This again hears the superscription 
Sri Sri Har Sarnam’ and it purports 
to have been prepared on a date cor¬ 
responding to the 17th August 1912. 
This document is perhaps the most 
important document in the case in 
Connection with the claim of the 
plaintiff for recovery of the sunn of 
tnoney set out in the plaint. The 
document contains an entry indica¬ 
ting that a sum of Rs. 3,000 was due 
to Gopal D 0 S the plaintiff, on account 
Cf a pre-existing debt. The defend¬ 
ant denied that this document was 
in his handwriting. 

We have, therefore, to address our¬ 
selves to the question as to whether it 
has been proved that this document, 
as a matter of fact, was written by 
the defendant No. 2. The story of 
plaintiff regarding Exhibit 12 is this: 
At page 36 of the record Gopal Das 
states that the defendant wrote 


Exhibit 12 because he stood in need of 
more money after borrowing the sum 
Of Rs. 8,(00 which be took in'the 
month of December 1911. Gopal Das 
States that in order to convince him 
‘that more money w as required the 
(second defendant prepared this docu¬ 
ment and made out a list of his debts. 
He proceeds to say that a few' months 
after this document was handed to 
him the second defendant asked him 
to return this slip. The plaintiff told 
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the defendant that he could not find 
it and so the defendant wrote out a 
second slip which is marked Exhibit 
13 and which is printed at page 101 
of the record. This, too, is said to be a 
statement of debts which were owing 
by second defendant, a statement 
which the he prepared in order to per- 
suad ethe plaintiff to borrowsome more 
money for his benefit. 

The genuineness of both these docu¬ 
ments is most strongly denied on be¬ 
half of the defendants and we have 
been pressed here in appeal to con¬ 
sider the matter and to give more 
attention to it than it received at the 
hands of the learned Subordinate 
Judge. We have on the record a 
number of documents written in Hindi 
which are now either proved or admit¬ 
ted to be in the writing of the defen¬ 
dant No. 2. One test, therefore, which 
could have been applied for the pur¬ 
pose of determining whether these 
Exhibits 12 and 13 are genuine docu¬ 
ments was comparison of the writing 
in them with the writing contained 
in documents which the defendant 
No. 1 is proved to have written. 

We have Hone our best to assist 
Counsel in this matter and we have 
made a careful examination and com¬ 
parison of the different writings. One 

difficulty in our way is that most of 
the letters which are on the record 
are written in a careful way and 
obviously with due deliberation 
whereas the slip Exhibit 12 appears to 
be a document which was drawn up 
more or less in a hurry and n a very 
brief form. There are certain abbre¬ 
viations U3ed in the entries which 
indicate that the memorandum was 
prepared in an off-hand manner. It 
is thus very difficult to institute any 
real comparison between the writings. 
Mr. Upadhia who has dealt with this 
part of the case cn behalf of the 
appellants has drawn our attention to 
certain similarities in the formation 
of letters and in the general character 
of the writings. We must say that 
after giving this pare of the case our 
best consideration we have not been 
able to satisfy ourselvss that it is 
established that this document Exhibit 
12 and the other document Exhibit 13 
are in the writing of the defendant 

No. 2, 
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We have to notice here that there 
was a statement made by a witness 
namedGokul Chand to whom both 
these documents were shown. He 
professes to be familiar with the hand¬ 
writing of the second defendant and 
he stated that he was able to recog¬ 
nize the writing in both Exhibits 12 
and 13 as the writing of the second 
defendant. From certain questions 
put 50 this witness in cross-examina¬ 
tion it seems that he and the second 
defendant have not been on good 
terras and we ro not think it would 
be safe to rely on Gukul Uhand’s 
statement that these two documents 
are in the writing of Damodar Lal. 
Further we ’ are bound to sty 
that the story of the plaintiff in 
the wit'ess box as to how this docu¬ 
ment Exhibit 12 came into exist¬ 
ence is not very convincing. It is 
difficult to understand why if the 
defendant was anxious to hare more 
money raise 1 for his benefit, he should 
prepare this slip and make it over to 
the plaintiff and we are still more 
suspicious of the story told about tho 
second document, Exhibit 13, which 
come into existence in the manner 
we have already indicated. 

Dr. Sen has argued before us that, 
in view of certain questions which 
were put to the plaintitf in cross- 
examination, the dafendants really 
admitted that these docu nents were 
in the writing of Damoda r Lal. The 
plaintitf was a^ked if it were not a 
fact that he had discovered these 
two docume r t< in certain book* of 
acoount belonging to the second 
defendant which had come into his 
possession at the time of the execu¬ 
tion of a decree. He denied that 
this was the manner in which he had 
come to have these documents in his 
possession. We cannot agree that 
there is any thing in these questions 
asked in cross examination to justify 
our holding that the defend ints have 
in any way admitted that t lese docu¬ 
ments werai as a matter of fact, in 
their account-books and wore found 
by the plaintitf in the manner sug¬ 
gested. 

This brings us to the end of the 
case so far s.* it relates to the claim 
for Rs. 3,000 Our finding is that 
there is no proof of any acknowledg¬ 


ment which would save limitation as 
regards this claim for Rs. 3,000so that, 
even if letters of later dates, of which 
there are many on the record, can 
be taken to contain any admission 
regarding a liability for the sum just 
mentioned they would bo of no avail 
inasmuch as it cannot be shown that 
those admissions were made at a time 
while limitation was still running.*? 

We agree, therefore, with the first 
Court that the plaintiff has failed to 
prove that his clai n as regards this 
item is within time. 

We come now to the claim in res¬ 
pect of the turn of R>. 8,000. We 
have already adverted to the fact that 
thir money was borrowed after tne 
execution of a mortgage-deed in the 
month of December 1911. The docu¬ 
ment itself contains a recital to the 
effect that Gopal D is was boi rowing 
this money for the purpese of ad¬ 
vancing a loan to Damolar Lal and 
also to meet household expenses. 

The words in the document are 
“6a gharaz dene qarz cipne (jura Domo - 
dar Lal." 

There was a good deal of argument 
apparently in the Court below as to 
the interpretation of those words but 
we have no doubt whatever that 
what they mean is t; at Gopal Das 
was raising money on mortgage for 
the purpose of making a loan to 
Damodar Lal. D\mortar Lal himself 
attested this document and there is 
evidence which shows, in our opinion, 
that he knew that the recital was 
in the document and in spite of his 
denial we do not believe him when 
he says that he got none of the 
money which was raised by this 
mortgage. 

Letters which were proved to have 
been written by the second defend¬ 
ant show to us unmis^akeably that 
Damodar Lai got at least a portion 
of this money advanced to him. We 
refer in particular to one letter, 
Exhibit 24, which is to be found at 
page L7 of the record. That letter 
was written on the 14th October 1915 
and contains the following passage: 

“As regards Makundi Lai’s money 
also it i3 matter of days only when 
every account-will be cleared by the 
grace of Sriji.” 
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Reading this letter with other let¬ 
ters which were written at or about 
the same time there can in our opi¬ 
nion, be no doubt whatever that 
Damodar Lal knew very well that he 
was liable to the plaintiff for the 
aura or a portion of the sum which 
had bten borrowed on mortgage. 

When the second defendant was 
in the witness box he was called upon 
to explain the?e statements. The only 
answer that he could give was that 
he knew that the plaintiff had bor¬ 
rowed money on mortgage from 
Makundi Lal. He said that the 
plaintiff was pressing him for help 
to raise loan in order to pay off 
Makundi LH and so he says that the 
statement r.girding Makundi Lais 
debt con’airud in the letter, Exhibit 
24, relates to cert tin exertions which 
he was inakii g for the purpose of 
enabling tht plaintiff to raise afresh 
loan to pay off Makundi Lal. We 
have no doubt whatever that this is 
a false statement and indeed it has 
been conceded before us that, in view 
of the evidence and particularly 
the evidence in the letters, it is im¬ 
possible to accept the story told 
by Damodar Lal in the witness-box. 

The learned Subordinate Judge was 
of opinion that none of this money 
had come into the hands of the 
second defendant, but we do not agree 
withbim. 

However, the question still remains 
whether the plaintiff has been able 
to show that his claim is within limi¬ 
tation for, unless it is so, our finding 
to the effect that the second defend¬ 
ant had this money or a portion of it 
will be of no assistance to the plaintiff. 

Wo start with the fact, that, ac¬ 
cording to the plaintiff s own case, 
this sum of Rs. 8.000 was advanced 
on the 14th December 1911. The suit 
was filed on the 29ch October 1918. 

We have already referred to the 
document, Exhibit 24, at page 147, 
and have held that it certainly con¬ 
tains an acknowledgment of liability 
on the part of Damodar Lal for. the 
debt which was due by the plaintiff 

to Makundi Lal. 

The date of that letter, however, 
is the 14th October 1915 and this ac¬ 
knowledgment will, therefor®, not 
save limitation. 


We have, therefore, to consider the 
further question as to whether the 
plaintiff has been able to produce any 
further evidence for the purpose of 
shewing that an acknowledgment of 
this liability was made at any time 
within three years commencing from 
the 14th December 1911. 

Here again, the plaintiff has to 
fall back upon two documents which 
have already been dismissed by us, 
namely, Exhibit 12 and Exhibit 13. 
We have already dealt fully with the 
evidence regarding these documents 
and have discussed their history as 
given by the plaintiff in the witness- 
box. We have expressed our opinion 
that it is not proved that either of 
these do uments is in the writing of 
the second defendant and so we need 
not dwell upon this matter any fur¬ 
ther. It is sufficient for us to say 
that we find that the plaintiff has 
failed to show that his claim regard¬ 
ing this sum of Rs. 8,000 was within 
limitation at the time the suit was 
filed. 

We now come to the third part of 
the case, namely, that relating to the 
ornaments. What is the plaintiffs 
case in this respect ? His story is 
that ornaments and utensils of an 
approximate value of Rs 8,000 were 
lent to the defendants in the month 
of Phagxin Sambat 1971, correspond¬ 
ing to the month of February 1915. 
The occasion of the lending of these 
ornaments was the gauna ceremony 
of the sons of the defendant. The 
story of the plaintiff was that these 
articles were taken on loan and that 
they were never returned. We have 
already mentioned that both the de¬ 
fendants denied ever having borrowed 

the articles in question. 

The second defendant, who was the 
only one of the defendants who went 
into the witness-box, deposed that 
the story of the loan of the orna¬ 
ments was not true. 

In the course of the trial a small 
account book or bihi was produced 
containing the entries which are 
printed at page 79 of the record. This 
document is proved to be in the writ¬ 
ing of the second defendant. The 
account-book was in possession of the 
plaintiff and was produced by him in 
Court: The defendant suggested in 
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cross-examination fcha he plain- 
iff had got possession of it by unlaw¬ 
ful means 

There can be no doubt that this 
book contains a list of certain orna¬ 
ments which were in the possession 
of the second defendant at the time 
when his son and his nephew were 

married. 

The particu ar portion of the entry 
in this book upon which the plaintiff 
relies is the list which is written 
underneath the words bahuji kitaraf 
ku The plaintiff’s story is that the 
word bahuji refers to his, (the plain¬ 
tiffs’) wife. The d fendant, on the 
other hand, denies this and say^ that 
the word bahuji refers to the wife of 
a brother cf ins named Shim Lal. 
We are bound to sa> at once that 
we do not b lieve this statement. 
We have no doubt whatever that, on 
the occasion of the marriige of these 
two boys the defendant No. 2 did 
not borrow ornaments and utensils 
from the plaintiff. 

That, however, does not by any 
means settle the case, for the plaintiff 
has admitted that after the marriage 
(oiah) was over these ornaments or 
at any rate a number of them were 
returned. The case he makes out in 
his plaint is that they were lent out 
on a second occasion, that is to say, 
on the occasion of the gauna cere¬ 
mony. 

It must he confessed that the evi¬ 
dence of the plaintiff on this part of 
the case is by no means satisfactory 
and it is proved that he has made 
at various times cor.flitting state¬ 
ments. In the tri.il of the present 
case he certainly endeavoured to make 
out that the whole of the ornaments 
which were mentioned in the lists at¬ 
tached to the plaint were lent for 
the second time on the occasion of 
the gauna ceremony. 

The plaintiff, however, was con¬ 
fronted with a certain statement 
which he made in the Criminal Court 
in the month of November 1916. W e 
may mention here that, before the 
present suit was filed, two cas< s in 
the Criminal Court had been brought 
by Gopal Das against Damodar Lal. 
The statement t> which we are about 
to refer was made in the oourse of 
the trial of one of*them. 

•A 


At page 165 of our record there is 
printed Exhibit J. which is a certified 
copy of the deposition of Gopal Das 
in the Court of a First Class Magis¬ 
trate. At page 166 he makes certain 
statements regarding the loan of 
ornaments to Damodar Lal. In his 
cross-examination he stated as fol¬ 
lows : 

“I lent him ornaments worth about 
Rs. 5T00. 

‘They are as follows: — 

Rs. 

Bhuj set with diamonds worth. 2,000 

Buttons set with diamond 

worth ..1,000 

Chain set with emerald and 

rubie9 ...2,000 

When he was making this state¬ 
ment on the 17th November 1916, 
Damolar Lal at first stated that he 
had lent these ornaments four years 
previously. He then corrected him¬ 
self and staled that the ornaments 
had been lent on two occasions. He 
said that they had at first been lent 
on the occasion of the marriage of 
the two boys that they had been 
returned to him and that they were 
again lent on the occasioa of the 
gauna. 

It is obvious, therefore, that this 
statement does not fit in with the 
statement made by the plaintiff in 
the trial in this case. There he men¬ 
tioned three items of ornaments only 
which had been lent and which had 
not been returned. 

The value of those ornaments he 
gav* as Rs. 5,b00. Here he is refer¬ 
ring to a larger list of ornaments the 
value of which he states to be 

Rs. 8.0C0. 

We have satisfied ourselves by an 
examination of the evi( ence on the 
record that, although the claim of 
the plaintiff in respect of these orna¬ 
ments is not established, he has 
nevertheless succeeded in showing 
that the ornaments to which we have 
just referred and which the witness 
menffonei in the course cf his depo¬ 
sition in the Criminal Court were, 
as a matter of fact, lent to the de¬ 
fendant No. 2. 

We have in this connection to 
refer to a letter which seems to us to 
really set the matter at rest. That 
letter is Exhibit 25, which is printed 
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at page 155 of the record. We may 
say that there are one or two other 
letters referred to in which reference 
is made to certain ornaments but this 
letter which we are now discussing 
is the only one of which it 3an be 
said definitely, that it contains & 
reference to specific articles such as 
those which are mentionei by the 
plaintiff in his plaint. 

We extract the following passage 
from this letter, Exhibit 25, which 
was sent on the 30th October 1915 by 
the second defendant to the plaintiffs 
wife : — 

“The other ornaments are at Kashi 
which will be redeemed but the Delhi 
ornaments, namely, two armlets 
(bhuj do) ore chain and 1 eight but¬ 
tons are not traceable. So you can 
take the adequate amount in respect 
of the same.” 

This, in our opinion, is a distinct 
admission of liability on the part of 
the second defendant for the value of 
the ornaments so mentioned and we 
have no doubt whatever that to this 
extent the story of the plaintiff is 
true and that he lent to the defend¬ 
ants the two armlets, the chain and 
the eignt buttons which are said to 
have been set with dnmond'. 

We wi.-h 10 remark here that the 
translation of this letter. Exhibit 25, 
as it appears on the printed record, 
is altogether, misleading and errone¬ 
ous and that it has been necessary 
for us to have the version corrected 
in order to enable us to decide the 
case properly. 

We have it, therefore, that this 
document of 30th October 1915 con¬ 
tains an admission of liability in 
respect to these articles. TL3 .suit 
was brought on the 29th October 1918 
which was within three years from 
the uate of the acknowledgment. The 
only question that remains, there¬ 
fore, is whether these articles were 
lent to the second defendant within 
three years of the 30ob Octob?r 1915. 

The story of the defendant regard¬ 
ing the marriage of his son and his 
nephe* w«»p io the following effecti¬ 
ves page G5) “The marriage of my 
nephew (brother’s son) took place in 
the month of Phajun bainbot 1968, 
and the marring* of my son took 
place in the month of CJiait Sambut 


1969. The gauna ceremony of both 
of them took place in the following 
winter, that is, within a year/ 

We gather from this statement of 
the defendant, therefore, that the 
gauna ceremony of these two boys 
took place between the month of 
October 1912 and the month of March 
1913. The plaintiff, on the other 
hand, has assigned the month of 
February 1915 as the date of the 
gauna. 

We are in this matter disposed to 
accept the evidence of the plaintiff 
in preference to that of the defendant 
but in one case it appears to us that 
the gauna ceremony must have taken 
place sometime within three years 
preceding the 30th October 1915, the 
date on which this acknowledgment 4 
was given. 

It need not be supposed that we 
are willing to attach much credit to 
the statement of Damodar Lal. We 
have not the slightest doubt that he 
perjured himself freely in the witness- 
box. We have not the slightest doubt 
that these ornaments were borrowed 
and conclusive proof of this is to be 
found in the letter Exhibit 25. 

It appears to up, therefore, that 
this portion of the claim, that is to 
say, the clai n relating to the two 
armlets, the chain and the eight 
diamond buttons is within limitation, 
time b.ing eaved by the acknowledg¬ 
ment contained in the letter of 30th 
October 1915. 

The statement of the plaintiff is, 
that these particular ornaments were 
worth the sum of Rs. 5,000 ar.d there 
is nothing to contradict this. In the 
circumstances, we consider that the 
valuation which is put by the plain¬ 
tiff on these articles ought to be ac¬ 
cepted. 

There are one or two other matters 
which perhaps call for some con¬ 
sideration but which really do not 
affect ihe decision of the ctse. The 
plaintiff alleged in his plaint t^afc a 
pay ment by way of in eres r , of a sum 
of fts. 175 had been made to him in 
the month of June 1915 and he relied 
on that payment for the purpose of 
extending limitation. 

We need only s iy regarding thi9 / 
part of the case that the plaintiff has 
failed to establish that any such pay- 
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meat was made to him by way of 
interest. What does appear from the 
evidence is that a certain sum of 
money was sent by the second de¬ 
fendant to the pliintifPs father in¬ 
law for the purpose of discharging a 
certain debt. The father-in-law made 
over the money to the plaintiff who 
fchereuoon appropriated a sum of 
Rs. 175 and applied it in the discharge 
of a debt which was dua from him¬ 
self. There can be no possible plea 
that this payment was made by the 
defendant by way of interest 

Another plea was taken by the 
plaintiff for the purpose of extending 
limitation. He alleged that by ar¬ 
rangement with the defendant No. 2 
be occupied a certain house of the 
defendants on the understanding that 
the rent was to be Rs. 10 a month 
and that this rent was to be applied 
in reduction of the interest owing on 
the debt to the plaintiff by the de¬ 
fendant No. 9. This part of the case 
has also failed for we find no reliable 
evidence of any such agreement bet¬ 
ween the parties. 

We now come to the end of the 
case, and our finding, therefore is 
that the appeal ought to be allowed 
to the extant which we have already 
indie ate 1. We, therefore, accept the 
appeal and, setting aside the decree 
of th< Court bilow, direct that a de¬ 
cree be given to the plaintiff against 
both defendants fo: the return of the 
three ornaments which are specified 
ia list B attached to the plaint: in case 
the ornaments are not returned the 
plaintiif will ba entitled to a decree 
for Rs. 5.000 (rupees five thousand) 
with proportionate costs in the Court 
below and in this Court including 
fees on the higher scale We fix a 
period of one month from the date 
of this Court’s decree for the return 
of the ornaments t > the plaintiff; in 
default of their return within the 
time allowed tbe plaintiff will be 
entitled to execute the decree for 

Rs. 5,000. 

As regards the defendant's costs we 
think it right to say that, in view of 
his conduct, he is not entitled to any 
costs either here or in the Court 
below and we order accordingly. 

We wish to nots in oonolusion that 
the task of trying this appeal has 


been rendered unusually difficult on 
account of the gross inaccuracy of 
the translations which appear in the 
printed book. This is a matter which 
we propose to bring to the notice of 
the learned Chief Justice by means 
of a separate note. 

Appeal accepted. 
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Daniels, J. 

Ram Prasad Singh — Plaintiff — 
Appellant. 

v. 

Janki Prasat Singh and ethers — 
Defendants—Respondents. 

S. A. No. 155 of 19*3, Decided cn 
30:h June 19^4, against the decree of 
the Dist. J., Azamgarh, D/- 25fch 
October 1922. 

Lind Tenures—Sir rights—Safe by some 
j tint owners Joes not affect the other *.—Sir 
rights c mrtot be purchased — Purchaser of entire 

S r r gilt* can only get Kbudkas >t— S r right$ 
though allotted only to propriflore* are distinct 
from mere pro prut 'ry right — Occupant y rights 
cannot he acqa r*.d bn person c Jhvati- y under 
Sir hodere— Separate Sir right? a d Jiint 
j.ropri, tary rig hie cun co-cxi t in same village 

Ttie r urchas* r of tie righ's of thro 1 out of 
four brot ( rs bring the joint S r h I iprs of a 
Sir Khata can bn ejected by the fou• th brother 
if lie takes poises ion of his (tho fourth 
broiherV.) lortion, When a 91 le of S>r rights 
takes pUce in this manner the vendors alone 
1 so ’.heir rights and obtain ins'-e.d, ex- 
P opnriary rights in a p.-ojortioi ate share of 
tho h i ing an 1 a perso ) j intly i t rested in 
the sir khata ooes not lose his >ir rights. 

[t* yi.caj 

Tbe acquisition of wr ri zhts by purchase is 
not al owed. A/hnt tho parch s r wan takes 
actual cul ivat ry possession of t o land 
u der the sale of ihe emir? s-r gets, is treated 
no: as Lis air but as his Khuokjaht. 

IP 4, C £J 

A Sir h ddor’i right conrpts i> exclusive 
po session together with tho fact that no 
p<rs>a cultivating under him cm acquire 
occupancy rights. Thus though >fr r gh s can 
only be h_*ld by a rrop ietor tbov amount to 
something further an 1 apa t from the mere 
proprietary rights. It Is p s< bio that in 4 
joint and undividod village the fact of tbe 
proprietary rights in tbe whole vilUgo renam¬ 
ing Joint may not come in the vt ay < f eaoh 
proprietor having nil own separate •> rights. 

s IP 94,0 1,?) 

’ Mukhtar Ahmad— for Appellant. 
tf* C. Va\8h —-for Respondents. 
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Judgment— Though the value of 
this appeal is only Rs. 3, it involves 
a question of principle of some im¬ 
portance. The suit was one for 
ejectment in the Revenue Court 
under S. 58 read with S. 34 of the 
Agra Tenancy Act. S. 34 was not 
specifically pleaded, but the suit was 
clearly brought in reliance on that 
section as no specific contract of 
tenancy between the parties was 
either alleged in the plaint or proved. 
The real question in dispute is whe¬ 
ther the land is or isn't the plaintiff’s 
sir. If it is his sir , he is entitled to 
treat the defendant as his tenant and 
to eject him under S 31, the defend¬ 
ant having occupied the land without 
the plaintiff’s content. The plaintiff’s 
father Lohari Singh was one of four 
brothers who were proprietors and 
joint sir holders of a sir khata. The 
three brothers other than Lohari 
Singh sold their rights to the defend* 
ant. The three brothers thereby 
obtained exproprietary rights in a 
proportionate portion of the holding 
under S. 10 < f the Tenancy Act, and 
proceedings were duly taken under 
S. 36 of the Land Revenue Act to 
demarcate the area in which these 
rights arose. The remaining portion 
of the holding continued to be sir 
under the definition contained in S. 4 
(12) of the U. P. Land Revenue Act. 
Under the first proviso to the section 
so much of the hv lding as became the 
subject of ex-proprietary tenancy 
ceased to be sir, but the portion of 
the holding in which no such rights 
arose clearly continued to be sir 
under the definition The plot in 
dispute. No. 875, was a portion of 
the area which continued to be sir. 
The question is wht ther it; became a 
joint sir of the purchaser and of the 
plaintiff’s father, or whether the sir 
rights vested exclusively in the plain¬ 
tiff’s father whose share was not sold. 
So far as the proprietary right is 
concerned, the purchaser became 
jointly entitled to it, as the holding 
was undivided. This is not disputed. 
But sir rights, though they can only 
be held by a proprietor, are something 
beyond and apart from the mere pro¬ 
prietary right. The right of a *tr- 
holder is a right to exclusive posses¬ 
sion coupled with the fact that no 0 
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person cultivating under him can 
acquire occupancy rights. In a join j 
undivided village each proprietor! 
may have his own separate sir] 
although the proprietary rights in’ 
the whole village are joint. 

The plot in suit has been recorded 
from the time of f*ale as the sir of the 
plaintiff s father and a’ter him of the 
plaintiff. On this ground the Assist¬ 
ant Collector who ti ied the case held 
that the land continued to be the 
plaintiff s sir and that the defendant, 
who obtaif ed possession of it without 
ti e plaintiff’s consent. was liable to 
ejectment. The officiating District 
Judge, on the other hand, held that 
as the d* ferdant is a co ‘•hartr in a 
proprietary risrht, the land must be 
treated as his khwikasht % and the suit 
for ejertment must fail It appears 
to me that the learned District Judge 
has not sufficiently considered the 
question whether the lard retained 
the character >f sir. It has generally 
bfen held (there are numerous deci¬ 
sions of the Board of Revenue to this 
effect) that sir rights cannot be 
transferred by purchase. Where the 
entire sir has been sold and the 
purchaser obtained actual cultivatory 
possession, the land is treated as his 
khu kas/it and not as his sir. In the 
present case the defendant in his 
written statement, does not claim to 
be a sir holder. His claim in para. 4 
of the statement is that the land if 
his khut kasht. 

I; appears to me, therefore, that 
the decree of the Assistant Collector 
was cr rrect and should be restored. 
Lohari Singh’s brothers lost their sir 
rights by the ^ale to the defendant 
and htained instead an ex proprietary 
ritrbt in a proportionate snare of the 
holding. Lohari Singh never sold his 
interest and, therefore. never lost his 
str rights in that portion of the hold¬ 
ing which was rot separated off by 
proceedings under S. 36 of the Land 
Revenue Act. He is, therefore, en¬ 
titled to treat the do fendant as his 
tenant under S 34 and to get a decree 
for his ejectment. I, accordingly, 
set aside the decree of : he Court below 
and restore that ,tf the Assistant 
Collector with costs in this Court and 
in the Court below. Appeal accepted . 
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Daniels, J. 

Mt. Aishah and another —Defend¬ 
ants—Appellants. 

v. 

Ablul Ghani - Plaintiff — Respon¬ 
dent. 

S. A. No. 154 of 1923, Decided on 
26th June 1924, from a decree of 
Addl. Dist. J. Saharanpur, D/- 20th 
December 1922. 

Agra Td/iO tCj Act, S. 159 - Liability <J 
Co-sharer. 

The lambardar ran recover from the co- 
•harer revenue [ a d by h m o i behalf of the 
oo-sharer whe'e t e ci-sbaer pa d reve ue 
substquen'.ly into the treasury wi'iiout nCorm- 
ing the Lambtrdar. [? 95 C 2, P 96 C 3] 

Nehal Chand —for Appellants. 

U. S. B'ljpai —for Respondent. 

Judgment This is a suit under 
S. 15 * of the Tenancy Act to recover 
revenuepii l to the Government by the 
plaintiff as lambaraar on behalf of the 
defendant who is a co-sharer under 
his lambardari. 

The facts of the case are unusual. 
The lambardar is the person primirily 
responsible under S. 1 14 of the Land 
Revenue Act for paying the revenue 
into the tahsil. [t is the duty of the co- 
sharers to pay their quota through the 
lambardar. If the revenue is not 
paid, it is the lambardar who in the 
first instance will be subject co 
coercive process. In this c ise the 
revenue in dispute r lates to the years 
• 1325 and 1326 fasli. The revenue of 
1325 was paid by the lambaraar into 
the tahsil. in two irstalments on the 
5th February 1918 and 7ch June L918 
respectively. A week later, on the 
11th Februa r y 19 8, the defendant 
paid into the treasury direct her share 
of the first instalment which had 
already ba<n pail by the Lambardar . 
The second instalment was similarly 
paid by brr on 2 id July 1918, nearly 
a month after ihe payment by the 
plaintiff. The defendant in making 
the payment did not state that it was 
being made on account of the share 
held under the lanibardari of the 
. plaintiff. She wrongly entered her 
own name as lambardar, and instead 
of te cognising that the payment .was 

being made twice over, the tah&il 


officials by mistake credited the 
revenue to the account of two other 
lambardars , this being a village in 
which there is more than on lambar¬ 
dar. In 1320 the plaintiff paid the 
revenue due from him, including the 
defendant’s share, in tl ree instal¬ 
ments, on 1st February, 8rh July and 
16th August 1919 respectively The 
defendant paid into »wo instalments, 
on 3rd March aid 27th Jure 1919. 
The plaintiff, when he paid his second 
and third instalments, ha i not been 
informed and was not aware that any 
payment had been made by the 
defendant. The defendant again failed 
to inform the tahnl officials tl at the 
money was being paid on account of 
the share held un Ur the plaintiff’s 
lambartiwi , and the tahsil (fficials 
again made a mistake in entern g the 
amount to the credit of another 
lambardar. In t e lower Court a 
reference was made to ru'e 13 of the 
B'-ard of Revenue Circular 1-III 
reprinted by D*, Agarw*la on p 347 
of his Lind Revenue Act. 6tn ed tion, 
which says that, thougi it is the duty 
of the co-sharers to piy through the 
lambardar , any payment imde direct 
into the treasury by a c > sharer shall 
be credited to the account o‘ the 
lambardar and be deemed to have been 
made through him. Hie learned 
Adiitional Judge rightly held that 
this rule does not affect tne exse. It 
is primarily a direct on to the 
Revenue Officials and a? y rul s made 
under the Act must u der S 23 4 be 
consistent with the Act an I emnoe in 
any way affect the duty of a co¬ 
sharer to pay through the lambardar 
as provided by S. 144. 

Tne money having been paid into 
the tahsil twice over, ihe question is 
who is to suffer, the plaintiff who 
complied with the law in every res¬ 
pect, or the defendant, who made the 
payments irregularly contrary to 
S 144, did not inform the lambardar 
and gave incorrect information to the 
tahsil officials, which may have been 
partly responsible for their error in 
crediting the amounts. Under these 
circumstances there can be no ques¬ 
tion that if any one has to suffer it 
must be the defendant. The plaintiff 
has paid in good faith and in accord-1 
anoe with law the money due froml 
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him on account of the defendant’s 
share, and he is entitled to recover it 
under S. 159. I must, therefore, and 

hereby do, dismiss the appeal with 
costs including in this Court fees on 
the higher scale. 

At the same time I see no reason 
why it should not be within the 
power of the Revenue Officials to 
repay to the defendant the excess 
payment made by her. It is purely 
due to the mistake of the tahail 
otfici ils that the money has been 
credited to a wrong khntu. I direct 
that a copy of this ju Igment be sent 
to the Collector with a recommend¬ 
ation that steps should be taken to 
give the derendant a refund of the 
money paid by her which had already 
been paid on her account by the 
l am bard or. 

Appeal rejected . 
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Daniels and Neave, JJ. 

Bhagwoti Singh and others —Defend¬ 
ants—A ppellants. 

v. 

Qurrharan Dube — Plaintiff— Res¬ 
pondent. 

8 . A. No 1285 of 1922, Decided on 
27th May 1924, from a decree of the 
Sub. J. of Basti. 

Hindu Law—JAM Family fa hr— Mort¬ 
gage by , to cU ar encumbrance on pre-empted 
property—Nt benefit to family proved—Sons 
are not bound. 

Where a Hindu father mortgaged joint 
family proteriy for tLe purpose of paying off 
an encumbrance < u a pr perty which he had 
pre-einp.td and whe e sui (i pa, ii:g off Wu» not 
for the bci eht ot t o family. 

Held : tha* - . the mortgage wa* not bfndir g 
on tc«e aons—33 Ail. 242; aud 1923 All. 218 
Diat. IP 96 C 2] 

Shankar Saran —for Appellants. 

N. Upadhia— for Respondent. 

Judgment- We think that this 
appeal cannot succeed. The suit was 
for a declaration that a hypothecation 
bond executed by the plaintiffs father 
of ancestral joint property was not 
binding on the plaintiff, not having 
boon executed for legal necessity. 
Both the Courts have decreed the suit 


v.Gurcharan 




and the defendants appeal. The bond 
in question was for a sum of Rs. 177 
of which Rs. 165 was paid in discharge 
°* a mortgage, on certain property 
which the plaintiff’s father had 
acquired under a pre-emption decree, 
ihe decree was given him on pay* 
ment of R 3 . 130 which had been paid 
into Court. The pre-empted property 
was however subject to an encum¬ 
brance, and the hypothecation bond 
in suit was executed to pay off this 
encumbrance. Reference has been 
made to the decisions in "Niithu v. 
Rundan Lai (l) and Chaturbhuj v. 
Oovini Ram, (2) which dissented from 
the decision, in Nathu v. Kundan Lai 
(1). Neither of - these decisions is 
strictly applicable. In these cases 
ihe question arose whether payment 
cf an amour,t which the father was 
rtqu.red to deposit under a pre-emp¬ 
tion decree amounted to antecedent 


debt or not. In this case there was 
no question of any debt. The amount 
which the father was required to 
deposit under the decree had already 
been deposited. The question is there¬ 
fore redu ed to this whether it wai 
more advantageous to the family that 
the encumbrance on the pre-empted 
property should be paid off at the cost 
of encumbering t v ie ancestral pro¬ 
per y or not. On this there is a find¬ 
ing of both the lower Courts that it is 
not establish*d that the discharge of 
the encumbrance at the cos*/ of 
hypothecating the family property 
was for the benefit of the family. The 
Courts have pointed out that the 
hypothecation bond in suil carried 
compound interest at a fairly hi 
rate. In face of this finding the 
appeal cannot succeed and we accord¬ 
ingly dismiss it with costs including 
in this Court fees on the higher 
scale. 


Appeal dismissed . 


(1) (19111 33 All. 212=3 I.a 8J«=7 A.L.J * 
1182. 

(2) 1923 All. 218=45 All. 407-21 A.LJ. 

348 - 4 LR.A.Cir. 409. j 
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Daniels, j. 

Gulzart Lai —Appellant 



liar Prasad —Respondent. 


S.A. No. 1571 of 1922, decided on 3rd 
.'April, 1924, against the decree of the 
*Distrcct Judge of Farrukhabad. 

la) Landlord and tenant—Agreement permitting 

tenant to plant grove—Restriction in power of sale 
' is valid. 

Zimiadar entered into a formal agreement with 
an occupiooy teaant permitting him to con¬ 
vert th9 plots iato groves. This agreement 
provided that he wis tc be the owner of one-fourth 
of the groves and the zimindar of three-fourths, 
but reading the deed as a whole his right of 
ownership was not absolute but restriction was 
that he was not entitled to sell the shire in tha 
groves exoept to the zimindar, 

Held, the case wis not governed by the general 
custom but by the oonditioos of the contract 
entered into between the parties. It was perfectly 
open to the zimindar to put restriction. Held , 
farther though the word “ malik ” ordinarily 
oonnotes full ownership it wis not intended in the 
case to give tenant a full right of ownership. Tba 
agreement regarding tha sale of the share was 
very similar to an agreement giving the z»miu- 
dar a right of pre-eraptioa and Buoh agreements 
are binding. [P. 97, C 2 and P. 98, C. 1,] 


(b) Contract—Construction—Court is not entitled 

to see whit the parties might hive intended , 

The Court must construe the confcraot whioh 
the parties have made and is not atliberty to make 
a fresh oontraot on their behalf because it thinks 
that they might have intended to do oartain 
things whioh they have not expressed in their 
written agreement. Bile and mortgage are two 
^Uite different things and prohibition against one 
does not neoessanly import prohibition against the 
other. [P. 93, C- i 1 


(o) Occupancy tenant-Permission i to pi ln t 
■ grove stops the tenancy. 

After permission to plant grove is given to an 
oooupinoy tenant the tenant no longer remains 
an oooupanoy tenant. [P, 98, C- 1,] 


Judgment Gulziri Lal, the plaintiff- 

appeRanfc in these two appeal, is the 
mortgagee cf one-fourth share in two 
greves. The mortgage was executed in the 
year 1916 by Bhola Ohamar. The mort¬ 
gaged share has now passed into the 
possession of the Zamindar by a sale execut¬ 
ed by Bhola’s widow, Masemmat Umrai 
in the year 1920. The plaintiff sues for 
recovery of hie mortgage money by sale, if 
necessary, of the mortgaged share, against 
Musammab Umari and the legal representa¬ 
tives of the zamindar Bbawani Prasad who 

’ 1925/a 13 & li 
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is now dead. The su ; b was resisted by the 
latter set of defendants. They are the 
respondents to these appeals. The real 
question in the uppeals is whether it was 
cempeten. to Bhola to mortgage his share 
in the groves. The two plots in question 
were originally his occuptney holding. 
In the. year 1901, long before the mort¬ 
gage in suit, the zamindar entered 
into a formal agreement with him per¬ 
mitting him to convert the plots into 
groves. This agreement provided that be 
was to be the owner of one-fourth of the 
groves and the zamindar of three-fourths, 
hut reading the deed as a whole his right 
of ownership was not absolute. It was 
restricted in various ways. lie was, for 
instance, not at liberty to cut down anv 
gieen trees. There was a further restric¬ 
tion, and this is the clause which is material 
for the purpose of this case that he was 
not entitled to sell the share in the groves 
except tc the zamindar. There was no 
prohibition against the groves being mort¬ 
gaged but the learned District Judge has 
held that if the right of sale is excluded 
the right of Mortgage must necessarily be 
excluded also and on this ground he has 
reversed the Muosifs decree in favour of 
the plaintiff and dismissed the suit. 

Three points have been argued in support 
of the appeals. 


xuau uuuer uOQ 


• i4Aa 5o uuscom as 
rocoided in wajib-ul-arz grove holders have 
a right to transfer their groves. 

(2) That the agreement in dispute gives 

Bhola a full right of ownership in his 

share i D tha grovss and that this right 

oaQapt be out down by any subsequent 
restrictions. 


(3) That the learned District Judge was 

wrong in reading into the agreement a 

prohibition against mortgage which it does 
nob contain. 

The third plea is in my opinion the 
important one. This case is not governed 
by the general custom set out in the 
wajib-ul-arz but by the conditions of the 
contract entered into between tha parties 

The zamindar was not obliged to give 
•bhola leave t} plant trees and if he did ’ 
give leave, it was perfectly open bo him ! 
go make that permission subject to con- I 
ditions which Bhola himself accepted and J 
which were embodied in a binding agree¬ 
ment. 1 

As regards the second plea, although 
the word malik '* ordinarily connote® 
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full ownership, it ia a oardinal principle 
of construction that the deed must be 
read as a whole and that it must be 
read as far as possible so as to make 
the different clauses which it contains 

( consistent with each other. If the 
deed is read as a whole it is quite clear 
that iu was not intended to give Bhola a 
full right of ownership. The agreement 
regarding the sale of the share is very 
similar to an agreement giving the zamin- 
dar a right of pre emption and such agree¬ 
ments have been held in a very recent 
case to bo binding even on the successors 
of the parties who entered into them, 
Basdco Rai v. Jhagru Rai (1). 

The third plea has much more force and 

! in my opinion the appellant is entitled to 
succeed on it. Tho Court must construe 
the contract which the parties have made 
and is not at liberty to make a fresh con¬ 
tract on their behalf because it thinks 
that they might have intended to do 
certain things which they have not ex¬ 
pressed in their written agreement. Sale 
and mortgage are two quite different 
things and prohibition against one does 
not neoessarily import prohibition against 
the other. In the present case the objeot 
of the agreement may have been and pro¬ 
bably was to prevent Bbola’s share passing 
out and out into the hands of a stranger. 
A sale to an outsider would necessarily 
have this effect. The same effect need not 
follow from a mortgage sinoe if the mort¬ 
gagee brings the property to sale it will 
always be open to She zamindar to purchase 
it. In any case, construing the contraot 
as it stands, there is uothing in it to render 
the mortgage executed by Bbola illegal. 

It has been argued on behalf of the 
respondents that Bbola remained an ocou- 

I panoy tenant notwithstanding the agree¬ 
ment as to tbe planting of the groves but 
it is I think impossible to maintain this 
view since the deoision in Jaleshar Sahu 
v. Raj Mangal (2). 

I therefore allow the appeals and setting 
aside the decree of the Court below, restore 
that of the trial Court with costs through¬ 
out, including in this Court, fees on the 
higher scale. 

Appeal allowed. 

41) 1924 All. 400 = 46 All, 333-22 A,L,J. 265- 
LR. 5 A. Oi7 161. 

{2) (1921) 43 All. 606 = 63 I.C. 437 33 19 A.Ii.J. 616. 
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Neavb, j. 

Madho Lai —Defendant* Appellant. 

v. 

Banarsi Das and others —Plaintiff and. 
Defendant-Respondents. 

S. A. No. 1762 of 1922, decided on 16th 
May, 1924, against the decree of the Dig* 
trict Judge of Benares. ■ * 

(a) Civil Pro. Code , 0. 18 t r. 2 (2)— * The day >< 
fixed for the hearing of the suit. 1 

In 0. 16, r. 2 (1) “ the day fixed /or tbe hear- % 
ing ol tbe suit ” does cot mean or inolnde the 
day on which issues are framed. [F. 99, 0.1.] 

(b) Allahabad High Court Rules—Rules for 
Subordinate Court, Ch. 21, r, 1—First day of 
hearing for purpose c/ filing certificate of payment 
of pleadir’s fees. 

For the purpose of determining whether a cer¬ 
tificate of payment of pleader’s fee has been filed 
in time the first day of hearing is to be interpreted 
as tbe first day fixed for hearing after the 
framing of issues. [F. 99, 0. 1.] 

K. N. Katju and Hari Kishen Kaul — 
for the Appellant. 

Bhagwati Sanker —for the Respondents. 

JudgmentThis appeal arises out of 
an order of the District Judge of Benares- 
upholding the order of the Additional 
Subordinate Judge admitting a certificate 
for pleader’s tee which was said to have 
been filed after the first day of hearing. 

The facts are that the certificate was filed 
on the 24th of April, 1922, the issues were ^ 
framed on that date, and the case was fixed 
for final disposal on the 12th of May* 

The rule governing the question is rule 1 of 
ohapter 21 of the General Rules (Civil). As 
it stood at the time, this rule prescribed 
that no fee to any legal practitioner should 
be included in any decree or order unless 
the Judge was satisfied that the fee was 

paid at or before the commencement of the 
hearing of the' suit. An explanation 
appended to the rule ran “ By the word 

hearing ’ is meant the hearing referred to 

in Order 18, rule 2 (1).but not the day 

to which such hearing is adjourned.” Order 
18,rule 2 (1) provides that “on the day fixed 
for the hearing of the suit or on any other 
day to which tbe hearing is adjourned, the 
party having the right to begin shall state 
his cause and produce his evidence i° 
support of tbe issuee which he is bound to 
prove.” It seems to me clear that in this 
rule of the Civil Procedure Code “ the day 
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fixed for the bearing of the suit' does not 
mean or include the day od which issues 
are framed. It is true that elsewhere in 

A 

the Code, as for instance, in Order 8, 
rule 1, the first day of bearing is used to 
mean the first day on which the parties 
appear in Court, but having regard to 
the express reference made in the expla¬ 
nation to rule 1 of chapter 21, I take it 
that for the purpose of determining 
whether a certificate of pa^nent of 
pleader's fee has been filed in time, the 
first day of bearing is to be interpreted as 
the first day fixed fcr hearing after the 
framing of issues. This interpretation is 
supported by the recent amercment of the 
rule in question published in the U. P. 
Goverrment Gazette on the 12th of April 
of this year. This amendment has altered 
the rule by sllowirg the payment of the 
fee to le made before the conclusion of 
the hearing of the suit, and has done 
away with the explanation. The certificate 
waB filed within the t;me prescribed by 
the rule, ard the appeal is acccroingly 
dismissed with costs inducing in this 
Court, fees on the higher scale. 

Appeal dismissed. 

1926 Allahabad 99. 

Stuart, j. 

Aldvl Qaiyim Khan -—Appellant 

v. 

King-Enpcrci —Pes pen dent, 

Cr. App. No. 785 of 1923, decided cn 
14th November, 1923, agairst the order of 
the Sessions Jucge of Aligarh, dated the 
1st August, 1923. 

Cnn>. Pro. Cede. 8 476-Ccmplaint ol cheating 
beftri Tohsildot hew g )< vet sol a ncod da<s 
Mag>sn att — Act oj Tchsxldar inquiring and 
otainr.g ptcsicvlun trait S. 476 is le^al, 

Where there vbb a c< mplaiut of cheating before 
a Tal BiJdar havug piveiB cl a tererd class 
Magistrate vie tleitkie vbb cdnpeten to enter¬ 
tain it aid vbire altir caiefuJ u quiry be ordered 
under 8. 476 ol the Cr in. Pro. (cce, the prose¬ 
cution of ibt peri?( n c< mjlBined against. 

Ktld, tbe Tbherldar must be conceived to bave 
been actirg as a Criminal Ccurt and to have been 
put in motion bj ibt p rr per prccedure. Alibcngh 
ae a result cl bis eiqtiiy it might have teen 
disccvered ibat be cctlo not lake cognizance of 
tfcecsse be vss cenamly amberised, in fact 
required, to make an ir qtiry vbicb vas of ihe 
uainre cl a judicial piece.oirg if in tbe course 
cl teat judicial piccteditg be considered that tbe 


faots showed that a forgery had been committed. 
Therefore he had authority to aot under 8. 476, 
[P. 100, Os. 1 and 2.1 

U. S. Jang—ior the Appellant. 

The Government Pleader —for the 
Crown. 

Judgment In this appeal there bav© 
arisen some points of difficulty. The 
main facts, however, present no difficulty. 
The appellant has been convicted of using 
as genuine a forged document in an 
audacious attempt to secure larded property 
which belonged to certain of his own 
relatives who reside at seme distance frcnc 
bis village. The appellant is lambardar off 
his village. On tbe facts it is difficult to 
say whether one is mere impressed by his 
rr oral obliquity cr his extraordinary foolish¬ 
ness. Ee apparently thought that it would 
be easy to obtain the fabrication of a sale- 
deed by which his absentee relatives 
purported to transfer Feme property in hie 
village to his brother and by forging powers 
of attorney cn behalf cf the alleged vendors 
to obtain mutation of names in tbe revenue 
Courts. As apparently he was already in 
actual possession cf the property itjs 
difficult to see why he wished to pile crime 
cn crime to cover up what was presumably 
his previous dishonesty in misappropriating 
the income of his relatives’ property. 
However be chose to take that course and 
applied for mutation before the Naib 
Tabsildar, who bad tbe powers of a Tahsil- 
dar. Tbe Naib Tabsildar was not imposed 
upon and was bolding the matter up tc 
ascertain whether the alleged venders 
had or bad not executed the sale-deed. 
Before tbe question cf mutation had been 
decided in tbe Naib Tahsildar’s Court a 
pardanasbin lady, who was one of the 
relatives whom tbe appellant was en¬ 
deavouring to defraud, put in a complaint 
before tbe Tabsildar who is a Magistrate 
with second class powers. This complaint 
did not bear a stamp but a stamp was 
added afterwards. Tbe complaint does 
not state the remedy desired very definitely 
but it was to the point. It stated that the 
lady had come to bear that Abdul 
Qaiyum tbe appellant had put in a forged 
sale deed by which he was endeavouring 
to cheat her of her property and asked 
that he should be punished. It did not 
give any details but it could be read in a 
variety of ways and it might be read as a 
complaint of cheating which the Tahsildar 
as Magistrate of the second class was 
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competent to entertain. I do not think 
that the Tahsildar really applied his mind 
very muoh aa to the exact powera that he 
had in the matter, but aa far as I can see 
he had powers in the matter and his action 
afterwards was justifiable in every way. 
He made a very oareful inquiry into the 
truth of this lady’s allegation as a result 
of which he ordered the prosecution of 
Abdul Qaiyum under the provisions of 
section 476 of the Code of Criminal Proce¬ 
dure and Abdul Qaiyucn has been convicted 
andsentenced under section 467 as explain¬ 
ed by section 47L of the Indian Penal Code 
to five years' rigorous imprisonment. Upon 
the merits there can be no doubt as to the 
correctness of the conviction. It is proved 
up to the hilt that the deed was forged. 
One of the alleged executants is proved to 
have been dead at the time that the deed 
was supposed to have been executed. It is 
proved that Abdul Qaiyum purchased the 
atamo and there cannot be the slightest 
doubt as to the fact that he was the main 
person instrumental in getting the deed 
forged. His learned Counsel has not 
argued at length upon the merits of the con- 
viotion. He has pressed however earnestly 
that the whole proceedings are vitiated 
from the beginning. His oase, which he 
has put as well ag it could he put, is that 
Tahsildar had no authority to order a 
prosecution under section 476. Although 
such a point should be taken at the very 
commencement of the trial and not, as 
has been the case here, never urged 
during the trial but raised for the fir6t 
time on appeal, the learned Counsel is quite 
within his rights in pressing the point 
now. Sometimes failure to take suoh a 
point at once is fatal as was pointed 
out by Chamier, J., in King-Emperor v. 
Pancho.m (1) and if the matter can be 
considered a mere irregularity section 537 
would undoubtedly apply. If it is an 
illegality there is an end of the matter ; 
the conviction would have to be set aside. 

If it was an irregularity its nature would 
have to be considered. But it is not 
neoessary to discuss the effect of an 
irregularity because I am satisfied that 
there has been neither illegality nor 
irregularity. The Tahsildar must be 
oonceived to have been acting as a 
Criminal Court and to have been put in 
motion by the proper procedure. Although 


as a result of his enquiry it might have I 
been discovered that he oould not take! 
cognizance of the case, he was certainly { 
authorised in faot required to make an I 
inquiry which was of the nature of | 
a judicial proceeding, and in the course 
of that judicial proceeding he consider¬ 
ed that the facts showed that a forgery 
had been committed. Therefore he had 
authority to act under section 476 and in 
theee ciroumstanoes the objection cannot 
succeed. In respect of the merits of the 
case, as I have said, there can be no doubt. 

I do not consider that there is any neces¬ 
sity to reduce the sentence. If may be 
urged that the appellant was committing 
a very foolish act beoause it was almost 
impossible that his offence would 
escape undetected. That is so. But he 
has shown himself to be aotuated by the 
worst motives and to have endeavoured 
to perpetrate a particularly bad fraud 
upon his own relations by means of forgery 
and I see no reason to reduce his sentence. 

I find that he has been admitted to bail. 
He will at once surrender and complete 
his sentence. His appeal is dismissed. 

Appeal dismissed . 
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Daniels and Neavb, jj. 

Nand Ram Singh -Defendant-Appel¬ 
lant 

v. ' 

Hari Saran Das and others —Plaintiffs- 
Respondents. 

S. A Nos. 1201 and 1257 of 1922, 
decided on 2lst May, 1924 from the deoree 
of the District Judge of Sharanpur. 

(a) Thekadar—No lease but kabuliat executed— 
Defendant in possession and paying rent—Compen¬ 
sation for use and occupation must be paid . 

Where the defendant took possession of land 
under a lease and exsoutei a kibuliat aad piii 
rent for at least three yeira in accordance with it. 

Held, 6ven if the ktbuliyat did uot constitute a 
valid tenancy the defendant was liable to pay com¬ 
pensation for the use and oooupatioa of the land, 
the measure of that being the amount which 
ho agreed to pay uader the lease, [P. 101, 0. 2.] 

(b) U P. Land Revenue Act , S. 41—Tenant 
getting himself entered as thekadar ani plaintiffs 
as lessors—Presumption under the section arises. 

Where the defendant himself applied lor muta¬ 
tion of names and got himself entered aa the 
thekadar and the plaintiffs aa leasora. 


(I) (1901) A.W.N. 151. 
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Held, the plaintiffs were entitled to rely on the 
presumption laid down in 8, 44 of the Land 
Revenue Aot that the relation of landlord and ten¬ 
ant did exist between the parties. [P. 101, 0. 2.] 

(o) Agra Tenancy Act, 8. 10-U. P. Land 
Revenue Act , S. 36—Less than statutory rate of 
rent is claimable if ogreed upon—Proceedings 
under 8, 36, Land Revenue Act, are not necessary. 

If the rent agreed on between the parties for 
land in respeot of whioh an ex-proprietary tenanoy 
has arisen is less than the statutory rate laid down 
in S. 10 of the Tenancy Aot the rent is 
olaimable even though formal proceedings under 
8. 36 of the Land Revenue Aot have not been 
taken. [P. 101, C. 2 ] 

Surendra Nath Sen —for the Appellant. 
M. L. Agarwala —for the Respondents. 

Daniels, J.:— These are two connected 
appeals in a suit for anears of rent under 
section 102 of the Agra Tenancy Act. The 
suit has been decreed by both the Courts 
below and tbe defendant appeals. On 
16ch July, 1909, the defendant executed a 
usufructuary mortgage in favour of the 
plaintiffs of an eight annas share in tbe 
village of Mirpur Gaindiwar, mabal Dai- 
yan Sadarang. It is in respect of this 
share that the present suit for arrears of 
rent has been brought. On the same date 
the mortgagees gave a theka of the share 
to the mortgagor on a rent of Rs. 210 per 
annum. No written lease was executed 
but the defendant executed a registered 
kabuliat stating that he had taken the 
zamindari share, the area of which was 101 
bigha8, on a lease from the plaintiffs and 
agreeing to pay the rent. Application for 
mutation was made to the Revenue Court 
and the defendant was duly entered in the 
khewat as thekadar and the plaintiffs as 
lessors in respect of the theka. It appears 
from the evidence of the patwari, who was 
the only witness examined, that the 
defendant who has admittedly been in 
possession, paid rent under the theka up to 
the year 1912. 

The defenoe to the suit which was put 
forward in the Courts below and is repeated 
in the grounds of appeal is:— 

1. That no tenancy was created by 
means of the kabuliat and therefore the 
defendant oannot be sued for rent. In this 
written statement he deolared that he had 
paid tbe Rs. 210 a year now olaimed up 
to date not by way of renb but by way of 
interest on the mortgage. 

2. That as part of the land covered by 
the lease was sir land no rent could be 
claimed in respeot of this portion of the 


area covered by the lease until rent had 
been determined under section 36 of the 
Land Revenue Aot, whioh admittedly was 
not done. 

3. That in any case the Courts below 
should have found whether a portion of 
the rent payable in respeot of the 35 bighas 
sir land is less than the statutory rate 
prescribed by section 10 of the Tenancy 
Act. 

It appears to us that it is not necessary 
in this case to go into the firsc question 
whether the tenancy can be created by 
means of a registered kabuliat or not. 
The case is covered by the Full Bench 
ruling in Sheo Karan Singh v. Maharaja 
Parbhu Narain Singh (1>. The defendant 
took possession of land under a lease and 
paid rent for at least three years in 
accordance with it and even if the kabuliat 
did not constitute a valid tenancy tho 
defendant is liable under the ruling just 
referred to pay compensation for the use 
and occupation of the land, the measure 
of that compensation being the amount 
which be agreed to pay under the lease. 
Moreover in this case, as tbe defendant 
himself applied for mutation of names 
and got himself entered as thekadar and . 
the plaintiffs as lessors tbe plaintiffs are 
entitled to rely on tho presumption 
laid down in section 44 of the Land 
Revenue Act that the relation of landlord 
and tenant does exist between the 
parties. There is nothing to rebut that 
presumption. On the contrary there is a 
good deal to confirm it. 

To the contentions regarding the sir 
area there are two answers. In the first 
place, as this lease was undoubtedly a 
theka of the zamindari share the case is 
covered by the ruling in Mithan Lai v. 
Chhaju Singh (2), on which the learned 
District Judge has relied. In the second 
place it has been held in more than one 
case that if the rent agreed on between 1 
the parties for land in respect of which an 
ex-proprietary tenanoy has arisen is less 
than the statutory rate laid down in 
section 10 of the Tenanoy Act the rent is 
claimable even though formal proceedings 
under section 36 of the Land Revenue 
Act have not been taken. In the present* 
case the respondents’ Counsel has been 
able to show from the evidence of the 

(1) (1909) 31 All. 276 = 6 A.L.J. 167 = 2 I.C. 211 = 

6 M.L.T. 847. 

(a) (1918) 40 All. 429 = 45 I.G. 529 = 6 A.L.J. 384. 
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uatwari, who wa3 fche sola wibn93S, that the 
portion of the rent due in respacfc of the 
sir area ia la33 than fche amount which 
oould hava been fixed uadar gacbioa 36 of 
the Laod Ravenue Aofc. Tha daoraa of fcha 
Court below ig fcharefora correct and wa 
dismiss fcha3a appeals with costs including 
m fchig Court, feag oq fcha higher scale. 

Appeal dismissed. 
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BOY8, J. 

Firm Hira Lal-Umrao Singh —Plaintiff- 
Appellant 

v. 

Firm Sri Ram-Brij Mohan Lai —Defen¬ 
dant-Opposite Party. 

Civ. Rev. No. 45 of 1924, decided on 
23rd June, 1924, againgt fche order of fche 
Small Cause Court; Judge, Ghaziabad. 

Contract Act, S. 30—Plaintiff allegin') agency — 
Clear proof that pilin'iff acted as agent between 
the defendant and third parties is necessary , 

Tbe plaintiff sued the defendant on a balanoe of 
aooount on a aeries of tranaao6iona of the sale 
and purchase alleged to have been effeoted by the 
defendant through the plaintiff. The transactions 
were admittedly wagering transaotions. 

Held , that before the applioabiliby of tbe rule 
^hat though wagering transaotions are void in 
themselves the ooilateral liabilities between the 
plaintiff as agent and defendant as prinoipal are 
'unaffeoted ha3 to be considered, it must be dear 
that the plaintiff was not aoting for himself as 
prinoipal and with the defendant as the other 
prinoipal but was aoting merely as agent between 
the defendant as one prinoipal and the plaintiff as 
agent and one or more other principals, as third 
parties and that where the plaintiff bad failed to 
establish a single instance of dealings with any 
other party than the defendant in regard to the 
(transactions tbe subject-matter of tbe suit, it 
followed that the plaintiff must himself have been 
a prinoipal and not an agent. [P. 103, G. 3 ] 

U. S. Bajpai —for fche Applicant. 

4 

N. C. Vaish —for fche Opposite Party. 

Judgment:—The plaintiff sued the 
defendant on a balance of account on a 
series of transactions of fche sale and 
purchase of Kbafcfcis alleged fco have been 
effected by fche defendant through fche 
plaintiff. The learned Judge of fche Small 
Cause Court dismissed fche suit holding 
that the transactions were wagering trans¬ 
actions. In civil revision here it has been 
urged that though the transaotions were 


wagering transactions tha plaintiff was an 
agent for the defendant in carrying out 
those transactions and that, therefore, 
though the wagerin.g transactions in them¬ 
selves may be void, the collateral liabilities 
as befcweeQ tha plaintiff a3 agent and tha 
defendant as prinoipal are unaffected and 


Mr. Bijpai for the applicant relies upon 
Jagat Narain v. Sri Krishna Das (1). It 
is obiWous fchafc before the applicability of 
that case has to be considered it must be 
clear fchafc fche plaintiff was not aofcing for 
himself as a principal and wifch fche defend¬ 
ant as fche other prinoipal bub was acting 
merely as agent between the defendant as 
one principal, and the plaintiff as agent 
and one or more other principals, third 
parties. The learned Judge of the Small 
Cause Court has on this point remarked: 


“ It is urged lastly that the plaintiffs were aot¬ 
ing as agents of the defendant bat the plaintiff haa 
not proved a single instanoe in wbioh he aoted bona 
fide as suoh.” 


The phraseology was not at first sight 
very clear but I think fche meaning of fche 
learned Judge is that fche plaintiff had failed 
fco establish a single instance of dealings 
wifch any other party than fche defendant in 
regard fco fche fcransaofcion9, fche subjeot- 
mafcfcer of fche suit; and that therefore it 
found fchafc fche plaintiff must himself have 
been a prinoipal and not an agent. That 
this is fche meaning of fche learned Judge 
and also a sound view of fche case is, I 
think, clear from tbe evidence of fche plaint¬ 
iff himgelf. He was definitely questioned 
and definitely failed fco trace out one single 
instance or fco give a clue fco one single 
transaction in which a third party figured 
and moreover ho admitted fchafc it was 
impossible fco do so. This speaks for itself 
and justifies fche lower Court’s finding that 
the plaintiff was in faofc not an agent. It 
is clear therefore that Indian Law Reports, 
33 Allahabad, page 219, oan have no appli¬ 
cation. The application is dismissed. 

Application rejected . 


(1) (1910) 33 All. 219 = 8 1.0. T83 = 7 A.L.J. 1M6. 
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Walsh, a.c.j. and Kwhs, J. 

Khub L%1 and others —\poallvaba 

v. 

Bishambhar Sahai and others —Rsspond- 

ants. 

E.A. No 162 of 1923, daoilai on 176h 
Jana, 1924, from an ordar of the Sab- 
Judge, Aligarh, dated 17th July, 1923. 

•• (<*) Arbitration—Omission without consent of 
parties, to decide anything material, undertakin g 
be decided vitiates award -Parties' consent to owts- 
tionneei not he ex or ess-Consent is unn’C'S'ary lor 
omission to do anything which wis practically 
impossible lor ths arbitrators to do. 

If an arbitrator choose* to undertake the decision 
of a variety of matters with the oocneat of parties, 
and he deliberately, or by an oversight without 
the consent of the parties omits from his decision 
anythin? really material, it h sufficient to destroy 
the award. But if ia the course of events which 
have happened siooe an arbitrator took upon him 
his office, it has beoorae impossible, or no longer 
desirable either in the view of the arbitrator, or in 
the view of the parties themselves to deoide aayone 
or anothec of the points originally submitted, and 
the parties themselves realise that the arbitrator 
should disregard that point, the defeot whioh 
would otherwise invalidate the award, ceases to be 

a defoot, [P» 105, G. 1.] 

The oonsent for such a purpose may take various 
forms: an erpre-sed withdrawal, a mutual under¬ 
standing not to submit the necessary materials, a 
mutual recognition by the parties that a condition 
of things exists whioh makes a deoision impossible, 
or a diplomatic silenoe with regard to a mutual 
understanding. Even in absenoe of parties’ con¬ 
sent, the award is not invalidated by arbitrator’s 
omission to do a thing weioh was impossible for 
him to do. [P. 105, 0. 2 ] 

Where it was the duty of the arbitrators to 
divide certain villages between the parties but 
where it was practically impossible to go over the 
ground and to make the necessary partition by 
metes and bounds. 

field, that the omission to make the partition 
did not invalidate th9 award thoueh the parties 
had not oon3ented to the omission, [P. 106, 0. 1,] 

•• (b) Arbitration—Award—Setting aside— Arbi¬ 
trator must not be examined on commission— Be 
may 60 examined as to procedure adopted by him, 
the materials before him. etc., hut not as to why or 
how he arrived at a decision — Iln decision ihit ns 
a fad the parties hod consen'ed to anything is 
final. 

An arbitrator is not ia the position of an 
ordinary witness. A Judge oaghi nevir to issue a 
commission to an arbitrator. H) ought not to 
submit an arbitrator to a roving commission by 
way of examination bv the parties uncontrolled by 
the Judge himself. When the arbitrator appears 
before a Judge, the Jndge ought to exercise the 
severest possible oontrol and circumspection over 
- the examination. The praotioe of calling aroitra- 
4 «rs indiscriminately a9 though they were witaei3es 


to the issues of faot is not only an unreasonable 
burden upon the arbitrators and certain to lead 
to a great deal of irrelevant evidence, but it also' 
tends unfortunately to lead the Judge unconsci¬ 
ously id to a kind of re-hearing of the arbitration 
while from an arbitration, appeal does not legally 
lie. But more than that, a Judge ought to ex- 
eroise a severe oontrol over the interrogatories or 
the examination of the arbitrator when summoned. 
An arbitrator is a judicial person in respeot of the 
matter to which he has been appointed. He is 
entitled to the respeot and consideration due to a 
person oooupying that position, and his evidence 
ought to be confined strictly to the points whioh 
are io the ejes of the law material as ocming from 
him. That is to say. any question of faot upon 
some evidence, or allegation tending to establish 
or disprove b<s own misconduct, may uo doubt be 
put to him if he is oharged with misconduct. 
Where an arbitrator fi ids as a fact that a party 
did withdraw or did agree to oertaiu tning*, that 
is a finding of faot which a Court of law cannot go 
behind. In short an arbitrator may be examined 
upon the oourse of procedure whioh ho has adopted, 
tue material which he has utilised in arriving at 
his deoision and all matters affeotiog the award 
itself, that is to 6ay, the drawing up of the award, 
the piece of paper and so forth. The slightest 
attempt to get to the materials of his decision, to 
get to the baok of his mind, and to examine him as 
to why and how he arrived at a partioular deoision, 
should be immediately and ru'hlessly excluded 
as undesirable. (O’ Rom no v. Commissioner of 
Railways. 15 A.C. 371, Fell) [P. 107, Cs. 1 and 2.] 

Iqbal Ahmad and Balcshwari Prasad — 
for tne Appellants. 

Tej Bahadur Sapru , Gulzan Lai aad 
U. S Bajpai —for the Respondents. 

Walsh, A.C.J, :— This is in many 
ways a lamentable specimen of the abuse of 
a valuable and simple piece of machinery 
which has been provided by the legislature,, 
to enable people, if they wish to avoid Law 
Courts, to settle their disputes in a friendly 
way with the assistance of friends and 
members of their own brotherhood. That 
ia not to say that the legal aspect of the 
questions which have been argued before 
us have not been admirably handled, but 
nobody acquaint©i with this litigation, or 
listening to such parts of the case as have 
been relevant to the argument before u? r 
can have the slightest doubt that, the two 
main parties to this arbitration proceedings 
namely, Khub Lai and Bishambhar Sahai, 
were well advised to seek the assistance of 
three arbitrators to adjudicate upon their 
controversy ; that they succeeded in 
obtaining apparently gratuitously able, 
conscientious and honest arbitrators and 
that in tho main, it would be diffioult in 
the whole history of arbitration to find 
work whioh had been better done. It is 
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heart-breaking (except to those who regard 

quarelling with members of their own 
family and litigating in the Law Courts as 
an existence in itself) to find that one of 
these parties after all this labour and 
expenditure of time, and usefulness and 
ham honest work, should be so lost to any 
sense of decency, as to try and upset the 

whole arrangement. It does not follow that 
he is not entitled to succeed. Unfortu¬ 
nately it has been only too truly said of 
the law that from time to time under its 
protection knavery flourishes, but we are 
g ad to say that the attack upon the 
arbitrators in this case, and the childish 
objections wbioh have been raised to this 
admirable award, have entirely broken 
down. But the matters in dispute were 
substantial, and the variety of items, wbioh 
had to be dealt with was considerable. 
How long the arbitration proceedings 
actually lasted, it is impossible to say. 
•But it would be equally impossible to 
conduct such an arbitration from beginning 

^ yb __ 1 i i * y proceedings 

to attacks, which at any rate, in the 
ands of an able advocate can be 
made to look formidable, until they 
have been pulverized by the respondents 
on the other side, and there were, when 
this appeal was opened before us, a certain 
number of formidable points which were 
worthy of consideration in the way they 
were presented by Mr. Iqbal Ahmad. The 
appeal comes before us in a way which is 
not unfamiliar. The Judge, or the arbit¬ 
rator has not yet been invented who is 
able to satisfy both parties in a difficult 
and complicated controversy. He will 
probably never be found in our day, and 
therefore when this award was published 
it was almost certain that one or other of 
the parties would be dissatisfied. It 
would not perhaps be a violent presump¬ 
tion to assume that the party, Khub 
Lai, who is dissatisfied in this case, 
has not done quite so well as he 
hoped. Possibly he hoped that the other 
party to the award would be the one to be 
dissatisfied. But being apparently dis¬ 
satisfied, and not willing to acoept the 
deoision of the arbitrators, he indirectly 
forced his opponent to take the neoessary 
proceedings under paragraphs 20 and 21 
of. the second schedule of the Code to have 
the award filed as a decree and made 
finally binding upon the two branohes of 
the family. Then of course his batteries 
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opened fire and the usual string of objec¬ 
tions were filed in the Court below— too- 
numerous and some of them, to trifling to bs 
set out in detail here—and a very thorough 
enquiry was held in the Court below into 
be proceedings of the arbitrators, who, a*, 
a matter of course, were charged with 
misconduot—apparentiy they would not be 

real arbitrators if they did not lay them¬ 
selves open to suspicion—and various other 
techmea 1 points were raised. A great 
deal of evidence was taken, including 
the evidence of a well-known and highly 
respected vakil of this Court who 
happened to be the Umpire, and the evi¬ 
dence of one of his colleagues. To this 
ma ter we will refer again in a moment. 
But the learned Judge before whom the. 
matter came, after apparently a mosfr 
painstaking hearing wrote an admirably 
clear and comprehensive judgment dismis- 
, 8 ' n ® lbe objections and ordering the award 
to be filed. Thereupon the usual appeal 
was filed in this Court. The memorandum 
of appeal shows that the proceedings in the ■ 
Court below had been in substance an 
appeal from the arbitrator’s decision, and 
that an attempt was being made also in 
this Court by way of appeal from the Court 
below, to oontinue the appeal from the 
arbitrators. As an example of the kind of 
attack which was being made upon the 
proceedings, it is interesting to note that 
the btb ground asks this Court to set aside 
the award upon tbe ground that Mr. Panna 
Lai, Vakil, High Court, was suffering from 
a defective memory with regard to some¬ 
thing whioh he had decided about somebody 
or another’s bouse, a matter whioh he 
must have desired to forget as soon as 
possible and now had nothing to do with 
for several months. If a defective memory 
is to be a ground for setting aside legal 
proceedings, there would be very few 
decrees which would ever aohieve absolute 
finality. This attack upon an arbitrator 
(or defective memory has a bearing upon 
something which we will have to say here¬ 
after. But out of these numerically heavy 
attaoks which have been made upon the 
proceedings of tbe arbitrators and of their 
conduot, one or two points have emerged 
in the skilful handling by Mr. Iqbal Ahmad 
in this Court which deserve to be dealt 
with by us and which necessitated our 
calling upon Sir Tej Bahadur Sapru to put 
his olient’s view of the matter, more out of 
respect for the points that were raised, than. 
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for any legal difficulty which they created. 
A detailed and to some extent mioroscopio 
k examination of the property which was 
dealt with by the arbitrators, and of the 
proceedings of the arbitrators, and of the 
award does disclose that certain matters, 
which were originally intended to be dis- 
disposed of by the arbitrators, have been 
ignored or omitted from the award, or as it 
is sometimes said, left undetermined. Now 
in this case the agreement between the 
lawyers on either side about the principles 
is so complete, that it is hardly necessary 
to refer to authorities. It is agreed, on 
the one hand, that if an arbitrator chooses 
to undertake the decision of a variety of 
matters with the consent of parties, and 
he deliberately, or by an oversight without 
L the consent of the parties omits from his 
decision anything really material, it is 
sufficient to destroy the award. The reason 
for that is obvious. We are discussing, be 
it observed, an arbitration without ihe inter¬ 
vention of the Court. The tribunal derives 
its authority only from the concent of the 
parties and from the moment when it 
goes outside that oongent, either by 
omitting to decide what they have sub¬ 
mitted to him, or by deoiding something 
which they have not submitted to him, be 
ceases to be clothed with the legal authority 
from which alone be derives his jurisdiction. 
About that there has been no controversy 
before us. Similarly there has been no 
controversy with regard to a corollary 
whioh follows. If in the oouree of events 
whioh have happened since he took upon 
him his office, it has become impossible, 
or no longer desirable, either in tbo view 
of the arbitrator or in the view of the 
parties themselves, to decide any one or 
another of the points originally submitted, 
and the parties themselves realise that the 
arbitrator should disregard that point, the 
defect which would otherwise invalidate 
the award, ceases to be a defect. To take 
a simple illustration, if tbe matter in 
dispute were an elephant which had died (a 
thing whioh really happens I think to ele¬ 
phants) in the course of a[dispute, it would 
be absurd to suppose that an award could 
be upset merely because an arbitrator failed 
to divide among the parties the elephant 
whioh was dead and buried before the 
award was issued. It is not necessary, as 
we have said, to go through the authorities 
whioh Sir Tej Bahadur Sapru rightly oited 
from the English and Indian Reports 


establishing this proposition. There are 
several items in this case which the 
arbitrators have left undetermined. The 
learned Judge, with regard to those of 
any importance, has found that that was 
done with the consent of tbe parties. 
There was abundant evidence upon which 
he could oome to that conclusion, and we 
see no reason to interfere with it. Tbe 
consent for such a purpose may take 
various forms : an expressed withdrawal, 
a mutual understanding not tc submit 
the necessary materials, a mutual recog¬ 
nition by tbe parties that a condition of 
things exists whioh make a decision 
impossible, or a diplomatic silence with 
regard to a mutual understanding. 
Almost every one of these illustrations 
exists here. Two admirable illustra¬ 
tions occur in this particular ca9e, one 
which was pressed upon us by Mr. Iqbal 
Ahmad, and one which was not. It 
so happened that in this wealthy family 
there were implements or accessories 
connected with indigo factories, which were 
scattered, difficult to value, impossible to 
divide, and altogether a troublesome item 
to handle. Whether the objection came, 
from tbe arbitrators themselves, all of 
whom were lawyers, and who, as they 
were giving their services freely at great 
sacrifice to themselves, could hardly be 
expected to make the necessary journeys 
and to undertake the burdensome task of 
collecting, assessing, dividing and appor¬ 
tioning these factory implements, or 
whether tbe parties themselves anticipated 
the objection which was oertaiq to come 
sooner or later from the arbitrators, by a 
kind of tacit understanding, which is only 
to be expected of reasonable business¬ 
men, the arbitrators were given to under¬ 
stand that the factory implements were 
in themselves so trivial, or at any rate tbe 
dispute with regard to them so minute, 
that they need not trouble their heads 
about them. Nobody we imagine was 
better pleased by this decision than the 
arbitrators themselves, except possibly the 
Subordinate Judge who might be asked to 
hear an appeal on the question as to 
whether these implements had been fairly 
divided. Another illustration is wbat we 
have described as the diplomatic tacit 
understanding. There was an unfortunate 
skeleton in the family cupboard. Skeletons 
in cupboards may be perfectly innocuous, 
but sometimes, when they are galvanized - 
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into activity, they may become extremely with all their experience and knowledge, 
troublesome, and this skeleton appeared to leaving us to draw a lurid picture of whab 
belong to the latter class. There was a would have happened if Mr. Panna Lai and 
house which has been left severely alone by his colleagues had even endeavoured to do 
the arbitrators. The evidence is clear the same thing, their failure to do which, 

that the arbitrators were given to under- Mr. Iqbal Ahmad suggests, has invalidated 

stand that no decision could be arrived at these proceedings. It is difficult to see bow 

with regard to this house without opening anybody would have profited by that 

the door of the cupboard, and letting the proceeding. Wa think that Sir Tej Baba- 

skeleton out, und it was agreed by one of dur Sapru has put the proper construc- 

fchose tacit diplomatic understandings, tion on these proceedings. Mr. Iqbal 

which are so much more frequent in real Ahmad’s contention naturally made was 

life than in legal agreements, that the that there was no clear evidence of 

cupboard should be kept closed and that consent hy the parties to the omission, 

nothing should be said about the house, Sir Tej Bahadur Sapru’s answer is, that he 

and nothing was said about the house, does not suggest that this was a point left 

That point is clearly covered by the prin- undetermined by the consent of the parties, 
ciple relied upon by Sir Tej Bahadur Sapru, Rather was it a point which has been 

namely, a point left undetermined by the decided in the only way io which it 

consent of parties ; and if there is one thing was humanly possible for the arbitrators 

about which Khub Lai is to be congratulated to decide. One or two other points, 

in this casa.dt is that he preferred it should whioh would have been of great in- 

be left undetermined. Another formidable tere3t, were raised by Mr. Iqbal Ahmad, 

point raised by Mr. Iqbal Abmad was the but we have oome to the conclusion that 

question of the two villages, which certainly his client is prevented from raising them in 

gave us a great deal of trouble. In sub- this Court as they were not properly raised 

3 tance what has been done about these in the Court below. This much suffices for 

two villages is this. Strictly speaking the disposal of this appeal, but it leaves two 

iti was the duty of the arbitrators matters untouched which we feel we cannot 

to divide these villages as they were entirely ignore : (1) a simple and pleasant 
in the zamindari held in common and task, (2) the other nob so pleasant and 
recorded in the revenue papers of a somewhat difficult. The first task is this, 

fcahsil which remained undivided, and that we think we ought bo express our 
although with regard to the property admiration for the way in whioh this 
relating thereto the parties approved arbitration proceeding has been carried out 
of the agreement which the arbitrators as well as for the way in whioh it has been 
adopted, and although the arbitrators handled by the Judge in the Court below, 
were prepared, and indeed carried out and by the gentlemen who have discussed 
a declaration of right as to the it before us during the last two days. I 
rateable shares of both parties correspond- have some experience of agreements of 
ing to the type of deolaration contemplab- reference, and I am bound to say that I 
ed by Order 20. rule 18, the view of have seldom seen one, whioh seemed to me 

Mr. Panna Lai, Umpire, as expressed in more admirable. than that which 
box, was that it was praotically Mr. Panna Lai prepared for the parties in 
impossible if nob absolutely impossible, and this arbitration. I have no experience of 
Ithere is no difference between practical and large arbitration proceedings, but we 
I absolute impossibility so far as an arbi- both of us felt that in this matter all the 

I trator in a matter of this kind is concerned, arbitrators must have devoted themselves 
to go over the ground and to make the with extraordinary industry, and on the 
necessary partition by metes and bounds, whole with unnaralelled success to thepre* 
Therefore they did what they could, and paration of a clear document which should 
did not attempt bo do what they realised successfully record the right of the parties 
they could nob, and by way of explanation for all time, and in spite of Khub Lai s 
. or possible justification of the excellence of dissatisfaction, we think both parties 
their decision, Sir Tej Bahadur Sapru has ought to 'be grateful to the arbitrators 
produced in Oourt for our inspection the . for the way in which they have done their 
result of the partition whioh has actually work. In our view the learned Jadge a3 
.been oarried out by the revenue authorities handled the matter in the Court below 
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wifchone exception admirably. The excep¬ 
tion is this, and after what has been said 
before us in argument we think we ought 
not to pass the matter over without some 
observation. As a matter of policy it is 
obvious that if arbitration is for the general 
benefit of the community in India, it can 
only become so by being put in the hands 
of men of position and ability, and if it i3 to 
become, ‘as we are afraid it has to a large 
extent, a recognised practice the moment 
an award is completed to start an 
unjustifiable attack upon the personal 
character and conduct of those who have 
only been doing their best to please the 
parties, and to drag them before a OourD of 
law, to cross-examine them as witnesses, 
and have offensive suggestions tlung at 
them, the thing will become so unpopular 
as to be almost impracticable. But it i9 not 
merely as a matter of policy that we would 
mention it. As a matter of law it should 
be clearly understood by the Courts below 
that an arbitrator is not in the position of 
an ordinary witness. All those ooDcerned 
in this oase recognise that a great deal of 
the examination to which Mr. Panna Lai 
was submitted as Umpire was quite unjus¬ 
tifiable. The Judge could not stop it 
because Mr. Panna Lai s evidence was 
taken on commission. But if the principles 
governing the competence of arbitrators are 
clearly understood, ib is obvious that a 
Judge ought never to issue a commission to 
an arbitrator. We are not prepared to go 
the length of Sir Tej Bahadur Sapru’s 
suggestion that a Judge ought not to 
summon an arbitrator without an affidavit 
as to what he is required to say, bun he 
certainly ought not to submit an arbitrator 
to a roving commission by way of exami¬ 
nation by the parties uncontrolled by the 
Judge himself. Assuming without deoiding 
that a Judge cannot refuse the issue of a 
lummons &u arbitrator, when the 
arbitrator appears before him, the Judge 
ought to exercise the severest possible 
control and ciroumspeotion over the exam¬ 
ination. The practice of calling arbi¬ 
trators indiscriminately as though they 

were witnesses to the issues of fact is nob 
only an unreasonable burden upon the 
arbitrators and certain bo lead to a great 
deal of irrelevant evidenoe, bub ib also 
tends unfortunately to lead the Judge un¬ 
consciously into a kind of rehearing of the 
arbitration. Nothing can be worse than 
•nab, because there is no appeal from 


an aribtrator, and a Judge ought, from 
the first severely to discountenance anv 
proceeding which attempts to take that 
form. But more than that he ought 
to exercise a severe control over the inter¬ 
rogatories or examination of the arbitrator 
when summoned. Aa arbitrator is a 
judicial person in respect of the matter of 
which he has been appointed. He is 
entitled to the respect and consideration 
due to a person occupying that position, 
and his evidence ought to be confined 
strictly to the points whioh are in the eyes 
of the law material as coming from him. 
That is to 9 &y, any question of fact upon 
some evidenoe, or allegation tending to 
establish or disprove his own misconduct, 
may no doubt be put to him if he is charged 
with misconduct. So with regard to 
Mr. Iqbal Ahmad’s contention in this 
case, his failure to decide the point submit¬ 
ted to him. So too with regard to that 
withdrawal by the parties of points origi¬ 


nally submitted, bearing this in mind that 
Sir Tej Bahadur Sapru was right when 
he argued that where an arbitrator finds 
as a fact that a party did withdraw or did 
agree to certain things, that is a finding of 
fact which a Court of law cannon go 
behind. In short an arbitrator may be 
examined upon the course of procedure 
which he has adopted, the material which 
he has utilised in arriving at his decision, 
anti all matters affeoting the award itself, 
that is to say, the drawing up of the award, 
the piece of paper and so forth. The slightest 
attempt to get to the materials of bis deci¬ 
sion, to get to the back of his mind, and to 
examine him as to why and how he arrived 
at a particular decision, should be imme¬ 
diately and ruthlessly excluded a3 undesira¬ 
ble. We think this view is fully support¬ 
ed by a dictum to be found Quoted in the 
judgment of Lord Watson in the oase of 
O'Rourke v. The Commissioner for Rail¬ 
ways (I), quoted from a judgment of Bari 
Cairns in a previous authority in the House 
of Lords : 


Hs (».e., the arbitrator or umpire) was properly 
asked what had been the oourse whioh the argu¬ 
ment before him had taken what claim* were 
m*de aod what olaim* were admitted ; 
bo that we might be put in possession 
of the history of the litigation before the umpire 
up to the time when he proceeded to make his 
award. But there it appears to me the right of 
asking questions of the umpire ceased*. 


(1) 15 A.Q. 371-69 LJ.P.O. 72 = 63 L.T . 66. 
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In our view that is a short and com¬ 
prehensive statement of the liability of an 
arbitrator to be questioned in the presence 
of or by the Court with regard to matters 
affecting the award, and we trust that 
Judges before whom this direction of ours 
may come on a future occasion, will ad¬ 
here to that principle. Strangely enough 
the learned Judge for whom one has great 
sympathy had clearly in his mind, support¬ 
ed by authority, the rule that a Judge has 
no business in an application of this kind 
to sit in judgment on the decision of the 
arbitrators. Butnone-the less in a long 
passage a portion of whioh precedes his 
correct declaration of the law, and a portion 
of whioh follows closely upon it the 
learned Judge was engaged in an analysis 
of the accounts and tbe decision of the 
arbitrators upon the accounts, which we 
are satisfied must have caused him hours 
of work. 

Tbe appeal must be dismissed with costs 
including in this Court, fees on the higher 
scale. 

InasmuchasMr. IqbalAhmad haspressed 
upon us with great earnestness his objec¬ 
tion to the way in which the arbitrators 
dealt with a specific piece of property which 
had originally been in this family and in¬ 
deed still belonged to the family in one sense 
though undoubtedly impressed with a 
trust, either expressly or impliedly, 
created by the deceased head of the 
family, we will add a word or two about it 
although we are bound to say that it was 
not open to Mr. Iqbal Ahmad to argue it 
here. We agree with Sir Tej Bahadur 
Sapru’s construction of the deoiaion of the 
arbitrators, that it was not a new disposi¬ 
tion of tbe property, but merely a 
temporary and no doubt admirable arrange¬ 
ment for the provisional treatment of tbe 
property. One way of putting it is that 
it was not, as suggested by Mr. Iqbal 
Ahmad’s olient, an alienation at all. Nor 
is there the slightest foundation for the 
suggestion of any impropriety on the part 
of the arbitrators, with the consent of the 
parties, to take part in the general admi¬ 
nistration and the provisional working of 
this property through a Committee to 
which they belonged. Mr. Iqbal Ahmad 
pressed upon us that as representing the 
minors, the grand-children of Khub Lai, 
who could not speak for themselves, he 
was entitled to object to this part of the 
decision, although Khub Lai himself could 


not, being sui juris . We recognize 

that it is somewhat unusual, and perhaps 
hard on Mr. Iqbal Ahmad, that we should 
rule him estopped from raising the point, 
because he had not raised it adequately in 
tbe Court below and at the same time that 
we should decide against the point in the 
course of observation in our judgment.. 
But we would merely add this, in regard 
to tbe interest of the minors, that in our 
opinion, though it is not necessary for 
us to arrive at any deoision on the point,, 
the guardian having been properly appoin¬ 
ted and the minor properly represented in 
this proceeding, and the guardian having 
been a party to the award both in his 
own capaoiby and as guardian, the 
award mu3t be binding upon the 
minora for the time being through 
their guardian, and they oannot be heard 
to raise any objection whioh might be 
open to them as minors on the ground 
that their interest as infants have not been 
properly looked after until they reaoh 
majority, and raise it in the ordinary way, 
and when if ever they do so they will 
doubtless be reminded, if they are nob at 
that age already keenly oonsoious of fcheq 
fact themselves,that the arrangement whioh 
was arrived at was one which received 
the unanimous and almost enthusiastic 
approval of all those who were sui juris and 
who were best able to judge what was best 
in the general interest of the family and of 
the minors themselves, and also the appro¬ 
val of the Judge before whom the matter 
came originally and of the Court of appeal- 

Appeal dismissed. 
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Mukerji and Dalal, jj. ; Then 
Daniels and Neave, jj. 

Wajid Ali Khan —Appellant 

v. 

Puran Singh and others —Respondents* 

Ex. F.A. No. 202 of 1923, decided on. 
11th July, 1924, from a decree of Sub- 
Judge, Bulandshar, dated 28th March,1923^ 

• Pre-emption—Effect of abatement—Decree of 
the appellate Court, on appeal bp vendee, in ignor¬ 
ance of death of one of the pre-emptors respondents, 
dismissing suit is nullity—Payment of decretal 
amount jointly by the pre emptors does not affect 
the question. 

Payment of consideration money by pre-emptors 
jointly without specification of shares in terms of 
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the decrees of the Court of first instance in the 
•first Court before the appeal was heard, duriug the 
pendenoy of which one of the pre-emptors died, 
does not affect tho rights of the parties where the 
sendees’ appeal was decreed in ignorauoe of tbe 
fact that one of the respondents (pre-emptors) was 
dead and the suit was dismissed.In suoh a oa3e the 
^hole appeal abates add the appellate decree dis¬ 
missing the suit on the merits i* a nullity against 
ail tho plaintiffs (pre-emptors). [P. 115. 0.1,] 

S . Abu Ali , Iqbal Ahmad and Alukhtar 
Ahmad —for the Appellant. 

P. L. Barterji and K. N. Katju —for 
the Respondents. 

Mukerji, J.[12th June. 1924] This 
appeal is connected with the Execution 
First Appeal No. 281 of 1923. They 
have arisen under the following circum¬ 
stances :— 

Four persons Puran Singh, Lekhraj 
Singh, Amar Singh and Pirthi Singh 
instituted a suit for pre-emption against 
Wajid Ali Khan who had purchased a pro¬ 
perty and who is the appellaut in Appeal 
No. 202 of 1923. The suit succeeded in 
the Court of first instanoe and a decree was 
made in favour of the plaintiffs on 20th 
February, 1921. The consideration money 
was directed to be paid within one month 
of the decree becoming final and wa8 
aotually deposited in Court on 22nd June, 

1921. Wajid Ali filed an appeal to this 
Court on 30bh March, 1921. Amar Singh 
died pending the appeal on 12th January, 

1922. The first appeal in this Court was 
heard in ignorance of the fact that Amar 
Singh was dead, aod a decree was made on 
18th January, 1923 reversing the decree of 
the Court of first instance. Before the 
appellate decree was made, the pre-emptors 
on payment of the consideration money 
had obtained dolivery of possession over 
the pre-empted property. Wajid Ali on 
his success in appeal, applied for restoration 
of possession, and it appears that, by an 
ex parte order, he was restored to possession 
on tbe 2nd of February, 1923. Thereupon, 
the plaintiffs Puran Singh, Lakbraj Singh 
and Pirthi Singh and the representatives of 
the deceased plaintiff Amar Singh made an 
application on the 16bh of February, 1923, 
in the Court of first instance asking that, 
they should be restored to possession. 
Tbeii case was that Amar Singh having 
died pending the appeal the decree passed 
by tbe High Court was a nullity and 
therefore Wajid Ali got nothing by the 

daoree made by the High Court in his 
favour. 


The Court of first instance held that the 
sons of Amar Singh were entitled to keep 
possession of tbe entire property if the 
three surviving plaintiffs agreed that the 
entire consideration money might be taken 
as having been deposited by the heirs of 
Amar Singh. 

Wajid Ali, tbe vendee, has appealed, his 
appeal berng No. 202 of 1923. In this 
appeal the three surviving plaintiffs filed a 
cross-objectioD, but they did not pay the 
Court-fee payable on th6 same, and their 
objection should be deemed to have been 
rejected. It appears that under the 
decisions of this Court under certain 
circumstances, it is cheaper to file an 
appeal than to file a cross-objection, and 
accordingly the three surviving plaintiffs 
Puran Singh and others filed the Appeal 
No. 281 of 1923. 

Mr. P. L. Banerji appearing for the three 
surviving plaintiffs tells us that, his clients 
are willing to have the entire money 
credited as paid by Amar Singh, and that 
the order passed by the Court below may 
be taken as effective. The case of the 
surviving plaintiffs, however, is that the 
whole appellate decree is a nullity and 
therefore the entire decree made by the 
Court of first instance should stand, giving 
ail the four plaintiffs in the Court of first 
instanoe the fruits of the decree, unhamper¬ 
ed by tbe decree made by the High Court. 

Oq bebaff of Wajid Ali Khan it has been 
contended that the result of not bringing on 
the record the heirs of Amar Singh was 
simply this, that the decree of this Court 
reversing the decree of the Court of first 
instance stood in respect of three-fourths 
of tbe property and was a nullity in respect 
of the share of Amar Singh. 

It is common ground that the decision 
of the question raised between the parties 
depends on the effect of tbe provisions 
made in Order 22 of the -Civil Procedure 
Code. The argument on behalf of tbe 
surviving plaintiffs is that if the fact that 
Amar Singh was dead had been 
brought to the notice of the High Court, 
the High Court would have been bound 
to declare that the whole appeal had 
abated and could not proceed to deter¬ 
mine the appeal on ica merits. The conten¬ 
tion of Wajid Ali is that the abatement 
would have been declared with respect to the 
interest of the deceased Amar Singh alone 
and nob with respect to the interest of any 

of the remaining plaintiffs-respondenbs. 
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Order 22, rule 1 of the Civil Procedure 
Code declares that the death of a plaintiff 
or defendant shall not oause the suit to 
abate if the right to sue survives. The 
expression “ right to sue" has not been 
defined anywhere in the Civil Procedure 
Code, but I take it that the expression 
means ‘ a right to ask for relief ’ whether 
in the Court of first instance or in the 
Court of appeal. Rule 2 lays down that 
where there are more plaintiffs or more 
defendants than one, and any of them dies, 
and the right to sue survives either in 
favour of the remaining plaintiff or plaint¬ 
iffs or against the remaining defendant or 
defendants alone an entry will be made 
by the Court that a party is dead and it will 
proceed with the disposal of the case before 
it. Rule 3 says that where the sole flainfciff 
or sole surviving plaintiff or one of two or 
more plaintiffs dies and the right to sue 
survives in favour of the legal representa¬ 
tives as well, the legal representative of the 
deceased plaintiff will be brought on the 
record. The penalty of not bringing the 
legal representative of the deoeased plaint¬ 
iff is specifically declared, and it is this, 
namely, the suit shall abate so jar as the 
deceased plaintiff ts concerned. Rule 4 
applies to the case of defendants, and 
provides that where the sole defendant or 
sole surviving defendant dies and the right 
to sue survives against the legal represent¬ 
ative as well, the legal representative of 
the deceased shall be brought on the record. 
The penalty of not bringing the legal 
representative on the record would be that 
the suit would abate as against the deceased 
defendant. The provision as to defendants 
and plaintiffs is to be adapted to the case 
of an appeal as provided in rule 11 of the 
Order. The sum total of all the provisions 
in rules 1 to 4 seems to me to be this. 
Where the right to sue survives in favour 
of or against thj legal representative as 
well, and there are more parties than one, 
the result of not bringing on the record of 
the legal representative of the deceased 
party is this and this only, that the suit or 
appeal would abate as against the deceased 
party. It is nowhere laid down in the Code 
of Civil Procedure, as re-enacted in 1008 
that the whole of the appeal will fail if the 
legal representative of the deceased party 
be not brought on the record. The addition 
of the words " as far as the deceased plain¬ 
tiff is concerned ” or the words as against 
the deoeased defendant" to the Code of 


1908 clearly indioates that, the abatement 
oan take effeot as against the deceased 
party only, and the abatement shall not 
affect the entire case before the Court. 
The main point is whether the right to 
sue survives or not.. If the right to sue 
does not survive, then and then alone the 
whole case may go. 

Where the language of law is simple and 
there is no ambiguity, it is not open to 
look to the reason of the rule. But there 
can be no doubt that, the legislature aoted 
on a well defined policy in altering the law 
in 1908. They expressly enacted (Order 1, 
rule 9) that no suit should fail for mis¬ 
joinder or non-joinder of parties, and 
directed the Courts to deoide the case as 
between parties on the record. The same 
policy, in my opinion, is responsible for the 
rule that only a part of the suit or appeal 
should abate and not the whole of it. 

Now applying the rule of law as disoussed 
above to the faots of the present case we 
find that when Amar Singh died he had 
already become entitled to a quarter share 
in the property subject to the result of the 
appeal. Indeed, he had completed his 
title under the decree by deposit of the 
consideration money along with his co¬ 
plaintiffs. It goes without saying that 
the plaintiffs in a pre-emption suit olalm 
under their individual titles, and in the 
present case, the four plaintiffs could have 
instituted four different suits, one for each 
plaintiff. In the case of their success, the 
Court would have divided the property 
among the four plaintiffs. In that oase, 
however, there would have been this 
further provision that, if one party failed 
to pay his share of the purchase-money* 
the other rival plaintiffs would be entitled 
to pay the same. In the present case the 
four plaintiffs agreed to take the property 
among themselves, and it must be taken 
that eaoh of the plaintiffs was entitled 
under the decree to a fourth share in the 
property. When, therefore, Amar Sing 
died he was, subject to the result of the 
appeal, entitled to a fourth share in the 
property. If the appellant Wajid Ali Kban 
wanted to contest the appeal as against! 
Amar Singh’s legal representatives, be was 
bound to bring them on the record and 
to argue the appeal in their presence. 
The death of Amar Singh did not resuIB 
in the death of the 'right to sue * 
because Amar Singh had already obtains 
a decree in bis favour. In a pre-emption 
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suit when a plaintiff dies, the question 
whether his son or other legal representa¬ 
tive can be brought on the record or not 
depends on good many circumstances. 
Where, for example, a plaintiff claims a 
preferential right of purohase over the 
vendee, on bis death, his son cannot be 
brought on the record unless he also in his 
personal right is entitled to pre empt as 
against the vendee : s eePartab v. Daulat (1). 
But where a decree has already been passed 
and an interest iD the property has been 
acquired, the question of the personal 
right of the legal representative of a 
deoeased plaintiff, in a pre-emption appeal 
does not arise. Anybody who would succeed 
to the property of the deceased would be 
entitled to be brought on the record. Thus, 
it is perfectly clear that the ‘right to sue,’ so 
far as the appeal went, did survive not only 
against the surviving plaintiffs-respondents 
but also against the legal representative of 
the deceased plaintiff-respondent. The 
result of not bringing the legal represen¬ 
tatives of Amar Singh on the record in 
appeal would simply be this that, the 
appeal would abate as against Amar Singh. 
The appeal would continue to be good as 
against the surviving plaintiffs-respondents. 
In this view of the law the legal 
representatives of Amar Singh would be 
entitled to take back possession with 
respect to one-fourth share of the property, 
and the application of the surviving 
plaintiffs would be liable to be dismissed. 
For the decree of tbe High Court would 
not be a nullity but would be binding on 
tbe surviving plaintiffs-respondents. 

Now I shall consider the authorities cited 
at the bar. The learned Counsel for Puran 
Singh and others, tbe surviving plaintiffs, 
referred us to several cases. Tbe first one 
is Imamudin v. Sadabarat (2). In this 
case the person who had died pending the 
appeal was one of tbe vendees, and it was 
held that as bis legal representative had not 
been brought on the record, tbe decree that 
was passed in appeal was a nullity. In the 
judgment it is expressly stated that, it was 
admitted at tbe Bar that the suit was one 
in which tbe cause of action did not 
continue against the surviving defendants 
alone and it waB necessary to bring on the 
record, the representatives of the deceased 
respondent. It is clear in that oase that 


(1) (1914) 86 All. 63 = 93 I.O. 678 = 12 A.L J. 18. 

(9) U910) 32 All. 801-6 1.0.697 = 7 A.L.J. 228. 


the suit being one for pre-emption the 
plaintiffs could succeed, if at all, only with 
respect to tbe whole property. As one of 
the vendees was dead and his legal repre¬ 
sentative was not brought on the record, 
the decree, if held good, could have only 
resulted as beiDg against a part only of 
the pre-empted property. That this is the 
effect of this ruling was recognized in the 
case of Ambika Prasad v. Jhanak Singh (3) ■ 
At page 94 of tbe report occurs the follow¬ 
ing expression of opinion :— 

” It might, however, be argued on behalf of 
Ambika Piasad that tbe principle underlying that 
decision (32 All. 301) dees not apply to this 
appeal, inaemuch as the decree against the vendees 
could net be split up aa tbe shares of vendees 
perhaps were not epeofied in the eale-detd”. 

It may also be pointed out that, the 
deoisicn in 32 Allahabad depended on fcbo 
interpretation of tbe law as it 8tood before 
the Code of 1908 was enacted. 

In the case before us, as I have already 
indicated, one of the four pre emptors, who 
had definitely got each a fourth share in 
the property, died and the case in 32 All¬ 
ahabad therefore has no application. The 
rule that there cannot be pre-emption of a 
part of the property exists for the benefit 
of the vendee and cannot be used to bio 
disadvantage. He may say “ well, if my 
appeal cannot succeed with respect to 
one-fourth share, let it succeed with 
respect to the rest, three-fourth share.” In 
the case of Ambika Prasad v. Jhanak 
Singh (3) it appears that only one of three 
plaintifis filed an appeal, and be stated 
that be was filing tbe appeal not only on 
his own behalf but also on behalf of his 
co-plaintiffs. These co-plaintiffs were not 
made parties in tbe appeal. One of them 
Hubedar died pending the appeal. The 
appeal was decreed by the High Courto 
When the successful plaintiffs-appellants 
tried to take possession, it was contended 
for tbe purchaser that the decree of the 
High Court was a nullity and could not be 
executed. This Court held, on the 
authority of a Calcutta case Baham Pal 
v. Eanyasha Majhi (4) that where CDe of 
several joint plaintiffs died and his 
legal representative was not brought on 
the reoord, the suit and tbe appeal must 
fail. I have locked through tbe Calcutta 
case, and I do not think that it can bear 
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tbe weight of a broad proposition like this. 
It is clear, however, that in the case of 
Ambika Prasad v.Jhanak Singh (3) the 
decision did not turn on the peculiar 
incidents of a pre-emption case. As against 
these two cases cited by the ‘learned 
Counsel for the surviving plaintiffs we have 
the case of Imdad Ali v. Jag an Lai (5) 
decided by two learned Judges of this 
Court, namely, Sir John Eige, C.J. and 
Banerji, J. In that case it was found that 
of two persons against whom a decree had 
been made one had died before the decree 
was passed. It was held that the decree 
could be executed against the property of 
the person who was surviving but not 
against the property of the deceased 
person. This case wa3 considered and 
approved of by Chief Justice Richards and 
Banerji, J. in the case of Sripat Narain 
Rai v. Tnbeni Misra 16). 

In this cooflicb of authority, indeed, if 
there be any conflict at ill, I would prefer 
to follow the cases of Imdad Ali v. Jagan 
Lai (5) and Sripat Narain v. Tribeni 
Misra (6) to the case of Ambika Prasad v. 
Jhanak Singh (3). 

I need hardly point out that my reading 
of the law is consistent with the rulings I 
propose to follow. 

The result is that I would modify the 
decree of the Court below and restore 
Amar Singh’s legal representative to the 
possession of only one quarter share in 
the pre-empted property and would dismiss 
the Appeal No. 281 of 1923 of the survi¬ 
ving plaintiffs Puran Singh, Ljkhraj 
Singh and Prithi Singh. Tne cross-objec¬ 
tion of Puran and others in Appeal No. 
202 of 1923 must be rejected. 

Dalai, J,:—[12th June, 1924.] Wajid 
Ali Khan was the purchaser in a pre¬ 
emption suit brought by Puran Singh, 
Lekhraj Singh, Amar Singh and Pirthi 
Singh for pre-emption of a complete 
revenue payiag mahal. A decree was 
passed on 28th February, 1921, jointly iu 
favour of all the four, plaintiffs without 
specification of shares conditional on their 
depositing Rs. 2,173 and odd for payment 
to Wajid Ali Khan. The following dates 
may he quoted in tabular form .— 

18th March, 1921. Aopeal to the High 
Court by Wajid Ali Khan against the 
four plaintiffs. 

(5) (1894) 17 All. 478 = 1995 A.W.N. 109. 

(1918) 40 All. 423-45 I.O. 21 = 16 A.L.J. 327. 


22nd June, 1921. The plaintiffs deposit¬ 
ed in Court amount as directed in the 
decree. 

30th June, 1921. Plaintiffs took pos¬ 
session through Court. 

12th January, 1922. Plaintiff Amar 
Singh died. V 

18th January, 1923. The decree of 1st 
Court reversed by the High Court. 

2nd February, 1923. Wajid Ali restor¬ 
ed to possession. 

On 16sh February, 1923, the heirs of 
Amar Singh—his two sons and the other 
plainbiffsapplied to bepubagaininpossession 
on the ground that the decree of the High 
Court having been passed after the death 
of Amar Singh and without his legal repre¬ 
sentatives being brought on the reoord was 
a nullity. The lower Court dismissed the 
objection of the three surviving plaintiffs 
but direcbed possession to be made over to 
Amar Singh’s sons “ provided the purchase 
money already deposited in Court is con¬ 
sented to go to the opposite party by all 
the objectors.” 

Both Wajid Ali and the three surviving 
plaintiffs have appealed separately. This 
is the appeal of Wajid Ali. The reasoning 
of the lower Court does nob satisfy me. 
The learned Judge held that the appeal 
against three out of four plaintiffs was com¬ 
petent and that the decree thereunder was 
binding on them. If so, Amar Singh’s sons 
can retain or receive baok ibh of the pro¬ 
perty or property commensurate with 
Amar Singh’s share of the money deposited 
in Court according to agreement betwen 
the four pre-emptors. It is true as observed 
by the lower Court that Amar Singh alone 
could have pre-empted the entire property 
but he did not do so, nor is it urged that 
he alone owned the money which was 
deposited in court. 

In my opinion the correct reasoning 
here would be that the decree of this Court 
was a nullity because the appeal abated 
against all the respondents and that 
therefore th9 pre-emption decree in favour 
of the original plaintiffs still operates. 
Possession was given to Wajid Ali wrong- 
ly. It may be mentioned that no plea of 
res judicata is 3ab upon his behalf. 

Much stress wa9 laid by the learned 
Counsel for the appellant on the change of 
phraseology in the Code of Civil Procedure, 
1908. In my opinion the alteration has 
not changed the law op the subject. 
According to Order 22, rule 4, clause 1$ 
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where one of two or more defendants dies 
and the right to sue does not survive 
agaiDSt the surviving defendants alone (as 
here) the Court shall upon application cause 
the legal representatives of the deceased 
defendant to be made parties. Clause 3 of 
this rule lays down that in the absence of 
an application the suit shall abate as 
against the deoeased defendant. The 
words “ as against the deceased defendant” 
are new in the present Code. This 
means that the appeal abates primarily 
against the deceased respondent alone . The 
provision means that the appeal shall not 
abate as a whole necessarily as an invari¬ 
able consequence of abatement against a 
respondent. At the same time, the provi¬ 
sion does not lay down that in every case 
the appeal shall proceed against the other 
respondents. The point will have to be 
decided in every appeal whether the appeal 
abated as against the deceased unrepresen¬ 
ted respondent only or as a whole. 

My opinion is that Wajid Ali’s appeal 
here abated as a whole. A vendee 
cannot admit the right of one out 
of several pre-emptors to pre-empt a por¬ 
tion and appeal as to the right of the 
others. The rights of all pre-emptors were 
of equal degree and admission of the right 
of one amounted to an admission of the 
right of all. Amir 3ingh may have had 
olaims of his own to the entire property 
which he would not be able to urge if he is 
not made a party to the appeal. Suppose 
Amar Singh alone had deposited the 
money as he was fully entitled to do under 
the decide and became entitled to posses¬ 
sion of the entire property. The purchaser 
by appealing against the others, who did 
not want bo press their olaims, would 
deprive Amar Singh of the fruits of his 
vicoory by depriving him of a hearing in 
the appellate Court. The decree in favour 
of the plaintiffs wa3 joint and not divisible. 
To my mind, the principles of the ruling 
in the oase of Imamuddin v. Sadarath Rai 
.2) apply here though the defendants in 
that case were purchasers and not pre- 
emptors. Here the interests of the pre- 
emptors are indivisible just as those of 
the purchasers were indivisible in the case 
quoted. The deoree oan be executed whole 
or not at all. On this ground the learned 
Judges rightly distinguished a deoree in 
a pre-emption suit from a decree such as 
the one under construction in Imdad- 
ali v, Jaganlal (5). There the pro- 
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perfiies of two judgment-debtors were 
divisible. The deoree was passed against 
Mohamed Jalil and not Hamidunissa 
for possession of property, while the 
lady had died prior to deoree and her re¬ 
presentative in interest was not brought on 
the record. This Court held that so far as 
the interests of the lady were concerned 
the deoree was not enforceable. Presum¬ 
ably it was knowu to what extent the 
deoree was passed against Abdul Jalil and 
to what extent against the lady. In the 
present case the decree in favour of the 
four plaintiffs is indivisible. 

Ambika Prasad v. Jhanak Singh (3) was 
another ruling of this Court quoted on 
behalf of the respondent- I shall nob rely 
upon it because the reasoning does nob 
appear to me to be sound that one of 
several pre-emptors in equal decree cannot 
appeal with respect to the entire property. 

I should have thought that, taking the 
facts of the present case for an example, if 
the plaintiffs had failed in the first Court, 
any one of them could have appealed alone 
to pre-empt the entire property. 

As in my opinion the decree of this 
Court of 18th January, 1923 is inoperative, 

I would dismiss this appeal and decree 
appeal Ex. No. 281 of 1923. 

By the CourtAs we are differing, on 
a question of law, we refer the case, to the 
Hon’ble the Acting Chief Justice with the 
request that, he may constitute a Bench 
for hearing the question under section 98 
(2) proviso of the Civil Procedure Code. 
The question is this :— 

(а) Where in a pre-emption suit, the 
vendee appeals against a decree allowing 
the claim of four plaintiffs pre-emptors and 
the appeal is deoreed, in ignorance of the 
fact that one of the respondents was dead, 
and the suit is dismissed, whether the 
whole appeal had abated and conse¬ 
quently the appellate decree is a nullity or 
whether the decree was operative as 
against the plaintiffs-respondents who 
survived ? 

(б) Further, whether the fact that, the 
consideration money had been paid by all 
the pre-emptors jointly, without specifica¬ 
tion of shares, in terms of the decree of the 
Court of first instance, in the said Courb, 
before the appeal was heard, will make any 

difference in the answer to be returned to 
the question (a) ? 

Upon the Reference being heard the 
following judgment was delivered bv 
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Daniels and Neave, JJ :—[lObh July, 

1924.] This is a reference under section 98 
of the Civil Procedure Code in consequence 
of a differnce of opinion between Mr. Justice 
Mukerji and Mr Justice Dalai. The ques¬ 
tion for decision in the appeal was whether 
the failure of the appellant Wajid Ali Khan 
to implead the legal representatives of Amar 
SiDgh plaintiff in his first Appeal No. 119 
of 1921, to this Court involved the dismis¬ 
sal of his entire appeal or only its dismissal 
in respect of one-fourth share of the sub¬ 
ject-matter. 

The facts are stated in the two referring 
orders. They are that four persons Puran 
Singh, Lekhraj Singh, Amar Singh and 
Pirthi Singh filed a joint suit for pre-emp¬ 
tion. Wajid Ali Khan, the vendee of the 
property under tbe sale impugned was the 
sole defendant. The trial Court decreed 
the suit on 28th February, 1921, and gave 
a joint decree in favour of the plaintiffs. 
On 18th March, 1921, Wajid Ali Khan 
appealed to this Court. In the meanwhile 
the decree-holders deposited the pre¬ 
emption money and obtained possession of 
the property. 

On 12th January, 1922, Amar Singh died. 
No steps were taken to implead his legal 
representatives. This Court nearly a year 
later, in ignorance of Amar Singh's death, 
allowed the appeal and dismissed the suit. 
This was on 18th January, 1923. Wajid 
Ali Khan obtained an ex parte order restor¬ 
ing possession to him, but subsequently on 
the objection of the legal representatives 
of Amar Singh this order wa3 set aside and 
possession delivered to the legal represen¬ 
tatives of Amar Singh. As between the 
decree-holders there is a mutual agreement 
the effect of which is that it is immaterial 
whether possession is restored to all the 
decree-holders jointly or to the representa¬ 
tives of Amar Singh alone. Wajid Ali 
Khan appealed to this Court and contends 
that he should have been allowed to retain 
possession of three-fourths of tbe property 
and only the remaining one-fourth restored 
to the representatives cf the deceased. 
The appeal came before a Bench consisting 
of Mr. Justice Mukerji and Mr. Justice 
Dalai. Mr. Justice Mukerji was of opinion 
that this contention should prevail. Mr. 
Justice Dalai considered that tbe order of 
the Court below was correct. They have 
accordingly referred to us under section 98 
of the Code of Civil Procedure the follow¬ 
ing two questions of law:— 


(A) Where in a pre-emption suit the 
vendee appeals against a decree allowing 
the claim of four plaintiff-pre-emptors, and 
the appeal is decreed in ignorance of the 
fact that one of the respondents was 
dead, and the suit is dismissed, whether 
the whole appeal had abateJ and consequ¬ 
ently the appellate deoreo was a nullity or 
whether the deoree was operative as against 
the plaintiffs-respondents who survived? 

(B) Further, whether the faob that the 
consideration money had been paid by all 
the pre-emptors jointly without specifica¬ 
tion of shares in terms of tbe deoree of the 
Court of first instance, in the said Court, 
before tbe appeal was heard, will make any 
difference in the answer to be returned to 
the question (A) ? 

We agree with the view of Mr. Justice 
Dalai that tbe order of the Court below 
should be upheld. A reference has been 
made to the difference in language between 
Order 22, rule 4 of the Code of Civil Pro¬ 
cedure and tbe corresponding provision of 
the Code of 1882. Tbe old Code said that 
the whole appeal should abate. The present 
Code says that it shall abate as against the 
deceased defendant or respondent. This 
does not mean that the appeal can in all 
cases succeed against the remaining res¬ 
pondents. Whether this is so depends 
entirely on whether the interest of the 
deceased respondent can be separated from 
that of the remaining respondents 
so that it is possible to give a separate 
decree against the latter without 
affecting the interest of the legal represen¬ 
tatives whom the appellant ha9 failed 
to implead. When several persons 
have a joint interest in property, it is 
in general impossible to give a joint 
deoree for possession against some of them 
when the decree declaring tbe right of the 
other joint holders to retain possession has 
become final, otherwise tbe result would 
be two contradictory decrees both of 
equal authority. Our answer to the first 
question must depend therefore on whether 
the other three plaintiffs had a separate 
interest in the property which could be 
restored to Wajid Ali Kban without pre¬ 
judice to the rights of Amar Singh’s repre¬ 
sentatives. Clearly they had not. The 
deoree was a joint decree; eaoh plaintiff 
was given a joint interest in the entire pro¬ 
perty. It was open to any of the four to 
pay the entire pre-emption money if his 
co-plaintiffa failed to do so. To suggest 
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that Amar Singh obtained by the decree a 
one-fourth share in the property whioh can 
be separated off from the share deoreed in 
favour of his co-plaintiffs is directly con¬ 
trary to the decree itself. The rulings relied 
•on by Mr. Justice Mukerji do not in our 
opinion affect the question at all. In Imdad 
Ali v. Jagan Lai (5) the report shows that 
■the judgment-debtor whose representatives 
had not been impleaded had a distinct and 
•separate share in the property in suit, and 
and this would naturally be the case 
as the parties were Muhammadans. The 
•oase of Sripat Narain Rai v. Tirheni 
Misra (6) merely decided that a decree 
against a dead man was a nullity, but 
expressly left open the question whether 
the decree could be given effect to against 
the surviving defendants. On the other 
hand, Ambika Prasad v. Jhanak Singh (3) 
is a strong authority against the appellant. 
'Other instances in which an appeal was held 
as wholly abated because the legal repre¬ 
sentatives of one of tbe joint decree-holders 
had not been impleaded are Sardari Lai v. 
Ram Lai (7) and Tej Narain Sahu v. Dal 
Ram Sahu (8). 

Our answer to the second question is 
that the rights of the parties are not affected 
by the faot that they jointly paid in the pre¬ 
emption money in aocordanoe with the 
deoree of the trial Court. The argument of 
the appellant is that they must be presumed 
to have paid in equal shares and therefore 
to have become tenanta-in common of one* 
'fourth share of tho property each. Sucb a 
presumption could only be drawn as be¬ 
tween the decree-holders in the absence of 
any evidence to the contrary. As against the 
judgment-debtor the money was paid in 
jointly iu pursuance of a joint decree. No 
party could have claimed to deposit a fourth 
share of the price separately; nor would he 
have acquired any rights by so doing. 
Moreover, the order of the trial Court was 
that the money should be paid in within 
thirty days after the decree became final. 
In faot the decree never did become final 
because an appeal was filed. The payment 
was therefore only provisional, and the 
rights of the parties cannot bo affected by 
it. Our answer to question (a) therefore 
is that the whole appeal abated, and our 
| answer to question (b) is that the pay- 
I ment into Court of the pre-emption money 
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by the deoree-holders makes no difference 
to the answer returned to question (A). 

Upon tbe appeal, coming up before 
Mukerji and Dalai, JJ. 

Mukerji and Dalai, JJ ;— [11th July, 

1924.] This appeal owing to a difference of 
opinion between the Judges constituting 
this Bench was heard so far as the question 
of law was concerned by two Hon’blo 
Judges of this Court and their opinion and 
the opinion of one of us are that tbe decree 
made by this Court on appeal in the pre¬ 
emption suit was a nullity. The result of 
that finding is that Wajid Ali Khan must 
restore possession to all the four plaintiffs, 
who made the application in the Court 
below. Tbe Court below allowed the appli¬ 
cation of the heir of tbe deceased plaintiff 
Amar Singh. But according to the decision 
of this Court now all the four plaintiffs 
ought to be rostored to possession. The 
appeal of Wajid Ali, tbe vendee, therefore 
fails-and Appeal No. 202 of 1923 is hereby 
dismissed with costs which will include 

counsel’s fees in this Court on the higher 
scale. 
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Walsh, a.c.j. and Ryves, j. 


In the matter of Lachhman Dass Narain 
Dass of Cawnpore. 


Mis. Case No. 245 of 1924, decided on 
the 13th June, 1924, from the Commis¬ 
sioner of Income Tax., U. P. 

Income-tax Act 0 / 1922 , 8.4 (30)-Incomt derived 
from profits in trade or business though the income 
man be dedicated to an idol, is not income from 
trust property. 

Inoome derived from profits by a trading con- 
oern in business, is not iDoome derived from 
property held under trust. 


. Whece the S/16fch share allotted to an idol was, 
in substance merely by a dedication by the aotive 
memoers of a firm of 3/16th of the prefits ci their 
ousiness to obaritable purposes, and where, as a 

matter of faot, the 3/161h was derived frem the 
profits made in tbe business. 


Held that no exemption 
Cs. 1 and 2.] 


was due, 


[P. 116, 


P. L. Banerjee —for the Applicant. 

L. M. Banerjee—ior the Crown. 

Judgment: —This is a case stated by 
the Income Tax Commissioner on a ques¬ 
tion of principle raised by a firm oarrying 
on business in Cawnpore|in these Provinces. 
The business oarried on by the firm is that 
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of an oil mill, which includes buildings and 
other premises and machinery, and iB of 
course carried on by them for profit. It is 
an ordinary trading business as defined in 
seotion 2 (4) of the Income Tax Act: 

*' Business includes any trade, commerce or 
manufacture, or any adventure or conoern in the 
naiure of trade, commeroe or manufacture”. 

The firm is a registered firm under the 
Income Tax Act. For reasons, whioh it is 
not necessary to specify, the Income Tax 
Act of 1922 enables a firm to register its 
business. A registered firm as provided by 
section 2 (14), “ means a firm constituted 
under 

" An instrument of partnership specifying the 
“ individual shares of the partners of whioh the 
“ prescribed particulars have been registered 
" with the Income Tax Officer in the preBoribed 
“manner.** 

Certain advantages acorue to the mem¬ 
bers of a firm eo registered, upon which we 
need not now dwell. This firm was 
registered on the 9th of January, 1923, and 
the shares of the respective partners if it is 
right to describe each of them as a member 
of the firm were divided in the following 
way :—Madan Gopal, the head of the firm, 
had seven annas in the rupee, Benarsi Das 
had three annas, Kunji Lai had three 
annas, and a charitable or religious object 
under the name of Radha Baliabh a temple 
in Muttra had three annas. In substance, 
of course, that was merely a dedication by 
the these active members of the firm of 
3/l6ths of the profits of their business to 
charitable purposes. As a matter of fact, 
the 3/l6ths is derived fromthe profits made 
in carrying on the business. There is no 
reason in the world why a firm should not 
divide 15/iGtbs of its profits to charitable 
or other public purposes, receiving l/16th 
only for its own personal enjoyment. The 
result would be the same. The proportion 
so allqtted would still be a proportion of the 
profits made by the business. That is not 
seriously denied. The objection taken by 
the firm is that the 3/16uhs of their profits, 
which have been thus allocated to charity 
in their partnership deed is not liable to 
taxation on the ground that it is exempt 
a 3 being devoted to the religious or obari- 
fcabie purposes. Upon that point the 
Income Tax Commissioner, who decided 
against them, has stated a case to this 
Court. The Income Tax Commissioner 
has given reasons for his decision against 
the trading firm, which we do not think it 


necessary todisouss. It may on another 
oooasion be necessary to decide whether all 
cr any of his reasons, are sound, and we* 
think it better that we should not, without 
further argument express any opinion upon 
the views so expressed. In our view the con¬ 
tention of the applicants raised a broader ■ 
and more important question. The question, 
is, whether the chss of inoome, of whioh • 
3/I6ths in this case is undoubtedly devoted 
to charity, is within the exemption, or oan - 
by any stretch of language be brought 
within the exemption at all. The exemp¬ 
tion relied upon by the applicant is 
contained in section 4 (3). It runs as - 
follows :— 

"This Aot shall Dot apply toi the following 
olassee of income”:— 

(1) “ Any inoome derived from property held 
under trust or other legal obligation wholly for 
religious or oharitable purposes, and in the case of 
property so held in part only for suoh purposes, 
the inoome applied, or finally set apart for.applica- 
tion thereto.” 

In our view income derived from profits 
madeby a trading concern in business, is 
not income derived from property held 
under trust. The provision in the deed . 
in question is merely an allocation of the 
proportionate part of the profits to religious 
purposes. The exemption deals with a 
totally different subject-matter. In most 
countries, in a manner with which we in 
India are familiar, Government has within 
certain limits exempted from the ordinary 
liabilities to contribute to public revenue, 
endowed property setlapart by pious people, 
or held under pious trusts for purposes 
which are wholly religious or oharitable, 
or in the case of properties which are 
only partly so held, that part alone whioh 
is applied by the trust or the instrument 
creating it to religious or charitable pur¬ 
poses is granted an exemption, and the 
language used in seotion 3 (i) is in our 
opinion appropriate to an exemption 
of that kind and to no other. It is 
impossible to hold having regard to 
the terminology used in this Act, that the 
profits of a trading concern are in any sense 
derived from property held under a trust 
or a legal obligation for religious purposes. 
That view is strengthened by a perusal of 
sections 9 and 10, in which the Legislature 
has demarcated the boundary line between 
property strictly so called, and a business, 
and has laid down the circumstances under 
whioh income-tax is payable upon property 
and payable upon profits derived from a * 
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business. In our view it is sufficient for 
the purposes of this oase without deciding 
any question raised in the Income Tax Com¬ 
missioner’s deoision that we should hold, as 
we do, that the profits for which it is sought 
to claim exemption in this oase, do not 
come within the exemption clause. 
iC Therefore the case must be decided 
against the applicants who will pay the 
appropriate oosts in such a case to the 
Income Tax Commissioner. The appli¬ 
cants must pay the amount certified being 
the same as that paid to their own Barris¬ 
ter. 

Reference answered. 


* 1925 Allahabad 117. 

Mukerji and Dalal, jj. 
Dwarka Das —Decree-holder*Appellant 



Muhammad Ashfaqullah — Judgment- 
debtor-Respondent. 

Ex. S.A. No. 1779 of 1923, decided on 
1st July, 1924, from a decree of Additional 
District Judge, Gorakhpur, dated 23rd 
June, 1923. 

Civ. Pro. Code, S. 11—Principle applies to 
execution proceedings. 

The provisions of 8. 11 of the Oode of Civil 
Procedure are not expressly made applicable to 
exeoution proceedings, but the principles are 
applicable and if a point has been directly or by 
implication deoided in any particular execution 
proceeding the point oannct be raised subsequently. 

The transferee of a decree applied under 
0. 21, r. 16 for the substitution of his name. 
A definite order of substitution of name was 
passed by the executing Court. Later on the 
judgment-debtor applied to the Court that the 
money deposited by him may not be paid to the 
decree-holder on the ground that the deoree-holder 
was not a rightful transferee. This application 
was not granted. 

Held, that under the ciroum&tanoes the question 
of the validity of the transfer of the deoree was 
res judicata and oould not be re-agitated. [P. 117 , 
C. 2.] 

Per Mukherjee, J. —It was incumbent on the 
judgment-debtor when he reoeived the notice of 
the application for exeoution made by the assignee 
of the deoree-holder to have oome fdrward and 
raised any objeotion that he may have had to the 
exeoution of the deoree by the assignee. Ill A.LJ. 

?l 6 370 ' FolL ’ 13 A *L J. 162, Dist.) 

[P, 118, C. 2.] 


Shiva Prasad Sinha —for the Appellant. 
Ajodhia Nath —for the Respondents. 


Dalai, J. :—The Kayastha Bank had 
deoree against Ashfaq*ullah. Babu Dwar 
Das applied for exeoution on 2nd Novemb 


1918 for the first time on the ground that, 
the deoree had been transferred to him by 
the Manager of the Bank acting on behalf 
of the Bank on 6th September, 1918. On 
3rd February 1919, Dwarka DaB’s name 
was substituted. On 4th February, 1919 
he applied for execution and this application 
was struck off. Another application was 
made on 12th April, 1920 with the same 
result. On 16th June, 1920 he applied 
again and during the pendency of this 
application Ashfaq-ullah paid Rs. 400 on 
18th January, 1921 and at the same time 
prayed that, the money might not be paid 
to the decree-holder as be desired to objeot 
to the transfer in favour of this decree- 
holder, Dwarka Das. The execution 
application, however, was dismissed after 
part satisfaction without any direction that 
the money may not be paid to the decree- 
holder. On 26th Ootober, 1922 another 
application for execution was filed by 
Dwarka Das whereupon Ashfaq-ullah 
objected that the manager had no right to 
transfer the decree on bebalf of the Bank 
and that the transfer being made in consi¬ 
deration of a personal debt due by the 
Manager to Dwarka Da9 was not valid. 
The trial Court of the Subordinate Judge 
dismissed this objeotion on 17th March, 
1923 on the ground that it was too late for 
Aahfaq-ullah tojaisesuch an objeotion after 
so many previous Applications for execution. 
Practically it held that the question as to 
the validity of the transfer was res judicata. 
In appeal the learned Judge disagreed with 
this finding and further held that the 
manager was not entitled to make the 
transfer on behalf of the Bank and that the 
transfer had not been subsequently ratified 
by the Bank. 

In our opinion the question of law was 
correotly decided by the trial Court. We 
are supported in this opinion by Division 
Bench rulings of this Court in Mumtaz 
Ahmad v. Sri Ram (l) and Taj Singh 
v. Jagan Lai (2). The provisions 
of section 11 of the Code of Civil 
Procedure are not expressly made appli¬ 
cable to exeoution proceedings, but the 
principles are applicable and if a point has 
been directly or by implication deoided in 
any particular execution proceeding the 
point cannot be raised subsequently. The 

(l) (1913) 36 All. 624=11 A.L.J. 815 = 21 I.Q. 

452. 

U) (1916) 38 All. 289 = 33 I.C. 234 = 14 A.LJ. 

370. 
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lower appellate Court has quoted in favour 
of its opinion a judgment of a single Judge 
of this Court in Kalian Singh v. Jagan 
Prasad (3) which was confirmed by a 
Division Bench in Letters Patent appeal as 
reported at page 828 of the same volume. 
There, however, the question was one of 
tho amount due on the decree and that 
question had not been specifically deoided 
at any time by the execution Court. In 
the present case as we have seen Dwarka 
Das applied on 2nd November, 1918 under 
Order 21, rule 16 for the substitution of his 
name. Such a substitution could not be 
made without intimation to the judgment- 
debtor and the deoree is not executed until 
the Court; has heard the objection, if any 
by the judgment-debtor. The presumption 
will bo that the Court proceeded according 
to law and that notice was issued to Ashfaq¬ 
ullah. A definite order of substitution of 
name was passed by the executing Court. 
If the order was passed ex parte it was 
open to Ashfaq-uliah to have it set aside. 
Further, on 18th January, 1921 Ashfaq¬ 
ullah applied to the Court that the money 
deposited by him may not be paid to the 
decree-holder on the ground that the 
decree-holder was not a rightful transferee. 
This application was not granted. This 
also amounted to a finding that Dwarka 
Das was a transferee who can execute the 
deoree. Under the circumstances we are 
of opinion that the principle of res judicata 
will apply here. 

The appeal succeeds on this point; 
otherwise we would have remanded it to 
the lower appellate Court. The learned 
Judge of that Court has proceeded on 
evidence which is not on the record when he 
decided the issue of fact. He has referred 
to certain memorandum and Articles of 
Association and a power of attorney which 
documents or copies thereof are noton the 
file. As to consideration also he is in error 
that the transferee Dwarka Da3 was bound 
to prove the validity of the consideration 
paid by him. As however we have held 
that Dwarka Das can execute the decree 
and aa the point is now res judicata we 
shall not discuss the question of authority 
of the Manager of the Bank to make the 

transfer. 

Mukerji, J.:—I agree with my learned 
• brother that the objection of the judgment- 
debtor oonld not be entertained. I wish 

(3) (1916) 13 A.L.J. 162-27 I.C. 950. 


only to add that having regard to the> 
entire soheme of Order 21, rule 16 of tho 
Code of Civil Procedure it was incumbenfr 
on the judgment debtor when he received 
the notioe of the application for execution 
made by the assignee of the deoree-holder j 
to have oome forward and raised any 
objection that he may have had to the 
execution of the deoree by the assignee^ 
An execution proceeding is always a lengthy 
one and various applications oan be made 
within the oourse of 12 years. It is there¬ 
fore necessary to decide where there is ft * 
transfer by the decree-holder whether the 
transferee is entitled to execute the deoree 
or not. If after, say, nine years of execu¬ 
tion the judgment-debtor should come- 
forward and say that the transferee had no - 
right to execute the decree the result would 
be simply disastrous. The law therefore 
insists on the assignee’s application for 
execution not being proceeded with until 
the judgment-debtor has been served with- 
a notice and he has had opportunity to 
raise objections if he ba9 any. If it be the' 
case that the judgment-debtor bad no inti¬ 
mation of the original application it was- 
his duty to come forward and make an 
application to set aside the order for 
executing the deoree. So long as the 
order for execution of the deoree stands, 
having been passed after notice to the 
judgment-debtor, it does not lie in his 
mouth to come forward and say, in the 
teeth of the order, that the decree-holder 
has no right to execute the deoree. The 
authorities directly on the point are all 
one way and some of the oases have been* 
oited in his judgment by my learned' 
brother. I agree in the order proposed. 

By the Court:—We set aside the- 

decree of the lower appellate Court and- 
restore the order of the trial Court dismis¬ 
sing the objection of the judgment-debtor 
with costs including fees here on the higher 
scale. We direct that execution proceed¬ 
ings do continue in the trial Court as from* 
date 17th March, 1923. 

Appeal allowed. 


\ 
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Daniels, j. 

Bishen Sahai -Ddiendbut -Appellant 

v. 

Chhotey Lai and others —Piaintiffs- 
Respondenbs. 

Stamp Ref. in F. A. No. 158 of 1924, 
decided on 8th July. 1924. 

Court Fees Act , S, 7 (v) — Cross-objection 
claiming possession oi immoveable property— 
Ad valorem fee is piyable —Court Fees Act, 
Sch. II, Art. L 

In the case of * cross-objection claiming posses¬ 
sion of an immoveable property the Court-fee is 
payable ai vilorem on the value of the property 
and should not-be calculated on five times the 
land reveoue in acoordanoe with 8. 7 (v). i40 All. 
93, Foil.) [P. 119, C.2.] 

Ad ad valorem fee is payable on a cross-objection 
even when the relief claimed by it is of a declara¬ 
tory nature which would ocme uuder Art 17 of 
Schedule, II, for Art. 17 dots uot provide for 
croas-objeotions but only for plaints and appeals. 
(1924 All. 175, Foil.) [P. 119, C. 1.] 

S. N. Sen— for the Appellant. 

Durga Prasad —for the Respondents. 


Judgment :—The question for decision 
in this reference is whether in the oase of a 
cross-objection claiming possession of an 
immoveable property the Court-foe is 
payable ad valorem on the value of the 
property or should not he calculated 
on five times the land revenue in ac¬ 
cordance with section 7 (v). As is well 
known the word ‘ cro9s-objeotion ” was 
introduced in the Court Fees Act for the 
first time by Act V of 1908. It appears 
in article I of First Schedule which relates 
bo ad valorem fees. It was decided in 
1917 by Tudball, J. in Lakhan Singh v. 
Ram Kishan Das (1) that an ad valorem 
fee is payable on a cross-objection even 
when the relief claimed by it is of a 
declaratory nature whioh would come 
under Article 17 of Schedule II. The 
reason is that article 1 , aohedule I makes 
all plaints, appeals and oross-objecbions 
chargeable with an ad valorem fee unless 
otherwise provided for in the Act. Plaints 
and memorandums of appeal of a declara¬ 
tory nature are otherwise provided for in 
article 17 of schedule II ; cross-objections 
are nob. The appellant’s counsel seeks to 
distinguish this ruling because in section 7 
appeals are nob separately mentioned. He 
argues therefore that the word " suits ” in 
aeobion 7 must be held to inolude 


oross-objeobions as well as appeals. This 
argument is historically unsound. Appeals 
have always been valued in accordance 
with section 7, whereas until Act V of 
1908 cros9-objeotion3 paid a Court-fee of 
Rs. 2 only as applications. The point now 
raised appears to be precisely covered by 
the ruling of Piggott, J. in Ishdat Tiivari v. 
Tameshivar Tiivari (2). In that case a 
decree had been given to the plaintiffs for 
the possession of property to the value of 
Rs. 100 aDd the cross-objections were 
directed against this portion of the deoree. 
The argument raised on behalf of the 
objector was that court-fee was payable 
on five times the land revenue, but 
Mr. Justice Piggott held that it must be 
paid ad valorem on the value of the 
subject-matter. I accordingly hold that 
the office report is correct and that the 
objector must pay an ad valorem fee. I 
aliow him two months’ timo within whioh 
to make good the deficiency. 

Reference answered. 

(1) (191H) ( All. 93 = 48 I.C. 179= 15 A L J. 886, 

(2) (1924) Ail. 175 = 45 All. 537. 
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Kanhaiya Lal, j. 

Sagwa and others —Defendants-Appel 
lanta 


v. 

Bhagwan Das —Plaintiff-Respondent. 

S. A. No. 258 of 1923, decided on 2nd 
July, 1924, Irom a decree of the Sub. J. f 
Meerut, dated 4th December, 1924. 

Lanalord and Tenant —Tree on a holding — 
Tenant is entitled to tret t n absence of custom or 
contract otherwise. 

Tbe trees on a holding partake of the nature of 
the holding and m the absence cf a cootraot or 
custom to the contrary a tenant has the same 
rights in ref-peot of them as he has in the holding J 
zimindar claiming such treeB must prove iBome 
special oontraot or custom. (23 All. 126 and 13 
All. 571, Foil.) [P. 120, 0. I.] 

S. D. Sinha-'ior the Appellant. 

E. N. Katju —for the Respondent. 

Judgment:—The dispute in this appeal 
relates to a mango trae standing on the 
border or near the boundary of an ooou- 
panoy plot No. 492 khasra occupied by the 
defendants. The plaintiff is the zimiudar 
of the village. The tree reoeatly dried up 
and fell down. The plaintiff thereupon 
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Bought to appropriate the fallen wood. 
The defendants interfered. The plai ntiff 
accordingly filed the present suit for an 
injunction to restrain the defendants from 
interfering with the appropriation by the 
plaintifl of the fallen wood of the said tree, 
or, if the wood has meanwhile been 
removed, for the reoovery of Es. 18 on 
account of the value of the same. The 
Courts below decreed the claim, holding 
that aooording to the general custom the 
zamindar was entitled to the wood of the 
said tree. A copy of the wajlb-ul-arz of 
the village was produced, whioh describes 
the rights of grove-holders but said noth¬ 
ing particuar about the rights either of the 
zamindar. or of the tenant to the fallen 
wood or dried timber of the stray trees 
standing on the oocupanoy holding. As 
pointed out in Harbans v. The Raja of 
Benares (l) the trees on a holding par¬ 
take of the nature of the holding and in 
the absenoe of a contract or custom to 
the contrary a tenant has the same right 
in respect of them as he has ir /he hold¬ 
ing.. The plaintiff does not allego that the 
tree in question had been planted by him. 
The defendants asserted that they had 
planted it, bub they failed to prove their 
allegation. The tree in question must 
therefore be deemed to have been a self- 
sown tree growing on the oooupancy 
holding ; and a tenant is as muoh entitled 
to the fruits or to the fallen wood of suoh 
a tree as he is to the produce of the land. 
In Nathan v. Kamla Kuar (2) it was held 
that a zamindar claiming a right to the 
fallen wood of self-sown trees, which had 
been growing on an oocupanoy holding, 
must prove some custom or contract, by 
whioh he is entitled to take such wood. 
The plaintiff in this case failed to establish 
that he has any 9Uoh right. This 
appeal is therefore allowed and the claim 
of the plaintiff is dismissed with costs here 
and hitherto. 

Appeal allowed. 


* 1926 Allahabad 120. 

Dalal, j. 

Bishunath Rai— Plaintiff-Appellant 

v. 

Jodhi Rai and others — Defendants- 
Eespondents. 

S. A. No. 131 of 1923, deoided on 26th 
June, 1924, against’ the decree of the 
District Judge, Ghazipur, dated 12t»h 
October, 1922. 

• (a) Hindu Lam- Joint family - Unsecured 
debt by lather for raising pre-emption money — 
Legal necessity exists. 

A debt contracted by the father to pay pre¬ 
emption money ia for a legal neoeasity for whioh 
the father, the managing member of the family, 
may borrow money. Apart from that it will be 
the pious duty of the son to pay a simple money 
debt due from his father even during the lifetime 
of his father. [P. 120, C. 2.] 

(b) Hindu Law—Joint family—Father, mort- 
goga by, sale in execution of decree on—Onus is on 
son to prove immorality of debt. 

Where joint family property is mortgaged by a 
Hindu father, and the property is sold in oxeoution 
of a dooree on the mortgage, the onus of proving 
that the debt had been oontraoted for an immoral 
purpose lies on the soo of the mortgagor, 13 Cal. 
21, Foil; 39 All. 437, Foil.) [P. 121, C. 2 ] 

Hamid Hasan —for the Appellant. 

M. L. Agarwala —for the Eespondents. 

% 

Judgment:—A Hindu son sued for the 
cancellation of two auction sales of joint 
family ancestral property sold in execution 
of decrees which the lower appellate Court 
held were not binding on him. The question 
was whether the decrees were such as 
would bind a Hindu son. One sale was 
held on the 28bh June, 1911 in execution of 
a decree for sale on foot of a mortgage 
and the other sale took place on 28th 
September 1912 in execution of a simple 
money deoree. The simple money deoree 
was for a debt contracted by the father to 
pay pre-emption money. Both the lower 
Courts have held that this was a legal I 
necessity for which the father, the manag- | 
ing member of the family, may borrow 
money. The property is still in the pos¬ 
session of the family. Apart from that it 
will be the pious duty of the son to pay a 
simple money debt due from his father even 
during the lifetime of his father. 

The second sale raises a question of 
burden of proof. It was argued here that 
it lay on the anotion-purohaser to prove 
that the debt was oontraoted for valid 


(1) (1901) 23 All. 126-1901 A.W.N. 15. 
(9) (1891) 18 All. 571 **1691 A.W.N. 167. 
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necessity. This is nob oorreob. The first 
oourb held bhab bhe plaiubiff and his fabher 
were members of a joint family and that 
the family properby wa9 jointly held. 
Thus the plaintiff could not claim half 
share of the properby in suit, as there has 
-been no division of the joint family properby. 

He oan avoid the sale entirely if he could 
prove that the debt was contracted for 
immoral purposes. This he has failed to do. 

The argument was that the burden lay 
on the purchaser. I had occasion in Oudh 
to disouss this matter in Rup Kishore v. 
Karihaiya Lai (1). The distinction between 
the son’s liability under a mortgage execut¬ 
ed by a father in a joint Hindu family and 
his remedy after proceeding taken against 
the father on the foot of the mortgage was 
first stated by Lord Hobhouse in the Privy 
* Council judgment of Nanomi Babuasin v. 
Modhun Mohun (2), 

“ It appeara to their Lordship that sufficient oare 
has not always been taken to distinguish between 
the question how far the entirety o! the joint estate 
\b liable to anewer the father’s debt and the ques¬ 
tion how far the sons can be precluded by 
proceedings taken by or against the father alone 
from disputing that liability. Destructive as it 
may be of the prinoiple of independent oo-parcenary 
Tights in the sons, the decisions have for some 
time established the prinoiple that the sons cannot 
set up their rights against their father’s alienation 
for anteoedeut debt or against his creditors 
remedies for their debts, if not tainted with 
immorality. On this important question of the 
liability of the joint estate their Lordchips think 
that there is no coofltot of authority.” 

In Sahu Ram Chandra v. Bhup 
Singh (3) the law cm the subject was agaiu 
examined by the Privy Council. The 
question at issue there was the nature of 
an antecedent debt, Their Lordships 
pointed out that so far as the joint family 
estate was concerned the law had been 
invoked for the protection of third parties 
whose rights in or with regard to it have 
been acquired in good faith and they went 
•on to observe :— 

“A perusal of the numerous authorities will 
show that where a joint family property has been 
Bold out and out or where a decree in exeoution of 
the mortgage has been obtained against the pro¬ 
perty and rights have thus sprung up with regard 
to the joint family estate these rights are not to be 
defeated by the members of the joint family simply 


(1) P.A. No. 70 of 1931. 

(3) (1S86) 13 Cal. 31 = 13 I.A. 1 = 4 Bar. 682 (P.G.) 
<3) (1917) 37 All. 437-44 I.A. 126 = 21 O.W.N. 
698-1 Pat. L.W. 667 = 16 A.L.J. 487 = 
19 Bom. L.R. 498 = 26 O.L.J. 1 = 33 M.L.J. 
14 —(1917) M.W.N. 439-39 I.C. 280 = 21 
M.L.T. 22=6 L.W. 213 (P.C.). 


questioning the transaction entered into by its 
head. ” 

These pronouncements leave no doubt 
that the burden of proof in a case like the 
present lay on the plaintiff. It ia admitted 
that he has not discharged it, so the decree 
of the lower Court is perfectly correct. 

This appeal is dismissed with costs which 
will include fees here on the higher scale. 

Appeal dismissed. 

1925 Allahabad 121. 

Mukherji and Dalal, jj. 

Sukunoa —Defendant-Appellant 

v. 

Sheikh Na^ir Ahmed -Plainbiff-Res- 

pondenc. 

S. A. No. 1618 of 1922, decided on 18th 
July, 1924, from a decree of the District 
Judge, Pilibhit, dated 18th July, 1922. 

(a) Land Revenue Ac/, Ss. 56, 48, 49, 50 and 
230—Ce S 9 recorded by Asstl. Record Officer in 
absence o / avpointmeyii of Record Officer and 
Government Notification is invalid. 

There was no revision of records notified by the 
Local GoveruruuDt, »Dd no Record Officer was 
appointed by it, An Assistant Record Officer had 
recorded the cesses. 

Held: that ho had no authority to make any 
reoord suob as would make a cess valid under the 
provisions of 8. 56, [P. 122, C. 1.] 

(b) Land Revenue Act, S. 86—Cess recorded 
without definite sanction of Local Government is 
irrecoveraOle. 

The sanotion of a settlement operation would 
include such a definite sanotion as is required by 
8. 86 and in the abseoce of such sanotion the cess 
recorded cannot be recovered. [P. 1.22, 0, 2.] 

Iqbal Ahmad —for the Appellant. 

Tej Bahadur Sapru and K. N. Katju — 
for the Respondent. 

Dalal, J.:— This is a second appeal from 
a decree passed by the District Judge of 
Pilibhit reversing a decree of the Munsif of 
that place. There are several connected 
appeals and this order will govern them all. 
The suit was filed in bhe Civil Court for the 
recovery of cesses by a zamindar from 
tenants. Every suit referred to a separate 
tenant. It was said that these cesses were 
customary dues payable by these agricul¬ 
tural tenants in addition to rent and that 
the zamindar was entitled to recover them 
under section 56 or 86 of the Land Revenue 
Act. The appellant’s counsel argued that 
cesses ooaid be recovered only if they wer& 
held to be payable under those two sections 
and not otherwise, and his contention was 
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that the ceases reoorded by the Assistant 
Record Officer or Assistant Settlement 
Officer, Munshi Harbishan Dayal, did not 
comply with the provisions of either seobion. 
We shall examine the provisions of each 
section separately. 

Taking up section 56 first, cesses which 
are payable by tenants on account of the 
occupation of land and other cesses shall 
be reoorded by the Record Officer under 
the appellations by which they are known, 
and no oesse3 not so reoorded shall be 
recoverable in any Civil or Revenue Court. 
It was stated on behalf of the plaintiff that 
these cesses were recorded by the Assistant 
Record Officer Munshi Harbishan Dayal 
in the dasturdehi prepared under bis 
supervision. The beginning of Chapter 4, 
relating to revision of maps and records, 
first lays down in section 48 that if the 
Local Government thinks, that, in any 
distriot or other local area, a general or 
partial revision of the records, or a resurvey, 
or both, should be made, it shall publish a 
notification to that effect. In the present 
case no suoh notification was published by 
the Local Government The powers of an 
Assistant Record Officer are defined in 
section 50. The appointment of an Assis¬ 
tant Record Officer is direoted in section 49 
which gives the Local Government the 
power to appoint a Record Officer and as 
many Assistant Record Officers as it may 
seem fib. In the tahsil of Pilibhib within 
which the lands held by the defen¬ 
dants, agricultural tenants, are situated, no 
Record Officer was appointed in or about the 
year 1914. Munshi Harbishan Dayal was 
appointed as Assistant Record Officer. 
Under section 230 an Assistant Record 
Officer is granted all or any of the powers 
conferred by the Act on Record Officers 
subject to the control of the Record Officer. 
It i3 apparent that when no Record Officer 
was appointed the Assistant Record Officer 
cannot exercise any power conferred on the 
Record Officer. Section 56 grants the 
powers of recording oesses to a Record 
Offioer only, and an Assistant Record 
Officer can exercise that power under 
section 230, subject to the oootrol of the 
Record Officer. Under the oircumstances 
two faots are wanting here. There was no 
revision of records notified by the Local 
Government, and no Record Officer was 
appointed by it. Munshi Harbishan Dayal 
had therefore no authority to make any 
record suoh as would make a oeas valid 


under the provisions of seotion 56 of the- 
Land Revenue Aot. 

Next we turn to the provisions of section- 
86. Clause 1 of that seotion enacts that 
the list of all oesses other than those- 
referred to in seotion 56 levied in accord¬ 
ance with village custom shall, if generally 
or specially sanctioned by the Local- 
Government, be reoorded by the Settle¬ 
ment Offioer, and no cesses nob so record¬ 
ed shall be recoverable in any Civil or 
Revenue Court. Munshi Harbishan Dayal' 
was appointed Assistant Settlement Offioer, 
and there was also a Settlement Officer 
for the tahsil of Pilibhib. There was 
also a notification daolaring this particular 
tahsil to be under settlement, The gene¬ 
ral or speoial sanction of the Local Govern¬ 
ment is however wanting in this case. The 
learned Counsel for the respondent argued 
that the general sanotion of settlement 
operations included a general sanction of 
all these oesses. We are nob prepared to f 
hold that the sanction of a settlement I 
operation would include such a definite » 
sanction as is required by seobion 86. In | 
our opinion these oesses, if reoorded by | 
Munshi Harbishan Dayal as Assistant 
Settlement Officer with the powers of a 
Settlement Officer under seotion 231, were 
neither generally or specially sanctioned by 
the Local Government. The oess is there¬ 
fore nob recoverable under seobion 86 
either. 

A similar opinion to the one we are 
giving hero was held by a Bench of bhi& 
Court in Second Appeal No. 159 of 1917. 

In that oase the provisions of seotion 86- 
only were considered. The relevant parb 
of judgment runs as follows :— 

“ We consider that ife lay upon the plaintiff to 
show that the cesses he olairaed had been goner- 
ally or speoially sanctioned by the Looal Govern- # 

meat.It is oontended thuinasmuoh as these 

oesses were reoorded in the settlement they must 
have been taken to have been generally sanctioned. 

We cannot agree with this contention. We hold 
that no sanotion was ever given as contemplated 
by 8. 86.” • 

The position here is the same. Tho 
oase to which we have referred related to 
land situated in pargana Pilibhib as here. 

In the result we decree this appeal and 
dismiss the plaintiff’s suit with costs oi 
all the Courts including counsel’s fees here¬ 
on the higher scale. The objection by way 
of appeal requires no order as the appeal 
has been decreed. 


Appeal allowed . 
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Neave, j. 

Ram Prasad —Plaintiff-Appellant). 

v. 

Rajjan and another —DefendantsRes- 
pondents. 

S. A No. 224 of 1923, decided on 27th 
June, 1924, against the decree of the 
District-Judge, Jbansi, dated 15th Novem¬ 
ber, 1922. 

Agra Tenancy Act , Ss. 97 and il—Mere entry 
in the khatauni signed by landlord, tinant and 
qanungo is not agreement to enhance rent. 

Beotion 41 of the Tenancy Aot provides that the 
rent of ao oooupanoy tenant shall be liable to en- 
haDoemeDt only by a registered agreement or by 
deoree or order of a Revenue Court. Section 97 
allows the substitution of the attestation of a Re¬ 
venue Officer not inferior in rank to a qanungo for 
registration subject to suoh conditions as the Local 
Government may direct. The mere entry of a 
figure in the khatauni with the signatures of the 
landlord, the tenant and the Qanungo cannot be 
regarded as an agreement to enhanoe rent duly 
attested under these provisions of the Aot. [P. 123, 

C, 2.] 

P. L. Banerjee —for the Appellant. 

N. C. Vaish—ior tbe Respondents. 

Judgment : — This is a plaintiff’s appeal 
arising out of a suit for arrears of rent at 
the rate of Rs. 45 a year for the three 
years, 1327, 1328 and 1329 Fasli. The 
defence was that tbe rate of rent was 
Rs. 18 only and this had been duly paid. 
The first Court has found that this defence 
was false, that the rent recorded until 1325 
was Rs. 21-8 that from 1325 onwards 
Rs. 45 has been entered as the rent and 
that in the khatauni of 1329 Fasli there 
appear against the entry of Rs. 45 the 
signatures of the landlord, of one of the 
tenants and of the Qanungo. This entry it 
has accepted as an agreement to pay rent at 
the enhanoed rate of Rs. 45 under sec¬ 
tion 41 of the Tenancy Act and the 
signature of the Qanungo it has aocepted 
as a sufficient attestation to dispense with 
the necessity for registration under 
seotion 97 of that Aot. The lower appellate 
Court has dissented from this view and has 
decreed the suit at the rate of Rs. 21-8, 
holding that no valid enhancement of rent 
had taken place. 

In appeal two points have been taken, 
the first that the entry in the khatauni 
amounts to a valid agreement for the 
enhancement of the rent under seotion 41 
read with seotion 97 of the Tenancy Aot, 


the second that even if this is not the oase 
there is ’ evidence to prove that for the 
years 1325 and 1326 Fasli rent at the 

enhanced rate had been paid and that 
under seotion 35 of the Tenancy Act this 
must be presumed to be the rate payable 
for the holding. 

Seotion 41 of the Tenancy Act provides 
that the rent of an occupancy tenant shall 
be liable to enhancement only by a 
registered agreement or by deoree or order 
of a Revenue Court. Section 97 allows 
the substitution of the attestation of a 
Revenue Officer not inferor in rank tc 
a Qanungo for registration subject to such 
conditions as the Local Government may 
direct. The Local Government has laid 
down a certain form of endorsement to be 
entered on in such an agreement. It is 
quite dear that the mere entry of a figure $ 
in the khatauni with the signatures of the 
landlord, the tenant and the Qanungo 
cannot be regarded as an agreement bo 
enhance rent duly attested under these 
provisions of the Aot. There remains the 
question whether it is proved that the 
tenants had been paying rent at the enhan¬ 
ced rate for two years previously to the^. 
years in suit. In support of this there is 
the entry in tbe khatauni , but no other 
direct evidence. The plaintiff, when exa¬ 
mined on oath, deposed that the defendants’ 
brother and predecessor-in-interest had 
executed a registered kabuliat under 
which he had to pay tbe higher rate. He 
did not, however, produce this kabuliat. 

I am unable to regard the evidence of 
payment of Rs. 45 for the years 1325 and 
1326 a9 adequate. In these circumstances 
tbe appeal must fail and is dismissed with 
costs including in this Court, fees on the 
higher scale. 

Appeal dismissed. 

* 1925 Allahabad 123 (2). 

Mukerji, j. 

Ram Badan Singh — Decree-holder* - 
Appellant 

v. 

Ram Pargash Singh —Judgment-debtor- 
Respondent. 

S. A. No. 35 of 1924, deoided on 16bh 
June, 1924. against the decree of the ■ 
District Judge, Benares, dated 5th Octo¬ 
ber, 1923. 
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(a) Civ. Pro. Code., 0. 21, r. l—Payment out 
of Court to the decree-holder's attaching creditor 
■ can't satisfy the decree , 

The definition of the term “ decree-holder ” as 
given in 8. 2 (3) of the Code of Civil Procedure 
does not inolude an attaohing oreditor of the 
deoree-holder. The payment, therefore, to the 
attaohing creditor of the deoree-holder ie not 
payment to the deoree holder within the meaning 
of R. 1 (b) ofO. 21. [P. 124, C. 2.] 

*(b) Civ. Pro. Code, S . 2 (3)—Attaching creditor. 

Deoree-holder doea not inolude an attaohing 
creditor, [P. 194, C. 2.] 

Harendra Krishna Mukherjee —for the 
Appellant, Rspondent was unrepresented, 

Judgment: —This appeal raises a 
question of law, and it is unfortunate that 
the respondent is nob represented. 

Briefly the faebs are these. The appellant 
holds a decree for money against one Ram 
Pargash Singh. The final deoree in the 
case was made on 16bh March 1922. The 
decree holder Ram Badan Singh was the 
judgment-debtor in a decree held by two 
persons Ram Harakh and Mst. Rup Kali. 
The decree in favour of these two persons 
was passed sometime in 1907. In 1922 
#Ram Harakh and Rup Kali sought the 
execution of that decree by the attachment 
of the decree held by Ram Badau against 
Ram Pargasb. On an application being 
made by Ram Harakh and Rup Kali an 
order was passed for the attachment of the 
deoree held by Ram Badan Singh. The 
application was, however, struck off for 
default of prosecution on the 23rd of 
December 1922. The attachment was 
consequently automatically removed. On 
16bh March 1923 Ram Badan Singh 
sought the execution of his decree by the 
arrest of Ram Pargash. Ram Pargash was 
arrested and brought into Court. On that 
date a certificate of satisfaction of the 
decree held by Ram Harakh and Rup 
Kali was granted by the decree-holders. 
The Court of first instance held that the 
certificate of satisfaction was a collusive 
transaction and did nob exonerate Ram 
Pargash from paying the money due by 
him to Ram Badan under the deoree held 
by the latter. The lower appellate Court, 
however, held the oontrary view with the 
result that Ram Badan’s deoree was found 
to be inexecutable. 

In this Court it has been urged that 
assuming that Ram Pargash did really pay 
the decretal amount due to Ram Badan to 
Ram Harakh and Rup Kali, this payment 
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made out of Courb was not valid at law 
and did not result in the satisfaction of 
the decree held by Ram Badan Singh. 

I think this contention is right. The 
methods of payment of money under a 
decree are laid down in rule 1, Order 21 
of the Civil Procedure Code. It may be 
mentiond here that the deoree in favour of 
Ram Badan was passed by a Subordinate 
Judge and that in favour of Ram Harakh 
was passed by a Munsif. The methods of 
paymenb are:— 

(1) into the Court whose duty it is to 
exeoute the decree; or 

(2) out of Court to the decree-holder; 
or 

(3) otherwise as the Courb which made 

the deoree directs. > i 

It will be observed that none of these 
methods was adopted by Ram Pargash. 
It was the duty of the Subordinate Judge 
to execute the decree under whioh Ram 
Pargash had to make paymenb. If a pay¬ 
menb into Court had to be made, that 
payment should have been msde into the 
Courb of the Subordinate Judge. It is, 
however, nobody’s case that any paymenb 
into Courb was made. For the payment to 
the decree-holder out of Courb, the payment 
must be made to the holder of the decree 
in respect of whioh the paymenb has to be 
made. The definition of the term " decree- 
holder ” is given in section 2 (3) of the 
Code of Civil Procedure and does nob 
inolude an attaching oreditor of the decree- 
holder. The paymenb, therefore, to the 
attaching creditor of the decree-holder is 
nob a paymenb to the deoree-holder within 
the meaning of rule 1 (b) of Order 21. 
The last clause does not apply. The pay¬ 
menb therefore, bo the attaching oreditor 
Ram Harakh and Rup Kali was no such 
payment as could discharge Ram Pargash 
from the decree passed in favour of Ram 
Badan Singh. 

That this conclusion is correct can be 
seen by examining the faots of the case. 
When a person purporting to be a decree- 
holder seeks the attachment of another 
deoree, it is open to the deoree-holder, 
whose deoree is sought to be attaohod, to 
impugn the attachment. If without giving 
the deoree-holder, whose decree has been 
attaohed, an opportunity to impugn the 
attachment, his judgment-debtor should 
make a payment to the person who pro¬ 
fesses to be the attaohing oreditor, room for 
fraud would be opened. In this particular 
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case the final deoree in favour of Ram 
Harakh and Rup Kali was passed as long 
ago as in 1907. Their application of 1922 
was on the face of it barred by twelve 
years’ rule of limitation (section 48, O.P. 
C.). Obviously it was never the intention 
of the legislature that a debtor liable 
under a decree whioh has been attached 
should obtain a discharge by payment to 
the person who professes to possess a 
right to attach the decree. 

The appeal succeeds. I set aside the 
decree of the lower appellate court and 
dismiss the objection of Ram Pargash as 
to payn:ent. Ram Pargash will pay the 
costs of the decree-holder Ram-Badan 
Singh in this court and the court below. 
The execution proceedings will proceed. 

Appeal allowed, 

1926 Allahabad 125. 

Mukkrji, j. 

Hirdey Narain Rai —Plaintiff-Appel¬ 
lant. 

v. 

Jagadish Narain Rai and another — 
Defendants-Respondents. 

S. A. No. 81 of 1923, decided on 19th 
June, 1924, from the decree of the District 
Judge, Ghazipur, dated 21st Decem¬ 
ber, 1922. 

Agra Tenancy Act , S, '402 —Appeal does not 

lie Ircm Revenue Court to CtviL Court even it par¬ 
ties had been wrongly referred to Revenue Court 
originally by a Civil Court, 

Oace a oase has been properly referred to the 
Revenue Court an appeal from the Revenue Court 
would not oome to the Civil Court. The same 
rule applies even if it be the oaee that the parties 
bad been originally wrongly directed by a Civil 
Court to go to a Revenue Court, for the question 
can be raised again by way of appeal against the 
deoree that will be passed by that Civil Court in 
accordance with the decision of the Revenue Court. 
That remedy if necessary, against a wrong decision 
of the Civil Court as to the applicability or other¬ 
wise of B. 20 2 of the Tenancy Act is still epen. 
[P. 126, C. 1.] 

M.L. Agarwala —for the Appellant. 

B.E. O'Conor —for the Respondents. 

Judgment: —This appeal arises under 
the following circumstances :— 

The respondents who are two in number 
namely, Jagdish Narain Rai and Musammab 
Kesha Kunwar, brought a suit in the Civil 
Court against the appellant Hirday Narain 
Rai for possession and mesne profits on the 
allegation that the parties were joint owners 


of the plots in suit and the share of the 
plaintiffs, namely, the present respondents, 
was two-thirds. The appellant pleaded that 
he was, apart from the question of the title 
being found in the parties, the sole tenant of 
the entire land in suit, and, therefore, he 
was not liable to be ejected, bis possession 
being lawful. The respondents’ case waa 
that the lands were the khudkasht of 
the parties and the entry of the appellant’s 
name as a tenant in the village papers was 
a fictitious one. In accordance with the 
provisions of section 202 of the Agra 
Tenancy Act, the learned Subordinate 
Judge referred the appellant to the Revenue 
Court. The suit out of which the present 
appeal has arisen was accordingly institu¬ 
ted by the appellant in the Revenue 
Court. The respondents pleaded there 
that the entry in favour of the appellant as 
a tenant was fictitious, and that, if there 
was a tenancy both the parties were 
entitled to it. They further took the plea 
that the Revenue Court had no jurisdiction 
to entertain the suit. The learned Assist¬ 
ant Collector held that he had jurisdiction, 
the case having been referred to him by the 
Subordinate Judge. He further held that, 
the appellant was an occupancy tenant of 
the lands, holding under the entire body 
of proprietors. 

The respondents being dissatisfied with 
the deoree of the Assistant Collector lodged 
an appeal before the learned District Judge. 
Tbere, it was contended for the appellant 
that the appeal lay to the Commissioner 
and not to the District Judge. The learn¬ 
ed District Judge held that he had 
jurisdiction to hear the appeal, and, 
accordingly, entertained the appeal, and in 
the result dismissed the suit of the appel¬ 
lant as instituted in the Revenue Court. 

In this appeal only one point has been 
urged, namely the learned District Judge 
had do jurisdiction to entertain the appeal, 
and the entertainment of the appeal by the 
District Judge was entirely against the 
entire scheme on which section 202 of the 
Tenancy Act has been based. 

I think this contention of the learned 
counsel for the appellant is sound. Before 
proceeding further I may point out the 
anomaly that would arise by the learned 
District Judge entertaining the appeal, 
The original suit before the learned Sub¬ 
ordinate Judge is still pending. It will 
have to be decided (assuming that there 
was no appeal to this Court) acoording to 
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the decision of the learned District Judge. 
Then there would be an appeal to the 
District Judge. Thus the learned District 
Judge, would be hearing two appeals from 
different Courts on the same subject. 

The learned counsel for the respondents 
relied on seotion 177 (/) of the Tenancy 
Act and contended that an appeal 
did lie to the District Judge under 
that provision of law. But it was with 
the object of settling questions of jurisdic¬ 
tion that the provisions of Chapter XIV of 
the Tenancy Act were enacted, and there 
is no force in this contention. 

If we assume, as we must assume for the 
present, that the learned Subordinate Judge 
was right in directing the appellant to 
obtain a declaration from the Revenue 
Court as to his status a3 a tenant, the only 
Court to which an appeal would lie from 
the decision of the Revenue Court would 
be a superior Revenue Court, namely, the 
Court of the Commissioner. This is 
expressly laid down in section 202 of the 
Tenancy Act itself. It says in clause ^2) 
that the Civil Courb would dispose of the 
suit in accordance with the final decision 
of the Revenue Court of first instance or 
appeal as the case may he. Clearly it was 
never contemplated that once a case has 
been properly referred to the Revenue 
Courb an aopeal from the Revenue Courb 
would come to the Civil Courb. 

If, however, it be the case that the learn¬ 
ed Subordinate Judge was wrong in referr¬ 
ing the appellant to the Revenue Court, the 
question can be raised again by way of 
appeal against the decree that will be passed 
by the learned Subordinate Judge in accord¬ 
ance with the decision of the Revenue 
Court. That remedy, if necessary, against 
a wrong decision of the Civil Courb as to 
the applicability or otherwise of section 202 
of the Tenancy Act is still open. 

In my opinion the learned District Judge 
was in error in assuming jurisdiction. I, 
accordingly, allow the appeal, set aside 
decree of the Court below and direct the 
learned District Judge to return the memo¬ 
randum of appeal (when the record is 
received in his Court) to the respondents 
for presentation, to the proper Courb. The 
respondents will at all events, pay the 
ooats of the appellant in the District 
Judge’s Court and in this Court. Costs in 
this Court will include counsel s fees on 
4>be higher scale. 

Appeal allowed . 
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Daniels, j. (on Difference Between 
Walsh, a.c.j. and Ryves, j.) 

Emperor —Petitioner 

% 

v. 

Chanda and another —Accused-Opposite 
Party. 

Or. Ap. No. 417 of 1924, decided on 2nd 
July, 1924, from an order of the Sessions 
Judge, Meerut, dated 17th March, 1924, 

(j) Penal Code, S, 304 -Continual ill-treatment 
of daughter-in-law by mother-in-law—Daugliter- 
in-law spilling oil—Biating—Death— No evidence j 
showing intention or knowledge of likelihood of 
causing death—Mother-in-law wis held not guilty 
under S. 30i but under 8. 323—Penal Code, 

S. 323 . 

Oa the day before the death the deceased spilt 
some oil and her mother-in-law, the accused gave 
her a beatiog. The thing w*s done openly at 
8 a m. ia the view of a number of neighbours. 
The evidence did not show that the accused either 
intended or contemplated the death of the deoea- 
ded as a result of the beating which was inflicted 
on her. It was olear thn the accused had taken 
a di3like to her daught9r-in law, that she under¬ 
fed her, kept her short of clothes, and used at 
limes to beat her. The oiroumsfcanoes in which 
the beating took place formed the strongest 
evidence that the aooused did not realise that it 
was anything out of the ordinary or might produce 
serious ooQ3equeno9E. There was no evidence, 
medioal or other, to support the view that the ill- 
treatment by the aooused would certainly have 
terminated in her death from natural oausee if the 
aocussd had not accelerated it by boating her. The 
lack of nutrition had not readied a point which 
was in itself dangerous, or which suggested a 
deliberate attempt to starve the girl, 

Beli, that the evidence did not. establish an 
oflence under S. 301, stillle&s under 3.13 1, against 
the aooused, But that the offence under S. 323 of 
the Indian Penal Code had been oommitted and the 
maximum penalty under that S3otion must be 
imposed. 

(b) Penal Code, 8. 107—Husband looking on 
while wife beats daughter-in-law—No conspiracy 
proved—Husband is not guilty of absiment . 

Although it may be a moral duty of a person 
who sees a ssoond person beat a third, to interfere, 
it is not a legal duty in the sense that the omission 
to do so is punishable. A private persoa is entitled 
to interfere to prevent the commission of an 
ofleoos, but he is not in general legally bound to 
do so. and it is only in the case of a non-oogniz* 
able and non bailable oflanoe that he is entitled of 
his own motion to arrest the offender. 

Govt. Advocate— for the Crown. 

Ram Nama Prasad at.d Majid Ali — 
for the Accused. 

The case first oame up before Walsh, 

A. C. J. and Ryves, J., who differed and 
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was accordingly referred to a third Judge 
(Daniels, J.) who delivered the following :— 
Judgment -.— This oase has been 
referred to me under section 429 of the 
Criminal Procedure Code on account of a 
difference of opinion between two Judges 
of this Court. The case relates to the 
death of the girl named Mt. Shakuran 
who was married to the son of the two 
accused Chanda and Mt. Ramzano. The 
girl came to their house to reside as 
the wife of their son 6ix or seven months 
before her death. Her age at the time of 
her death wa9 15 or 16 years. At the 
post-mortem examination the Civil Surgeon 
found an absence of fat in the body and 
other appearances which pointed to ill 
nourishment extending over several 
months. The parties are Muhammadan 
Telit. It is established that on the day 
before her death, namely, on 17th January 
last, the deceased had spilt some oil and 
her mother-in-law, the accused Mt. 
Ramzano , gave her a beating. The thing 
was done openly at about 8 a m. in the 
wiew of a number of neighbours. The stick 
used is described as a twig or a branch of a 
tree. Several of the witnesses, both 
male and female, desoribe it as about as 
thick as their thumbs. The only witnesses 
who give any details, Ismail and Mt. 
Zamurrad, say respectively that the 
blows were struck on the arms and back 
and on the back and shoulder. The girl’s 
father-in-law, the accused Chanda, sat by 
and did not interfere. 

No one realized at the time that the girl 
had received any serious injuries. She is 
not even said to have fallen down a9 the 
result of the beating. Next morning she 
was up and about fetching cowdung cakes 
as usual. About 9 a.m. (the time is given 
in the telegram sent to the girl’s father by 
Chanda accused) she collapsed and died. 
The Civil Surgeon’s evidence is that death 
was due to “ shook from several blows on 
an ill-nourished girl suffering from chronic 
lung disease.” 

The accused was committed to the 
Sessions Court on a charge under 
section 304 of the Indian Penal Code. 
The SesgioDs Judge altered the conviction 
to one under section 302, but in the 
end aoquitted both accused altogether. 
The acquittal of Mt. Ramzano is in¬ 
comprehensible, as on the Judge’s own 
finding an offence under section 323 of the 
Indian Penal Code was established against 


her. The Looal Government has appealed, 
and the learned Government Advooate has 
pressed for a conviction under section 304 
of the Indian Penal Code, or failing that, 
for a conviction under section 323. The 
learned Acting Chief Justice was of opinion 
that the evidence established the offence of 
murder, though in view of the attitude of 
the Crown, he was content to convict 
under section 304 of the Indian Penal 
Code and to sentence both accused to 
transportation for life. His view is that 
the accused subjected the deceased to 

“ A continuous and severe course of ill-treatment 
aod starvation which could only have one end if 
persisted in. and would certainly have terminated 
in her death from natural causes if they had not 
acoelerated it by beating her,” 

Mr. Justice Ryves after an elaborate 
analysis of the evidence came to the con¬ 
clusion that the accused certainly did rob 
intend to cause the girl's death, and further 
that it was not proved beyond reasonable 
doubt that they knew that they were doing 
what was likely to cause it. He held 
that both the accused are guilty under 
section 323 of the Indian Penal Code (the 
male accused on the ground that he was 
present and abetting the offence), and in 
view of the previous ill-treatment and the 
fact that death did result in consequence of 
the beating, he considered that the maxi¬ 
mum sentence allowed by the section, 
namely, one year’s rigorous imprisonment, 
should be imposed. 

The case has been re-argued before me, 
and I have read the entire evidence ; and I 
may say at once that on the evidence it 
appears to me impossible to hold that the 
accused either intended or contemplat¬ 
ed the death of the deceased as a result 
of the beating which was inflicted on 
her. It is dear enough that Mb. Ramzano 
had taken a dislike bo her daughter-in- 
law, that she underfed her, kept her 
short of clothes, and used at times 
to beat her. I may note at this point, 
that the evidence as to previous 
beatings is more scanty than one would 
expect. Mo9b of the women who appear 
as witnesses, all of whom live in the 
vicinity, sav that they bad not seen the 
acoused beat her before. A woman is more 
likely bo be a witness of these beatings 
than a man. When, therefore, Hakimulah 
(P.W. 16) says that he had seen Ramzano 
beating the deceased “ scores of times ” 
and Niadar (P.W. 17) " tens of times ” 
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one may suspect a certain exaggeration. 
That the female accused had beaten the 
deceased on previous occasions is, however, 

undoubtedly the fact. 


The only motive suggested in argument 
why the accused should have desired to 
make away with the girl is that they would 
thereby get rid of paying the allowance of 
Rs. 5 a month by way of pin money 
whioh they had agreed at her marriage to 
pay bo her. This suggestion will not bear 
a moment’s examination. There is not the 
slightest evidence that this allowance had 
ever in fact been paid, and it is most unlike¬ 
ly in the circumstances that it ever had 
been. The suggestion that the motive may 
have been "economy carried beyond legal 
limits ” is pure surmise. The probability is 
that the assistance in the house which the 
accused got from the deceased was worth 
more to them than her keep. If they 
thought she was a burden on them, they 
had only to send her back bo her parents, 
who would have been only too glad to have 
her. It is highly probable that the refusal 
to allow her brother to see her on the 
last occasion when he came was due to 
a fear that she might run away with him. 

The circumstances in which the beating 
took place formed the strongest evidence 
that the accused did not realise that it was 
anything out of the ordinary or might 
produce serious consequences. If they had 
thought for a moment that there was any 
danger of serious consequences ensuing, it 
would have been easy for them to have 
taken her into her room and taken steps to 
stifle her cries. No less than five witnesses 
outside the family witnessed the beating, 
and though they say they remonstrated, 
it is clear that they did not attach any 
great importance to it at the time. 
According to their ideas, it was quite in 
the ordinary course that a girl who spilt 
valuable oil should gob a beating from that 
domestic tyrant, her mother-in-law. Then, 
again, the fact that the accused himself 
without any delay sent a telegram to the 
girl’s father calling him bo the funeral and 
saying that it was being kept waiting for 
him, is strongly against the theory that 
there bad been any deliberate attempt to 
do the girl to death. The witness Nanwa 
says he suggested to the accused that he 
should send the telegram, bub this does 
nob do away with the inference. It may 
be argued that the telegram was sent to 
save appearances, but, if so, one would 
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expect that either a letter would be sent or 
the telegram would be delayed until it was 
no longer possible for the girl’s father to 
arrive in time to see the body. Kalla took 
the singular course of wiring to find out 
what was the disease of whioh the girldied, 
waited for a reply, and only left Delhi for 
Meerut on the following day, when he 
arrived after the funeral. 

No argument can he based on the 
faot that the acoused put in a false defence. 
Ramzano had at any rate beaten the 
deceased severely on the day before her 
death and thereby committed an offence 1 
punishable with imprisonment. The ao* 
cued knew that they were in for trouble 
and took the common course of deny¬ 
ing every fact whioh might tell against 
them. I can find no evidence, medioal 
or other, to support the view that the 
ill-treatment by the acoused would 
certainly have terminated in her death 
from natural causes if the acoused 
had nob accelerated it by beating 
her. The local witnesses do nob say 
it : there is nothing in their 
to show that they regarded 
as in any way in danger. There is not 
a word in the Civil Surgeon’s evidence 
to show that the state of undernutri- 
bion io which he found the body was 
sufficiently grave to be likely bo produoe 
fatal results apart from this particular 
beating. Had there been any such 

evidence, there might have been a reason¬ 
able case for conviction on the graver 
oharge; without it there is none. 

This brings me to the Civil Surgeon’s 
evidence. It is to be regretted that the 
Civil Surgeon was not re-called in the 
Sessions Court to dear up one or two 
points which were left vague in his 
evidence before the Committing Magistrate. 
He states that when he examined the 
body about two days after the death there 
were no wounds on it, but there were abra¬ 
sions or bruises three or four days old on 
the chin, forhead, cheek, breast-bone, baok 
and thighs. The marks on the baok were 
due to a stick, the other marks might be 
due either to a stiok, or a fist. The blow 
on the forehead must have been struck 
with considerable force. The body was 
very emaciated. The heart was unusually 
small. The kidneys were small and there 
was hardly any fat in the abdominal wall. 
These facts indicated ill-nourishment 
extending over several months, possibly a* 


1 


1925 


NARAIN SINGH V. EMPEROR. 


Allahabad 129 


year or more. Both lungs were oongested 
and chronically inflamed. This might in 
the Civil Surgeon’s opinion have been 
caused by starvation, exposure and 
over work, but he does not state, and 
apparently was not asked, whether it was 
likely to have been so caused. Congestion 
of the lungs may be due to so many causes 
that it would not be fair to assume that it 
was due to under-nutrition unless the 
Civil Surgeon indicates at least a prepond¬ 
erating probability in thi 3 direction. As 
1 1 have already said, the Civil Surgeon does 
not state that the lack of nutrition had 
reached a point which was in itself 
dangerous, or which suggested a deliberate 
attempt to starve the girl. 

I find therefore that the evidence 
does not establish an offence under 
section 304, still less under section 302, 
against either accused. I agree with 
Mr. Justice Ryves in convicting Mt. 
Ramzano of an offence under section 323 
of the Indian Penal Code and in imposing 
the maximum penalty under that section. 

Against the male accused I find that no 
offence is established. He never struck 
the girl at all. He said nothing to 
encourage his wife to do so. Indeed, even 
on the former occasions on which the girl 
was beaten the witnesses are unanimous 
that it was always her mother-in-law who 
struck her and never her father-in-law. 
The only faot alleged against Chanda is 
that he was sitting nearby when the 
beating was inflicted and that he did not 
stop it. This is not sufficient to constitute 
an * abetment. If it were so, every 
spectator of an assault, unless ho aotively 
interfered, would be an accomplice and 
therefore a tainted witness. To constitute 
abetment there must be under section 107 
of the Indian Penal Code either (1) 
instigation, (2) conspiracy or (3) actual aid 
either by an act or an illegal omission. 

Although it may be a moral duty of a 
person who sees a second person beat a 
third, to interfere, it is not a legal duty in 
m? the sense that the omission to do so is 
punishable. A private person is entitled 
to interfere to prevent the commission of 
an offence, but he is not in general 
legally bound to do so, and it is only 
t# in the case of a non-cognizable and 
« non-bailable offence that he is entitled 
of hia own motion to arrest the offen¬ 
der. I might hesitate to differ from my 
learned brothers on a point on which 
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they are apparently agreed, bub that 
under section 429 of the Criminal Pro¬ 
cedure Code the responsibility for the 
final decision rests with me, and it is 
obviously impossible for me to convict an 
acoused against whom there is no evidence 
that he either committed the offence 
charged or abetted it. In the view taken 
by the learned Chief Justice the question 
did nob arise, as if there was a conspiracy 
both accused were equally guilty. In the 
judgment of Ryves, J., the position of the 
male accused has not been considered in 
detail. 

I accordingly allow the Government 
Appeal against Mb. Ramzano to this 
extent that I convict her of an offence 
under section 323 of the Indian Penal 
Code and sentence her to one year’s 
rigorous imprisonment. Against the 
accused Chanda the appeal is dismissed 
and he will be set at liberty. 

Reference answered . 
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Neave, j. 

(Sri) Narain — Applicant 

v. 

Emperor —Opposite Party. 

Cr. Ref. No. 376 of 1924, decided on 12th 
July, 1924, by the Additional Sessions 
Judge, Mirzapur, dated ]3fch June, 1924. 

Crim. Pro. Code , 8. 195—Conviction under 
8. 173 cf the Pencil Cole without complaint by 
public servant concirned is illegal theugh convict¬ 
ing Maqisnale purported to take cognizance of the 
offence under 8. 225 (bj ot the Penal Code to 
convict the accused for a miner cfftr.ee under 
8 . 173 • 

When the Cede provides that the Court shall 
not take cognizance of certain offences without 
oomplaint from a public servant it is not open to 
a Magistrate to ignore this provision by the device 
of instituting the case under another section of the 
PeDR.1 Code. Hence the Magistrate cannot say 
that he took cognizance of an cffence under 8. 225 
(6) of the Penal Code 3Dd that having done so he 
was entitled under S. 238 of the Criminal Proce¬ 
dure Code to oonviot the aocused under 8. 173 of 
the Penal Code whioh he regarded as a minor 
offence of the same character as that for which a 
penalty i 8 provided uuder 8. 235 (6). [P. 130* 
0 . 1 .] 

The parties were not represented. 

Judgment: —This is a reference from 
the Additional Sessions Judge of Mirzapur 
asking this Court in revision to set aside 
the sentence passed under section 173 of 
the Indian Penal Code. 
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It is not disputed that there was no 
complaint in writing made by the public 
servant concerned or by any public servant 
to whom he is subordinate as is required 
by section 195 of the Oriminal Procedure 
Code before cognizance can be taken by a 
court of an offence under seotion 173. 
The learned Magistrate’s explanation is 
I that he took cognizanoe of an offence under 
section 225 (5) of the Indian Penal Code 
and that having done so he was entitled 
under seotion 238 of the Criminal Proce¬ 
dure Code to convict the accused under 
seotion 173 of the Indian Penal Code 
which he regards as a minor offence of the 
same character as that for which a penalty 
is provided under seotion 235 ( b) of the 
Indian Penal Code. 

I It is clear that when the Code provides 
that the Court shall not take cognizance 
of oertain offences without complaint from 

I a public servant it is not open to a Magis¬ 
trate to ignore this provision by the 
device of instituting the case under 
another section of the Indian Penal Code. 
The conviction was clearly illegal. The 
reference is aooepted and the oonviction 
and sentence are set aside. The fine if 
paid will be refunded. 

Reference accepted. 
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Stuart and Mukherji, jj. 

Kalyan Rai —Plaintiff-Appellant 

v. 

Jagannath and others —Defendants- 

Respondents. 

S. A. No. 506 of 1922, decided on 3rd 
December, 1923, against the decree of the 
District Judge of Pilibhit, dated the 30th 
January, 1922. 

Evidence Act, S. 32 (3)—Statement against in¬ 
terest is admissible. 

Statement in sale-deed that a oertain sum is due 
from the exeoutant thereof on account of a promis¬ 
sory note executed by him is admissible for con¬ 
troverting the presumption that a promissory note 
is exeouted for consideration and showing that 
only a part of the consideration really passed. 
[P. 130, C. 2.] 

Mukhtar Ahmad for Iqbal Ahmad —for 
the Appellant. 

Durga Prasad and S. C . Das —for the 

Respondent. 

Judgment:—The question raised in 
•this second appeal is whether the 
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lower appellate Court was justified in 
coming to the conclusion that only a 
part of the consideration of the pro¬ 
missory note, which was the basis of 
the suit, out of whioh this appeal arises, 
passed. The Court of first instance had 
relied on the presumption of the law that a 
promissory note is exeouted for a consi¬ 
deration. The learned District Judge 
controverted this presumption on the fact 
that as a matter of fact at least a part of 
the consideration was not paid on the date 
che promissory note was exeouted. He 
also admitted into evidenoe a oertain state¬ 
ment of the executants of the promissory 
note. It was contained in the sale-deed 
exeouted by them. By this sale-deed the 
executants left a part of the sale considera¬ 
tion for payment of the very promissory 
note now in question. They said that only 
a sum of Rs. 700 was due from them on 
account of the promissory note. The 
learned Judge thought that this statement 
was admissible under seotion 32 (2) of 
the Evidence Act. Without specifically 
deciding whether the statement was 
admissible under clause (2) or not we 
are clearly of opinion that the statement 
is admissible under section 32 (3). The 
evidence therefore that was admitted and 
the presumption that was raised by the 
Court below was not unjustified. The 
finding is clearly one of fact only and we 
do not think we are entitled to go 
behind it. 

The result is that the appeal fails and is 
hereby dismissed with costs on the 
higher scale. 

Appeal dismissed . 
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Dalal, j. i 

Shiam Sundar Ram and another — 
Appellants 

v. 

Ram Het and others —Opposite Parties. 

Civil Revision No. 15 of 1924 decided 
on 1st May, 1924, from an order of the 
Small Cause Court Judge, Deoria. 

Provincial Small Cause Courts Act, Schedule IT, 
Art. 35 (ii )—Property taken under claim of right— 
Suit for compensation lies in Small Cause Court. 

There was a dispute between two persons as to 
the ownership of oertain standing orops. 8o the 
crops were out and placed in the custody of a 
trustee until the matter of ownership may be 
deoided by a Court, Before any deoiaion could ba 
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arrived at, the defendant took away the orops from 
the trustee. The plaintiff, therefore, eued the 
defendant for the prioe of the orops in the Court 
of Small Clauses. 

Held, the defendant oould not have been 
oharged of an offence of theft because he aoted 
under a olaim of property, as the ownership was 
doubtful and the orops were therefore handed over 
to a trustee. As neither party oould be oharged 
with theft of or the removal of the orops, the 
8mall Cause Court had jurisdiotion. [P. 131, C. 1,] 

S. C. Das —for the Applicants. 

Sankar Saran —for the Opposite Parties. 

Judgment: —One point of law has 
been pressed here in this application for 
revision from an order of a Court of Small 
Causes. There was a dispute between two 
persons as to the ownership of certain 
standing crops. So the crops were cut and 
placed in the custody of a trustee until 
the matter of ownership may be decided by 
a Court. Before any decision could be 
arrived at the defendant took away the 
•crops from the trustee. The plaintiff, there¬ 
fore, sued the defendant for the price of the 
crops in the Court of Small Causes. 

It i 3 argued here that that Court had no 
jurisdiction because article 35 (ii) of the 
second schedule provides that what is 
exempted from the jurisdiction of the 
Small Cause Court is a suit for compen¬ 
sation for an act, which is or would be but 
ior the exception of the Indian Penal Code, 
an offence punishable under Chapter 17 of 
that Code. What is meant by the con¬ 
tention is that the defendant was guilty 
of theft and, therefore, the Court of Small 
Causes had no jurisdiction. There is a 
oonfliot of authority in this oaurt as to the 
nterpretation of this particular article 

(see 21 A. L. J. 213 and 357). No diffi¬ 
culty, however, arises in the present case. 
The defendant oould nob have been charged 
; of an offence of theft because he acted 
under a claim to property. The ownership 
was doubtful and that is why the crops 
were handed over to a trustee. Neither 
pirty, therefore, can be charged with theft 
for the removal of the orops. Before the 
suit was instituted^ the lower Court the 
matter had not been decided. It bad to 
be investigated by the Court and decision 
arrived at as to whether the plaintiff was 
the owner of the crops or the defendant, 
j In such a oase no criminal offenoe was 
| committed by the defendant and the lower 
I Court had jurisdiotion. 

I dismiss this application with costs. 

Application dismissed. 
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Kanhaiya Lal, j. 

Manga —Plaintiff-Appellant 

v. 

Ghanga Mai —Defendant-Respondent. 

S. A. No. 357 of 1923, decided on 8th 
July, 1924, from a decree of the Additional 
Sub. Judge, Banda, dated 8th December, 
1922. 

Limitation Act, Art. 2!)—Applies only where 
attachment is illegal ab initio— Property attached 
before judgment —Suit decreed by first Court but 
dismissed by appellate Court—Time for suit for 
compensation runs from date cf appellate decree 
and not from attachment—Limitation Act , Art, 49, 

Iq a suit against tha plaintiff by tha defendant 
for reoovery of money, plaintiff’s property 
was attached before judgment. Tae suit was 
decreed by the first Court but dismissed by the 
Appellate Court. Plaintiff sued to recover com¬ 
pensation for loss of profits, eto. 

Held, Art. 29 does not apply to the suit for Art, 
29 is applicable only to those oases in which the 
seizure is intrinsically wrongful or perhaps to 
oases where the seizure is made without jurisdio¬ 
tion. The proper article to be applied is Art. 49 
and Limo for suit ruas from the date of appellate 
deoree and not from the date of attachment. (42 
Cal. 85, 29 All. 615 and 31 Mad.43l.Dt9M 19 Mad. 
80, 39 All. 322 and 6 Bom. L.R. 704, Referred to.) 
[P. 132, Cs. 1 and 2.] 

K. N. Laghate — for Appellant. 

U. S. Bojpai — for Respondent. 

Judgment: —This appeal arises out of 
a claim for compensation caused by the 
wrongful seizure and detention of certain 
movable property attached before judgment 
during the pendency of a suit instituted by 
the defendant against the plaintiff, for the 
recovery of money due on a promissory 
note alleged to have been executed by the 
latter. The attachment was made on tho 
14th July 1919. Among the property 
attaohed were some carts aod a pair of 
bullocks, one of which died during the 
pendency of the attachment. 

The present plaintiff denied having 
executed the promissory note. The suit 
was decreed by the Court which made the 
attachment but dismissed on appeal. The 
plaintiff whose property was attached 
claims compensation for the lo 38 of profits, 
and the loss of one bullook, and also for 
the mental distress, and loss of reputation. 
The suit was filed on the 14th July 1921. 
The courts below, applying article 29 of 
the Indian Limitation Act, held that it 
was barred by limitation. That view ia 
clearly unsustainable. 
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Article 29 applies to a suit for compen¬ 
sation for wrongful seizure of moveable 
property under a legal prooess. There 
was no wrongful seizure in this case on 
the day on which the attachment was 
made. The order of attachment may 
have been passed on insufficient grounds: 
but the attachment which was made in 
pursuance of that order, could not be 
regarded as illegal, bacause the property 
attached was the property of the then 
defendant. The subsequent dismissal of 
the suit bad the effect of making the 
detention of the attached property 
wrongful, and if the detention could be 
treated as a continuing wrong, section 23 
of the Indian Limitation Act would, even 
if Article 29 were applicable, bring the 
suit within time. But if the seizure 
itself was in the circumstances in which it 
was made not wrongful, the detention of 
the property seized, while the fate of the 
suit was still uncertain, could hardly be 
treated as wrongful. 

Order 38, rule 9 of Code of Civil Pro¬ 
cedure provides that an attachment made 
before judgment abates when the suit is 
dismissed. The right of the present 
plaintiff to the restoration of the property 
attached therefore arose on that date, and 
under Article 49 of the Indian Limitation 
Act the present suit is within time. That 
Article provides a limitation of three years 
for compensation for wrongfully taking or 
detaining a specific moveable property from 
the date when the property is wrongfully 
taken or when the detainer’s possession 
becomes unlawful. The detention in this 
case was made by the court at the 
instance of the present defendant; and the 
defendant is responsible for the consequen¬ 
ces. The detention beoame unlawful when 
the claim of the plaintiff was dismissed on 
the 15th March 1921, Article 36 cannot 
apply, because it is a residuary article, 
only applicable where no other article 
providing for such a suit is available. 

The deoision in Ram Narain v. Umrao 
Singh (1) and the decision in Narasimha 
Rao v. Gangaraju (2) are inapplicable, 
because the property there attached 
belonged to a third party against whom the 
seizure was wrongful on the very date it 
was made. 
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In Manavikraman v. Avisilan Eoya (3) it 
was held in somewhat similar circumstances 
that Article 49 was applicable. In fact, 
as pointed out in SokJcalingam Ghetty v. 
Krishnaswami Ayyar (4) the foundation of 
the claim is that the defendant procured a* 
seizure of the property under a perfectly 
legal process but by a misrepresentation fco» 
the court that the money claimed was due 
by the then defendant. Artiole 29 is appli¬ 
cable only to those cases in whioh the 
seizure is intrinsically wrongful or perhaps 
to cases, such as the Madras Steam Navi¬ 
gation Co., Ltd . v. Shalimar Works, 
Ltd. (5) where the seizure is made without 
jurisdiction. In Rum Narain v. Banke 
Lai (6) where a quantity of grain was 
attached before judgment in the possession 
of the defendant, on which a third party 
successfully claimed his lien for the unpaid 
purohase-money, it was held that neither 
Article 29 nor Article 36 of the Indian 
Limitation Act was applicable. In SurajmaV 
Chunnilal v. Manekchand Kapurchand (7) 
Article 36 read with section 23 of that Act 
was applied. In Arjan Biswas v. Abdul 
Biswas (8) Artiole 29 was similarly held to 
be inapplicable. The damage caused by 
the attachment complained of would have 
been negligible but for the continuance of 
the attachment and the detention of the 
property attaohed awaiting the final deter¬ 
mination of the suit. The complaint of 
the plaintiff is that the attachment led to 
the loss of profits and the death of one 
of the animals attached and whether 
article 49 or article 36 read with 
section 23 is applied the suit is within 
time. 

The appeal is therefore allowed and the 
decree of the Court below set aside and the 
suit remanded to the Court of first instanoe- 
with a direction to re-instate it under its 
original number and to diepose of it after 
determining the other points involved 
therein in the manner required by law, 

The Gosts here and hitherto will abide 
the result, including fees in this Court on. 
the higher scale, 

Suit remanded. 
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SUEiAIMAN AND KANHAIYA LaL, JJ, 

Bakha Singh ani others — Plaintiffs* 
Appellants 

v. 

Ram Narain Singh and others —Dafend- 
ants-Respoudents. 


S. A. No. 1609 of 1922, decided on the 
19bh June, 1924, from a decree of the Sub- 
Judge, Jaunpur, dated Bbh July, 1922. 

Adverse possession — During continuance of 
equity of redemption mortgages can't claim pres- 
•criplive title. 

A mortgagee is not ia a position to deuy the 
right ot the mortgagors or their euooessors-ia- 
interest to redeem the mortgage so long as the 
equity of redemption subsists. A person who law¬ 
fully comes into possession of land as a mortgagee 
j oannot by setting up during the oontiuuance of 
such relation any title adverse to that of the mort¬ 
gagor inooosistent with the real legal relation 
between them, and that however notoriously and 
to the knowledge of the other party, acquire by 
the operation of the law of adverse possession a 
title as owner or any other title inconsistent with 
that under whioh he was let into possession. (25 
Mad. 507 ; 38 All. 411 and 3J Gal. 296, Foil.) 
[P. 136, 0. 1 j 

U. S. Bajpai —for the Appellants. 

S. N. Sen and Hariban s Sahai —for 
the Respondents. 


Judgment :—The suit which has given 
rise bo this appeal was brought by the 
plaintiffs-appellants for the redemption 
of three mortgages of different dates and 


comprising some common and some sepa¬ 
rate properties. The first mortgage was 
effected by Sakaldip Singh and Ghazi Mai 
in favour of Naurang Singh and Ujagar 
Singh on the 10th of June, 1865 and the 
period fixed for redemption was 8 years. 
The second mortgage was effected bv way 
of a zaripeshgi lease by Sakaldin Singh, 
Suba Karan Singh and Prayag Singh on 
the 19bh of February, 1869, in favour of 


the same mortgagees for a period of 10 
years. The third mortgage was made by 
Binda Singh in favour of the same 
mortgagees on the 31st of March, 1870. 
n .On the 26bh of July 1869, Sakaldip 
pingh and Prayag Singh sold their interests 
in the equity of redemption to Bhawani 
Bin Singh, Thakur Prasad Singh and 
Dawan Singh and left a portion of the 
sale consideration for the satisfaction of the 
first two mortgages. Bhawani Din Singh 
was the unole and Thakur Prasad Singh 
waa the nephew of the mortgagees. Dawan 
Singh is said to have been the brother of 


the wife of Ujagar Singh, and it is com¬ 
mon ground that his name was fictitiously 
entered in the sale deed. Whether the 
vendees paid the money left with them for 
the satisfaction of the prior mortgages 
bo the prior mortgagees is nob clear. 
On the 17bh of June, 1872 Binda 
Singh sold his interest ia the equity 
of redemption to Bhawani Din Singh and 
Thakur Prasad Singh aud left a portion of 
the sale consideration for the payment of 
the third mortgage above referred to, bub 
whether the vendees paid the money to 
the prior mortgagees is not clear. 

The plaintiffs claimed to be the legal 
representatives of Thakur Prasad Singh 
and as such they sued for the redemption 
of half the properties sold bv the above deeds 
of sale alleging that the interest of Bhawani 
Din Singh the owner of the other half of 
the equity of redemption had passed to 
Naurang Singh the predecessor-in-title of 
the defendants Nos. 1 to 5 and that Nau¬ 
rang Singh and the defendants Nos. 1 to 5 
had in their capacity as the owners of the 
other half of the equity of redemption got 
the mortgaged property redeemed from 
Ujagar Singh or his heirs to the extent of 
the interest of Ujagar Singh in the said 
mortgages. The suit was contested by the 
defendants Nos 1 to 5 on various grounds. 
In order to understand the nature 
of their defence it will ho necessary 
to refer to the pedigree appended to the 
judgment of the lower appellate Court, 
showing that one Subaosa Singh had two 
sons, Pheran Singh and Dayal Singh. 
Pheran Singh was the father of Naurang 
Singh and Ujagar Singh the mortgagees. 
Dayal SiDgh was the father of Bhawani 
Din Singh, one of the purchasers of the 
equity of redemption. Thakur Prasad 
Singh, the other purchaser wa3 the 
son of Sarabjib Singh, a, brother of 
Naurang Singh and Ujagar Singh. The 
defendants Nos. 1 to 5 denied that the 
plaintiffs had any right to sue and pleaded 
that the name of Ujagar Singh was fictiti¬ 
ously entered in the mortgage deed, that he 
had never been in possession of the 
mortgaged property and that the sale-deed 
in favour of Thakur Prasad Singh, Bhawani 
Din Singh and Dawan Singh was similarly 
fictitious. Their contention really was 
that Naurang Singh had taken the mort¬ 
gages in question with his own funds and 
had got the name of his brother Ujagar 
Singh fictitiously entered in the deeds, that 
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the real purchaser of the equity of redemp¬ 
tion from the original owners was Naurang 
Singh himself and that neither Thakur 
Prasad Singh nor Dawan Singh nor 
Bhawani Din Singh had paid any portion 
of the consideration or obtained possession 
of any portion of the property in dispute. 
In other words they set up Naurang Singh’s 
exclusive title as a mortgagee and then as 
a vendee and thereafter by reason of his 
adverse possession for a period of more 
than 12 years. 

It is admitted in the written statement 
that there had been a separation in the 
family of the parties in the time of Pheran 
Singh and Dayal Singh and that the sons 
of Pheran Singh had also separated after 
the death of Pheran Singh, hut it is no¬ 
where asserted that the mortgages in ques¬ 
tion had been obtained by Naurang Singh 
and Ujagar Singh as members of a joint 
Hindu family or that the sales aforesaid 
had been obtained by Thakur Prasad 
Singh and Bhawani Din Singh for the 
benefit of the said family in satisfaction of 
the said mortgages. 

The Court of first instance found that the 
defendants had failed to establish that the 
name of Ujagar Singh was entered fictiti¬ 
ously in the deeds of mortgage and that 
the names of Thakur Prasad Singh and 
Bhawani Din Singh were fictitiously enter¬ 
ed in the deeds of sale. It also found that 
every fact and document were consistent 
with the theory of tho co-owner9bip of 
Thakur Prasad Singh and Naurang Singh 
after the disputed sales, and as an explana¬ 
tion for the exclusive possession of Naurang 
Singh it suggested that the mortgages and 
sales were taken for the bonefit of the joint 
family comprising the two mortgagees 
and Thakur Prasad Singh, that the sales 
■had thus the effect of extinguishing the 
mortgages and that by seme arrange¬ 
ment Naurang Singh had become the 
exclusive possessor of the disputed proper¬ 
ties. It then proceeded to find that 
Naurang Singh had been in adverse 
possession of the properties in question for 
more than 12 years prior to the suit and 
that the claim was barred by limitation. 

The lower appellate court upheld those 
findings. It pointed out that an attempt 
was made in 1902 by Naurang Singh to 
set up his own exclusive title and seek the 
removal of the name of Thakur Prasad 
Singh from the revenue papers but without 
8Ucoea8. It also pointed out that on the 


death of Thakur Prasad Singh his sod 
Baksha Singh, one of the plaintiffs to the 
present suit, applied for the entry of his 
name in place of Thakur Prasad Singh and 
his application was opposed by Naurang 
Singh on the same ground and that though 
the application of Bakha Singh was allowed 
the name of Naurang Singh continued 
throughout entered as that of the person 
in aotual possession of the property. 
From that fact the lower appellate Court 
concluded that the exclusive title of 
Naurang Singh and his heirs by adverse 
possession for more than 12 years had 
been established beyond dispute. 

In effect the court below further held 
that the mortgages in question had ceased 
to subsist and that no suit for redemp¬ 
tion was maintainable. 

It is conceded that unless the mort¬ 
gages were paid or that some other event 
had happened to put an end to the equity 
of redemption a suit for redemption would 
be maintainable, if brought within 60 
years from the date when the right to 
redeem accrues. The contesting defen¬ 
dants did not set up anywhere in the' 
pleadings that the mortgages in question 
had been redeemed except in so far they 
alleged that Naurang Singh was really the 
sole mortgagee and sole purchaser of the 
equity of redemption. The courts below, 
however, found that the entire family 
owned the mortgages, including the tioc 
mortgagees Naurang Singh and Ujagar 
Singh and that the entire family had 
purchased the equity of redemption. It is 
noticeable, however, that one of the mort¬ 
gagors, namely Ghazi. Mai, had not joined 
in the sales and his interest in the equity 
of redemption still remains unaffeoted. It 
is further noticeable that neither party set 
up in its pleadings anything suggesting 
that all the descendants of Pheran Singh, 
the father of Naurang Singh and Ujagar 
Singh, were the owners of the mortgagee 
rights or had purchased the equity of 
redemption of the persons who had effeoted 

the sales. On the other hand one of the 
purchasers was Bhawani Din Singh, the 
son of Dayal Singh, who wa3 admitted in 
the written statement to have been separate 
from Pheran Singh. The effect of the- 
purchases could not in the oircum 9 tanoes 
have been to extinguish the mortgages o? 
to vest the rights of the mortgagors in the 
mortgagees except to a limited extent. 
The courts below have dismissed the olaim^ 
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of the plaintiffs on a ground whioh was 
not set up in the written statement, 
namely, that the mortgages and the 
purohases had been made by the joint 
family and the very basis on which the 
Courts below have proceeded cannot there¬ 
fore be sustained. 

A mortgagee is not in a position to 
deny the right of the mortgagors or their 
successors in interest to redeem the 
mortgage so long as the equity of redemp¬ 
tion subsists, and as pointed out in 
Seshamma Shettativ. Chickaya Hegade (1), 
a person who lawfully comes into posses¬ 
sion of land as a mortgagee cannot by 
setting up during the continuance of such 
relation any title adverse to that of the 
mortgagor inconsistent with the real 
legal relation between them, and that 

1 however notoriously and to the know¬ 
ledge of the other party acquire, by the 
operation of the law of adverse possession 
a title as owner or any other title in¬ 
consistent with that under which he was 
let into possession. In Kunwar Sen v. 
Darbari Lai (2) and in Khairaj Mai v, 
Daim (3) the same rule was enforced. 

It is not therefore open to Naurang 
•Singh and his successors in-interest to set 
up an adverse title so long as the right of 
tho plaintiffs to redeem the mortgages 
subsists and is not barred by limitation. 
The orders passed in the mutation pro¬ 
ceedings did not operate to extinguish the 
title of the plaintiffs, in fact tho orders 
referred to upheld or allowed the entry of 
the names of Thakur Prasad Singh and his 
son Bikha Singh in the revenue papers and 
the possession of Naurang Singh which 
appears to have continued in spite of the 
entries of their names can only be attri¬ 
buted bo tho title which he possessed as a 
mortgagee, of the whole of tho mortgaged 
properties till redemption was effeoted in 
due course of law. 

The appeal in these circum3baces must 
be allowed and the case remanded to the 
lower appellate Court with a direction to 
reinstate the appeal to its original number 
and to dispose of it after deciding the 
other points involved in the case in the 
manner provided by the law. The costs 
here and hitherto will abide the result. 

(1) (1902) 25 Mad. 507 =*12 M.L.J. 119. 

(2) (1916) 38 All. 411 = 34 I.C. 171. 

(3) (1905) 32 Cal. 296 = 32 I.A, 23 = 9 CJ.W.N 
201-2 A.L.J. 71=7 Bom. L.R. 1 = 
1 O.L.J. 684 = 8 Bar. 734 (P.C.). 


The oosta in this Court will inolude fees on 
the higher soale. 

Case remanded . 
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SULAIMAN AND KANHAIYA LaL, JJ. 

[Mirza) Imdad Hussain —Plaintiff-Appel¬ 
lant 

v. 

Mirza Haidar Beg and another —Defen- 
dants-Respondents. 

S. A. No. 1719 of 1922, deoided on 22nd 
May, 1924, from the decree of the District 
Judge, Benares, dated 18th July, 1922. 

Land tenure—-Co-sharers—' “ Hissedar ” owns a 
share in mahal.— But proprietary right in mahal 
without ownership of share therein is possible, 

The presumption of oustomof pre-emption raised 
by the wajibul-arz of a mahal is not rebutted by 
an express entry in the wajib ul-arz of one of the 
other mahals, which was carved out of the original 
village prior to the year when the wajib-ul-arz of the 
mahal in question was framed, for it may well be 
that the oo-sharers of the other mabal had agreed 
to abrogate the oustom which might have been in 
existence from before. A hissedar means a 
oo-sharer, that is to say, a person who owns a 
share in the mahal. A ‘ mahal ’ is ordinarily 
divided into 1 2 3 annas ' and ' pies ’ share or into 
' bighas ’ and ' biswas ’ share. It comprises a 
oertain specified area. A person who owns a 
fractional share in the 16 annas or a fractional 
share in the 20 biswas necessarily owns a share in 
the joint Khalsa land ao a oo-sharer. But there 
may be proprietors, who have proprietary interests 
in the mahal and yet do not own a fractional 
share of the 16 anna3 or of the 20 biswas, as the 
case may be. [P. 136, Cs. 1 and 2.] 

In the khewat against serial No. 1 the extent of 
the share was reoorded as 16 auuas. Under this 
serial number followed a list of three groups of 
oo-sharers against whose names separate shares 
were respectively reoorded. The total of these 
fraotionai shares was 16 annas. It was obvious 
that the group of proprietors mentioned under 
serial No. 1 owned among themselves the entire 
16 annas comprised in the mahal. After serial 
No. 1 there were other serial numbers namely 
No. 2 to 9 against eaoh of whioh in the share 
oolumn there was no entry whatsoever, out in the 
area oolumn speoified areae were reoorded. 

Held: that no proprietor in serial Nos. 2 to 9 
could be said to own any part of the 16 annas of 
the khalsa lands which were exhausted in serial 
No. 1. 

The owners of the areas in serial Nos. 2 to 9 
although proprietors oould not therefore be oalled 
oo-sharers, that is, persons who owned speoified 
shares in the 16 annas. [P. 137, C, 1.] 

Peary Lai Banerjee —for the Appellant. 

H. Mushtaq Ahmad —for the Respon¬ 
dents. 
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Sulaiman, J. This is a plaintiff’s 
appeal arising out; of a suit for pre-emption. 
The plaintiff alleged that there was a 
custom of pre-emption in the village under 
which he was entitled to pre-empt the sale 
by tho vendor in favour of the defendant 
vendee who was said to be a stranger. The 
vendee defendant No. 1 denied the existence 
of the custom and also pleaded that he 
himsolf was a co-sharer in the mahal and 
therefore on the same footing as the 
plaintiff pre-emptor. 

The Court of first instance came to the 
conclusion that no custom had been 
established at all and that the entry in the 
wajib-ularz relied upon by the plaintiff 
was a record of contract and not of custom. 
It however held that the defendant No. 1 
was not a oo-sharer in the same mahal , 
and that oven if there had been a custom 
he would not have been on the same foot¬ 
ing as the pre-emptor. 

The lower appellate Court has upheld 
the deoree of the Court of first instance but 
differed from it on both its findings. It 
has found that the oustom is established 
but that the defendant vendee is also a 
oo-sharer in the mahal and that therefore 
the plaintiff ha3 no preference. 

As to the question of the existence or 
non-exisbenoo of a custom it may be noted 
that th^ evidence consists of an entry in 
the wajib-ul-arz prepared at the settle¬ 
ment of 1881. The district however is a 
permanently settled district and that settle¬ 
ment is still in force. There is nothing to 
rebut the presumption raised from this 
entry except the circumstance that there is 
an express entry in the wajib-ul arz of one 
of the other mahals, which was carved out 
of the original village prior to the year 1881, 
that the co-sharers had a perfect right of 
transfer. This in our opinion does not 
necessarily negative the presumption of a 
oustom in the mahal in suit; for it may 
well be that the co-sharers of the other 
mahal had agreed to abrogate the oustom 
which might have been in existence from 
before. We are therefore not entitled to 
take into consideration the non-existence 
of such a right in the neighbouring mahal. 
We see no reason to differ from the view 
taken by the learned Distriot Judge that 
the plaintiff has established by prima facie 
evidence that the custom of pre-emption 
prevails in the mahal. 

The main question in controversy hi 
whether the defendant vendee is or is not 


a oo-sharer in the same mahal so as to 
defeat the right of the plaintiff. Under 
the terms of the oustom as reoorded in tho 
wajibul-arz the first right of pre-emption 
is given to a co-sharer who is a member of 
the family of the vendor {sharik khandan) 
and then to the co-sharers of the village. 
The plaintiff claimed to be a distant rela¬ 
tion of the vendor, but that point has not 
been gone into by the Court below and in 
the view which we take of the case it is nob 
necessary for us to decide that point. Tha 
defendant vendee however claimed to be a I 
oo-sbarer in the mahal. A “ hissedar ’* I 
means a co-sharer, that is to say, a person I 
who owns a share in the mahal. A ‘mahal* I 
is ordinarily divided into ‘annas * and ‘pies* I 
share or into ‘ bighas * and ‘ biswas * share. I 
It comprises a certain specified area. A I 
person who owns a fractional share in the I 
16 annas or a fractional 9hare in the I 
20 biswas necessarily owns a share in the I 
joint khalsa land as a oo-sharer. But there I 
may be proprietors, who have proprietary | 
interests in the mahal and yet do not own 
a fractional share of the 16 annas or of 
the 20 biswas, as the oase may be. That 
this is so is shown by a number of cases 
decided by this Court; (vide Mawari 
v. Moolchand (1), Mahadeo Prasad v. Jagar 
Desqir (2) and Izzat Husain Khan v. Bam 
Ghander (3). 

The main question to consider therefore 
is whether the defendant vendee owns a 
fractional share of the 16 annas in this 
mahal. 

A reference to the khe.wat shows that 
the constitution of the village is as 
follows :—Against serial No. 1 the extent of 
the share is recorded as 16 annas and the 
area is 56.21 acres and the Government 
revenue is Rs. 191-15-1. Under this 
serial number follows a list of three 
groups of co-sharera against whose names 
separate shares to the extent of 6 annas 
4 pies and 16 krants, 6 annas 4 pies and 
16 krants, and 3 annas 2 pies and 8 krants, 
are respectively recorded. The total of these 
three fractional shares is 16 annas. It 
is obvious that the group of proprietors 
mentioned under serial No. 1 own among 
themselves the entire 16 annas comprised 
in this mahal. After serial No. 1 there 
are other serial numbers namely Nos. 2 
to 9, against eaoh of which in the share 

(1) (1912) 34 AIL 434 = 14 I.O. 278 = 9 A.L.J. 670. 

(2) (1916) 38 All. 260 = 33 I.G. 23 = 14 A.L.J. 313. 

(3) (1920) 18 A.L.J. 120=69 I.O. 366. 
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column there is no entry whatsoever, but 
in the area column specified areas are 
recorded. Two of the proprietors men¬ 
tioned therein are the Municipal Board 
and the Government. There is the 
Government revenue of Rs. 14 recorded 
at the end of serial No. 9. The learned 
District Judge ha3 come to the conclusion 
that this represents the Government 
revenue payable on account o( serial Nos. 2 
to 9. Whether that is so or not and whether 
the revenue of Rs. 14 is confined to serial 
No. 9 alone, it is not necessary for us to 
decide. But it is not disputed that this 
3um of Rs. 14 is no part of Rs. 191-15*1 
which are assessed ou serial No. 1. Below 
all these figures we have the grand totals 
in areas and in the Government revenue, 
but the 16 annas share is not repeated. 
On a consideration of the entries in the 
khewat it is clear to us that it is only the 
proprietors mentioned under serial No. 1 
who own the entire 16 annas among 
themselves.lt follows therefore that no pro¬ 
prietor in serial Nos. 2 to 9 can be said to 
own any part of the 16 annas of the khalsa 
land which are exhausted in serial No. 1. 
The owners of the areas in serial Nos. 2 to 
9, although proprietors, cannot therefore 
be called oo-sharers, that is persons who 
own specified shares in the 16 annas. They 
are liable to pay Government revenues 
which are assessed against their shares, 
but they canuob be deemed to have 
engaged for the payment ol any part of 

Rs. 191-15-1 which is the Government 
revenue assessed on tbo 16 annas 
share described under serial No. 1. 
The defendant vendee cannot therefore 
claim to he a hissedar on bho seme footing 
as the plaintiff pre-emptor. In this view 
we are eupported by the ruling of Radha 
Rishen v. Abbasi Begam (4), where the 
distinction between a mere proprietor and 
a oo-sharer was very clearly drawn. 

It is also to be noted that both the 
Courts below described the properties 
entered under serial Nos. 2 to 9 as ‘ haqiat- 
i-mutafarriqa' that is to say miscellaneous 
properties. They did not describe these 
as a part or a fractional share of the 
16 annas of the mahal. 

In our opinion therefore the finding of 
the learned Distriob Judge that there is a 
custom of pre-emption should be upheld 
and so also the finding of the first 

(1) (1921) 19 A.L.J. 859 = 64 I.O. 480. 
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Court that the defendant vendee is 
not a co-sharer in the 16 annas of 
the mahal and is therefore not a hissedar 
within the meaning of the wajib-ul-arz. 

The result therefore is that this appeal 
is allowed and the decrees of both the 
Courts below are set aside and the plaintiff’s 
claim for pre-emption is decreed on pay¬ 
ment of a sum of Rs. 2,000 on or before the 
2nd of July, 1924. In case of such pay¬ 
ment the plaintiff will be entitled to his 
costs in all the Courts including in this 
Court, fees on the higher scale, from the 
defendant vendee. In case of default of 
payment the suit shall stand dismissed 
with costs in all the Courts. 

Appeal alloived. 
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Daniels, j. 

Baijnath Das —Defendant-Appellant 

v. 

Balmakund — Plaintiff- Respondent. 

Stamp Ref. in F. A. No. 513 of 1923, 
decided on 10th July, 1924. 

Civ. Pro. Code. S. lid—Appeal—Court fee — 
Court Fees Act, Sch. 27, Art. 1. 

Appeal from order under 9. 141 must be stamped 
ad valorem. (19 A L.J. 771, Overruled', 1922 All. 
223 ; 1922 All. 233 and 1925 Patna 1 (F.B.), Foil.) 
[P. 138, 3. 1 J 

P. L. Bmerjee —for the Appellant. 

Govt. Pleader —for the Crown. 

Judgment: —The question for decision 
in this reference is whether an appeal 
from an order passed on an application for 
restitution under section 114 of the Civil 
Procedure Code requires to be stamped ad 
valorem under article 1, schedule 1 of the 
Court FeeR Act as an appeal from a decree, 
or can be filed as an appeal from an order 
in execution on a Court-fee of Rs. 2. The 
suit out of which the reference arises was 
one claiming a declaration that the plaint¬ 
iffs were owners in possession of a house 
wbioh had bean 9old in execution and 
bought by the defendant appellant. The 
first court dismissed the suit. In appeal the 
suit was decreed for a one-third share in 
the house. The defendant had obtained 
possession of the entire house under the 
trial Court’s decree. The order under appeal 
has granted the plaintiff possession of a 
one-third in the house by way of restitu¬ 
tion. The appellant’s case is that the 
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plaintiff could only obtain possession of his 
one-third share by means of a suit for 
partition. 

The question of law does not admit of 
any doubt. Orders under seotions 47 and 
144 are expressly deolared to be decrees by 
section 2 of the Code. In the absence of 
any provision to the contrary appeals from 
decrees require to be stamped ad valorem. 
Tho fee payable on appeals under seotion 47 
would be ad valorem , but that it has 
been specially reduced by the Governor in 
Council by Notification No.l231-VII of the 
11th of October 1923, under the powers 
conferred by section 35 of the Court Fees 
Act as amended by the Devolution Act of 
1920. No similar reduction has been made 
in the case of appeals under section 144. 

In order to claim exemption from an ad 
valorem fee the objeotor is compelled to 
argue that all orders under section 144 are 
orders in execution falling also under sec¬ 
tion 47. There was at one time some 
difference of opinion even in this Court as 
to whether orders under section 144 were 
to be treated as orders in execution, and 
the objector is able to cite one decision, 
Gokul Prasad v. Ram Devi (1) in 
his favour, but the opposite view is now 
generally accepted and has been adopted 
by this Court in two cases, Jiwa Ravi v. 
Nand Ram (2>, and Brij Lai v. Damodar 
Das (3) and by the Patna High Court in 
an elaborate Full Bench decision in Balma- 
kund Manvari v. Basanta Kumari Dasi (4). 
The question has usually arisen with refer¬ 
ence to limitation whether an application 
would be barred if it falls under article 181 
of the Limitation Act but in time if it can 
be treated as an application for the execu¬ 
tion of a decree under article 182. The 
principle of these decisions is equally 
applicable to tho question of court-fees. 

An application under seotion 144 is no 
doubt one which carries out the intention 
of the appellate Court’s decree, but it does 
not directly execute that decree. What it 
does is to undo an execution wrongly 
granted by the Court below. In this case 
the High Court’s decree was a declaratory 

I and could only have been executed in res¬ 
pect of costs. The appellant must there¬ 
fore stamp his appeal ad valorem. As only 

(1) (1921) 19 A.L.J. 771 = 63 1.0.513. 

(2) 1922 All. 223**44 All. 407 = 20 A.L.J. 226. 

(3) 1922 All. 238 = 44 All. 555= 20 A.L.J. 456. 

(4) 1925 Patna 1 = 3 Pat. 371 = 5 P.L.T, 145 = 
(1924) Pat. 33 (F.B.). 


one-third of the house is really in¬ 
dispute and not the entire house, he asks 
leave to amend his valuation so as to- 
correspond with the matter in dispute^ 
He is permitted to do this. The Court-fee 
on the amended valuation (the value of 
one-third of the house) must be made good 
within two months of this date, failing" 
which the appeal will be put up for orders, 
of rejection. 

It is unlikely that the omission of 
orders under section 144 from the Notifi¬ 
cation referred to above was due to deli¬ 
berate intention. The exemption of appeals 
under section 47 from an ad valorem fee 
dates back to a time when the Code^ 
of 1882 was in force. Under that Code, 
section 583, an application by way of 
restitution was treated as a proceeding in 
execution and there was need for a separate- 
notification under the seotion corresponding 
to the present seotion 144. It is probable 
that if the matter is brought to the notice 
of Government, Government will not 
consider it desirable to impose an ad 
valorem fee on a party who is merely asking 
the Court to right a wrong unintentionally 
done by the Court itself. I direct that a- 
copy of this judgment be forwarded to 
Government with the suggestion that the- 
provisions of paragraph (4) of the Notifi¬ 
cation should be extended to appeals from, 
orders under seotion 144, 

Reference answered . 
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Mukherjee and Dalal, jj. 

Roshan Lai and another —Plaintiffs- 
Appellants. 

v. 

Ghaudhuri Bashir Ahmed and another — 
Defendants-Respondents. 

F. A. No. 464 of 1921, decided on 16tb 
June, 1924, from decree of the Sub- 
Judge, Allahabad, dated 19th May, 1921. 

• Limitation Act , S.25—Applicability depends on 
interpretation in each case—Section does not 
apply where the parties have agreed that time must 
run from a particular date . 

If the starting point is to be oaloulated, as so 
many months or so many years from a particular 
date, that point must be calculated aooordipg to 
the Gregorian calendar. On the other band, ifHhe 
starting point is otherwise fixed by the stipulation 
itself the Court oannot apply 8. 25 of the Limita¬ 
tion Aot. It is really a matter of interpretation. 

in every oase. 
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Where the intention was that the interest should 
be payable at the expiry of “ six months ” accor¬ 
ding to the Hindi oalendar that is to say on a 
particular date and not at the expiry of six months, 
and that the oause of aotion should arise on 
default. [P. 189, Os. 1 & 2.] 

Beld : that 8. 25 was not applicable. 

Gulzari Lai and S. N. Sen —for the 
Appellants. 

Iqbal Ahmed and Eukhtar Ahmed—lot 
the Respondents. 


Judgment:—The question for deter¬ 
mination in this appeal is whether the suit 
was rightly dismissed by the Court below 
on the ground of limitation. 

The suit was brought on foot of a bond 
executed on the 10th of July, 1908. The 
principal amount was payable in the course 
of three years. But it was also stipulated 
that interest would be paid every six 
months according to the Hindi calendar 
and if any such interest (payable every 
six months) should remain unpaid the 
mortgagee would be entitled to enforce his 
bond without waiting for the three years’ 
time. It is common ground that no 
interest was paid by the mortgagor. It is 
also common ground that if six months, 
according to the Hindi calendar, be added 
to the date of the bond, the starting point 
of limitation would be some time before the 
10th of January 1909, th9 date on which 
the suit was actually filed. On the other 
hand if six months, according to the 
Gregorian calendar, be taken from the date 
of the bond as the starting point of limita¬ 
tion, the suit would be just within time. 
The question is what course should be 
adopted to find out the starting point of 
limitation. 

The learned counsel for the appellants 
has taken his stand on section 25 of the 
Limitation Aot and has referred us to two 


cases, viz : Rungo Bujaji v. Babaji (1) and 
Latifi-un-nisa v. Dho.n Kunwar (2). The 
Court below has referred to the case of 
Dwarka Prasad v. Raja Ram (3). Wo 
have carefully gone through these cases 
and are of opinion that it is really a matter 
of interpretation in every oase. The true 
principle peems to be this. If the starting 
point is to be calculated, as so many 
months or so many years from a particular 
date, that point must be calculated aooord- 
ing to the Gregorian calendar. On the 
other hand if thestarting point is otherwise 


(1) (1881) 6 Bom. 83. 

(2) (1897) 24 Cal. 382. 

(3) (1915) 13 A.L.J. 486 = 29 I.C. 980. 


fixed by the stipulation itself, the Court 
oannot apply section 25 of the Limitation 
Act. In the oase of South British Fire 
and Marine Insurance Go. v. Brojo Nath 
Shaha (4), their Lordships of the Calcutta 
High Court had to interpret a policy of 
insurance and they held that lunar months 
were meant and not calendar months. It 
is therefore really a matter of interpreta¬ 
tion in every case. 

Coming to the facts of this case we find 
in the bond itself the following expres¬ 
sions :— 

“ I therefore covenant and give in writ¬ 
ing that I shall pay the principal to the 
said creditor within three years and shall 
continue to pay interest on the entire 
amount at- 14 -per cent, per mensem ac¬ 
cording to Sindi months including the 
intercalary month till the payment of the 
entire amount due thereunder...If God 

forbid.or if six monthly interest 

be not paid, th9 said creditor shall, under 
all the circumstances, have power to 
realise the whole of the principal, &c. ” 
We have read and re-read the document 
and wo have also consulted the original 
document in Urdu character. It seems 
clear to us that the parties meant that 
interest would be paid every six Hindi 
months without dividing the year in which 
there is an intercalary month into the two 
periods of six and seven months. This 
view of the stipulation has been taken by 
the plaintiff himself in the account appen¬ 
ded to the plaint. There interest has been 
calculated every six Hindi months. In the 
first two six months the calculation is from 
Asarh to Pus and Pus to Asarh. But in 
the third period which contained apparently 
an intercalary month, the six months are 
composod not of seven months Asarh to 
Pus but exactly six months Asarh to 
Aghan. The intention therefore was that 
the interest should be payable at the expiry 
of six months according to the Hindi 
calendar, that is to say on a particular 
date and not at the expiry of "six months” 
which under section 25 of the Limitation 
Aot would mean six months under the 
Gregorian calendar. 

The decree of the Court beiow seems to 
be right and we hereby dismiss the appeal 
with costs which will include counsel’s fees 
in this Court on the higher scale. 

__ Appeal dismissed. 

(4) (1909) 36 Cal. 516 = 2 I.O. 573 = 13 O.W.N. 

426. 
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Walsh, a.c.j. and Ryves, j. 

Tawassul Husain —Applicant. 

v. 

Wajid Ali and another —Opposite Party, 

F. A. No. 54 Of 1924, decided on 12tb 
June, 1924, from an order of the Additional 
District Judge, Cawnpore, 

*Ciu. Pro. Code , S. 62 — Actual residence at dale 
of plaint is not necessary. 

The word, residing, for the purposes of jurigdio- 
tion does not nooegaarily mean keeping within the 
jurisdiction. If a person has a residence within 
the jurisdiction it is sufficient residence although 
he may not bo staying there at the exaot time when 
the proooedings were initiated against him. 
[P. 140, 0, ‘2 ] 

M. N. Rama —for the Applicant. 

Majid Ah —for the Opposite Party. 

Walsh, A.O.J,:— We think that there 
has possibly been a miscarriage of justice in 
this case and that we must remit the 
matter for a hearing in the lower Cour'j. 
It is entirely the fault of the applicant, or 
rather his misfortune, because at the 
critical moment he was absent through 
illness. The Judge did not believe that he 
was ill, because he said, that there was 
only the statement of the pleader to 
support it. The Judge does nob say why 
he thinks, a man should keep away from 
an important appointment of this kind 
which he himself had started, unless there 
was some insuperable obstacle which 
prevented his attendance. As the matter 
was only a miscellaneous case and could 
bo disposed of on any convenient day the 
learned Judge ought to have adjourned it 
to another day or dismissed it altogether 
for default. Instead of that he did just the 
worst thing he could have dune. He 
started a kind of enquiry on imperfect 
material. We must, therefore, return it to 
the learned Judge to find as a fact whether, 
Billhaur in Gawnpore, was on the 25bh 
September, 1923, a residence of the lady in 
question. People do not always realise 
the true meaning of the word “residing ” 
for the purpose of jurisdiction. In this 
case section 62 requires the Court to be 
the District Court within whose jurisdiction 

such person is residing. That does nob 

necesarily mean that she slept the night on 

the particular day when the application 
was filed in the jurisdiction. A person 
may have several residences and may be 


residing in more than one plaoe for the 
purpose of jurisdiction. If a person has a 
private house to which he may resort in 
Calcutta, he has a residence there, and 
therefore, resides there even, if he only goes 
there once in five years. He may have a 
residence in Kashmir which he prefers to 
Calcutta. The word used by the Legislature 
to get over that difficulty when it desires to 
specify one place only as the place of service, 
or for establishing jurisdiction, is the word 
“ ordinarily ”, that is to say, the plaoe 
where a person ordinarily resides. Then 
that confines the Court to the duty of 
ascertaining the ordinary residence. Here, 
it is sufficient if she had any residence 
eveu although she was nob staying at the 
time. Now the evidence on the record 
throws a heavy burden on the party object¬ 
ing, nob bo show that she had a residence 
elsewhere, bub to show that she had 
no sorb of residence in Cawnpore. A 
sale-deed alleged to be executed by her 
only one month before the application, 
namely, the sale-deed, dated 18bh August, 
1923. describes her as a resident of 
Billhaur in Cawnpore, at present in 
Kanauj. Unless the Judge comes bo the 
conclusion that, by a curious bub true 
coincidence, there has been a complete 
abandonment of this residence between the 
18bh of August, and 25bh of September, the 
lady is really estopped from denying thab 
this place is not a residence of hers within 
the jurisdiction. It is a question of fact, on 
which Che evideoce appears to us to be all 
one way, even though she may also have a 
residence in Kanauj. We, therefore, remit 
the case bo the learned Judge to hear and 
determine on these faobs as to whether 
this residence in the sale-deed is a residence 
of her in Cawnpore and, if it is, to dispose 
of the application. The Judge will listen 
to any further evidence that may be tend¬ 
ered by either party on this question. 

Appeal dismissed • 


V 

i 




BIKRAMJIT RAI V. MAHANT DARSHAN DAS. Allahabad 141 


► 





1925 Allahabad 141. 

Nbavb, j. 

Bikramjit Bai and others— Defendants- 
Appellants 

v. 

Mahant Darshan Das and another — 
Plaintiffa-Respondents. 


S. A. No. 331 of 1923, decided on 9oh 
July, 1924, from a decree of the District 
Judge, Azamgarh, dated -30th November, 

1922. 

Civ. Pro. Code, 0. 22, r. i (3) and r. 9-Death 
of one respondent —No legal representatives substi¬ 
tuted— Appeal abates against all respondents tuhere 
their interest is inseparable . 

Though the rule ouly provides that the appeal 
Bhall abate aa against ihe deoeased respondent, 
there are cases in which it must abate as against 
all the respondents. The test is whether the 
result of leaving the decree to stand would be to 
have two inconsistent or contradictory deorees 
relatmg to the same subjeot-matter. Where the 
interest ol the respondents can be distinguished 
and separated then the appeal will abate as against 
the deceased respondent only ; where no such 
determination is possible it must abate against 
them all. 

Where sale was a joiut one in favour of six 
defendants and where during the pendency of an 
appeal from a decree refusing to set aside the sale, 
one of the respondents died, and where no iegal 
representatives were substituted in his stead. 

Held, the appeal abated against all the res¬ 
pondents. [P. 141, C. 2.] 

M. L. Aganuala —for the Appellants. 

S. N. Sen —for the Respondent, 


Judgment :—This appeal arises out of 
a suit brought by Mahant Darshan Das for 
possession of certain property on the ground 
that it belonged to the math of which he 
had been duly elected mahant. The pro¬ 
perty in suit had been sold by one 
Mst. Subhagi to Gobind Rai and five other 
persons. Mst. Subbagi’s claim to the pro¬ 
perty was that it had been given to her by 
Sheoraj Das a former mahant. 

The trial Court found that the property 
belonged to the math and should not have 
been transferred by Sheoraj Das but 
holding that the plaintiff had failed to 
prove his own due election as mahant 
dismissed bis suit. 


DarBhan Das appealed and made Mus- 
ammat Subhagi and all her transferees 
respondents. During the pendency of the 
appeal Gobind Rai died. No application 
was made to have his legal representatives 


made parties to the suit and no notice was 
taken of bis death in the lower appellate 
Court. 

The learned Judge found that Darshan 
Das had proved his title and decreed his 
suit against all the respondents including 
Gobind Rai. 

Only one point has been argued in this 
Court. That is that the whole appeal had 
abated as against all the respondents and 
the decree of the Court below had become 
null and void. 

Order 22, rule 4 (3) provides that when 
no application is made to cause the repre¬ 
sentative of a deceased defendant to be 
made a party, the suit shall abate as against 
the deceased defendant, and rule 11 of the 
same order makes the order applicable tc 
appeals. 

The appellants’ contention is that though 
the rule in question only provides that the 
appeal shall abate as against tjya deceased 
respondent, there are cases suoh as the 
present one in which it must abate as 
against all the respondents. The test is 
whether the result of leaving the decree 
to stand would bo to have two inconsistent 
or contradictory decrees relating to the 
samo subject-matter. Where the interest 
of the respondents can be distinguished 
and separated then the appeal will abate 
as against the deceased respondent only, 
but where no such determination is possible 
it must abate against them all. Several 
rulings of the Calcutta High Court have 
been cited in support of this proposition ; 
in particular Dendoo v. Sachoo (1), Sarat 
Kamim Dasi v. Ghaitanyo. Chandra Pro■ 
hcraj 2), and Kali Dayal Bhattacharjee 
v. Nagendra Nath Pakrashz (3). In the 
present case the sale-deed is a joint one in 
favour of six defendants. If the present 
appeal is not allowed then there will be 
two decrees—both of them final—under 
one of which the right of Gobind Rai to 
any part of the property in suit has been 
denied while in the other it has been 
allowed. At the same time it will be 
impossible for anybody to ascertain with¬ 
out a suit for partition over what part of 
the property his right extends. 

In my opinion this view is the correct 
one and must prevail. It has been taken by 


(1) 1924 Cal. 399. 

(2) 1923 Cal. 289. 

(3) (1919) 30 0.L.J. 217 = 54 I.C# 822=24 C.W.N. 

44. 
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the Lahore High Courb in Sirdari Lai v. 
■Bam Lai (4) and the principle underlying 
ib has been more than onoe affirmed by this 
■Court in oases under section 368 of the 
former Code of Civil Procedure, e. g. Hem 
Kumuar v. Amba Prasad (5). In that Code 
the words “ as against the deceased defend¬ 
ant ” did not find a place, but the Courts 
generally held that a distinction ought to 
be made between the case in whioh a suit 
on appeal could proceed in the absence of 
legal representatives and those in which 
it could not. It is clear that this is an 
instance of a case in which the absence of 
any representative of Gobind Rai makes 
it impossible that the lower appellate 
Court’s decree should be allowed to stand. 

The appeal is allowed, the decree of the 
Court below is set aside and that of the 
Court of first instance restored. The 
appellants will get their costs in both 
Courts including in this Court-fees on the 
higher scale. 

Appeal allowed. 

(4) (1920) 1 Lah. 225-57 I.C. 199 = 1 L.L.J. 225. 

(5) (1900) 22 All. 430= (1900) A.W.N. 136. 

* 1926 Allahabad 142. 

Walsh, a.o.j. and Sulaiman, j. 

Mohan Lai and others —Defendants- 
Appellants 

v. 

Bhuteshwar —Plaintiff-Respondent. 

F. A. No. 20 of 1924, deoided on 8bh 
July, 1924, from an order of District Judge 
of Agra. 

• (a) Civ. Pro. Code, S. 153—Overvaluing a suit 
to get round a previous decision is an abuse of the 
Court. 

Overvaluing the suit in order to get round a 
previous decision is an abuse of the prooess of the 
Court and the proper thing for the Court is to 
return the plaint for presentation to the proper 
Court. [P. 142, C. 2.] 

(b) Court Fees Act, S. 7, cl. ll~Sub-cl. CC— 
Suit for possession on ground of forfeiture is 
governed by the clause. 

Value of a suit for possession of lease property 
on the ground of termination of tenanoy by forfei¬ 
ture is not the value of the property itself but 
amount of rent payable for the year next before 
the date of the plaint. [P. 143, C. 2.] 

* Narain Prasad Asthana — for the Appel¬ 
lants. 

Oirdhari Lai Agarwala —for the Res- 
w ijsondent. 


Walsh, A.C.J.:—There are so many 
points upon whioh it seems possible to 
defeat the plaintiff's attempt to dodge the 
previous judgment, that it is somewhat 
difficult to seleot, and personally I have 
abandoned the task. I am inqlined to 
think that if I were driven to it, I should 
hold that, inasmuch as the plaintiff as a 
matter of grace—to use his counsel’s 
expression—succeeded in extracting from 
the Mun9if a decree giving him possession 
of the property in a suit in which he had 
merely made a claim for rent, he is estopped 
in this Court, or any other, from saying 
that the Munsif was nob competent bo 
decide the question of title in that suit, if 
he should come bo the conclusion that there 
was no tenancy. If he is estopped from 
disputing that point, then he is in this suit 
raising an issue whioh the Court is undoubt¬ 
edly competent to try, which has been in 
issue in a suit whioh the previous Courb 
was also competent to try. Bub I should 
prefer not to express a final deoision upon 
that point without further argument, 
beoause it is a new form of estoppel to me, 
and I am nob satisfied that ib is sound. 
Bub if the plaintiff’s vakil is correct in his 
view that the Munsif as a matter of graoe 
was justified in giving him a decree for 
possession as owner, after deciding that 
there was no tenanoy, then it seems to me 
that the plaintiff brings himself within the 
mischief of the 2nd rule of order 2, 
beoause it is quite clear bo my mind that 
the plaintiff knew that the Court which 
tried bis suit, would find as a fact that 
there was no tenanoy, and that he delibe¬ 
rately refrained from, and therefore within 
the meaning of the rule, relinquished his 
alternative claim for possession in the 
event of the tenanoy nob being established 
and of the defendants denying his title. 
This again is one of those points on 
whioh I should prefer to hear further argu¬ 
ment before I make up my mind that it 
was the right point for disposing of this 
case. I am also satisfied that this 3uib is 
an abuse of the prooess of the Courb within 
the meaning of section 153, having been 
deliberately chosen for the purpose of 
getting over the difficulty created by the 
judgment of the appellate Court in the first 
3uit. It looks rather as if the plaintiff had 
some reason for expeoting success as a 
matter of course in the Munsif’s Court in 
the first suit, otherwise it is difficult to 
understand why he did not value the suit 


A 
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as be has now done, at} Bs. 1,600, and 
bring it in the Subordinate Judge’s Court. 
.However, these observations are mere dicta, 
and my brother being quite satisfied that 
the better and safer course is to hold that 
this suit has been improperly valued, and 
ought to have been rejected on that ground, 
I agree with that view, and allow the 
appeal, reverse the decision of the lower 
appellate Court, and direct the plaint to be 
returned to the Munsif’s Court with the 
value of Rs. 24. The appellants will have 
the costs in all Courts, including in this 
Court, fees on the higher 3oale. 

Sulaiman, J.: —It is necessary to recite 
the allegations in the plaint in order to 
make the point clear. The plaintiff alleged 
that he was the owner of the house in 
dispute, and that the defendant No. 1 had 
been a tenant for about seven years. That 
as he did not pay rent for three years, the 
plaintiff instituted a suit against him for 
for ejectment and for arrears of rent, and 
in the written statement filed by the 
defendant to that suit, he expressly denied 
the tenancy and the plaintiff's title. It 
was further alleged that that suit was 
decreed by the first Court on the ground of 
title, though the tenanoy was not proved, 
but on appeal, the learned Judge dismissed 
the suit altogether. The cause of action 
for the present suit is stated to be the date 
of the written statement, in which the 
defendant denied the plaintiff’s title. The 
plaintiff originally claimed a declaration 
that he was the owner of the house in 
dispute, but that relief was subsequently 


struck out, and a relief for recovery of 
possession was substituted. 

The defendant in his written statement 
denied that the Court of the Subordinate 
Judge had jurisdiction to entertain the 
claim. The learned Subordinate Judge 
however overruled this plea, but dismissed 
the suit on the ground that the previous 
finding and decree were a bar to the present 
olaim. When the plaintiff went up in appeal 
to the District Judge, the defendant filed an 
application stating that the suit was not 
cognizable by the Subordinate Judge, 
inasmuoh as the valuation had been deli¬ 
berately inflated. The learned Judge, 
however, has overruled this plea and 
allowed the appeal, decreeing the suit on 
the ground that there wan no bar of sec- 
'tion 11 of the Code of Civil Procedure. 

I quite agree with the learned Chief 
Justice that this suit was apparently a 


dodge to get round the previous deoision. 
In fact in paragraph 9 of the plaint, the 
plaintiff himself admits that he has 
apprehension that his rights will be 
prejudiced by the previous judgment, and 
it was to remove that cloud that he has 
instituted the suit. 

I think the easiest way to dispose of 
fcbis case is to direct the plaint to be 
returned for presentation to the proper 
Court. 

On the allegations in the plaint as 
recited, there can be no doubt that the 
claim was brought by the plaintiff in the 
capacity of a land holder against a tenant, 
who having denied his title, had forfeited 
his lease. Tnere can be no doubt that the 
allegations contained in the plaint amount 
to this, that there had been a forfeiture and 
that the lease had terminated. It is not 
disputed before us that the previous suit 
related to the whole house. 

Under section 8 of the Suits Valuation 
Aot, in suits other than those referred to in 
the Court Fees Act in section 7, paragraphs 
5, 6, 9 and 10, the value as determinable 
for the computation of Court-fees and the 
value for the purposes of jurisdiction shall 
be the same. 

Under section 7, clause XI, sub-clause 
(ce), in a suit between landlord and tenant 
for the reoovery of immoveable property 
from a tenant, including a tenant holding 
over after the determination of a tenancy, 
the Court-fee has to be determined accord¬ 
ing to the amount of the rent of the 
immoveable property to which the suit 
refers, payable for the year next before the 
date of presenting the plaint. 

It is clear therefore that when a suit is 
brought for possession of leased property 
on the ground that the tenancy has 
terminated by forfeiture, the proper 
valuation of the suit is not the value of 
the immoveable property itself, but the 
amount of the rent payable for the year 
next before the date of presentation of the 
plaint. On the admitted facts the alleged 
rent payable by the defendant used to be 
Bs. 2 per month, and therefore the rent 
for one year would be Bs. 24 only. The 
plaintiff, however, values the claim at 
R 3 . 1,600 which is the market price of the 
entire house. I am therefore of opinion 
that the valuation was purposely inflated 
in order to provide a ground for getting 
round the previous deoision. The suit 
should have been filed in the Court of the 
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MuD8if and not in that of the Subordinate 
Judge. I therefore agree that the plaint 
should be returned for presentation to the 
proper Court. The plaintiff will of course 
pay costs to the defendant in all Courts. 

By the Court :—The order of the Court 
is that the appeal is allowed, the decrees of 
the Courts below set aside, and it is directed 
that the plaint be returned to the plaintiff 
for presentation to the proper Court. The 
defendants will get their costs from the 
plaintiff in all Courts, including in this 
Court-fees on the higher scale. 

Appeal alloiued. 


*1926 Allahabad 144. 

Dalal, j. 

Badri Prasad —Pla intiff-Appellant 

v. 

G. I. P, Railway —Defenaants-Respond- 
ents. 


S. A. No. 113 of 1923, decided on 25th 
June, 1924, from a decree of the Sub-Judge, 
Agra, dated 4th October, 1922. 


* (a) Railways Act, S. 77—No notice is neces¬ 
sary where Railway Company does not allege loss 
but non receipt of articles . 

Unless the Railway Company alleges and proves 
that the paokage has been lost, do notice would be 
neoessary only on the ground that there had been 
loss to the consignor whatever may have happened 
to the paokage while in the custody of the Railway 
Company. Where goods have been delivered 
inadvertently to the wrong person by the Railway 
Company the oase would bo different from the oase 
where the Railway Company denies receipt of a 
paokage. This enactment of thogiving of notioe is 
intended to enable a Railway Company to make 
enquiry promptly. Where however the Railway 
Company denies receipt of a parcel there oan be no 
oooa9ion for any inquiry a3 to what has happened 
to that parcel in transit and no notioe is necessary. 

* (b) Railways Act, 8. 77 — Compensation for 
pilfered goods—Notice must be given within six 
months from delivery of goods to Company. 

As regards compensation for pilfered goods a 
notioe is neoessary. The time of six months does 
not oommenoe from the date of delivery of the 
damaged paroel by the Company to the consignor, 
but from the time of delivery of the goods to the 
Company by the oonsignor for carriage, 

K. N. Katju —for the Appellant. 

L. P. Zutshi —for the Respondent. 


Judgment :—The plaintiff Lala Badri 
Prasad delivered according to his statement 
five packages to the Railway Company at 
Dholpur for being booked to Agra to be 
carried in the brako van. This was done on 


19th April, 1920. On 22nd October, 1920, 
he drew the attention of the Railway autho¬ 
rities that these five paokages had not been 
delivered go him. This notice was given 
to the Railway Company three days more 
than six months from the date of delivery 
of the luggage. On 19th November, 1920; 
only four packges were made over by the 
Company to the plaintiff and out of one of 
these it is alleged that certain articles of 
the plaintiff were stolen during transit. 
On 28bh February, 1921, be gave a notice to 
the Company of his claim for the value of 
the one package not delivered to him and 
of the articles missing from a package 
which was delivered to him in a damaged 
condition. 

He instituted a suit for the recovery of 
Rs. 516 with the following details : Rs. 431, 
price of goods contained in the missing 
package and Rs. 85, price of articles found 
short in one out of the four packages return¬ 
ed bo him by the Company. As regards the 
missing package the plea in para. 2 of the 
plaint was that it was withheld by the 
Railway Company. The reply of the Com¬ 
pany was that only four packages were 
delivered by the plaintiff bo the Company 
and no fifth package was received by the 
Company. 

In the first Court one of the pleas was 
that notice within time had nob been 
given by the plaintiff to the Company as 
required by section 77 of the Railways Act 
No. 9 of 1890 and that, there/ore, the 
plaintiff was nob entitled to compensation 
for his losn. The first Court of the Munsif 
of Agra held that the period of six months 
for a notice begins to run from the date on 
which delivery of packages is made by the 
Company to the consignor. The learned 
Munsif therefore decreed the suit holding 
that the missing package*was worth Rs. 431 
and the value of the pilfered goods Rs. 85. 
On appeal by the Railway Company the 
learned Subordinate Judge as an appellate 
Court held fcba,b notice was nob given with¬ 
in time and further that notioe was neces¬ 
sary under the circumstances of the present 

case. 

In this second appeal two points were 
argued by the learned counsel for the 
plaintiff (l) that as regards the package 
which was not delivered and withheld by 
the Company no notice was necessary 
and (2) that time for the giviug of a notice 
by a consignor to the Railway Company 
begins to run from the date of the delivery 




BADRI PRASAD V. G. I. P. RAILWAY. 


Allahabad 145 


of goods by the Company to the consignor 
as held by the first Court. 

In my opinion the first argument is 
correct but not the second. Under section 
77 a notice is essential when a consignor 
desires compensation “ for the loss, destruc¬ 
tion or deterioration of animals or goods 
delivered to be carried ” by the Company, 
The question is whether the claim in the 
present suit is based on loss, destruction 
or deterioration of the package which was 
not delivered. In the plaint it was specific¬ 
ally alleged by the plaintiff that the pack 
age was withheld by the Company. The 
Company itself did not- plead any loss or 
destruction of this package but alleged that 
no such package was delivered to it. This 
allegation of the Company has been found 
to be false by both the Subordinate Courts. 
The Company has noi explained what 
became of this missing package. A learned 
Judge ot this Court Mr. Justice Lindsay 
approved of a Bench ruling in Changa Mai 
v. Bengal and North-Western Ry. Co. (1) 
where it was held that the word loss in 
flection 77 of the Railways Aot means loss 
by the railway and not simply loss to the 
owner: Secretary of State v. Jiwan i'2), On 
behalf of the respondent another Punjab 
ruling, Bills Sawyers & Go. t Ltd. v. Secre¬ 
tary of State (3) was quoted. In this Court 
that ruling, has been rtissented from in East 
Indian Railway Company v. Kishan Lai (4) 
When the burden of notice is laid on the 
consignor the words of the section must be 
‘strictly oonstrued. Unless the railway 
oompany alleges and proves that the pack¬ 
age has been lost no notice would be 
necessary only on the ground that there 
had been loss to the consignor whatever 
may have happened to the package while 
in the custody of the railway compauy. 
The facts of the Madras case quoted on 
behalf of the respondent were different. In 
the Madras and Southern Mahratta 
Railway v. Haridoss Banmalidoss (5) it 
was known that the railway company 
elivered the package to a person who was 
nobbhe consignee but olaimed to be enti¬ 
t y tQ lb » In su ch a case it may be said 

(1) (1897) 6 P.R. 1897. 

(2) 1923 All, 426 = 45 All. 380 = 21 A.L.J, 220 = 4 

Ij.K.A. Civ, 166. 

3) (19 (P B ) ,jah ' 133 " 61 I,a 936=33 L,L Jl 297 

(4) 530 = 21 438 = 4 L. 

11) (1918) 41 M*d. 871 =85 M L J. 35-24 m L T 
88 = 49 I C. 69 = 8 L W. 340. * 
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that there was loss to the company. Where 
goods have been delivered inadvertently to 
the wrong person by the railway company 
the case would be different from the 
present where the railway company denies 
receipt of a package. It is obvious that 
this enactment of the giving of a notice ie 
intended to enable a railway company to 
make enquiry promptly. Where however 
the railway company denies receipt of a 
parcel there can be no occasion for any 
inquiry as to what has happened to that 
paroel in transit. The present case is 
therefore distinguishable from the one 
reported in the Madras Law Reports, A 3 

no notice was neoessary the plaintiff’s suit 
must succeed for Rs. 431. 

As regards compensation for pilfered 
goods the plaintiff's learned Counsel 
admitted that a Dotico was necessary.. 
His contention was that the time of six 
months commenced from the date of 
delivery of the damaged parcel by the 
oompany to the consignor. In my opinion 
the words of the section are clearly against 
such an interpretation. They are “within 
six months from the date of the delivery of 
the animals or goods for carriage by 
railway.” Where there is loss or destruction 
there will be no delivery by the company 
to the consignor and the words would nob 
be applicable. In their ordinary interpreta¬ 
tion also the words enaot that the date of the 
notice must be within six months of 
the date of the consignment. It was 
asked how a consignor was to know 
of loss, destruction and deterioration until 
he received some intimation from the 
company or there had been delivery of a 
damaged paroel by the oompany to him, 

In my pinion the consignor should take 
action immediately the delivery is delayed 
and such aofcion must be within six months 
of the delivery of the goods to the company. 
This short time is fixed in order to warn 
the responsible officials of the oompany 
and enable them to make an inquiry 
when an inquiry would be possible and 
would be likely to be fruitful. The suit ae 
regards price Of pilfered goods is barred 
under the provisions of 77 of the Railways 

Id the result I set aside the decree of the 
ower appellate Court and deoree the plain¬ 
ts 8 suit for the amount of R*. 431 witk 
proportionate oosts of all the courts. 

Decree sst aside. 
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Mukerji and Dalal, jj. 

Bhagwan Das Mar war i and others — 
Plaintiffs- Appellants 

v. 

Suraj Prasad Singh and others —Defen¬ 
dants-Respondents. 

F.A. No. 235 of 1922, decided on 23rd 
July, 1924, from a decree of the Subordi¬ 
nate Judge, Gorakhpur, dated 9th May 
1922. 

{a) Civ. Pro. Code, S* 47—Collector is not a 
Court. 

Colleotoc executing a decree transferred to him 
is not a Court and therefore oaoaot entertain an 
application under 8- 47. fP. 143, C 2,] 

(6) Civ, Pro. Code, 0. 21, R. 02 (J )—Suit lies to 
set aside decision of Collector confining a sale . 

Where a deoreo was transferred to Collector for 
execution and the Collector to whom an applica¬ 
tion to set aside the sale was made, dismissed the 
aame and ooofirmcd the sale : held, that a suit to 
set aside the sale on the ground of fraud oovering 
a wider ground than the one in O. 21, R. 90 (1) 
i.e., fraud in publishing or conducting a sale, is 
maintainable and is not barred by any provision 

of law. [P. 150. Ce. 1 and 2.] , 

Tej Bahadur Sapru, Haribans Sahai and 
Piary Lai Banerjee—tor the Appellants. 

Sankar Saran, Harnandan Prasad , 
Kailas Nath Katju and S. S. Sasiry— for 

the Respondents. 

Mukerji, J. :—The suit out of which 
this appeal has arisen was dismissed by 
the learned Subordinate Judge on a 
preliminary ground without trying whether 
the allegations of fact made in the plaint 
were correct or not. In this Court his 
judgment has been sought to be supported 
not only on the ground on which it is 
based, but also on the ground that the 
plaint discloses no cause of action. 

The history leading to the institution 
of the suit is as followsThe plaintiff 
Bhagwan Das who has since died and the 
father of Kanhaiya Lil, the defendant 
No. 11, Duli Chand were brothers. Babu 
Basdeo Narain Singh and Ram Udit 
Naram Singh, defendants third party to 
the suit owned the entire mahal No. 10 in 
the village of Dudhai, a portion of which, 
viz., a 10 anna share is in suit. It appears 
that the entire mahal was mortgaged with 
Bhajan Rai uuder two transactions, one 
being usufructuary and the other a simple 
mortgage. Duli Chand took a third 
mortgage which was usufruobuary with 


respect to a 14 anna share in the mahal 
and paid off the usufructuary mortgage. 
Bhajan Rai, the father of the defendants 
second party, brought his suit for sale on 
foot of his simple mortgage and made 
Duli Chand a party to the suit. The suit 
was decreed and a little over a sum of 
Rs. 10,000 was declared to be payable 
under the decree. This decree was passed 
on the 13th of July, 1918. On the 20th of 
September, 1918, Duli Chand and his 
brother Bhagwan Das, the original plaintiff 
of the suit, purchased a 13 annas 6 pie 
share out of the entire mahal for a consi¬ 
deration of Rs. 36,000 and odd. The 
largest portion of the consideration money 
went to satisfy the debts already due to 
the two brothers under the previous 
mortgage and other transactions and the 
balance, a sum of Rs* 10,000, was left 
with the vendees for payment to Bhajan 
Rai. This money, however, was not at once 
paid. About a year after this purchase, 
three sets of plaintiffs brought suits for 
pre-emption against Bhagwan Das and 
Duli Chand. One suit was instituted by 
the defendant No. 7 Musai Singh alias 
Udai Bhan Singh. Another suit was 
instituted by Ram Partab Singh, the 
defendant No. 8, in the suit. These two 
pre-emptors have been described as defend¬ 
ant’s fourth party. The third suit was 
brought by the defendants described as 
fifth party. The suits brought by the 
defendant’s fourth party were deoreed and 
the suit brought by the defendants fifth 
party was dismissed. Tbe Court ordered 
that the two successful plaintiffs should 
each pay one-half of the purohase-money 
already paid by the vendees, viz., one-half 
of Rs. 26,000 and odd and that the balance 
payable to Bhajan Rai should be paid by 
them in equal moieties. It was further 
ordered that if one of the plaintiffs failed 
to pay the amount payable by him and 
thus to pre-empt one-half share in the 
property, the other plaintiff might pay 
this amount and obtain possession over 
the other half. It appears that as a 
matter of fact the decretal amount due to 
Bhajan Rai was not paid and Bhajan Rai 
brought about a sale of a 10 anna share. 
The property being ancestral, the decree 
was transferred to the Collector for execu¬ 
tion and he held a sale on the 21st of 
June, 1920, and the entire 10 anna share 
was purchased by the defendant first party 
Suraj. Prasad Singh for the sum of 
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B8. 10,000. At fcho sale a subsequent 
mortgage was notified because the Deputy 
Collector, who was acting for the Collector, 
discovered the existence of an incumbrance 
over the property. The learned Assistant 
Collector admits in his proceedings that 
the Civil Court had not ordered the notifi¬ 
cation of any such mortgage. The 
defendant first party does not admit that 
he is liable to pay any prior mortgage The 
fact of the sale having coma to his know¬ 
ledge, Duli Chand deposited in Court the 
entire decretal amount with 5 per cent, on 
the sale price and prayed for the sale to 
be set aside. Tais application was 
opposed not only by the auotion-purcha- 
aer, but also by the mortgagors judgment- 
debtors and the decree-holders. Toe 
Assistant Collector held chat on account 
of the pre-emption decrees passed against 
him, Duli Cnand had ceased to have any 
interest in the property and he could not 
make a valid deposit. He accordingly 
recommended to the Collector that the sale 
should bo confirmed. The sale was ac¬ 
cordingly confirmed on the 12tb of 
■October, 1920. An appeal was taken to 
the Commissioner but he upheld the order 
of tna Collector A petition to the Board 
of Revenue for revision wa3 also unsuc¬ 
cessful. Bnagwan Das and Duli Chand bad 
filed appeals against the pre-emption 
decrees and they ware pending before this 
Court. An application was made by the 
/respondents that they might be allowed to 
withdraw chair suits and they offered to 
pay the costs of the appellants. This 
application was allowed. The date of this 
application as given in our printed record 
seems to be incorrect. In she plaint the 
factum of this Court having permitted the 
pre-emptors to withdraw their suits is men¬ 
tioned and this shows thac the order must 
have been passed before the institution of 
the suit, out of which this appeal has 
arisen. It also appears that Duli Chand 
made an application to the Subordinate 
Judge asking him to sec aside toe sale held 
by the Collector and oondrmei by him. 
This application wa3 rejected by the 
Subordinate Judge and the judgment was 
upheld by this Court on the sole ground 
that Civil Court had no jurisdiction to 
interfere with the proceedings of the 
Collector. These two last-mentioned 
facts are not to be found on the record of 
the present case. But we were referred to 
She file of the Ex. F.A. No. 208 of 1923 


of this Court which was decided on the 
15th of April 1924 by two learned Judges 
of this Court. 

Now, the suit, out of which this appeal 
has arisen was brought on the following 
allegations. Bhagwan Dis said that he 
was no party go the decree. lie and his 
brother Dull Cnand were ohe victims 
of a fraud committed jointly by the 
judgment-debtors, too decree-holders, the 
auction purchaser and the pre-emptors. 
Evidently by ‘ pre-emoDors ’ the plaintiff 
means the successful pre emotors Tae 
plain bit! says that these persons combined 
to deprive the nurcoasers, namely, 
Bhagwan Das and Duii Cnanu, of their 
property and with this view they in the 
first instance kept them in the dark as to 
the fact that execution proceedings were 
being taken and how they were going on. 
After the sale was held Duli Cnand came 
to know of the sale and he made a deposit. 
The application was opposed. The pre- 
emotors, as they were anxious that the 
property should go to them through the 
auction-purchaser, never made any attempt 
to pay the decretal amount When they 
found oug that the auction-purchaser had 
successfully resisted Duli Chand in hi 3 
attempt for the sale being set aside, they 
withdrew their suit by an appli¬ 
cation in the High Court. Tnis act of 
theirs was a part of the same con¬ 
spiracy. On these allegations, Bhagwan 
Das asked that the auction sale of the 
218b of June, 1920, might be declared to be 
void and he should b3 maintained in pos¬ 
session. In the alternative he askel for 
possession. 

It has been argued that the plaintiffs’ 
case has really beeu elaborated in the High 
Court and that it was originally much 
more confined. It is pointed out that the 
plaintiff furnished further particulars by 
bis appHoation dated the 1st of March, 
1J22, and that the Court should not take 
cognizanoe of any allegation other than 
what is to be found in the said application. 
But that application was intentionally 
confined to matters relating to the sale, 
ihis application was filed in reply to 
defendants’ application dated the 22nd of 
February, 1922. Both the applications are 

printed as Nos. 8 and 9 at pages 14 and 
l j of the printed record. The defendants’ 
application ^ will show that he wanted 
particulars in connection with sale pro¬ 
ceedings ’ and he was supplied with these. 
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It will ba seen that the plaintiff and 
Dull Cband purchased property worth 
Es. 36,000 (speaking roughly) and paid a 
substantial portion (Es. 26,000 and old) 
of the consideration money. They had 
undertaken to pay off the balance 
and they did make a genuine attempt 
to pay off the decree, Whether they 
were kept in ignorance of the execution 
proceedings or nob is a matter which 
will have bo be tried. They further say 
that the conspiracy between the pre- 
emptor and the decree-holder and the 
auction-purchaser was that the property 
ehould be wrested from Bhagwan Das and 
Dull Cband either by means of a 
pre-emption decree or if possible by an 
auction-purchase, of which Bhagwan Das 
and Ouli Chand should be kept in 
ignorance. Although the pre-emptor 
Musai Singh paid into Court the sum of 
Es. 26,000 it is alleged that, they never 
paid the money which the Court had 
directed them to pay to Bbajan Eai. It is 
pointed out that this was done at the risk 
of losing the pre-empted property simply 
because the idea was that if they could 
obtain the property by a purchase at 
auction in execution of a decree passed on 
a first mortgage they would get the property 
very cheap and in that case they would 
forego their claim for pre-emption. It is 
urged that, the result of the pre-emption 
decree was that on foot of it the decree- 
holder was enabled to resist Duli Chand’s 
application before the Assistant Collector 
for the setting aside of the sale. It was 
contended before the Assistant Collector 
that owing bo the pre-empbian decrees 
Duli Chand bad left in him no interest to 
pay the decretal amount and penalty and 
thus to save the property. It is pointed 
out that when Duli Chand’s application 
failed, no necessity was left for the pre- 
emptor Musai Singh to resist the appeal 
of Bhagwan Das and Duli Chand, and they 
withdrew their suit. The result of ail that 
has happened is absolutely clear. Who¬ 
ever may be to blame for it, Bhagwan 
Das and Duli Chand have lost not only 10 
annas share out of 13 annas 6 pies pur¬ 
chased by them, hub they have also lost a 
sum of Es. 26,000 which they had already 
paid for the purchase of the property. 
It is nob the oase that these men were 
unwilling or unable to pay the balance of 
the purchase money and to redeem the 
promise to pay the whole of the purchase 


money. The question is whether this 
unfortunate result was the outcome of a 
conspiracy as alleged by the plaintiff or 
whether it was due to an unfortunate 
combination of circumstances over which 
the defendants had no control. It will thus 
be seen that if the plaintiffs’ allegations 
be true ho ought to be entitled to relief. 
Where there is a wrong there is a remedy 
is a maxim of old standing, specially as 
fraud vitiates all proceedings, nob only 
transactions between private parties, but 
even all proceedings held in a Court of law. 

Now, let us see whether there is any¬ 
thing in law to bar the trial of the 
plaintiffs’ suit. 

The learned Subordinate Judge threw 
out the suit by a short judgment 
holding that it was barred by provisions 
of Order 21, Eule 92, Clause 3 of the 
schedule of the Civil Procedure Code. 
It has been further contended on behalf 
of the respondents that in any case 
a suit will nob lie. The remedy lay 
by an application under section 47 of the 
Civil Procedure Code and that remedy has 
already boen exhausted. 

To take the second point first—it appears 
that although Bhagwan Das was nob a 
party by name to the deoree obtained by 
Bbajan Eai who is now represented by his 


sons, the defendants second party, 
Bhagwan Das must be deemed to be a 
representative of the judgment-debtor as 
he purchased subsequently to the passing 
of the decree the interest of the mortgagor. 
Ordinarily therefore hi3 relief could be 
granted only under section 47 of the Civil 
Procedure Code and not by a suit. 

When Duli Chand made an application 
to the Subordinate Judge for the setting 
aside of the sale held by the Collector his 
application was thrown out on the ground 
that the Civil Court had no jurisdiction to 
interfere with a sale held by the Collector 
for executing a decree against ancestral 
property. The order of the Subordinate 
Judge was affirmed by this Court. This 
order, speaking respectfully, was a perfectly 
right order. It is difficult to see how the 
Civil Court executing the deoree can inter¬ 
fere with an order passed by the Collector to 
whom the deoree had to be sent for execu¬ 
tion on account of the property being 
ancestral. The Collector exercises his 
powers under the authority of the Local 
Government and he is in no way subordi¬ 
nate to the Civil Courts. An application 
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therefore before the Subordinate Judge 
under section 47 of the Civil Procedure 
Code will be and was held to be miscon¬ 
ceived. It is not preteuded that an 
application under section 47 of the Civil 
Procedure Code lay before the Collector. 
The Collector is nob a Court executing the 
decree. He is nowhere mentioned as a 
Court and the legislature therefore found 
it necessary to say specifically that when 
a Collector exercises his jurisdiction in the 
matter of the execution of decrees he should 
be deemed to be acting judicially (see 
section 71 of the Civil Procedure Code). 
If the Collector had been a Court ib would 
nob have been necessary to sa> that he 
should be deemed to be acting judicially. 
On this point some cases were cited by Dr. 
Katju, the learned Counsel appeariog for the 
respondents. These are Muhammad Said 
Khan v. Prayag Sahu (l) and Kushal 
Ghand v. Nand Ram (2). In the former 
case, a question arose whether a certain 
adjustment of the decree certified before 
the Collector who was executing a decree 
against ancestral property was or was nob 
a valid adjustment and whether the 
acknowledgment of the decree made by the 
• judgment-debtor before the Collector could 
or could nob be relied upon by the decree- 
holder for the purposes of saving his 
deoree from limitation. All that was held 
by Burkitb, J., was that it was the duty of 
the Collector to execute the decree and he 
was therefore properly seized of the appli¬ 
cation for adjustment. Its followed there¬ 
fore that an acknowledgment of the decree 
made before the Collector was held to be a 
right acknowledgment. I do not find any¬ 
thing in this decision supporting the 
contention of the learned counsel for tha 
respondents that a Colleotor is a Court 
and ho can entertain an application under 
section 47 of tha Civil Procedure Code after 
he has confirmed a sale. In the case in 
35 Bombay, all that was held was (so far 
as is relevant for our purposes) that while a 
Collector is executing a decree he is entitled 
to aot upon a statement of the decree-holder 
that his decree has been satisfied. Ib was 
pointed out that while the Collector wa 3 
executing the decree he was in charge of 
the execution and an intimation to the 
Collector of the fact of payment satisfied 

•the conditions of section 258. The third 


U) (1894) 16 All. 938*11891) A.W.N. 65. 

<49) (1911)35 Bom. 616-12 I.C. 672 = 13 Bom. 
LR. 977. 


case relied upon by Dr. Katju is that of 
Shriniioas v. Jagadevappa f3). In tbab 
case ib was held that where an execution of 
a decree was proceeding before the Collec¬ 
tor, ho wa9 the only authority to whom 
an application should he made for 
permission to bid at the auction sale by 
the decree-holder. The Local Government 
of Bombay have made rules by which the 
power of the Civil Court to grant permis¬ 
sion to the decree holder to hid have been 
granted to the Collector while executing a 
decree. This case theref u*e is no author¬ 
ity for the proposition that the Collector 
executing a decree against ancestral pro- 
perty was a Court and could entertain an 
application under section 47, of the Civil 
Procedure Code. The rulings quoted, 
therefore, are of no avail to the respondents. 

It follows that the Collector could 
not take cognizance of the present com¬ 
plaint of Bhagwan Das as an application 
under section 47 of the Civil Procedure 
Code. If there is a wrong there is a, 
rame3y and if there be a remedy that 
remedy must he by a suit unless the 
institution of such a suit is barred by law. 

I come therefore now to examine the 
provisions of Order 21, rule 92, 3ub-rule 3. 
This rule lays down that no suit to set 
aside an order made under that rule shall 
be brought by any person against whom 
suoh an order is made. The order referred 
to is an order confirming or setting aside a 
sale. I will assume that for the purposes 
of the application of this rule Bhagwan 
Das was a party against whom an order 
confirming a sale has been made, he 
being the legal representative of a 
judgment-debtor. But what is the scope 
of the ruling? Rule 92 says in sub-rule 2 
that where such application is made and 
allowed, that is to say, where an applica¬ 
tion co set aside a sale on the several 
grounds mentioned before is made and 
allowed and where a deposit under rule 8$ 
is made within the limited time the Court 
shall pass an order setting aside the sale. 

In sub-rule 1, rule 91 says where any 
such application as is mentioned in rules 
89, 90 or 91 has been made and has been 
disallowed or no suoh application has been 
made, the Court shall pass an order con¬ 
firming the sale. To understand therefore 
the soope of rule 92, we have to examine 


(3) (1918)42 Bom. 621 = 46 I.C. 653 = 20 Bom 
L.R. 708. 
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the rules 89, 90 and 91. Rule 91 is not 
relevant lor our purposes because it relates 
to an application by the purchaser to set 
aside the sale on the ground that the 
judgment-debtor had no saleable interest. 
Rule 89 relates to an application by a 
judgment debtor or any person interested 
in the property to set aside the sale after 
deposit of the decretal amount and the 
penalty. The present suit does not seek 
to set aside the sale on any auoh ground. 
It seeks to have the sale set aside on much 
larger grounds. Rule 90 applies to the 
case where there has been material 
irregularity or fraud in publishing or 
conduotiDg a sale. It is true that the 
plaintiff alleged in the plaint that owing to 
fraud be was kept in ignorance ;>f the 
proceedings ending in the sale, but that is 
only a minor part of his case. He does 
not seek to have the sale set aside on the 
ground of material irregularity or fraud 
in publishing or conducting the sale. The 
plaintiffs’ case has already beeD stated. It 
may ha re iterated in brief. His case is 
that there was a conspiracy by which the 
plaintiff was to be deprived of the property 
which ho had properly purchased on pay¬ 
ment. The conspiracy was not merely 
that be should be kept in ignorance of the 
execution proceedings leading up bo the 
sale, but he was nob to be allowed to even 
geo the sale set aside on payment. The pre¬ 
emption suits were meant to deprive him 
of the property, fiirly if necessary, or the 
pre-emption decree might be utilised in 
showing that Duli Chand or the plaintiff 
had no interest left in the property so as 
to entitle them to make a deposit under 
rule 89. Order 21 of the Civil Procedure 
Code. I may point out here the significant 
fact that when the application for setting 
aside such sale was before the learned Assis¬ 
tant Collector—Mr. Sri Bilas—the appli¬ 
cation was opposed not only by the decree- 
holder, but also by the judgment-debtor. 
What interest judgment-debtor had left in 
him in the property I fail to see. But he 
fought to have the application of Dali 
Chand dismissed. At page 77 of the record 
the learned Assistant Collector says that 
Basdeo, whom he calls the ' real judgment- 
debtor ' said that Duli Chand had no 
status and could not deposit the money 
and chat he, Basdeo, would suffer pecuniary 
loss if the sale was set aside. By setting 
aside the sale of property worth at least 
Bs. 26,000 for Rs. 10,000 the judgment- 


debtor bad nothing to lose but only to gain. 
As a matter of fact in this case Basdeo 
had leifc in him no interest in the property 
and it was immaterial whether Duli 
Chand’s application succeeded or failed,, 
yet be opposed the application. As I have 
already stated the learned Assistant 
Collector thought that Duli Chand had no 
interest left in the property and he could 
not make the deposit. The conduct of the 
judgment-debtor would go to partially 
substantiate the story of conspiracy. The 1, 
fact that the pre-emptors made no attempt 
to save the property whioh they bad obtain¬ 
ed by decrees of the Court points to the fact 
that their interest and the interest of the 
auction-purchaser were one and the same. 
Thus, it will be ee9n that the case of the 
plaintiff is based on much larger grounds, 
than merely of fraud in the publishing and 
conducting of a sale. My remarks on the 
merits of the case are not to be taken as in 
any way decidiDgfc bo oase. I had to refer . 
to facts only to show that the plaintiff 
had a substantial story of grievance and 
that story would entitle him to a trial of ■ 
his case and there is no rule of law which ’ , 
prevents a Court of justice from entering 
into the merits of the plaintiffs' case. 

It was argued that the plaint did not 
disclose the data whan the fraud oame to 
bo known to the plaintiff and that, when 
the petition printed at page 67 of the- 
record was made or when the case was 
heard by the court and the order printed 
at page 71 was made, every one of the- 
facts now alleged by the plaintiff were 
known to him. I do not think that there 
is any substance in this argument. It is 
true the plaintiff does jiot sav when the 
fraud oame to the surface. He does nob 
give the date, but that is really immaterial. 
He discovered all the facts on a date 
whioh must he a date subsequent to the 
withdrawal of the suits by the pre-emptors 
in the High Court. That fact is a substan¬ 
tial part of the alleged conspiracy among 
the several parties accused of it. The 
want of specific date therefore is immaterial. 

As for the petition at page 67 it was 
the petition by which Duli Chand offered 
to pay into Court the decretal amount and 
the penaltv. Dali Chand did not fchen 
know and oould not have known fcbafc the 
pre-emptors were also in league with the 
auction-purchasers and the decree-holders 
and the judgment-debtors. For, the per* 
emptors had not as yet withdrawn their 
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suit by an application to the High Court. 
As for the judgment of the Court of the 
Subordinate Judge printed at page 71 the 
matter related only to Musai Singh pre- 
emptor’s application for being put into 
possession of the property he had pre¬ 
empted. This was also before Musai 
Singh had withdrawn bis suit by an 
application to the High Court. 

The result is there is no legal bar to the 
maintenance of the suit by the plaintiff 
and the suit wa9 wrongly thrown out on 
a preliminary point. 

The argument of the appellants’ counsel 
that the Collector had no jurisdiction to 
confirm the sale has no force and does not 
require serious consideration. 

I would therefore, allow the appeal, set 
aside the decree of the Court of first 
instance and remand the suit for being 
disposed of according to law. I would 
point out that issue No 4 is nob sufficiently 
wide to cover the plaintiffs’ case. 

Dalai, J :—The matter for decision iu 
this first appeal is short though the facts 
are somewhat leDgthy. The plaintiff's 
suit sought the following reliefs :— 

1. That the auction sale of 21st June, 
1920 be declared invalid and set aside, and 
that the plaintiff and his brother Duli 
Chand be declared owner and in possession 
of the 10 annas share of village Dudhai. 

2. That in the alternative to a declara¬ 
tion and possession over the property may 
be granted. 

The suit was based on allegations of 
fraud, which the lower Court did nob 
enquire into. It dismissed the suit as 
barred by rules framed by the Local 
Government under section 69 of the Civil 
Procedure Code similar to the provisions 
of Order 21, rule 92 (3). 

The litigation giving rise to the present 
suit may he shortly recapitulated here. 
An entire 16 annas mahal (formerly 13 
annas 6 piea) of village Dudhai was 
mortgaged and the mortgagee obtained a 
deoree for sale of this property on 13th 
July, 1918, against the mortgagors Basdeo 
Narain and others, defendant’s third party. 
The plaintiff’s brother Duli Chand was a 
party to the decree as a subsequent 
mortgagee under a deed, dated 7th July, 
1913. On 20bh September, 1918, Basdeo 
Narain and others sold their interest in 
the property to the plaintiff and his 
brother (p. 39) for Rs. 36,911 out of whioh 


Rs. 10,000 was left with the vendees to 
pay the decree of Bhajan Rai and others, 
defendants second party, and the balance 
to pay the mortgage of Duli Chand and 
some decrees arid pro-notes duo to the 
plaintiff ana his brother. 

The plaintiffs did not pay off the decree 
at once; obviously tney were apprehensive 
of pre-emption suits which were actually 
brought on 27th October, 1919. There 
were three suits. On 30th March, 1920, 
two succeeded and the third was dismissed 
in the Court of the Subordinate Judge of 
Gorakhpur. The plaintiffs appealed to this 
Court against the decrees in favour of 
Musai SiDgh and Rampartah SiDgb, 
defendant’s fourth party. Under the pre¬ 
emption decrees the pre-emptors were 
directed to deposit Rs. 26,911 in Court 
and pay the decree of Bhajan Rai. 

The decree was pub into execution and 
the property for sale being ancestral, 
execution proceedings were transferred by 
the Civil Court to the Collector of the 
district under section 68 of the Civil 
Procedure Code. The Collector sold it on 
21st June, 1920. and the auction purchaser 
was defendant No. 1, Suraj Prasad. On 
15th July, 1920, Duli Chand deposited the 
sale money with penalty and applied to 
have the sale set aside. The purchaser 
opposed the application and the Deputy 
Collector, acting for the Collector, refused 
to set aside the sale. This order was pass¬ 
ed on 11th October, 1920, on the ground 
that Duli Chand had no longer any interest 
in the property whioh had been pre ompted. 
Basdeo judgment-debtor ulso oi po.^ed the 
application for setting ssine cf the sale. 
Tne Court did notice that Duli Ohand was 
subsequent mortgagee and a party to the 
decree but appears to have thought that 
the mortgage was merged in the transfer 
by way of sale, which in its turn bad been 
cancelled by the pre emption decree after 
the pro emptor had deposited money in 
Court for payment to Duli Ohand. The 
sale was confirmed by the Collector on 
12th October, 1920. An appeal to the 
Commissioner was dismissed. On appli¬ 
cation to the Board of Revenue, it held 
that no revision lay. 

On 8bh November, 1921 both the success¬ 
ful pre emptors withdrew their suits in 
this Court and they were dismissed. The 
result is that defendant No. 1, Suraj Pra¬ 
sad has become owner of the property on 
payment of Rs. 10,000 and the plaintiff 
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has lost R 3 . 26,911, which he cannot 
recover now from any one. 

Dali Ohand is dead and his son is sixth 
party formal defendant to this 9 uit. 

The first contention of the learned 
Counsel that the Deputy Collector’s 
order of 11th October, 1920 is not binding, 
without any allegation of fraud, is 
not tenable. Under rule 32 (2) framed 
by the Local Government correspond¬ 
ing to rule 92 (3) of Order 21 such 
an order is final. It was argued that 
where a person interested in the property 
deposited money in the way directed in 
rule 89 (1) (there is a corresponding rule 
framed by Government) the Collector must 
automatically make an order under rule 
92 (2) setting aside the sale. So in refusing 
to do so, he acted without jurisdiction. 
This is begging the question that the person 
applying is held by the Collector to have an 
interest in the property. The Collector 
may wrongly decide that he has not, and 
yet such an order will not be open to 
inquiry by a Civil Court. This is what 
has happened here. The case in Tuhi Bam 
v. Izzat Ali (4) was based on the wording 
of section 320 and Leoal Government rule 
corresponding to section 312 of the former 
Code of 1882 and is not applicable now. 

The attempt to distinguish between the 
plaintiff and Duli Ohand must fail because 
the plaintiff has specifically accepted Duli 
Chand’s action in the Sale Officer's Court 
as his own. On 2nd September, 1920 he 
objected to delivery of possession of pro¬ 
perty to the pre-emptor in the Court of the 
Additional Subordinate Judge of Gorakh¬ 
pur. He declared in his application that 
he had deposited the entire decretal 
amount with penalty in the Sale Officer’s 
Courb. A copy of this application has been 
admitted as correct in the lower Court by 
the plaintiff’s pleader. Ib is clear, there¬ 
fore, that the plaintiff cannot plead 
ignorance of the sale and cannot disclaim 
responsibility for his brother’s proceedings 
in the Sale Officer’s Court. 

The argument which deserves considera¬ 
tion is that the order confirming sale is 
liable to be set aside on the ground of fraud. 
Fraud is specifically urged in the plaint. 
The issue No. 4 framed by the lower Court 
narrows the scope of the inquiry contrary 
to the pleaiings of the plaintiff. The issue 

(4) (1908) 30 All. 193-5 A.L.J. 253 -(1908) A.W. 

N. 17 . 
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runs:—Has there been any fraud in 
conducting the sale ? 

The fraud alleged by the plaintiff oovers 
a very wide ground. He alleged a cons* 

piracy between the decree-holder,judgment- 
debtor, pre-emptor and auction-purchaser 
to cause him I 039 by depriving him of the 
property and of the money recoverable by 
him from it. He alleged that the pre¬ 
emption suits were fictitious, only filed to 
prevent the plaintiff from paying off the 
decree in the apprehension that he may 
lose the property in the pre-emption suits. 
When the plaintiff applied to have the sale 
set aside, the auction-purchaser and 
judgment-debtor objected though full price 
with penalty was deposited. The aucbion- 
purobaser was a friend of the decree-holder 
who was displeased at the private pur¬ 
chase by the plaintiff and wanted the pro¬ 
perty himself (page 14 replication by the 
plaintiff.) The collusion of the pre-emptors 
wa9 indicated by their nob paying off the 
decree, though they deposited the far larger 
sum in Court for payment to the plaintiff, 
and by their withdrawing the suits after 
the auotion sale was confirmed. The res¬ 
pondents’ counsel drew our attention to the 
fact that the present suit was filed on 25th 
September, 1921, that is, prior to the date 
of the High Court’s order permitting with¬ 
drawal of the pre-emption suits. The fact 
however is mentioned in paragraph 5 of the 
plaint. Possibly the pre-emptors applied for 
withdrawal before the present suit was filed. 

The respondents’counsel argued that the 
plaintiff confined his allegation of fraud to 
sale proceedings only and referred us to the 
plaintiff’s replication. The replication, 
however, was an answer to the defendant 
first party’s specific inquiry as to details of 
fraud alleged by the plaintiff to have been 
practised in connection with the sale 
proceedings. 

We hold that the correot issue arising 
on the pleadings is : , 

Is the auction-sale voidable by reason 
of the fraud practised in obtaining its 
confirmation ? To put it shortly, the : 
charge against the defendants is that they 
conspired together to file fictitious pre- 
emotion suits and by means of such 
fraud misled the Sale Officer into the belief 
that the suits were genuine and that 
therefore the plaintiff bad no interest in the 
property and could not make a deposit. 

The Commissioner’s order is not relevant 
because if the Sale Officer had not been 
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misled no opinion of fche Commissioner 
would have been necessary. The prin- 
oiples on which a decree may be set aside 
on fche ground of fraud are laid down by a 
Bench of this Court in Janki Knar v. 
Lachini Narain (5). Reference is made 
thereto an Eoglish case. Sir John Rolb in 
Batch v. Ward ( 6 ) discussing whab is meant 
bv fraud when a decree may be impeached 
for fraud, said : “The fraud must be actual 
positive fraud, or meditated and intentional 
oontrivanoe to keep the parties and the 
Court in ignorance of the real facts of the 
oase and obtaining the decree by that 
contrivance”. Fraud of such a character 

is alleged in the present suit. 

Under section 44 of the Evidence Act 
■every party is competent to prove that any 
judgment or order proved against him was 
obtained by fraud or collusion. A Civil 
Court has jurisdiction to grant relief where 
it is sought on the ground of fraud. 

The first argument on behalf of the 
respondents was that the plaintiff had 
suffered no damage and bis position was in 
no way altered by the sale, so he had no 
cause for redress. As we have already 
pointed out, the success of the pre-empfcors 
deprived him of property bub he got his 
money back, while the auction sale deorived 
him of a large sum of close on Rs. 27,000 
as well. It will be difficult to conceive of 

a more flagrant case of damage. 

The question, why plaintiff’s brother Duli 
Chand did not allege fraud in his petition 
to have the sale set aside and the plaintiff 
when he objected to delivery of possession 
to the pre-emptor, can only be answered 
when the evidence is gone into. It will be 
inadvisable for us to express any opinion 
on mere arguments and pleadings of parties. 

It was pressed in argument that the 
remedy of the plaintiff lay under seotion 47 

in execution proceedings. The answer 
is short. The plaintiff did apply to 
the Civil Court in execution proceed¬ 
ings and he was told both by the 
first Court and by this Court in appeal that a 
OivilCourb executing the decree had no juris¬ 
diction to interfere with a sale confirmed 
by the Collector under rules framed by the 
Local Government under section 70 1 Exe¬ 
cution First Appeal from Order No. 208 of 
1923). A separate suit would not be 
maintainable if sale had been held by the 
Civil Court, and the plaintiff had d esired to 

(6) (1916)'87 All. 635 = 30 1.67789 = 13 A.L.J. 763. 
46) 5 Oh. App. 203. 


have it set aside on the ground of fraud, 
Prosunno Kumar Sanyal v. Kali Das 
Sanyal ( 7). Reference was made to Sadho 
Chaudhri v. Abhenandan Prasad 18 ) in 
support of the powers of the executing Civil 
Court to set aside such a sale. The decision 
however is of 1903 when the Code of 1882 
was in force. 

The next question is whether the plaintiff 
oould have applied to the Collector. We are 
of opinion that he could not. There is no 
rule framed under seoticn 70 to give the 
Collector such power. Various cases were 
quoted in support of different powers of the 
Collector while executing a decree of sale of 
ancestral property. Muhammad Said Khan 
v. Payaq Sahu (1), Khushal Chand v. Nand 
Bam (2), Shriniwas v. Jagadevappa (3), 
Sheo Ram Koen v. Ikram-un-nissa (9). 

We have examined all these cases. 
Every one of them covers some specific 
power granted to the Collector under rulo 3 
framed by respective Looal Governments. 
We may also point out that the first two 
oases considered fche provisions of the Coda 
of 1882 and not of the present Code. 

The plaintiff cannot apply to the 
Collector under section 47 because the 
Collector is not a Court. In sections 
68 to 72 fche Court and Collector 
are kept distinct. If fche Collector had 
been treated as a Court there would have 
been no necessity to enact section 71 to 
give judicial authority to fche orders of fche 
Collector and his subordinates while 
conducting sales of ancestral property. 

Much stress was laid on Government 
rule corresponding to Order 21, rule 90 (1), 
fche suggestion being that it covered 
cases of general fraud. The rule 

covers cases of fraud of a particular 
kind in “publishing or conducting” 
sale and not such wide collusion and 
fraud as are alleged in fche present case. 
The authority of (1) Farhat-un-nissa- Bibi 
v. Sundari Prasad f 10), 12) Chulhi # 

Upadhya v. Badri Upadhya (11), 13) Badri 
Singh v. Tulsi Bam (12) were cited 
for fche proposition that an order by a 


(7) (1892) 19 Cal. 683 = 19 I.A. 166 = 6 Bar. 209 
(P.G.) 

(8) (1904) 26 All. 101 = (1903) A.W.N 203. 

(9) 1923 All. 282 = 45 All. 316 = 4 L.R.A. Civ. 129. 

= 21 A L.J. 176. 

(10) (1920) 18 A.L J. 124 = 54 I.C. 801. 

(11) (1921) 19 A.L.J. 232=62 I.C. 672. 

(12) 1923 AJ1.186 = 45 All. 203 = 21 A.L.J.53 = 

4 L.R.A. Oiv. 43 (F.B.). 
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Collector confirming a sale was final and 
cannot be revised by a Civil Court. In 
none of these case3 it was alleged that the 
sale was voidable by reason of collusion 
and fraud which misled the Sale Officer. In 
the case reported in 13 A.L.J. 124 the 
details of the facts are not clear from the 
judgment but it appears that the fraud 
alleged was in connection with the publi¬ 
shing and conduct of the sale. Such a 
fraud would be covered by the Local 
Government rule corresponding to the 
provisions of Order 21, rule 90 and it would 
be within the province of the Collector to 
set aside the sale if satisfied with respect 
to the fraud. The ground for the setting 
aside of the sale was similar in the case 
reported in 45 All. 203. The case in 19 
A.L.J. 232 affirms the well established 
proposition that a Civil Court has no 
power to interfere with the orocedure of 
the Collector in the execution of a deoree 
which has been transferred to him under 
section 68 of the Civil Procedure Code. In 
that case the action of the Collector was 
questioned and there was no allegation of 
a fraud committed by other parties so as to 
mislead the Collector into wrongly confirm¬ 
ing the sale. 

We have come to the conclusion that 
the allegations of fraud made by the plaint¬ 
iff in the plaint must be enquired into and 
that the suit is not liable to dismissal 
summarily under the provisions of 
Order 21 rule 92 (3) or of aDy rule framed 
by the Local Government corresponding 
thereto. 

By the Court .—We set aside the 
decree of the lower Court, alter issue No. 4 
of that Court in term3 noted above and 
remand the suit to it under Order 41, rule 23 
for trial on the merits. Costs here and 
heretofore shall abide the result. 

Case remanded. 
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Mukherji and Dalal, jj. 

Firm Kachauri Mal-Kalyan Mal — 
Defendant-Applicant. 

v. 

Firm Wali Muhammad Abdul Latif — 
Plaintiff-Opposite Party. 

Civ. Rev. No. 57 of 1924, deoided on 
21sb July, 1924, from an order of the 
District Judge, Cawnpore, dated 28th 
November, 1923. 


(a) Civ Pro. Code (1908)— Code applies to* 
proceedings under Arbitration Act. 

The provisions as to arbitration as laid down iD' 
the Oiv. Pro. Code do apply ro proceeding? under 
the Arbitration Aot of 1899. [P. 155, 0. 1.] 

(bi Civ . Pro. Code, S. 101 - Appeal—Arbitration’ 
Act, 8. 19 

Order granting stay of suit pending arbitration 
is appealable. [P 155, C 1.] 

N.P. Asthana — for the Applicant. 

K. N . Katju —for the Opposite Party. 

Judgment:—This is an application* 
in revision asking this Court to set aside 
an order passed by the learned Distriob 
Judge of Cawnpore on appeal. . 

It appears that the parties to this 
application are members of a sugar 
committee. Under the rules framed by 
the committee to whioh parties hava 
committed themselves, all disputes arising 
among them should be referred to arbitra¬ 
tion. A dispute arose and it was referred 
to arbitration. Ignoring this reference the 
plaintiff brought a suit in the Court of the- 
Subordinate Judge of Cawnpore. The 
defendant applied under section 19 of the 
Arbitration Act (Act IX of 1899) for a stay 
of the suit pending the making of theawerd. 
The Court of first instance ordered a stay. 
The plaintiff appealed and the learned 
District Judge has set aside the order. Ifr 
is contended before this Court by the 
defendant that the District Judge had no 
jurisdiction to entertain an appeal and 
that his order should be set aside. 

The Arbitration Act of 1899 does nob 
provide for an appeal. It is a very shorb 
Act and by section 20 provision for fram¬ 
ing rules has been made. It is common 
ground that this High Court has as yeb 
made no rules on the points referred to in 
that seotion. Among other matters a rule 
was to be provided for “ the stay of any 
suit or proceeding in contravention of 
submission to arbitration ". 

In this Court the opposite party oontends 
that an appeal lay under section 104 of the 
Civil Procedure Code. The question is 
whether the provision as to arbitration 
as laid down in the Civil Procedure Code 
and schedule 2 has any application to pro¬ 
ceedings under the Arbitration Aot of 1899. 
There is a case deoided by a Division Bench 
of this Court,namely, Nainsukh Das Nagar 
Mal v. Gajanand Shyam Lai (1) in whioh 

(1) (1921) 43 All. 348 = 61 1.0. 269-19 AtLJ* 
132. 
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it was held that; in the absence of any 
rules framed under section 20 in the Act 
of 1899 the provisions of the Civil Proce¬ 
dure Code should be applied. The ground 
given 1 b that something had to be done 
and the application of the Civil Procedure 
Code was not inconsistent with the 
provisions of the Arbitration Act. We 
have every rea3ou for following this prece¬ 
dent. We are prepared to follow tbi3 
precedent on even larger grounds. Sec¬ 
tion 89 of the Civil Procedure Code says 
(omitting the first few words) “ all reference 
to arbitration, whether by an order in a 
suit or otherwise, and all proceedings there¬ 
under, shall be governed by the provisions 
contained in the second schedule.” 

An exception is made in the following 
terms “ save in so far as is otherwise provid¬ 
ed by the Indian Arbitration Act, 1899, or 
by any other law for the time being in 
force.” This would mean that unless the 
provisions of the Indian Arbitration 
Act, 1899, are contrary to any of the 
provisions of the second schedule that 
schedule must apply to a reference made 
under the Arbitration Act of 1899. If that 
be .the case it would follow that the pro¬ 
visions of section 104 of the Code of Civil 
Procedure will apply, because the schedule 
2 is governed by that section. There can 
be no force in a contention that, while the 
second schedule may he applied the main 
provisions of the Code by which orders 
passed under the second schedule are made 
appealable should not apply. We hold 
that the appeal to the District Judge was 
competent. 

We dismiss the application in revision 
with costs which will include Counsel's 
fees in this Court on the higher scale. 

Application dismissed. 


1926 Allahabad 156. 

Ivanhaiya Lal and Mukherji, JJ. 

Harbaksh Singh —Defendant-Appellant. 

v. 

Dal Bahadur Singh and others —Plaint- 
ifrs-Respondents. 

I).A. No. 215 of 1921, decided on 21st 
July, 1924, from the decision of Sub- 
Judge, Allahabad. 

(a) Hindu Law —Succession— Primogeniture — 
Existence of custem whereby estate descends to 


single heir does not raise presumption of primogeni¬ 
ture — Custom, 

The fact that there is a custom in a family 
whereby ihe estate descends to a siDgle heir dees 
not raise necessarily a presumption that the rule 
of primogeniture applies to the family. If the 
heir according to lineal primogeniture is more 
remote m degreo from the ancestor than the other 
persons who may be collaterals ooming witbin the 
iine of heirship then unlesy there is proof to the 
contrary nearness of the degree will prevail over 
directness of line. [P, 161, C. 2.] 

(b) Hindu Law—Succession—Mode of succes¬ 
sion repugnant to the law can't be prescribed. 

The person is not at liberty to dictate the mode 
of suooes.-ion to the property when such mode is 
opposed to the ordinary law. [P. 160, C. 1.] 

(o) Land tenures —Properties purchased irom 
talukdari income are not talukdari. 

The mere fact that the absolute owner of a 
oertain talukdari as well as non-talukdari pro¬ 
perties mixed together the incomes of both the 
properties and purchased further properties does 
not impress the subsequently purchased properties 
with the character and status of talukdari 
property and it is only the ordinary rule of 
succession that would apply to it. [P. 157, C. 2.] 

Surender Nath Sen —for the Appellant. 

P. L. Banerjec and Balmakund —for 
the Respondents. 

Facts: —The dispute in this appeal 
related to certain house property situated 
at Allahabad. The owner of the property 
was Thakur Bajrang Bahadur Singh, who 
died on the 16th November, 1900, leaving 
two widows, Mt. Hamath Kuer 
and Mt. Sarfcaj Kuer, and a daughter 
Mb. Bhagwat Partab Kuer. He was the 
Taluqdar of the Baispur estate in the 
Partabgarh District, Oudh ; and besides 
the Baispur estate and the house property 
in dispute, he owned some zamindari 
property in the Partabgarh District known 
as the Sarai Murar Singh or Ramnagar 
property, some other zamindari property 
and an occupancy holding in the Allahabad 
District, known as the Bahdaul property, 
and a house in Partabgarh and another 
large bungalow in Allahabad. 

On the death of Bajrang Bahadur Singh, 
the mutation of names was obtained in 
respect of the entire property situated in 
the districts of Partabgarh and Allaha¬ 
bad by his senior widow, Mb. Harnath 
Kuer. Mb. Harnath Kuer built a new 
house on a portion of plot No 130, 
situated in Colonelgunj, Allahabad, forming 
a part of the property left by her husband ; 
and that house is also in dispute. Mb. 
Bhagwat Partab Kuer died on the 12th of 
May, 1910, without leaving any issue. 
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Mt. Harnath Kuer died on the 27th March, 
1914, and was succeeded by Mb. Sartaj 
Kuer, the junior widow, who died on the 
15bh June, 1916. On her death several 
claimants turned up to claim the Baispur 
estate and the other properties left by 
Thakur Bajrang Bahadur Singh. One of 
those claimants was Alopi Din Singh, who 
professed to be the nearest reversionary heir 
and entitled as suoh to the estate and other 
property of the deceased under section 23 
of Act I of 1869 read with the 
Hindu Law. Another claimant was Har 
Baksh Singh, who based his title to the 
property on his being the senior male heir 
in the senior branch of the family to which 
Thakur Bajrang Bahadur Singh belonged, 
under section 22 of Act I of 1869. 

The Revenue Courts directed the muta¬ 
tion of names to be effected in favour 
of Har Baksh Singh in respect of the 
Baispur estate and in favour of Alopi 
Din Singh in respect of the zamindari 
property situated in the Partabgarh and 
Allahabad districts and the cultivatory 
holding situated in the latter. The 
Municipal Board of Allahabad entered the 
name of Har Baksh Singh in respect of th9 
leasehold rights in the plots Nos. 130, 
130-A and 131 situated in mohalla 
Colonelganj, Allahabad, on which the house 
property now in dispute stands. 

Kanhaiya Lai, J.:—[His Lordship 
after stating facts as set out above, pro¬ 
ceeded :—] 

The present suit was filed by Alopi Din 
Singh for the possession of the house pro¬ 
perty, standing in plots Nos. 130, 130-A and 
131 aforesaid, including the lease-hold rights 
possessed by Thakur Bajrang Bahadur 
Singh in the above land, against Har Baksh 
Singh for a declaration that he was the 
owner of the said property as th^nearest re¬ 
versionary heir of Thakur Bajrang Bahadur 
Singh. His allegation was that he was in 
actual possession of the said property and 
that the defendant wrongfully got his name 
entered in the Municipal registers and on 
the strength thereof was denying the right 
of the plaintiff and interfering with his 
possession. 

The defendant denied that the plaintiff 
' was in possession of the disputed property 
and claimed to be entitled to the same as 
the senior male heir of the senior branch 
. of the family, to which Thakur Bajrang 
’Bahadur Singh belonged. He further 
^pleaded that according to the custom of 


the family and clan to which Thakur 
Bajrang Bahadur Singh belonged, the entire 
property, whether ancestral or self- 
acquired, left by Thakur Bajrang Bahadur 
Singh, became a part of his estate and the 
heir to the estate was entitled to get the 
aoquired property too. He also asserted 
that the house property in question had 
been purchased by Thakur Bajrang 
Bahadur Singh on the 13th February, 1890, 
from the income of the Baispur estate for 
the benefit and perpetual use of the owner 
in possession of the Baispur esbace, and 
that it was treated as a part of the estate 
and became heritable as a taluqdari 
property. He also mentioned that the 
house standing on plot No. 130-A was built 
by Mfe. Harnath Kuer at a cost of Rs. 15,000 
from the income of the Baispur estate aad 
that the said house must also be treated 
as an accretion to the Baispur estate. 

The Court below found that the house 
property in dispute had not been purchased 
or built with the income of the Baispur 
estate, that there was no satisfactory proof 
of a custom applicable to the family or 
clan to whioh Thakur Bajrang Bahadur 
Singh belonged, entitling the defendants 
the non-taluqdari property left by the 
deceased; and that as the plaintiff was the 
nearest reversionary heir of Thakur 
Bajrang Bahadur Singh and in actual 
possession of the disputed property by the 
receipt of rent from the tenants occupying 
the same, he was entitled to the declaration 
asked for. 

[His Lordship mentioned the questions of 
fact to be considered and held on the evi¬ 
dence that the plaintiff was the nearest re¬ 
versionary heir of Thakur Bajrang Bahadur 
Singh if section 23 of Act I of 1869 or the 
Hindu Law was applicable to the case.] 

The property now in dispute is not 
shown to have become an accretion to or 
formed a part of the Baispur estate. 
The Baispur estate was situated in 
Oudh and was held by Thakur Bajrang 
Bahadur Singh and was managed during 
his minority bv the Court of Wards. While 
the Court of Wards was in possession of the 
estate, the z\mindari property, known as 
the Sarai Marar Singh or Ramnagar pro¬ 
perty, was aoquired by the Court of Wards 
for the benefit of the minor. Shortly after 
the release of the estate by the Court of 
Wards, the Bahdaul villages are stated to 
have been purchased by Thakur Bajrang 
Bahadur Singh out of the savings said to 
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have been made over to him, bub there ia 
no direct evidence produced on the point. 
The houses in dispute were purchased Jong 
afterwards for a consideration of Ra. 4,500 
which, according to the account books 
produced on behalf of the defendant, were 
paid from the Tahvil or estate treasury in 
which the income derived from the estate 
and the Ramnagar and Bahdaul villages 
used to be keot. Thakur Bajrang Bahadur 
Singh had an absolute right as much to the 
Baispur estate as to the Ramnagar and 
Bahdaul villages which he had acquired ; 
and as there was no person to whom he 
was liable to account for profits, it is but 
natural that be kept the income of all the 
different properties, which he owned at 
the time, together without any particular 
differentiation or distinction. But such a 
commingling of the income cannot neces¬ 
sarily imply that he intended to incorporate 
the villages, which he had acquired, into 
the estate and make them descendible, as 
if they had been a part of the estate, from 
the income of which they are said to have 
been purobased. 

An estate as defined by section 2 of Act 
I of 1869 means the taluqa or immoveable 
property, acquired or held by a taluqdar or 
grantee in the manner mentioned in 

sections 3, 4 or 5 of that Act. It includes 

certain estates not confiscated by the 
Government, others specifically granted by 
it, and those obtained under a Taluqdari 
s anad granted after the 1st April, 1858, 
and before the passing of the Act I of 
1869, or held under a summary settle¬ 
ment made between the 1st day of April, 
1858 and the 10th day of October, 1859 
inclusive of any other proporby for which 
a decree may have been subsequently 
obtained at the first regular settlement. 
By seobion 32 A, whioh was inserted by 
the Oudh Estates Amendment Aot, 1910, 
a power is given to a Taluqlar or grantee 
or his heir or legatee to declare that any 
immoveable property situated in the 
United Provinces, in which he has a 
separate permanent heritable and trans¬ 
ferable right, shall be a part of bis estate 
for the purposes of the Act, bub that 
provision has no retrospective effect. 

A Taluq lar is define i as a person whose 
name ia entered in the first of the lists 
mentioned in section 8. Section 10 pro¬ 
vides chat no person shall be considered a 
taluqlar or grantee within the meaning of 
that Act, if he is not named in such 


original and supplementary lists as have 
been prepared and notified under section 8. 
It also requires that the Court shall take 
judicial Dotice of such lists and regard 
them a 3 a conclusive evidence that the 
persons named therein are such taluqdare 
or grantees, that is to say, bold their 
estates under the tenures which the lists 
respectively ascribe to them. 

It is contended on behalf of the plaintiff- 
respondent that it is impossible that an 
estate, so entered, could be enlarged by 
any process of purohase or acquisition of 
other property, not subject to similar 
conditions or by any act or volition of the 
taluqdar or grantee in regard to it except 
a declaration made under section 7 or 
seotion 32-A of the Act, as amended by 
the U. P. Act III of 1910, Indeed there 
was no provision before the above Amend¬ 
ing Act waspassed under which immoveable 
property subsequently acquired, otherwise 
than by a special grant of the British 
Government burdened with such conditions 
could be made descendible as if it were a 
part of the estate. 

The houses in question were obviously 
acquired from the joint income of the 
estate and the Sarai Ramnagar and Bah¬ 
daul properties, the collections made from 
which were kept together without any 
differentiation or distinction. Bub neither 
that faot nor the subsequent commingling 
of the income derived from these houses in 
the joint stock or the expenditure incurred 
over their repairs, reconstruction, or 
improvement therefrom is sufficient to 
impress that property with the character 
and the status which the law assigns to 
the estate as defined in section 2 and the 
lists appended to Act I of 1869. In 
Maharajah Pertab Narain Singh v. Subhao 
Kooer ()) where a suit was brought fora 
declaration that the plaintiff was entitled 
to a certain estate, the decree passed by 
their Lordships of the Privy Council 
provided that the declaration must be 
limited to the taluqa and what passes 
with it, and that if the last owner had 
personal or other property, not properly 
a parcel of the taluqdari estate, that 
would seem to be descendible according 
to the ordinary law of succession. Their 
Lordships went on to add that the plaintiff 
would be entitled to succeed under 


(1) (1878) 3 Cal.626 = 4 I.A. 228 = 1 C.L.R, 113 = 
3 Bar, 740 (P.C.) 
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section 22 of Act I of 1869 as ab intesto to 
the fcaluqdari estate of tha lata proprietor 
including whatever was descendible accord¬ 
ing to the provisions of the said statute. In 
Jagdish Bahadur v. Sheo Pertzp Singh (2) 
the moveable and immoveable property, 
bald by the last female bolder, was treated 
as falling in the same category with the 
taluqa itself and governed by the 
same considerations as were applicable 
to whole property, as if it were one 
corpus, because no differentiation between 
the two classes of properties was made in 
the plaint and no issue was directed to any 
distinction between them. 

In Sheo Singh v. Baghubans Kuer (3), 
where the original proprietor of the estate 
had died before Act I of 1869 came into 
forca and had made a bequest by which he 
had devised his property, in favour of his 
nephew to the exclusion of his brother the 
father of the aforesaid nephew and the said 
nephew had died childless after Act I 
of 1869 came into force, their Lordships of 
the Privy Council, applying the rale of pri¬ 
mogeniture embodied in the sanad granted 
a declaration that the entire taluqa as con¬ 
stituted at the date of the sanad with the 
accretions, if any, or properties appurtenant 
to the taluqa passed to the surviving 
brother of the last proprietor in preference 
to his widow. That decree led to an 
elaborate inquiry the result of which is 
embodied in Bajendra Bahadur Singh v. 
Baghubans Kunwar (4). The contention 
there was that the villages purchased with 
the income of the taluqa were aocretions to 
the estate along with the house and certain 
moveable property left by the deoeased. 
But their Lordships of the Privy Oouncil 
repelled that contention in regard to suoh 
properties, as had not been obtained in 
exchange for those iaoluded in the sanad , 
or had not been granted under conditions 
similar to those applicable to the estate: 
and some of the villages, which had been 
purchased by the last holder after the sanad 
were excluded. 

■ (2) (1901) 23 All. 369 = 28 I.A, 100 = 5 O.W.N. 602 
= 11 M.L.J. 178 = 3 Bom. L.R, 228= 8 8ar 
19 (P.CJ.) 

(3) (1905) 27 All. 634 = 32 I.A. 203 = 15 M.L.J. 352 
= 2 O.L.J. 194 = 8 O.C. 317 = 9 C.W.N. 
1009 (P.O.) 

%|i) (1918) 40 All. 470 = 45 I.A. 134 = 21 O.C. 105 = 

' 24 M L.T. 284 = 5 O.L.J. 401 = 8 L.W. 670 
= •1918) MW.N. 831 = 28 C L J. 456 = 23 
C.W.N. 101 = 48 I.C. 213 = 20 Bom. L.R. 
1076 (P.O.) 


The deoisions in Thakur Ishri Singh v. 

Baldeo Singh (5) and Murtaza Husain 

Khan v. Mohammad Yasin Ali Khan (6) 

proceeded on the basis of a family custom 

as applicable to the subsequently acquired 

property and have no direct bearing on the 
present issue. 

O i the other hand, ia Srimati Bani 
Parbati Kumari Debi v. Jagaiis Ghander 
Dhabal (7) where certain villages had 
been acquired by the Court of Wards 
on behalf of the prooriator out of the 
savings of the ancestral estate and the 
rents of the villages so acquired and of 
the ancestral estate were collected by the 
same servants and the collection papers 
kept with the papers of the parent estate, 
their Lordships of the Privy Council held 
that on those meagre facts they would nof 
be justified in holding that the Raja intend¬ 
ed to incorporate tha villages purchased 
out of the savings of the ancestral estate for 
the purpose of succession. 

In Janki Prasad Singh v. Dwarka Prasad 
Singh (8) their Lordships of the Privy 
Council pointed out that the question whe¬ 
ther the properties aoquired by an owner 
become a part of his impartible estate for 
the purpose of succession depended on his 
intention to incorporate the acquisition 
with the original estate. But that intention 
can only be gathered in most qase 3 from 
hi3 declaration, conduct or treatment, or, in 
other words, from the mode of his dealing 
with the property or its inoome ; and the 
mere fact that the purchase of the sub¬ 
sequently aoquired property was made 
from the savings of the impartible estate 
cannot by itself be always regarded • as 
sufficient proof of his intention to incor¬ 
porate it. If a person is the absolute 
owner of the iacome derived from an 
impartible estate, it is open to him to 
spend that income in any way he likes or 
to invest it in the acquisition of the other 

(5) (1894) 10 Oal. 792= 11 I.A. 135 = 4 8ar. 523 

(P.O.) . ,, 

(6) (1916)38 All. 552 = 43 I.A. 269=14 A.L.J. 

1083 = 20 M L.T. 362= 18 Bom. L.R. 884 = 

31 M.L.J. 804 = 25 OL.J. 1 = (1916) 2 M. 
WN. 655=19 0 C. 290 = 1 Pat. LW. 122 = 
21CWN. 410 = 36 I.O. 299 = 100.L.J. 8 = 

4 L W. 538 (P.C ). 

(7) (1902) 29 Cal. 433 = 29 I.A. 62 = 6 O.W.N. 490 

= 4 Bom. L.R. 365 = 8 8ar 235 (P.C.). 

(9) (1913) 35 All. 391 = 40 I.A. 170 = 17 C W.N. 
1029 = 14 M.L T. 110 = 25 M L J. 84 = 
(1913) M.W.N. 630 = 18 OL.J. 200 = 11 
A L.J. 818=15 Bom. L.R, 853 = 20 I.O. 
73-16 O.C. 216, (P OJ, 
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property. If he invests it in the acquisition 
of other property, the property so acquired 
partakes of the nature of the income which 
contributed to its acquisition and continues 
to be his self-acquired property in the same 
sense as the income of the impartible 
eBtate, which is absolutely hia. The mere 
fact that he keeps the income of such 
subsequently acquired property with the 
income of the impartible estate does not 
establish such an incorporation as to make 
the subsequently acquired estate an 
accretion to or a part and parcel of the 
impartible estate for the purpose of its 
succession. 

In Rani Jagdamba Kumari v. T Vazir 
Narain Singh (9) thoir Lordships of the 
Privy Council, referring to the purchase of 
certain properties acquired out of savings of 
the Sarampur Gaddi, observed .— 

“Originally tbe estate wap in debt, and as there 
is no evidenoe ot any acquisition of property from 
other sources, ’t follows that all tbe estate 
possessed by the Raja other thau tbe impartible 
Raj waB derived from the income of tbe Raj itself. 
In tbe end this income produced very oon6taerable 
property. There were oertain villages, certain 
mortgages, usufruotuary and otherwise, sums due 
on bonds and decrees, Government promissory 
notes to the extent of two lacs, and other moveable 
and immoveable properties. With the exception of 
the Gevernment promissory notes, the whole of 
these have been awarded to the plaintiff upon tbe 
ground that they represented an aooretion to the 
estate and descended with it. Their Lordships 
think that this conolusiou is wrong, and that its 
error is due to the idea that tbe produoe of the 
impartible estate naturally belongs to and forms an 
aooretion to the original property In fact, where 
the true position is considered, there is no 
aooretion at all. The income when reoeived is the 
absolute property of the owner of the impartible 
estate. It differs in no way from property that 
he might have acquired by his own effort, or that 
had come to him in oircumstanoes entirely di3* 
assooiated from the ownership of the Raj. L is a 
strong assumption to mike that the income of the 
property of this nature is so affeoted by the source 
from which it came that it still retains its original 
. charaoter”. 

They pointed out the oonfusion which 
was likely to result from the application of 
fche doctrine appertaining to the incorpora¬ 
tion of a separately acquired estate into 
fche ordinary joint family property to- the 
question of the incorporation of property 
subsequently purchased out of the income 
of an impartible estate, for in the former 


• f9) 1923 P.C. 59 =*2 Pat. 319 = 50 I.A. 1 = 44 
M.LJ. 503 = 37 C L J. 287 = 4 Pat. L.T. 
319 = 32 M.L.T. 157 = 25 Bom L R. 076 = 
(1923) M.W.N. 460 = 28 C.W.N. 96 = 
18 M.L.W. 555 = 4 L.R.P.C, 65 (P.C,). 


case the income equally with the corpus 
forms a part of the family property, and if 
the owner mixes his own moneya with the 
moneys of the family, for exitmle, by 
putting the whole into one account at the 
bank, or by treating them in his accounts 
as indistinguishable, hie own earnings share 
with the property, with whioh they are 
mingled, the character of joint family 
property ; but no such considerations neces¬ 
sarily apply to the income from impartible 
property. 

The evidence adduced in the present case 
merely goes to show that tbe proprietor of 
the Baispur estate kept fche income of fche 
zamindari property with that derived from 
the Baispur estate in a common treasury. 
Tbe evidence of Muhammad Yaquh, who 
used to write fche accounts, shosvs that toe 
income of all fche three properties used fco 
be wrifcfceu in one and the same account 
books; and the accounts produced show 
fchat the money required for the purchase 
of fche house property in dispute was paid 
out of fche common treasury. Thakur 
Bajrang Bahadur Singh used to live in one 
of the houses purchased by him at Allahabad 
and died there. After his death Mt. 
Hamath Kuer, his senior widow, built a 
new house over a portion of plot No. 130 
at a cost of Rs. 10,000 or Rs. 12,000 and 
that money too, according to the account 


books for 131G to 1319 F. and the evidence 
of Md. Yaqub and Mata Bbik, was paid 
out of the common treasury. It follows 
that fche inoome derived from tbe rent of 
those houses, such as were not occupied by 
fche proprietor or his widows, was deposited 
in and fche expenses for their repairs and 
the ground rent and taxes payable for the 
said property were paid out of tbe common 
stook. These facts are not, however, 
inconsistent with an intention fco keep the 
house property aforesaid separate from the 
parent estate for fche purpose of succession. 
There is nothing to show that Thakur Baj¬ 
rang Bahadur Singh dealt with fche house 
property in suoh a way as fco make it a part 
and parcel of the Baispur estate. He had 
another house in Parfcabgarh, which he had 
similarly purchased presumably out of fche 
income or saving s which he had at bis 
disposal; and that house was held in a suit 
to which fche present defendant-appellant 
was a party not to have been incorpo¬ 
rated with the estate and fco be descendible 

as if it were distinct from the Baispur 
estate. 
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The Oudh Estates Act was intended to 
define the rights of Taluqdars and others 
in certain estates in Oudh and to regulate 
fche course of succession thereto; and 
section 1 of that Act limits its operation to 
the estates therein referred to. Unless by 
an act of deliberate iroorporation or 
declaration or other method recognised 
by law any property subsequently acquired 
becomes a part of the estate itself, the rule 
of succession prescribed by the Ace cannot 
be applied to regulate its devolution. A 
transfer of such property, for instance, by 
a gift or bequest would not attract the 
provisions of sections 16, 17 or 18 of Act I 
of 1869, as they stood before they were 
amended by the U.P. Act III of 1910, and 
unless a declaration is made in the manner 
required by section 32-A, which was 
added by section 20 of the Amending 
Act, the provisions of sections 16 and 18 
would still be inapplicable to such property. 
If that is so, such a property cannot be 
inoorpora’ed with the estate for the purpose 
of succession, unless it was, prior to suoh 
acquisition, held under similar conditions 
or there is some aotor declaration showing 
an unmistakeable intention to incorporate 
it 9 and sufficient in law to make it descendi¬ 
ble in the same manner as the estate. 
As pointed out by Chamikr, C.J., whose 
observations were quoted with approval by 
their Lordships of the Privy Council in Ra- 
jendra Bahadur Singh v. Rani Raghubans 
Kuar (4), it is a settled law that a subjeofc 
cannot make his property descendible in a 
manner not recognised by the ordinary law ; 
and it appears to follow that he cannot by 
express declaration, stillless by mere voli¬ 
tion, whether actual or presumed, subject 
the property acquired by him to a rule of 
succession applicable to the property which 
he had reoeived by a grant to which certain 
conditions were attached. 

It is, moreover, doubtful how far Act I 
of 1869 can apply to the devolution of pro¬ 
perty situated outside Oudh except in the 
oases covered bv section 32-A of Aob I of 
1869, as amended by the U.P. Act III of 
1910 It is impossible, in these circum¬ 
stances, to hold that the house property in 
dispute was incorporated with the estate so 
as to be descendible according to the special 
rules of succession laid down in Act I of 

1869. 

It, however, remains to consider how 
far the defendant-appellant has established 
a custom of the family or clan to which 


Tbakur Bajrang Bahadur Singh and the. 
parties belong, entitling him to inherit the 
property in dispute in preference to tho 
plaintiff. The word Taluqdar M as defined 
by section 2 of Act I of 1869 means any 
person whose name is entered in the first « 
of the lists appended to Act I of 1869. 
The name of Tbakur Saltanat Bahadur 
Singh, the father of Bajrang Bahadur 
Singh, was entered at No. 167 in the list 
No. 1 and at No. 126 in the list No, 2 
appended to Act I of 1869 in respeot of the 
Baiepur estate. He was, therefore, a 
taluqdar within fche meaning of section 8 
and section 22 of Aot I of 1869. Thakur 
Saltanat Bahadur Singh died sometime in 
1861, i e. % before Act I of 1869 was passed. 
That faot is borne out by a narrative 
prepared by Mr. Walker, an Extra Assistant 
Commissioner of Parfcabgarh, whioh is 
appended to fche printed register of Taluq¬ 
dars kept in the office of the Deputy 
Commissioner of Partabgarh, which was 
summoned and examined by the Court 
below (Exhibit 38). That narrative shows 
that Saltanat Bahadur Singh left at his 
death only one son, Bajrang Bahadur 
Singh, then a minor, and two marriageable 
daughters. Both under the Hindu Law 
and under section 22 of Act-1 of 1869 
subsequently enacted, fche heir of Saltanat 
Bahadur Singh was fche same; and no 
question of diverting fche succession from 
him by fche application of section 22 of Aot 
I of 1869, as amended by section 21 of the 
Oudh Estates Amendment Aob, to fche 
estate of Saltanat Bahadur Singh oould, 
therefore, arise. 

Under sections 8 and 10 of Aot I of 
1869 there is a conclusive presumption 
that the estate of Saltanat Bahadur Singh ‘ 
according to the custom of fche family on 
or before fchel3bb February, 1856, ordinarily 
devolved on a single heir. The provision 
as fcooonolusivene8S contained in saofeion 10* 
oannob apply to property ^whiob is nob 
an estate, bub unless fche family is koown 
to possess different kinds of properties held 
under diverse tenures, the existence of a 
oustom in the family and governing the 
devolution of fche estate gives rise to a 
presumption, by no means conclusive, fcbafe 
the entire family property devolves in one 
and the same manner, Saltanat Bahadur 
Singh had an absolute right to the property, 
whioh he held at fche time of bis death; 
and Bajrang Bahadur Singh similarly 
possessed an absolute right to the property! 
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whioh he had inherited from hig father, 
and he had subsequently acquired. There 
is no evidence to show that tho family 
custom, the existence of which received 
statutory affirmation in 1869, was confined 
in its operation to the estate, and was 
inapplicable to the property subsequently 
acquired; and as observed in Murtaza 
Husain Khan v. Yasin Ali Khan (6), 
the same custom of devolution would, 
unless rebutted, be deemed to apply to the 
acquired property left by Bajrang Bahadur 
Singh at his death. 

In Ibrahim Ali Khan v. Ashanullah 
Khan ( 10) a family custom applicable to an 
impartible estate was similarly applied to 
the property subsequently acquired by the 
holder of the estate. Where a family 
possesses ancestral property, governed by 
one rule of devolution, and a member of 
that family acquires other property by his 
personal exertions and without apy detri¬ 
ment to the ancestral estate, different 
considerations may arise. But when, as in 
this oaee, the taluqdar holds an absolute 
estate in his own right and acquires property 
for his own use out of the income of that 
estate or otherwise, any custom relating to 
the devolution of the property in the family, 
unless it is limited in its application, would 
apply equally to the property inherited by 
him and that acquired by him in his own 

right. 

In Achal Ram v. Udai Partab (11) a 
oustom of impartibility applicable to the 
esfcfc'e was applied to the property subse¬ 
quently acquired ; and in Nt. Parbati 
Kunwar v. Rani Ghandrapal Kuar (12) 
a family custom excluding daughters from 
inheritance from an impartible estate was 
similarly applied in regard to the devolution 
Ot-ftn estate belonging to the same family 
which was partible. 

The defendant has, however, given no 
evidence to show what the speoial incidents 
of that custom were. The custom was one of 
single heir descent ; and whether Bajrang 
Bahadur Singh inherited the estate under 
the Hindu Law or under Act I of 1869, it 

(10) (1912) 39 Cal. 711 =39 I A. 85 = 11 M.L.T. 

225 = (1912) M.W.N. 3l6 = 50 P.W.R. 1912 
-15 O.L.J. 852 = 9 A L.J. 390 = 14 Bue. 
LR. 270 = 22 M.L.J. 478= IB C.W.N.626 = 
13 I.C. 695 = 168 P.L.R 1912 (P.C.), 

(11) (1863) 10 Cal. 511 = 11 I.A. 51 (P.C.). 

(12) (1909) 31 All. 457 = 36 I.A. 125 = 10 C.L J. 
216=13 O.W.N. 1073 = 6 A.L.J. 767 = 11 
Bom. L.R. 890 = 4 1 0.25 = 12 0.0.301 = 
19 M.L.J. 605 (P.C.). 
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descended, on his death, aooording to the 
oustom of single heir descent, obtaining in 
the family, on bis senior widow, and after 
her, on his junior widow ; and the person 
would be entitled to the property on the 
death of the latter would be the person 
who would be the nearest heir under the 
ordinary law. As pointed out in Achal 
Ram v. Udai Partab (11) and Bhai 
Narendra Bahadur Sincjh v. Achal Ram 
(13) where according to the family custom [ 
the estate descends to a single heir, there 
is no necessary presumption that it de¬ 
scends by the ruie of primogeniture, and if 
the heir according to the lineal primo¬ 
geniture is more remote in degree from tho 
ancestor than other persons, who may be 
collaterals coming within the line of 
heirship, then in the absence of any 
proof to the contrary, nearness of degree 
prevails over directness of line. The plaintiff 
being the nearest reversionary heir of 
Bajrang Bahadur Singh is, therefore, 
entitled to the disputed property in 
preference to the defendant both under 
section 23 of Act I of 1869 and under the 
Hindu Law. 

[His Lordship then held that the plaint¬ 
iff was in possession of the disputed 
property and that he was entitled to a 
declaratory decree ana concluded by dis¬ 
missing the appeal with costs.] 

Mukerji, J. : —The suit out of which 

this appeal has arisen was instituted by 
one Babu Alopi Din Singh, the father of 
the present respondents, against the 
appellant to obtain a declaration of title 
with respect to certain house property 
situate in the town of Allahabad. 

It is common ground that the’last male 
owner of the property was one Babu 
Bajrang Bahadur Singh. He died some- 
time in 1900 and was succeeded by, one 
after the other, his two widows. The junior 
of the two widows, Mt. Sartaj Kunwar, 
died in 1916 and thereupon the question 
as to the succession to the property arose 
Babu Bajrang Bahadur Singh owned, 
among other properties, a taluqa known as 
Baispur in the district of Partabgarh in- 
the province of Oudt, That taluqdari 
property is in the possession of the defend¬ 
ant-appellant. The plaintiff claimed as 
the nearest male agnate of Bajrang 
Bahadur Singh. The defendant claims that 
the right of succession is governed by Act 

(13) (1893) 20 Cal. 649 = 20 I.A. 77 (P.C.), 
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No. I of 1869 (governing the succession to 
taluqdari estates) and he, as the eldest son 
in the eldest line, is entitled to succeed. 
The appellant denied that the plaintiff was 
in possession of the property and contended 
that by a family custom the property 
acquired by the taluqdar (it being common 
ground that the property in suit was pur¬ 
chased by Bajrang Bahadur Singh) and 
other taluqdars of the same clan, passed to 
the person succeeding to the taluqdari 
estate and that, in any oase, the property 
in suit became incorporated with the 
taluqdari property of Baispur, 

The learned Subordinate Judge found 
that the plaintiff was the nearest male 
agnate, that he was in possession, that the 
custom alleged by the defendant appellant 

was nob proved and that Act No. I of 1869 
did nob govern the succession to represent 
property. He did not come to any definite 
finding as to whether the property in suit 
had been incorporated or nob with the 
estate in Oudh. He accordingly decreed 
the suib. 

[His Lordship set out the points raised in 
appeal and after discussing the evidence 
held that the plaintiff had established his 
relationship as alleged in the plaint.] 

The third point (as set forth above) that 
requires determination is whether there is 
any custom by which the property in suit 
may be regarded as a part of the Baispur 
taluqa estate. At the outset I may point 
out that the custom as propounded, in 
paragraph II of the^written statement, at 
page 4 of the printed record is a very wide 
one. It is said that the custom obtained 
not only in the family but also in the entire 
clan and among all the taluqdars of Oudh, 
specially those in the district of Partabgarh. 
If such a custom existed, it would be easy 
to prove because the range from which in¬ 
stances could be quoted would be very wide. 
But evidence on the point consists of the 
statements of only three witnesses, namely 
Babuain Sartaj Kunwar, Raja Partab 
Bahadur Singh and Raghunandan Singh. 
The evidence of these witnesses is entirely 
vague and unsatisfactory and it would be 
sheer waste of time to seriously discuss it. 
Agreeing with the Court below I hold that 
this custom has not been established. 

In support of the plea that the property 
in suit has been incorporated into and has 
become a part of the estate of Baispur, the 
learned Counsel for the appellant has relied 
•on certain rulings of the Privy Oounoil as 


establishing the proposition that if any 
such accretion or incorporation could be 
proved, the succession to the aocreted pro¬ 
perty would be governed by the same rule of 
law as the main estate itself. The learned 
Counsel however, admitted that no case 
could be cited by him in which it had ever 
been held by their Lordships of the Privy 
Council that a property subsequently 
acquired by a taluqdar had been treated 
as an acoretion and the succession to that 
accreted property had been held to follow 
the estate. It appears bo me that there is 
an essential difference between acoretion to 
an estate, the succession to which is 
governed by pure custom and property 
which may have been acquired by a 
taluqdar out of his savings from the 
taluqdari estate. Speaking broadly, where 
property is acquired out of the income 
of an impartible estate governed by a custom 
as regards succession and the acquired 
property is allowed to merge in the main 
property with a view to its passing to the 
heir to the main estate, the accreted pro¬ 
party is governed by the custom. Bub 
where by statute, a special rule of succession 
is enaoted with respect to a particular pro¬ 
perty \ it would appear to me that unless 
there is an express statutory sanction for 
it, it is not open to the owner of the 
property to add to it other properties, so , 
that the succession to the added property 
may also be governed by the statute afore¬ 
said. The reason is clear. In the former 
oase it is a custom which governs the entire 
estate and the properties which constitute 
the estate may inoraass or decrease. Bub 
where the law imposes particular rules of 
succession as opposed to the ordinary rule 
of succession with respect to a certain 
property, that rule of succession can govern 
that property alone. It is not in the power 
of a subject of the Crown to alter the law 
of the land as to succession even by purport¬ 
ing to add property to his original estate. 

There is only one case which has been 
cited on the point and it related to a 
property succession to which was governed 
by the terms of a sanad or written grant. 
It was held that only the properties whiob 
were the subjeot-matter of the grant could 
be governed by the terms of the grant and 
any property that was acquired by the 
grantee out of the income of the granted 
property could net be made subject f>o the 
terms of the grant. This principle, in my 
opinion, applies to all taluqdari properties. 
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the succession to which is governed by the 
speoial statute of law enaoted in section 22 
w of Aot I of 1869. 

The case mentioned is that of Rajendra 
Bahadur Singh v. Raghubans Kunwar (4). 

The view that has been urged for the 
respondents and which has found 
acceptance with me is corroborated by the 
fact that the legislature thought it necessary 
•to enaot a speoial rule of law as regards 
properties other than the taluqdari 
property—the succession to which was 
originally governed by Act No. I of 18G9. 
By the amending Act No. Ill of 1910 a 
section was added to the original Act as 
section 32a. It authorised any taluqdar or 
his grantee or heir or legatee by a registered 
instrument to be exeouted in a oertain 
manner to deolare that any property owned 
by him and situate within the United 
Provinces, other than his taluadari 
property, shall become a part of his estate. 
It is significant that this enabling clause 
limits the situation of the property to be so 
added to the estate. The clause does not 
permit any property situated outside the 
United Provinces to be made a part of the 
•taluqd&ri estate. 

The view taken by me is further streng¬ 
thened by the fact that the language of the 
preamble indicates that the Government 
wanted to enact rules with respect to oertain 
specified properties situate within Oudh. 
The properties with respect to which the 
rules were to apply were so described 
as to be confined within the limits of 
Oudh. 

In the absence of any direct ruling of 
the Privy Council that it is possible for a 
taluqdar to add to his taluqdari property a 
property succession to which would be 
^ governed by the same rules as govern the 
taluqa itself, I am of opinion that it is not 
open to do so to a taluqdar. This point 
was directly answered, as I answer it, by 
two eminent Judges of the Judicial Com¬ 
missioners Court, namely Mr. (afterwards 
Sir) Sunder Lai and Mr. (afterwards Sir 
Theodore Caro) Piggobt in the case of 
Janki Prasad Singh v. Dwarka Prasad 
Singh ( 14). This case went before their 
Lordships of the Privy Counoil, but there 
was no pronouncement on the question 
whether the self-acquired property of a 
taluqdar would be governed by the same 
( rules of succession as the taluqdari property 


itself. Janki Prasad Singh v. Dwarka 
Prasad (15). 

[Hia Lordship found on the evidence in 
the case that the suit property had nob 
been incorporated with the talukdari 
property], 

lb is difficult to get an authority on 
matters of evidence which may be of any 
use. But unfortunately for the appellant, 
there is one and it entirely demolishes his 
case. In the case of Rani Jugdamba Kun- 
icari v. Wazir Narain Singh (9), a dispute 
arose as to succession to an impartible 
estate known as Serampur Raj. The last 
owner of the property was one Raja Saroda 
Narain. The plaintiff in the suit was his 
widow and the defendant was the late 
Raja’s undivided cousin. By custom, the 
Serampur estate was impartible and went 
to a single male owner. It wa3 held under 
the circumstances that the main estate was 
bound to go to the defendant, the parties 
being subject to Mitakshara law. But 
there was considerable amount of zamin- 
dari and moveable property which had 
been acquired out of the income of the main 
estate by Saroda Narain. It was found, 
to quote the words of the counsel for the 
respondent in the case, that * the collections 
were made by one set of servants and the 
entries were made in one set of books 

Both the Courts in India had found from 
this faot that there was an intention of 
incorporation on the part of the late Raja 
Saroda Narain, of the zemindari properties 
with the main estate. Their Lordships of 
the Privy Council quote in their judgment 
che statement of the Managor—the state¬ 
ment which was supposed to have been 
made in the interest of the respondent— 
and came to the conclusion that that evi¬ 
dence did not justify an inference of any 
intention of incorporation. After this 
pronouncement of opinion it is impossible 
for the appellant to contend successfully 
that the property in suit has become an 
accretion to the Baispur estate and it must 

go to the party who should succeed to the 
latter. 

This contention, therefore, fails. 

In view of my finding on point No. 4 it 
seems to be needless to discuss whether in 
the ciroumstances of the present case the 

(15) (1913) 35 All. 391 = 40 I.A. 170-17 C.W.N 
1029 = 14 M.L.T. 110 = 25 M.L.J 34 = (1913# 
M.W.N. 630 = 20 I.C. 73=18 C L.J. 200 = 
11 A.L.J. 818=15 Bom. L.R. 853 = 16 0 G 
216 (P.O.). 


(U) (1911) 9 1.0. 83. 
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succession to the Baispur estate would be 
governed by the Hindu Law or by Act I 
of J 869. It was stated at the Bar that the 
respondents contemplated a litigation with 
the appellant for the Baispur estate. In 
view of this proposed litigation, it is all the 
more dosirable to avoid any pronouncement 
of opinion on any matter, the decision of 
which is not an absolute necessity for the 
disposal of the present appeal. I, therefore, 
decline to express any view on the fifth 
point raised. 

In view of my finding, the present appeal 
should fail and I would dismiss it. 

By the Court:— The appeal is dismiss¬ 
ed with costs including fees in this Court 
on the higher scale. 

Appeal rejected. 
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Boys, j. 

Mohamed Naql —Defendant-Applicant 

v. 

Hargu Lai —Plaintiff-Opposite Party. 

Civ. Rev. No. 62 of 1924, decided 
on 24th June, 1924, from an order of the 
Judge of Small Causes, Roorki, dated 12bh 
December, 1923. 


Limitation Act, Art. 81—Where date of pay¬ 
ment by surety to creditor is uncertain , discretion 
should be exercised in favour of the surety. 

Alter » suit by oreditor against surety was 
deoided against surety, the surety applied for 
review after depositing deoretal amount in Court. 
Review was dismissed and the creditor withdrew 
the money deposited. In a suit by surety against 
the debtor, held, that the time ran not from the 
date of deposit and in the particular oase, the date 
of dismissal of review not being known, the date rf 
withdrawal was the starting point. [P, 164, C, 2.] 

Euvida Prasad—lor the Applicant. 
Nehal Ghand —for the Opposite Party. 


Judgment:—In this case cue Kamal 
Uddin brought a suit against Mohammad 
Naqi on behalf of whom the present plaint¬ 
iff Lala Hargu Lai stood security for 
Mohammad Naqi, that the latter would pay 
the price of the coal sold to him by Kamal 
Uddin, Kamal Uddin obtained a decree 
against the present plaintiff as surety. In 
order to obtain a review the plaintiff 
deposited the amount of the decree under 
section 17 of the Provincial Small Cause 
Courts Act. He made the deposit on the 
5th of September, 1919. The application 
for review was dismissed and the oreditor 


withdrew the money on the 21st of April, 
1920. Subsequently the plaintiff brought 
the present suit to recover the money from; 
his principal filing his suit on the 20th of 
April, 1923. A plea was taken in the Court 
of Small Causes that the suit was barred 
by limitation under artiole 81 of the Limi¬ 
tation Act. That article allows a period' 
of three years from the date " when the- 
surety pays the creditor It is urged 
that the date of the payment to the oredit¬ 
or was the 5th of September, 1919 i.e. t the 
date of the deposit and the defendant has- 


relied on the oase reported in Yinka Supaya 
v. Maung Kin (1). The plaintiff urged and 
the lower Court accepted the plea that- 
limitation commenced to run from the 21st 
of April, 1920, and held that the suit was 
within time. It is open to argument that _ 
the date on which the oreditor was paid 
was the date on which the application 
for review was actually dismissed because 
from that date the creditor was entitled to- 
withdraw the money but this at least is 
quite certain that he was not entitled Do 
withdraw the money ’immediately it was 
deposited and before the application for 
review had been dismissed. The plea 
therefore as urged by the defendant could 
certainly not b9 sustained. Neither party [ 
can tell me on what date the application [ 
for review was dismissed and, failing to [ 
make good his plea that the date of deposit j 
was the date from which limitation com- | 
menced to run, the defendant applicant 
here asks me to send for the record in order 
to ascertain the date on which the applica¬ 
tion for review was dismissed. On the 


other hand, the plaintiff opposite party here 
urges that this Court should not interfere 
in civil revision upon a question of limita¬ 
tion and has referred me to Raghunatk ■ 
Sahai v. The Liquidator of the Himalaya 
Bank , Limited (2) and Barman Lai v. 
Khuban (3). The latter oase is not so clearly 
in point as the former, for it is not clear 
that in the latter case the question of 
limitation did not depend upon a question 
of faot as well upon a question of law. The 
earlier case is however directly in point. 

For the opposite party I am referred to Lt .- 
Col. J. G. Turner v. Jagmohan Singh (4). 
Whatever else that case may have deoided 

(1) (1921) 60 I.C. 23. 

(2) (1893) 15 All. 139 = 1893 A.W.N. 59. 

(3) (1895) 17 All. 422 = 1895 A.W.N. 112. ; 

(4) (1905) 27 All. 531 = 2 A.L.J. 297 = 1502 « 

A.W.N. 77. 1 



1926 


EMPEROR V. R. venaik dhulekar (Walsh, A.C.J.) Allahabad 165 


4t certainly did not decide that the Court 
should interfere on a technical ground 
where substantial justice had been done. 
■It is perfectly clear in this case that 
whether the period of limitation should be 
■held to run from the date when the ap¬ 
plication for review was dismissed or from 
the date when the creditor withdrew the 
money, the debt which has been sued for 
in this case was undoubtedly due from the 
principal to the surety and unless this 
Court was to hold that it had no discretion 
whatever it is indubitably a case in which 
a discretion should be exercised in favour 
of the opposite party in this oase. I there¬ 
fore deoline to interfere and dismiss this 
application. 

Application dismissed. 


19U6 Allahabad 166. 

Walsh, Ag. o.j. and Sulaiman, j. 
King-Emperor— Appellant 


v. 

Raghunath Venaik Dhulekar and another 
—Accused-Respondents. 

Cr. (Govt.) App. No. 454 of 1924, 
decided on 22nd July, 1924, from an order 
of the S. Judge, Jhansi, dated 3rd 
March, 1924. 


(a) Penal Code, S. 188Promulgate' indicates 

some form of publication. 

Per Walsh, Ag. C.J.—Prima facie “promulgate” 
seems lo indicate, if not a formal dooument printed 
or written, at any rate Gome form of publioation. 
fThe view that it must be printed or written may 
he rejected. [P. 167, C. 2.] 

(b) Crim. Pro. Code , S. 149 -'Interpose', 

Per Sulaiman, J. —‘Interpose’ oonnotos the idea 
of actively intervening and not merely a prohibition 
by word of mouth. [P. 169, C. 2.] 

(o )Penal Code, S. 188—' To be legally,empowered' 
is different from 'to be justified: 

Per Sulaiman , J.— To be justified in directing a 
certain aot to be done or not to be done is one 
thiDg, and be legally empowered to order its 
commission or omission, with the oonsequenoe 
of the disobedience being punishable under 8. 188 

of the Indian Penal Code, is quite another. 
IP. 169,0. 2.] • 


(d) Crim. Pro. Code, S. 249—Section does i 
empower police officer to pass any order he likes , 

Per Suhiiman , J.-To hold that under 8. 14 
police officer can pass any oral order he thir 
desirable, would be to hold that his word is law 
his powers were to be bd wide, it would be unnec 
fiary for the Magistrate or the police to take a 

precautionary measurea in advance, it would 
quite Bumoient to send down a Sub-Inapeotor 
the eoeoe and let him pass all eorta of sweepi 


orders, disobedience of whioh will entail 
conviction, 8uch a method, if sanctioned, would 
deprive the persons oonoerr.ed of all opportunity 
to appeal to higher authorities, and they 
would have to submit to such orders at the peril 
of a proseoutioo. Suoh wide powers vested in a 
polioe officer would interfere unreasonably with 
the ordinary liberty of private citizens and could 
not have been contemplated to be within the soope 
of 8.149, Crim. Pro. Code. [P. 169, C. 2.] 

Assistant Government Advocate —for the 
Crown. 

P. L. Banerjee, U. S. Bajpai and K. 
N. Laghate —for the Accused. 

Walsh, A.C.J.:—This is an appeal by 
Government* against an acquittal by the 
Sessions Judge of Jhansi of two members 
of the public, who had been convioted and 
severely sentenced by the District 
Magistrate for an offence under section 188 
of the Indian Penal Code. They had been 
charged botb under sections 151 and 188 
and the Magistrate, without acquitting 
under section 151, held that it was 
superfluous to consider it. The appeal filed 
by Government treats the charge as one 
under section 188. The oomplaint against 
the accused is that they, being two 
Brahmans, and men of education engaged 
in public life in Jhansi, one of them 
Raghunath Venaik Dhulekar being a High 
Court Vakil, and the other Atma Ram Kher 
being also a High Court Vakil and Chairman 
of the Municipal Board of Jhansi, deliber¬ 
ately disobeyed a lawful order of the 
Sub-Inspeotor in the streets of Jhansi in 
the presence of a large number of people. 
The Sub-Inspector says that he was 
fetched by a message, and went on a 
bicycle in consequence of a report that a 
procession of a considerable body of Hindus, 
headed by persons playing English musical 
instrument, was threatening to pass a 
Muhammedan mosque playing music, and 
that there wa3 reason to fear the outbreak 
of a riot. The witnesses on both sides 
agree that the playing of music in a 
procession passing the Muhammedan 
mosque was known to everybody to be a 
cause of offence to Muhammedans, and 
was just the conduct that was likely to 
lead from small beginnings into an extended 
fight and riot, with the risk of loss of life. 
The Sub-Inspeotor’s evidence was that he 
ordered the music to stop, and he ordered 
the procession not to advance while playing 
musio in the direction of the mosque, and 
that the two aooused who were by this 
time in charge of the procession, and who 
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were at the head of ifc playiDg musical 
instruments, defied his authority, told him 
that he had no power to give such an 
orde>*, and did in fact make a definite and 
determined show of disobedience by 
continuing to play the music, and by 
advancing a certain number of steps in the 
direction of the mosque, challenging the 
Rub-Inspector to use force and to take tbe 
nstruments from cbem. That this is a 
substantially accurate account is perfectly 
clear upon the evidence. It is sufficiently 
established, even if one confines oneself to 
the written statement put in by the accused, 
and the witnesses whom they oalled. 
Chand Singh one of their witnesses stated 
that after the cub-inspector had ordered 
them to stop, the two accused took up a 
drum and drum sticks, and advanced in the 
direction of the mosque, saying that they 
would advance playing the instruments, 
while tbe Sub-Inspector declared that be 
would never allow them to do so. The same 
witness also stated that the Hindus wanted 
to play music in front of the mosque, and 
the Muhammadans objected to music being 
played in front of their mosque. A witness, 
Debi Prasad, called for the defence, stated 
that the Darogba gave a verbal order, 
stop the music and stop tbe procession ”, 
and that tbe accused insisted on advancing 
with music, and did so for two or three 
paces. He further stated that there had 
been trouble between the Hindus and the 
Muhammedans before the Ramlila, during 
Ramlila, and since Ramlila, over the 
question of music in front of tbe mosque. 
Babu Bodb Raj, who is also a Vakil in 
Jhansi, and a correspondent for various 
newspapers, also stated that the communal 
feeling was very strained over the question 
of music in front of the mosque, and 
although tbe accused declared in their 
written statement that they intended 
the Sub-Inspector no harm, this witness 
states that tbe Sub-Inspector asked 
him not to mention the matter in his 
newspapers, clearly showing that the 
conduct of the accused was not in the 
public interest, but was calculated to put 
the Sub-Inspector in a difficulty, so that 
if a riot took place, which he might have 
prevented, he would get into trouble, 
whereas on the other hand if he exceeded 
his rights and went beyond what was 
justified in his interference with the aooused, 
he might equally get into trouble with his 
superiors. There is a serious conflict 


between the written statement of the 
accused and the evidenoe of one of the 
prosecution witnesses whom they have 
mentioned. They declare that there were 
no Muhammedans before the mosque thafc- 
several were summoned to the spot and 
were asked by the Sub* Inspector whether 
they had any objection to the music, and 
they said “ yes ”, but that they also said 
that there were no Muhammedans whe 
would attack the procession if it passed the 
mosque. The point made by the written 
statement is a foolish one, because nobody 
can guarantee that no Muhammedan will 
use force. The accused professed, by their 
superior wisdom, to know that there was no 
risk of a riot, and both in the street to the 
Sub-Inspector, and in their written state¬ 
ment, they have definitely taken the ground 
that the Sub-Inspeofcor was wrong in think¬ 
ing that there was any risk, and that they, 
the accused, know better, but tbe prosecu¬ 
tion witness Musawwir Husian said that he 
was at the mosque, that ^here were about 
250 Muhammedans inside and outside the- 
mosque, and that they were threatening to 
lay out corpses if tbe music was not stop¬ 
ped. On this evidence it is perfectly dear 
that the Sub-Inspector was interposing 
within tbe meaning of section 149 of the 
Criminal Procedure Code for the purpose 
of preventing a cognizable offence, namely 
riot and grievous hurt. If the evidence 
for tbe prosecution is aocepted, the defiance- 
and disbediecce to the Sub-Inspector’s 
order by the accused is made much more 
apparent. I am of opinion that tbe Sessions 
Judge took an altogether erroneous view of 
the evidence, and misunderstood the charge. 

He treated the oharge as though it was 
for breach of an order given by the Sub- 
Inspector not to pass the mosque, but 
the older dearly was to stop tbe music 
and to stop tb6 procession then and there. 
The Sessions Judge agrees that the aooused 
continued to advance beatmg drums and 
indicated that they would only stop to force 
and he oame to tbe conclusion that they 
did not in fact disobey the order, because 
eventually the drums were taken away and 
the assembly dispersed, and that they only 
refused to obey without oarrying their 
refusal into actual disobedience. This view 
seems to me inconsistent with the evidence. 

To take a simple illustration, if a father 
forbade his child to light a match in the 
presence of some highly combustible , 
material, and the child lit the match, the 
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child would be none-the-less guilty of dis¬ 
obedience, because be immediately blew 
it out and no explosion took place. 

Whether the offence is one, which, on 
tha facts as I find them, come within 
section 188 of the Indian Penal Cede, is no 
doubt a debatable question, The principal 
argument addressed to us was that there 
was no lawful order by the Sub-Inspector; 
in other words that be was not authorised 
to promulgate an order to the accused to 
stop the musio, or to stop the procession. 

. I find great difficulty in accepting this view. 
But as my brother is of opinion that an 
offence has been committed under 
section 151, it seems to me that justice can 
be done by convioting the accused under 
this section, and that it is unnecessary to 
press the charge under section 188 as in 
the ciroumstances of this case they over-lap, 
and we have power under section 423 
to convict under either of them. I merely 
content myself with saying, that with 
reference to the question whether an 
order by the Sub-Inspector in the street 
to a person to desist from a parti¬ 
cular piece of oonduct, or from an act 
whioh he threatens to perform, or repeat, 
is a lawful order within the meaning of the 
section, it is sufficient to turn to sec¬ 
tion 149,Criminal ProcedureCode, or to sec¬ 
tion 23, or section 31 of the Police Aot V of 
1861. I do not refer to these seotions for 
th3 purpose of defining the offence in this 
case, nor for ascertaining the penalty 
for a hreaoh of the sections mentioned. To 
my mind they are relevant as evidence of 
what may, or may not, be a lawful order 
by a Sub-Inspector, Seotion 149, Criminal 
Procedure Code, authorises him to inter¬ 
vene for the purpose of prevention of a 
cognizable offence, and I am unable to see 
why—if he found that intervention in the 
form of a verbal order given to persons 
whose conduct appears likely to lead to 
the commission of such an offence is 
necessary and sufficient—he should not be 
held to be authorised to give such verbal 
order, and to promulgate it in such a 
manner as he thinks best. Similarly the 
sections of the Police Act prescribe among 
other things his duty to prevent the 
commission of offences and to keep order 
in the public streets. The point was not 
argued before us, but the real difficulty 
whioh I feel about applying section 188 is 
the use in the section of the word 
promulgate ”, This is rather an unusual 


and teohnioal term for a mere verbal 
order to halt or stop, suoh as a commanding 
officer might give to troops. Prima facie 
“promulgate" seems to indioate, if not a 
formal document printed or written, at any 
rate some form of publication. The view I 
that it must be printed or written may be I 
rejected, because a large proportion of the 
publio in India are illiterate and oannot 
read orders so promulgated, and if a Sub- 
Inspector definitely conveys order in a 
loud voice to a crowd in the street to stop,. 
so that those who are addressed may 
understand it to be a definite order 
promulgated by a public officer in 
authority, it is difficult to see how, on 
the 0 D 6 hand, a sudden crisis is to be other¬ 
wise dealt with, and how a person defying 
the policeman is to be punished, and, on 
the other hand, where the line is to 
be drawn between a verbal order 
loudly promulgated and a mere verbal 
communication in the nature of persuasion 
or even command quietly communicated 
to the person whose conduct is complained 
of, but out of the hearing of other members 
of the publio. This is a question seriously 
affecting the protection which Courts of 
law must necessarily give within the law to 
polioe officers acting within the scope of 
their authority, and I find a difficulty in 
holding that the offence in this case does 
not come within the express terms of 
section 188. But as I have said, it is not 
necessary for me to do more than express 
my opinion upon this point, as both mem¬ 
bers of the Court are agreed that an offence 
has been committed under seotion 151, for 
whioh we may either order them to be 
re-tried, or may find them guilty and 
sentence them under section 423 and 
seotion 561-A of the Criminal Procedure 
Code. 

Sulaiman, J. :—This is a Government 
appeal from an acquittal. The case was 
instituted under seotions 151 and 188 of the 
Indian Penal Code, but the Magistrate 
considered that the latter section was more 
appropriate and convicted the accused 
under it, sentencing them to six months’ 
rigorous imprisonment and a fine of Rs. 500 
each. The Sessions Judge has acquitted 
them. 

Certain facts are not in dispute. There 
had been considerable religious exoitemenb 
for some months in Garhia Phatak, a settle¬ 
ment of Railway workmen situated on the 
outskirts of Jhansi, over the question as to 
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whether Hindu processions with music 
should be allowed to pass in front of a 
mosque. In October 1923, during the 
celebration of the Ramlila, a riot had only 
i u 8fc b9en averted by the intervention of the 
police and Magistrates. 

On November the 13th, the Secretary of 
the Jhansi Gaoshala informed the Superin¬ 
tendent of Police that his society would 
take out a procession on November the 
19bh in that quarter. It is strange that if 
there was really a serious apprehension of 
a breach of the peace, no steps were 
taken by the police to forbid the procession 
or to require licenses under the Police Act. 
In fact, as the learned District Magistrate 
himself has remarked, proper police 
arrangements were not made in advanoe, 
but when on the 19th of November a 
Gaoshala procession with a band of musioal 
instruments was passing along a route 
which was to be past the front of the 
mosque and was actually in sight of it, 
Sub-Inspector Raghunandan Singh, the 
police officer iu charge of the station, came 
running on a bicycle with the intention of 
stopping the advance of the procession 
with music. The Sub-Inspector’s state¬ 
ment is that he was aware that there was 
a strong feeling between Hindus and 
Muhammedans in Garhia Phatak. On 
that day he was informed by a constable 
that a procession had arrived and that 
there was a danger of trouble in front of 
the mosque. He ran to the place, saw the 
procession consisting of some 700 or 800 
men and heard the music. He also says 
that he heard a cry from the Muhammedans 
(200 or 300 in number and assembled 
near the mosque) to stop the music. Babu 
Raghunandan Singh says that he cried out 
in a loud voice several times, addressing 
the procession generally and the two 
aooused in particular “ Stop the musio or 
there will be a riot”. He says, he had 
also called out, " Stop the band, don’t 
advanoe He further states that he 
nailed out to the crowd “ Go away from 
here, a riot will occur". And said to the 
aocused, “ Remove the crowd from here”. 
The Sub-Inspector says “ The band went 
on playing 15 to 20 minutes after I had 
ordered them to disperse and half an hour 
after my first order to stop the music ”. 

As to the advanoe he says that the pro¬ 
cession advanced six or seven paces in spite 
of his order. He says that the aocused 
were themselves beating drums and 


advanced a few steps and said that they 
would not obey orders until force was 
used. When however a constable attempt¬ 
ed to take the instruments from the 
accused s hands they offered no resistance 
and deposited them on the ground. He 
says that he threatened to call a supposed 
guard behind the mosque to fire and then 
the crowd retired. This is the gist of the 
prosecution oase. 

The accused filed a joint written 
statement in the Magistrate’s Court and 
their version was as followsSub- 
Inspector Raghunandan Singh came on a 
bicyole and shouted, 11 Stop, lorry has 
come, you will all be blown up ”. The 
prooession stopped and at his direction it 
also moved a few paces back. The two 
aocused advanced forward and asked 
whether there was any magisterial order 
prohibiting them from marohing with 
music ; the Sub-Inspector said that there 
was none but that he apprehended a breach 
of the peace. He would not let them 
prooeed, so they went back to the prooession 
where it stood. Dhuiekar aooused took 
the small drum in his hands and Kber 
accused the beating sticks. The bwo beat 
the drum and took one or two steps 
asserting their right. The Sub-Inspector 
a^ked them to stop drum-beating. They 
protested and suggested that the only 
course open for the Sub-Inspector was to 
take the drum from them. The Sub- 
Inspector took up the suggestion and asked 
a constable to take the drum from them. 
When the latter approached and touohed 
the drum they put it down. They then 
asked the people to go to their houses, and 
they all departed. 

It is, therefore, common ground that the 
Sub-Inspector prohibited the accused from 
playing music or advancing. In the 
written statement however, the aooused did 
not, in express terms, admit that the 
Sub-Inspector also called on the assembly 
to disperse, nor did they clearly deny that 
the procession had been ordered to disperse. 

The D.strict Magistrate was of opinion 
that the order to stop the music and not to 
advance was an order which the Sub- 
Inspector was legally empowered to make 
under section 149 of the Code of Criminal 
Procedure and that therefore its dis¬ 
obedience was an offence under seotion 188 
of the Indian Penal Code. The learned 
Sessions Judge agreed with this view of 
the law, but came to the conclusion 
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that the conduct of the accused amounted 
to a mere refusal to obey and nob an 
actual and final failure to oomply. He 
therefore acquitted them. 

Ou the evidence it is impossible to hold 
that there was no disobedience of the 
order to stop the music and nob to advance. 
The aocused themselves were nob the 
drummers. They took over the drum and 
advanced a few steps while beating th9 
drum. They made it quite clear that they 
were determined nob bo obey the order 
until force was used. They did disobey it, 
though they offered no resistance when 
force was attempted. There cannot be 
the least doubt that they meant to defy 
the Sub-Inspector’s order, and meant bo 
flout him. Even if it be conceded that the 
acoused never intended to persist in their 
disobedience after force was used, I have 
no hesitation in saying that they did 
disobey the order inasmuch as they did 
advance a few steps and did continue to 
beat the drum though ordered nob bo do so. 

The accused however cannot be held bo 
have committed an offence under section 
188 of the Indian Penal Oode unless it be 
found that the order to abstain from 
playing the music or advancing was (a) 
promulgated by a public servant to the 
knowledge of the accused, ib) that that 
public servant was legally empowered to 
promulgate suob an order, and (c) its 
disobedience caused or tended to oause 
obstruction, annoyance or injury, or risk 
of ib, to a person lawfully employed, or 
danger to human life, health or safety, or 
tended to cause a riot or affray. 

The Sub-Inspector was a public 9er7aut 
and the acoused had undoubtedly heard 
'his order. As the order was announced 
publicly and was addressed to the crowd 
generally as well as to the accused in 
particular, it certainly had been “ promul¬ 
gated ”, and ib is nob necessary that such 
an order should be in writing. 

I am also of opinion that the disobedi¬ 
ence of the accused did cause, to say the 
least, annoyance to the Sub-Inspector 
lawfully employed to prevent a breaoh of 
the peace. Ib also did tend to cause a 
riot as there was no knowing to what 
extent the procession might nob have been 
inoibed bo go by the open defiance of the 
•accused. 

But it is neoessary for the prosecution to 
establish that the Sub-Inspector was 

lawfully empowered to promulgate such 


an order The contention on behalf of 
the Grown is that under seotion 149, Crimi¬ 
nal Procedure Code, every police officer 
can “interpose” for the purpose of prevent¬ 
ing the commission of a cognizable 
offence. Ib is urged that the word 
“ interpose ” is wide enough to cover nob 
only all acts done by him but al30 all 
orders given by him. I am unable to give 
to this word any such wide meaning. 
Interpose connotes the idea of actively 
intervening and nob merely a prohibition 
by word of mouth. I am nob saying that 
a police officer would nob be justified in 
asking people bo do or not to do a thing. 
Under certain ciroumstances even a 
private citizen may be justified in making 
such requests. Bub to be justified in 
directing a certain act to be done or nob to 
be done is one thing, and to be legally 
empowered bo order its commission or 
omission, witb the consequence of the 
disobedience being punishable under 
section 188 of the Indian Penal Code, is 
quite another. 

To hold that under seotion 149, Criminal 
Procedure Code, a police officer can pass 
any oral order he thinks desirable would 
be to hold that his word is law. If his 
powers were bo be so wide, it would be un¬ 
necessary for the Magistrate or the police 
to take any precautionary measures in 
advance, ib would be quite sufficient to 
send down a Sub-Inspector to tbe scene 
and let him pass all sorbs of sweeping 
orders, disobedience of which will entail 
conviction. Such a method, if sanctioned, 
would deprive tbe persons concerned of 
all opportunity to appeal to higher author¬ 
ities, and they would have to submit to 
such orders at the peril of a prose¬ 
cution. I am of opinion that such 
wide powers vested in a police officer 
would interfere unreasonably with the 
ordinary liberty of private oii-izens and 
oould not have been contemplated bo be 
within the scope of section 149, Criminal 
Procedure Coda. 

It is still more difficult to hold that a 
police officer can pass orders nob only 
against the persons from whom the com¬ 
mission of an offence is apprehended but 
also against would-be victims. By 
considering extreme cases it can be seen 
at once to what consequences a contrary 
view is likely to lead. Suppose a dacoib 
aims a gun at the viotim of the dacoiby ; 
a polioe officer instead of rushing at the 
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dacoit and preventing him from shooting 
the victim, orders the victim to run away ; 
the victim does not move, the dacoit shoots 
but fortunately misses the shot. Is the 
victim guilty of the offence of disobeying 
the order to run away promulgated by a 
public servant lawfully empowered to 
promulgate such an order for the purpose 
of preventing his murder ? Or, take the 
case of a police officer who, apprehending 
that certain robbers are coming to loot a 
Bank, orders the manager to close the Bank, 
the manager does not do so. Is he guilty 
of the offence of disobeying the order? 

Of course, a police officer is empowered 
to do many things specifically mentioned 
in the Code. For instance, under section 42 
he may demand aid in the prevention 
or suppression of a breach of the peace ; 
or under section 151 he may arrest a 
person designing to commit an offenoe ; he 
may under section 127 command an 
assembly of five or more persons, likely to 
cause a disturbance of the public peace, to 
disperse; and if it does not disperse he 
may, under section 128, proceed to disperse 
it by force, and he may under section 149 
“ interpose” for the purpose of proventing 
an offence, or under section 152, to prevent 
an injury to property. Persons who 
refuse to disperse or who resist him (and 
not merely refuse to obev bis oral orders) 
in the discharge of his legal duty, are 
liable to punishment. But he cannot shirk 
his duty of interposing effectively by being 
content with an oral order not to do a 
certain act and then make the persons 
ordered, liable for disobedience of his 
orders. 

It has next been suggested by tbe learned 
Assistant Government Advocate that the 
officer might have been empowered to 
pass tbe order under tbe Police Act. Sec¬ 
tions 30, 30-A and 31 have b3an referred 
to. One may say at ones that tbe Sub- 
Inspector nowhere suggested that he 
purported to act under any of tbe 
provisions of the Police Act. He frankly 
admitted that he acted under section 149, 
Criminal Procedure Code. Further, sec¬ 
tion 30 does not apply to a Sub-Inspector. 
Section 30 (A) is inapplicable a9 there had 
never been any license previously insisted 
upon and no conditions were therefore 
violated. The provisions of sections 30 
and 30 (A), if they bad been resorted to, 
would have provided ample powers for 
the police (including the Sub-Inspeotor) 


dhulekar (Sulaiman, J.) 1925 

to interfere and stop the prooession. Bub 
that was not done. As to sestion 31 it 
was never suggested at tbe trial that when 
the Sub-Inspoctor ordered the music to be* 
stopped and the procession not to advance, 
he was trying to keep order on the public 
road or preventing an obstruction. Seotion 
31 therefore can have no application ; nor 
have the accused been prosecuted under 
seotion 32 of the Police Act. 

I have therefore come to the conclusion 
that tbe Sub Inspector was nob legally 
empowered to promulgate the order that 
the music should be stopped or that tbe 
procession should not advance. The 
accused were accordingly not guilty of any 
offence under section 188 of the Indian 
Penal Code. 

I have however already said that they 
were prosecuted under seotion 151 of the 
Indian Penal Code also. Tbe District 
Magistrate was inclined to believe the 
prosecution evidenoe that the Sub-lnspeotor 
did tell the public to dispense. He considered 
this to be "most probable” and emphasised 
that " all the prosecution witnesses say 
he did”. He however considered that as 
sections 151 and 188 were practically 
equal in gravity it wnq unnecessary to 
apply both, particularly as, in bis opinion 
section 188, both as regards its explanation 
and its illustration seemed more directly 
applicable. He therefore convicted the 
accused under section 188 only. The 
learned Sessions Judge did not at all direct 
bis attention to the offenoe under seo¬ 
tion 151 of the Indian Penal Code. 

It cannot be doubted that under sec¬ 
tion 127, Criminal Procedure Code, the 
Sub-Inspector was legally empowered to 
order the assembly to disperse when he was 
convinced that it was likely to cause a 
disturbance of the public peace. There oan 
be no doubt that tbe Sub-Inspector was 
fully justified in his apprehension that if 
the procession advanced while playing the 
music there would be a riot. It was 
altogether immaterial whose action would 
provoke it. Having regard to the faob that 
feelings were running high, there would 
most probably have beeo a free fight on 
both sides. Underseotion 151 of the Indian 
Penal Code, whoever knowingly joins or 
continues in any assembly of five or more 
persons likely to cause a disturbance of the 
public peace after such assembly has been 
lawfully ordered to disperse, is liable to 
punishment. 
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There oan be no doubt; that the accused 
as well as the other members of the pro¬ 
cession did not disperse for a considerably 
long time. If, therefore, the Sub-Inspector 
did actually order them to disperse, they 
would be guilty under section 151. 

As the aocused in their written statement 
did not expressly admit that the Sub-Ins¬ 
pector had given an order that the assembly 
should disperse, and as they actually 
produced a witness named Oband Singh to 
say that he never heard the Darogha 
ordering the crowd bo disperse, it is neces¬ 
sary to consider what other evidence there 
is to corroborate the Sub Inspector’s 
version. 

Jagannabh Singh, Brahmin, who lives 
near the mosque in question, has stated that 
the Darogba did address the assembly and 
told the people to disperse but they did nob 
do so, and that it was when the Darogha 
said to the head constable ' call the guard, 
order them to shoot ’ that the crowd 
dispersed. 

Similarly.Durga Prasad, another witness, 
has statod that the Darogba said ’disperse 
this assembly or there will be a ' riot ’ and 
that in spite of what the Darogba had said 
the band went on playing and the people 
did nob disperse, and the two accused also 
were there. 

A third witness, Musawwir Husain also 
says that the people did not retire until the 
Darogha produced his pistol and that they 
dispersed onh after he said that he would 
call on a guard to fire. 

Another witness, Abdul Karim, says 
that eventually the Darogha threatened fire. 
To his previous orders no one had paid 
any notice, either to the order to disperse 
or to stop the music. 

Thus all the prosecution witnesses corro¬ 
borate the Sub-Inspector’s statement that 
he did order the orowd to disperse. It is 
also natural to suppose that when he found 
that the leaders of the procession wore 
prepared to defy him and disobey his orders, 
he would have ordered them to disperse. 
We have already noted that in the joint 
written statement filed by the accused 
there was no express denial of this state¬ 
ment of the Sub Inspector. The other 
defence witnesses also do not expressly say 
that no order for dispersing was given. It 
is possible that Ghand Singh might not 
have heard this order of the Sub-Inspector. 
He however admits that the disoussion 
between the Darogha and the aocused 


went on for nearly half an hour and that 
the orowd dispersed at the bidding of the 
acoused after they had pub down their 
musical instruments. 

On the evidence, therefore, I am fully 
satisfied that the Sub-Inspector had 
ordered the accused and the prooession to 
disperse, and that in spite of that order 
the aocused did continue in the said 
assembly and did nob disperse for a long 
time. They were therefore guilty of an 
offence under section 151 of the Indian 
Penal Code. The whole evidence has been 
read and disou3sed before us, and we are 
justified in convicting them of this offence. 

At the same time, I am inclined to believe 
that the accused persons did not really 
intend to disobey the Sub-lDspecfcor finally, 
that is to say, did not intend to force their 
way forward or to persist in their disobedi¬ 
ence even after a show of force. Nor did 
they in any way intend to physically resist 
the Sub-Inspeotor in the discharge of his 
duty. In view of these circumstances, I 
am inclined to take a Ionient view so far as 
the question of sentence is concerned. I 
may however add that the accused were 
given an opportunity to apologize and 
express their regret, but by a written appli¬ 
cation they declined to do so and asked 
there to be “ judged in its true light”. 

By the Court:—We accordingly allow 
this appeal and setting aside the acquittal 
of the accused persons conviot them under 
section 151 of the Indian Penal Code and 
sentence them each to one month’s simple 
imprisonment to date from 21st of August, 
1924 and to pay a fine of Rs. 500 each or 
six weeks’ simple imprisonment in lieu 
thereof. Let them be taken to the District 
Magistrate who will make arrangements for 
their custody and transit to Jhansi. 

Appeal allotued. 
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Kanhaiya Lal, j. 

Bishnath Singh and others —Judgment- 

debtors-Appellants 

v. 

Basdeo Singh —Dacree-holder-Respond- 
ent. 

■E S A. No. 1476 of 1924, deoided ou 
28th July, 1924, against the deoree of the 
Judge of Court of Small Causes, Allahabad, 
dated 9bh August, 1923. 
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Bmdlekhand Land Alienation Act (U.P. Act 11 
of 1903), S. 9—Reference is competent even after a 
decree is made absolute 

A reference can be made under 8. 9, sub-8. (3) 
even after a decree has been made absolute. (42 
All. 142, Dist .; S A, 1457 of 19,0, Ref,) [P. 172, 
0 . 1 ,] 

Baleshioari Prasad and Anant Lai —for 
the Appellants. 

S. Abu Ali —for the Respondent. 

Judgment:— In a suit filed on foot 
of a mortgage effected by the appellants 
on the 13th May, 1909, a preliminary 
decree for sale was passed on the 
17th January, 1918, which was made 
absolute on the 20th December, 1919. The 
parties are members of an agricultural tribe. 

When the decree was put under execu¬ 
tion, an objection was filed by the judgment- 
debtors under section 16 of the Bundle* 
khand Land Alienation Act (U.P. Act II of 
1903), saying that the mortgaged property 
could not be sold in execution of a decree. 
The Court upheld that objection. The 
decree-holder then asked the Court to take 
proceedings under section 9 of the said 
Act. That prayer was acceded to by the 
Court of first instance and the order of that 
Court was upheld by the lower appellate 
Court. 

The contention here is that no reference 
can be made under section 9, sub-sec¬ 
tion (3) of that Act after a decree lias been 
made absolute. But that section contains 
no such limitation. Ail that it lays down 
is, that if a suit is instituted in any Civil 
Court on a mortgage, after the commence¬ 
ment of this Act, by a member of an 
agricultural tribe, the Court shall, if it 
finds that the mortgage is enforceable, 
refer the ca3e to the Collector with a view 
to the exeroise of the power conferred 
by sub sections (1) and (2) of section 9. 
This power can be exercised at any 
stage i.e ., either before a decree has 
been passed or made absolute, because 
under section 16 the decree in such a case 
cannot be enforced by the sale of the 
mortgaged property and must be left out of 
account, as if it had in effect never been 
passed. So long as the decree or mortgage 
subsists, the claim to recover the money 
or to enforce the mortgage also subsists ; 
and a reference can be made to the 
Collector, who can refuse or alter the 
terms of the mortgage so as to bring it 
into accordance with the Act and make it 
conform to the limitation imposed thereby. 


The decision in Hanuman Prasad Narain 
Singh v Harakh Narain (1), does, nob 
apply, because no reference under section 9 
was there asked for. On the other hand 
the decision in Sheo Pragash Singh v. 
Radha Mohan -> Singh (2), supports the 
conclusion that the claim can be referred 
to the Collector, though it had nominally 
matured into a decree which has been since 
found to be unenforceable. 

The appeal therefore fails and is 
dismissed with costs including fees in this 
Court on the higher scale. 

Appeal dismissed, 

(1) (1920) 42 All. 142 = 58 I.G. 551=18 A.L.J. 59. 

(2) 8. A. No. 1457 of 1920, deoided on 18ch July, 

1922 (unreporfced.) 
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Sulaiman and Mukerji, jj. 

Bengal North Western Railway —Defend¬ 
ant-Appellant 

v. 

Firm Manorath Bhaqat-Dhian Ram 
and B. B. and C. I. Railway —Plaintiff- 
Defendant-Respondent. 

Civil Rev. No. 26 of 1924, decided on 
25th July, 1921, from an order cf the 
Judge of the Court of Small Causes, Agra, 
dated 4th October, 1924. 

Provincial Small Cause Courts Act, S, 25—No 
revision lies unless the finding is perverse or 
impossible, 

Unless there was no evidenoe before the Judge 
to support the finding or unle33 the finding was an 
impossible or perverse one, it is unfair to interfere 
on the revision side. (39 All., 418, Dist,’, 7 A.L.J. 
833, Foil.) [P. 173, C. 1.] 


S. N. Sen —for the Applicant. 

K. N. Katju and L. P. Zutshi —for the 
Opposite Parties. 


Sulaiman, J. This is a civil revision 
from the deoree of a Darned Judge of the 
Court cf Small Causes. 93 bags were des¬ 
patched in one wagon from Turbipur to 
Agra in a goods train. When the train 
arrived at Magarwara station, it was report¬ 
ed to the Station Master that a door of the 
wagon was open. He resealed the door. 
When the train arrived at Cawnpore, the 
contents of the wagon were checked and it 
was discovered that five bags were missing. 
When the goods were despatched they 
were placed in the wagon which had been 
fastened with a piece of twine and seals 
were put on the doors, but admittedly the 
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doors were not; locked. The learned Judge 
of the Small Cause Court had before him 
evidence that thefts were oonstant so muoh 
so that about ten wagODS with broken seals 
were discovered every mouth, aod that in 
spite of this circumstance no precautions 
were taken to look the wagons or to keep any 
extra watch on the trains or the stations. 
The learned Judge was not bound to bring 
on record the whole of the oral evidence 
which was tendered before him, nor was 
he bound to refer in his judgment to all the 
evidence that had been produoed before 
him. He has however referred to the 
above-mentioned circumstances in the 
judgment, and has then recorded a cate¬ 
gorical finding that the five bags were lost 
and that it was proved that they were lost 
by the wilful neglect on the part of the 
Railway administration in not securing the 
wagon properly and the wilful neglect of 
its servants in not watching it properly. 
The learned Advocate for the applicant con¬ 
tends before us that the learned Judge of 
theCourt below was not justified in drawing 
this inference from the above circumstan¬ 
ces, He urges that the question of wilful 
neglect is a mixed question of law and fact 
and that it is onen to this Court to go into 
the matter. It cannot be disputed that 
when a suit is instituted for damages for 
the loss of certain packages the burden 
lies on the plaintiff in the first instance to 
prove the wilful negleot or negligence on 
the part of the Railway administration. 
TheCourt below has not placed the burden 
on the Company. It has however record¬ 
ed a dear finding that that negligence has 
been established. Unless there was no 
evidence before the Judge to support the 
finding or unless the finding was an im¬ 
possible or a perverse one, it is unfair to 
interfere on the revision side. We are not 
even justified in assuming that there was 
no evidence before him other than what 
now appears on the record. 

Great reliance has been placed by the 
learned Advocate for the applicant on the 
case of East Indian Railway Company v. 
Nathmal Behari Lai (1), A reference 
to the facts as 9tated on page 321 would 
indicate that probably the Court below 
had there laid the burden of proof on the 
Railway Company and held that the Com¬ 
pany had failed to discharge that burden, 
Furthermore, it is to be noted that in that 


case it bad been established that the exami¬ 
nation of the seals had been continued at 
every station until the last but one before 
the arrival of the train at Cawnpore. The 
seals had been found intact all along except 
when the train arrived at Cawnpore. There 
was no finding that the door was found 
open. Thecase also was one under risk-note 
H and not B. Having regard to these points 
one may be able to distinguish that case 
from the present case On the other hand 
the case [Bengal and North Western Rail¬ 
way Company v. Ilaji Mutsaddi (2)) does 
help the respondent. That was a case of 
second appeal where apparently all the 
evidence bad been brought on the record. 
The only two circumstances pointed out 
by the Court below to support a finding 
that the negligence had been established 
were that the carriages were not properly 
locked and that thefts were constant. 
The High Court in second appeal affirmed 
the finding of negligence and even expressed 
the view that the finding was justified. 

The learned Judge of the Court below 
had before him all these oircumstances and 
possibly other evidence also and had the 
case reported in 7 A.L.J. 833 brought to 
his notice. He has recorded a clear find¬ 
ing that the negligence was established. 
It is impossible to say that he was wrong. 
I would therefore dismiss this application. 

Mukerji, J. : — I agree that we should 
not interfere in this revision. 

Two cases have been cited-one by the 
Court below and one in this Court, and it 
has been contended on behalf of the ap¬ 
plicant that the two cases are inconsistent 
and we ought to (ollow the later case of 
East Indian Railway Company v. Nathmal 
Behari Lai (1) in preference to the case 
(Bengal and North Western Railway Com¬ 
pany v. Ilaji Mutsaddi (2)). 

In my opinion both the cases weie 
rightly decided, having regard to the facts 
found in those cases. The earlier case was 
decided on facte found by the lower ap¬ 
pellate Court as it was a case of second 
appeal. In the later case the learned 
Judges differed from the inference drawn 
by the Judge of the Small Cause Court, 
and on the facts found by the learned Judge 
of the Small Cause Court held that no case 
of wilful neglect bad been established. 

If we take the findings of the learned 
Judge in this case, which, by the by, may 


(1) (1917) 39 AU. 418 = 391.0,130 = 15 A.L.J, 321. 


2) 7 1.0. 160 = (1910) 7 A.L.J, 833. 
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not be exhaustive, we find at least this faob 
established that fchoffes from trains were 
constant. They were being reported to 
the Station Master and according to 
one of the witnesses produced by the 
Railway Compay themselves he found 
10 cases of breaking of seals of goods 
wagons in the course of every mouth. 
It is clear therefore that, the circum¬ 
stances were such as to put the Railway 
Company on their guard and induce them 
to arrauge things in such a way that these 
constant thefts should become rare. In the 
circumstances, I am prepared to infer, with 
the Court below that, a case of wilful 
neglect on the part of the servants of the 
Company has been established. In this 
view, I would uphold the decree of the 
Court below. 

By . the Court The order of the 
Court is that the application in the revi¬ 
sion is dismissed with costs. 

Revision dismissed. 
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Mukerji and Dalal, jj. 

Sanwal Das and others —Defendants- 
Appellants 

v. 

Saiyid Ali Madhi and others —Plaintiffs- 
Reepondents. 

S. A, No. 27 of 1923, decided on 11th 
July, 1924, from a decree of the District 
Judge, Benares, dated 18th September, 
1922. 

(a) Limitation Act, 8. 22—Impleading simple 
sub-mortgagee after 00 years bars redemption suit 
against him. 

Where a sub-mortgage, whiob was simple, wag 
effeoted within 60 yearg on the property sought to 
be redeemed but the simple mortgagee got a decree 
and bought the property in auotion after 60 yearg 
had elapsed, when he was impleaded as defendant 
in the suit, to redeem the original mortgagee, held , 
that the auit was barred as against him as acquisi¬ 
tion of interest by him dated back to the date of 
simple mortgage. [P. 174, G. 2.] 

(b) Limitation Act, 8 . 19—Mention of property 
as a mortgaged property in the list of property to 
be sold under a decree amounts to acknowledgment . 

Where a sub-mortgagee in submitting a list of 
property to be sold in execution of his decree, 
described the proporty assubjeot to prior mortgage, 
held, that the description amounted to acknow¬ 
ledgment and saved limitation as against him 
for redeeming the original mortgage. [P. 175, 

O. 1.] 


Kailas Nath Katju —for the Appellants. 

Peary Lai Banerjee and Hyder Mahdi— 
for the Respondents. 

Mukerji, J. :—This appeal raises two 
questions :—First, whether having regard 
to the fact that the appellants were made 
parties to the suit for redemption after the 
expiry of sixty years from the date of the 
mortgage, the suit against them was time- 
barred, and secondly, whether the statement 
of the property sought to be sold, dated the 
21st June, 1919, signed by Sanwal Das 
operated as an acknowledgment under 
section 19 of the Limitation Act, and saved 
the suit from being time-barred. 

The facts briefly are these :—There was 
an ancient mortgage, dated the 16th July, 
1859 for Rs. 1,200. The suit to redeem 
the mortgage was brought on 29th January, 
1918. The mortgagees or some of them 
made a sub-mortgage of their mortgagee 
rights with respect to a 7 annas 81 pies 
share on 19th September, 1900 in favour of 
two persons Sanwal Das and Kampta 
Prasad. The sub-mortgage was a simple 
one, Sanwal Das and Kampta Prasad 
obtained a decree for sale against their 
mortgagors and brought the property to 
sale and themselves purchased on 20th 
March, 1920. Kampta Praaad has since 
died. Sanwal Das, his brother Baldeo Das, 
Kampta Prasad’s sons and other members 
of the family vere impleaded in the suit 
for redemption by order, dated the 23rd 
December, 1920. These ara the parties 
who are the appellants before this Court. 
Three of these contested the suit and 
pleaded limitation • among other matters. 

In answer to this plea of limitation the 
plea of acknowledgment was taken and it 
was further urged that the actual sale 
having taken place pending the suit the 
question of limitation does not arise. 

As we have stated, there are two points 
for decision in the oa3e. On the first point 
it appears to us that the auotion purohase 
by the appellants can be referred only to 
the simple mortgage they obtained on 19th 
September, 1900. It is not the case that 
this auction purchase took place under a 
simple money decree and the right go the 
property accrued to the appellants for the 
first time at the date of the sale. They 
already had an interest in the property by 
the mortgage, simple though it was, dated 
the 19th September, 1900. We are there¬ 
fore of opinion that the Courts below were 
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not right in holding that the suit was not 
barred against the appellants if there 
happened to be no acknowledgment. 

Coming to the second point we think 
that the Courts below were right in treat¬ 
ing the statement of properties, Fard-i - 
Taliqa , signed by Sanwal Das, as a 
sufficient acknowledgment of the liability 
of tbe appellants to be redeemed. The 
mortgage in suit, namely, the mortgage 
of 1859 uses a rather peculiar word which 
has become almost obsolete at this date, 
namely, Band khayar in describing the 
nature of the mortgage. The document was 
a mortgage by conditional sale. The word 
that is generally used to denote a mortgage 
by conditional sale in the Vernacular is, 
baiul ufa or bai miadi. In the list of 
properties to be sold signed by Sanwal Das 
he described the property 7 annas 8* pie3 
share in the village Deokali as baiul 
khayar. Clearly he mentioned the very 
expression whioh had been used in the 
mortgage of 1859. We have therefore not 
the least doubt in our minds that Sanwal 
Das in describing the property mentioned 
that the property was subjeot to the very 
mortgage of 1859. There is therefore no 
vagueness about the acknowledgment. 

The question now is whether Sanwal 
Das was authorised to make an acknow¬ 
ledgment on behalf of the family. We have 
already stated that all the appellants who 
were in numbers were impleaded as subse¬ 
quent transferees on account of the auction- 
purchase, dated the 20th Maroh, 1920. The 
purchase was made by only two persons, 
Sanwal Das and Kampta Prasad. It 
‘follows, as the lower appellate Court finds, 
the family being a joint one, the purchase 
was made for the benefit of the entire 
family. Sanwal Das alone signed the list 
for himself and for his co-decree-holder 
and oo-parcener, Kampta Prasad. Evident¬ 
ly he was acting on behalf of the family. 
Suoh is the finding of the Court below. We 
hold therefore that there is a valid acknow¬ 
ledgment of the mortgage on behalf of the 
family by Sanwal Das. 

The result is that the appeal fails and it 
is hereby dismissed with costs which will 
inolude Counsel’s fees in this Court on the 
higher scale. 


Appeal dismissed . 


1926 Allahabad 176. 

Mukherji, j. 

Muhammad Hascni— Applicant 

v. 

Emperor— Opposite Party. 

Crim. Rev. No, 297 of 1924, decided 
on 18th August, 1924, from an order of the 
Sessions Judge, Azamgarb, dated 7th 
March, 1924. 

Arms Act. S. 19 (f)—Son of a licensee (the latter 
not being entitled to hand over gun to retainer) was 
convicted (or possessing father's gun for shooting 
birds . 

The accused’^ father held a liceD?e for a guu. 
The license which had beeu issued to him did not 
mention that he wae entitled to hand over his gun 
to a retainer. The acoueed took out the gun of hia 
father for the purpose of shooting birds. While 
thus possessing the gun near a pond, he was found 
out by aD officer of tho polioe and the Tahsildar. 

Held, that though the spirit of the law was not 
contravened yet. the letter was certainly contraven¬ 
ed but that a fine oi Rs. 25 would answer the 
purpose. [P. 176, C, 1.] 

Mukhtar Ahmed —for fche Applicant. 
Asstt. Govt. Advocate —for the Crown. 

Judgment:—This is an application 
in revision by one Muhammad Hasan who 
has been convicted by a learned Magistrate 
under £63tion 19 (/) of the Arms Act, 1878. 
He was sentenced to a fine of Rs. 200 by 
the Magistrate. On appeal tbe learned 
Sessions Judge upheld the conviction but 
reduced the sentence to a fine of Rs. 75. 

In revision it is contended first that 
the facts found do not make out a case 
under the section under which the appli¬ 
cant has been convicted and secondly that, 
the sentence is still too severe. 

The facts found are these:—The 
applicant’s father holds a license for 
a gun. The license whioh has been 
issued to him does not mention that 
he is entitled to hand over his gun to any 
retainer. The applicant took out the gun 
of bis father for the purpose of shooting 
birds, and it appears that he shot at least 
one. While thus possessing the gun 
near a pond, he was found out by an 
officer of the police and the Tahsildar. 
It has been urged for the applicant that 
his possession was a temporary one, and 
was one whioh was not contemplated by 
law. Two oases have been oited before 
me, viz., fche case of Prabhat Chandra 
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Choivdhry v. Emperor (1), and Queen- 
Empress v. Jotee Ram (2). In the first 
case the gentleman who was entitled to the 
use of the gun was away from th9 country 
and the gun was in the house, At the 
actual moment of its use, a servant of 
the owner had it in his hands while a 
mad dog had entered the house. The 
person charged with the offence in 
the aforesaid case took the gun from 
the servant’s hand and fired it in order to 
kill the mad dog. He was convicted 
of the offenoe under section 19 (/) of the 
Arms Act. It is clear that the use of the 
gun for jU81 a minute or two was held to 
be no such possession as was contemplated 
by law. On the facts, that case is clearly 
distinguishable from the case before me. 
In the case reported in 16 All. a servant 
was taking his master’s gun to a gunsmith 
for repairs. It was held that the posses¬ 
sion was not such as was contemplated by 
law. In this case the applicant had 
deliberately possessed himself of the guu 
and had it under his control for the time 
being. There is no doubt that his posses¬ 
sion was temporary, but it depended on 
the will of the applicant as to how long he 
would possess the gun. It may be that he 
intended to be out for shooting with the 
gun for the whole day. In my opiniou 
there is no escaping from the clear words 
of the section, viz., “ Has iu his possession 

or under his control an arm.in 

contravention of the provisions.” I 

think on the whole that the conviction is 
right. 

As regards the sentence, it does appear 
to me that it is still excessive. The spirit 
of the law wa3 not contravened but 
certainly the letter has been contraven¬ 
ed. I reduce the sentence to a fine of 
Rs. 25 only. 

Conviction upheld , sentence reduced. 


(1) (1908) 35 Cal. 219 = 7 G.L.J. 242 = 7 Or. L.J. 

112 = 3 M L.T, 190. 

(2) (1894) 16 All. 276. 


1826 Allahabad 176. ' 

KanhaiyaLal, j. 

Ganga Ram — Defendant-Appellant 

v. 

Lachman Singh and others — Plaintiffs- 
Respondents. 

S. A. No. 101 of 1923, decided on 21st 
July, 1924, against the decree of tho 
District Judge, Budaun, dated 11th Octo¬ 
ber, 1922. 

(a) Registration Act, 8. 17—Family settlement 
of disputed claims need not be registered. 

A compromise of disputed claim among membere 
of a family operates only as a family arrangement 
acknowledging cr defining an antecedent but 
disputed title and its registration is not necessary, 
8uoh a family settlement does not fall witbin tho 
purview of any of the provisions of the T. P, Aot 
so as to require an instrument in writing or 
registration. (20 All. 171 and 18 A.L.J. 877, Foil.). * 
[P. 177, Cs. 1 and 2 ] 

(b) Limitation Act, 8, 19—Law to be consideted 
is the one in force on the date of suit. 

Where an acknowledgment is relied on to savo 
limitation, the law to be applied is not the law 
in foroe at the date of the alleged acknowledgment, 
but the law whioh was in foroe at the time of. 
the institution of the buit. (35 All, 227, Foil.) 

[P. 178, G. 1.] 

(c) Limitation Act, S. 19—Agent's authority to 
acknowledge on principal's behalf may be express 
or implied, presumable from circumstances. 

It is unquestionable that no valid acknowledg¬ 
ment can be made by a general *gent unless he is 
expressly or impliedly authorised iu that behalf; 
but the authority may be presumed frem the 
attendant oiroumstanoes. The question of autho¬ 
rity in each case is one of fact or aa inference tc 
he drawn from the surrounding oiroumstanoes* 

[P. 178, 0. 2.] 


N. P. Antnana —for the Appellant. 
S. A. Haider —for Respondents. 


Judgment:—This appeal arises out of 
a suit for the redemption of a mortgage 
effected by Khaman Singh in favour of 
Sbib Lai and Khem Karan on the 8th June 0 


1850. The Courts below have decreed 
the claim, allowing the plaintiffs, who are 
the legal representatives of one of the heirs 
;>f the original mortgagor, to redeem their 
jhare on payment of a proportionate part of 

;be mortgage money. 

The main question for consideration are 
whether the plaintiffs have a right to 
redeem the share in question and whether 
ibe claim is barred by limitation. It 
appears that Khaman Singh had two sons, 
Kebri Singh and Gangaram SiDgh. The 
share of Gangaram Singh passed to Khan- 
jan Singh, who died leaving a widow, 

Hem Kunwar, and a brother Mewa Ram 


\ 
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Singh, eaoh of whom divided his property 
by a mutual arrangement in equal shares. 
Mb. Hem Kunwar was succeeded by Pem 
SiDgb.one of the nephews of her husband, 
either by virtue of some gifb or adoption. 
On the death of Mb. Hem Kunwar there 
was a dispute about the 1| biswas share 
entered in his name, whioh was settled on 
the 11th September, 1890, in this way that 
Mb. Gaura, his widow, was allowed a one- 
third share, and Bahadur Singh and Partap 
Singh, the younger brothers of her husband, 
were allowed the remaining one-third 
share each. Mt. Gaura and Bahadur Singh 
subsequently sold their rights to Ganga 
Ram, the present defendant-appellant, who 
is also the successor-in-interest of some of 
the heirs of the mortgagees. 

In 1915 Mewa Ram Singh brought a suit 
for the redemption of a half share of the 
mortgaged property, impleading the 
mortgagees and other persons, claiming an 
interest in the equity of redemption, as 
defendants. One of the pleas raised in 
that suit was that Mewa Ram Singh could 
not 6ue for anything more than his half 
share of biswas, which be bad obtained 
by a settlement with Mt. Hem Kunwar, 
and another plea was that the claim was 
barred by limitation. Lacbman Singh and 
Mt. Hira Kunwar, the heirs of Partab 
Singh, were parties to that suit. It was 
found in that case that Mewa Ram Singh 
was entitled to redeem only l£ biswas 
representing his share, and that the 
acknowledgment made by the mortgagees 
ab the time of the attestation of the Wajib- 
iil-arz in 1865 saved limitation ; Dharam 
Das v. Emperor (1). 

The present suit has been brought by 
Lachman Singh and Mt. Hira Kunwar to 
redeem their one-third share of lj biswas, 
whioh had been allotted to Partab Singh by 
the compromise of the 11th September, 
1890. The learned Counsel for the defend¬ 
ant-appellant contends that that compro¬ 
mise is inadmissible in evidence for want 
of registration. But the compromise itself 
does not purport to convey or to create or 
declare any interest in immoveable 
property. It merely reoognises or confirms 
an antecedent title, which was till then 
involved in dispute; and at best it 
amounted only to an intimation to the 
Revenue Court, before whioh the mutation 


(1) (1910)33 All, 48 = 
11 Or.L.J. 480. 


7 A.L.J, 910 = 7 1,0. 412 = 


1925 A/23 


proceeding was pending, that the dispute 
between Mt. Gaura, the widow of Pem 
Singh on the one hand and Bahadur 
Singh and Partab Singh on the other, 
bad been settled out of Court in a parti¬ 
cular manner. The settlement aforesaid 
operated as a family arrangement acknow¬ 
ledging or defining an antecedent but 
disputed title, and as pointed out in 
Bindesri Nath v. Ganga Sayan '2), its 
registration was nob necessary. In Baldeo 
Singh v. Udal Singh (3) it was accordingly 
held that such a family settlement, proceed¬ 
ing as it did on the assumption of an 
antecedent title of some kind in the partiee 
which it merely acknowledged or defined, 
did not fall within the purview of any of the 
provisions of the Transfer of Property Act 
so as to require an instrument in writing 
or registration. There can be no doubt 
therefore that Lacbman Singh and 
Mt. Hira Kunwar, the heirs of Partab 
Singh, are entitled to redeem a one-third 
share out of 1 1 biswas entered in their 
names. The remaining two-thirds share 
has been purchased by the mortgagee from 
Mt. Gaura and Bahadur Singh and as 
observed in Kanhnilal v. Bnjlal (4) it does 
not lie in his mouth to impeach the settle¬ 
ment. 

The question of limitation is by no 
means so simple. The suit was filed after 
the expiry of 60 years frcm the date of the 
mortgage and unless the verification of the 
wajib-ularz by Shib Lai and by Fazl 
Ahmad, the general agent of the other mort¬ 
gagees, can be regarded as sufficient within 
the meaning of section 19 of the Indian 
Limitation Act, the claim would obviously 
be barred by time. It is conceded that under 
Act X1Y of 1859 the acknowledgment made 
by a person, who was not himself the mort¬ 
gagee, could not be regarded as sufficient to 
Bave limitation. But as held by their 
Lordships of the Privy Council in Soni 
Lai v. Kanhaiya Lai (5) the law of | 
limitation applicable to the present suit I 


(2) (1898) 50 All. 171 = 26 I. A. 9 = 2 C.W.N 129 

= 7 Bar. 273 (P.C.). 

(3) (1920) 18 A.L J. 877= 58 I C. 732. 

(4) 1918) 40 All. 487 = 45 I. A. 118 = 22 C.W.N. 914 

= 8 L.W. 212 = 24 M.L.T. 23 = 35 M.L, 
J. 459= 16 A.L.J, 825 = (1918) M W.N. 702 

= 28 C.L.J. 394 =5 Pat. L W. 294 = 47 1 . 0 . 

207 = 22 Bern. L.R. 1048 iP.C ). 

(5) (1913) 36 All 227 = 40 I.A. 74 = 25 M L J, 131 

= 13M.L.T. 437= 17 C.W.N 605=11 A.L 
J. 389=11913) M.W.N. 470 = 17 C.L.J. 488 
= 19 1.0. 291 = 15 Bom. L.R. 489 (P.G.). 
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is not- Act XIV of 1859, the law ia foroe 
at the date of the alleged acknowledgment, 
but Act IX of 1908, which was in foroe at 
the time of the institution of the suit. No 
title had been acquired by the mortgagee 
before Act IX of 1908 oame into force and 
section 19 of the Indian Limitation Act 
now in force must therefore govern the 
question of the sufficiency or otherwise of 
the acknowledgment on which the plaint- 
iffs-respondenfcs seek to rely. 

It is urged on behalf of the defendant- 
appellant on the strength of the decisions 
in Gokul Singh v. Sahib Singh (6) and 
Narain Rao v. Mt. Manni Kunwar 17) that 
the Court might presume the genuineness 
of the signature of Shib Lai, one of the 
mortgagees, who verified the wajib-ul-arz 
and also the genuineness of the signature 
of Fazl Ahmad, who purported to sign 
the verification on behalf of Mt. Daro, the 
widow of Ganga Ram, Gopal Smgh and 
Sita Ram, the sons of Kbem Karan, as 
their general agent, but the Court could 
not presume that the latter had authority 
to make an acknowledgment on behalf of 
his principals. But the circumstances in 
which the verification was made ought to 
be taken into consideration in determining 
the authority possessed by him at the time 
the verification took place. The settlement 
in whioh that wanbul-arz was verified was 
effected under Regulation VII of 1822 as 
amended by Regulation IX of 1833 then 
in foroe; and among the directions then 
issued for the guidanoe of Settlement 
Officers to carry out the object of those 
Regulations it was provided that the 
signatures of all the lambardars and as 
many as possible of the pattidars should 
be attached to the administrative paper, 
sailed the wajib-ul-arz, and it should also 
be attested by patwari and kanungos and 
be read out before the Settlement Offioer 
in open Court and in the presence of the 
subscribing parties (Directions for Settle¬ 
ment Officers 1858, p. 78). In other words 
no settlement could be regarded as 
complete until the wajib-ul-arz was pre¬ 
pared and attested by the signatures of 
all the lambardars and as many as 
possible of the pattidars, who assented 
to the same and acknowledged its 
correctness. The oo sharers were required 
for that purpose to attend or to send their 


(6) (19171 15 4.L.J. 121 =>38 I.C. 162. 

<1) 1922 All. 230 = 44 All. 546 = 20 A.L.J. 359. 


agents, and it must be presumed that Fazl 
Ahmad was sent on a similar errand in the 
company of Shib Lai, one of the mortgagees, 
by the heirs of the other mortgagee, who 
may have been unable to attend in person 
themselves. Both Shib Lai and Fazl 
Ahmad, the general agents of the mort¬ 
gagees attended to verify the wajib-ul-arz t 
in which Shib Lil and the heirs of Khem 
Karan were recorded as mortgagees ; and 
the verification made by Shib Lai one of the 


mortgagees and by Fazl Ahmad on behalf 
of the other mortgagees must therefore be 
taken to have been made in acknowledg¬ 
ment of the correctness of the fact that 
they were such mortgagees. Under sec¬ 
tion 114 of th9 Indian Evidence Act 
the Court can presume that official acts 
had been regularly performed, that is 
the Court must have satisfied itself as to 
the authority of Fazl Ahmad, and that 
the common course of business had 
been followed in such cases. The attend¬ 
ant circumstances can lead to no other 
conclusion. 

The decisions to which the learned 
counsel for the defendant-appellant has 
referred, are not applicable. In the first 
of the two cases referred to by him, the 
signature was made on behalf of an absent 
co-sharer by the patwari who was found to 
have had no authority to sign od his behalf. 
In the latter case no faot appears to have 
been established or brought to the notioe of 
the Court to justify the Court in presum¬ 
ing that the general agent had the requisite 
authority to make the acknowledgment. 
It is unquestionable that no valid acknow¬ 
ledgment oan be made by a goneral agent 
unless he is expressly or impliedly autho¬ 
rised in that behalf; but the authority 
may be presumed from the attendant 
circumstances, as the Courts below have 
presumed in this case. The question of 
authority in each case is one of faot or an 
inference to be drawn from the surrounding 
ciroumstanoes, and considering the cir¬ 
cumstances here established there is no 
reason to differ from the view taken by the 
Courts below. 

It is also noteworthy that in the previous 
suit about this very mortgage it was held 
between the parties by this Court that the 
olaim was within time and that the ac¬ 
knowledgment made at the time of the 
verification of the wajib ul-arz saved limi¬ 
tation. That suit included the property 
now in dispute; and the present claimants 
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were then arrayed as co-defendants with 
the mortgagees or their heirs, with whom 
their interest was at oonfliob. If the suit 
for redemption was within time as regards 
the then plaintiff, it cannot be beyond time 
as regards tbe present plaintiff, who 
praotioally claim immunity on the same 
grounds as were then urged and accepted. 

The appeal therefore fails and is dis¬ 
missed with costs including fees in this 
Court on the higher scale. 

Appeal dismissed, 

1926 Allahabad 179. 

Dalal, j. 

Shiam Lai —Appellant 

v. 

Koerpal and another —Respondents. 

S. A. No. 446 of 1924, deoided on 31st 
July, 1924, from the decree of District 
Judge, Agra. 

Civ. Pro. Code, 8. 41—Alter issue of certificate 
whether rightly or wrongly, the Court to whom the 
decree is transferred cannot deil with execution 
matters. 

% 

The Court to whioh the deoree ia transferred 
under 8. 39 haa jurisdiction only up to the time 
that it issues the certificate prescribed by 8. 41. 
After the issue of tbo certificate that Court oeases 
to have jurisdiction whether the certificate was 
issued rightly or wrongly. [P. 179, 0. 2 ] 

N. P. Asthana —for the Appellant. 

M. L. Sandal —for the Respondents. 

Judgment: —I am of opinion that the 
Subordinate Judge has acted without 
jurisdiction in this matter. A decree 
passed by the Court of Small Causes of 
Agra was transferred for execution under 
aeotion 39 of the Civil Procedure Code to 
tbe Court of the Munsif of Agra. The 
. Munsif took proceedings and finally dis¬ 
missed the application for execution 
maintaining attachment of a house. The 
Munsif then certified the result of execu¬ 
tion proceedings under section 41 to the 
Court of Small Causes. After this the 
appellant purchased the house. The 
decree-holder subsequently applied afresh 
to the Court of the Munsif for execution 
and the appellant objected. The Munsif 
held that the house having been pruohased 
during attachment the appellant oould not 
stop the claim of the deoree-holder by 
virtue of his own sale-deed. On appeal 
it was pointed out to the District Judge 


that the MuDsif had no jurisdiction 
because be had certified the result of the 
execution proceedings to the Court of 
Small Causes under seotion 41. The 
learned District Judge held that the 
procedure was inoorreot and dismissed 


the appeal. 

However incorreot the procedure may be, 
tbe Munsif after having certified the result 
of execution proceedings under section 41, 
bad no jurisdiction to deal with the matter. 
The application for execution mu6t now 
lie to the Court which passed the deoree. 
It may be pointed out that there is a 
mistake in the heading of the form, 
certificate of execution of deoree transferred 
to another Court (Appendix E, No. 5, C. P. 
C.). The reference in brackets after tbe 
beading should be section 41 and not) 
Order 21, rule 6. The attention of the 
Registrar of this Court will be drawn to 
this mistake. The mistake is in the form 
prescribed by the Act itself and has been 
followed in the forms printed by the High 
Court No. 32-xx. In Maharaja of Bohhili 
v. Narasaraju Peda (1) it was held by the 
Privy Council that the proper Court to 
which an application for execution lay was 
the Court to which the decree was trans¬ 
ferred under section 39 until the Court to 
which the decree was transferred issued a 
oertifioate under section 41 and returned 
the copy of the decree to the original Court. 
That ruling referred to corresponding 
sections of the previous Code of 1882. It 
is clear therefore that the Court to which 
the decree is transferred under section 39 
has jurisdiction only up to the time that 
it issues the certificate prescribed by 
section 41. That stage was passed in 
this case whether the certificate was issued 
rightly or wrongly After the issue of the 
certificate the Court of the Munsif ceased 
to have jurisdiction. 

I pronounce no opinion as to the effect 
of continuation of the attachment of the 
house on a proper application for execu¬ 
tion being presented to the Court of Small 
Causes and a fresh transfer of the decree 
is made to the Court of the Munsif. 

I set aside the deoree of the two 
Subordinate Courts and dismiss the decree- 
holder's application for execution, dated 


(1) (1916) 39 Mad. 640 = 43 I.A. 238-31 M.L.J. 
300=18 Bom L.R. 909= 14 A.L.J. 1129 = 
20 M.L.T. 472 = 24 C.L.J. 478 = 4 L W. 55& 
= (1916) 1 M.W.N. 541 = 21 C.W.N, 162 = 
36 I.O, 682=1 Pat. L.W. 26 (P.O.). 
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11 th September, 1923. The responded 
were not represented. This order is passed 
ex parte. The appellant shall receive his 
ooats m this Court and the Court below. 

Appeal alloiued. 
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SULAIMAN AND MCJKHBRJI, JJ. 

Gajadhar Pande and others— Piaiatififs- 
Appellants 

v. 

Jadubir Pande and another— Dafend- 
anbs-Raspon dents. 

os!u t’^ eoided oq 
obb July, 1924, from fche judgment of 

Hanhaiya Lil, J., dated 5fcb July, 1923. 

?; m -V*'her- Decree aqainst-Sons 

/Whf l ' l j ng3 exe u ' 10 ' 1 sale on tke 9 r ouni thit 
the debt suid 01 wu wilkmi wasiity. 

Wheo the proporty is sold in action in exeou- 
tiou of a deoree against the father it is not opan 
to his sons and Rranddoo 3 to have the sale set 
aside on the mere ground that the debt on the 
basis of whioh the deoree had been obtained had 
been oontraoted without aoy legal necessity or 
was not in liou of any antecedent debt. It is 
lurther necessary for the plaints then to establish 
that that debt had beau tainted with illegality or 
immorally. (1923 All. 591, Rif, ; 1924 p.o. 50, 
Foil.) [P. 181, C. 1.] 

Harnandan Prasad —for fcha Appellants. 

Knmudi Prasad —for the Respondents. 

Sulaiman, J. :— The facts of fcha case 
are fchafc a portion of plot No. 44 belonged 
fco a joint Hindu family consisting of Salik 
Pande and bis son 3 Ram Jag and Gajadhar. 
The father was the manager and Gajadhar 
was a minor. On the 2nd of July, 1890, 
the father and his son Ram Jag made a 
simple mortgage of the property in favour 
of Jagannafch. Subsequently on the 31gfc 
of January, 1900, the father and some other 

co sharers mortgaged the entire plot with 

possession fco one Mangru. In 1903 
Jagannafch filed a suit for sale on the basis 
of his mortgage-deed, and obtained a decree 
for sale against the mortgagors alone. To 
that suit Gajadhar was nob made a party. 
The property was sold in execution of the 
deoree and was purchased by the decree- 
holder himself. The decree-holder subse¬ 
quently sold the share purchased by him to 
Jadubir Pande, who got mutation of names 
effected in his favour. 

It is however a fact that inasmuch as 
the plot in question was in the possession 
of the subsequent mortgagee, Jadubir 
Pande oould not have obtained actual and 
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effective possession over the property. 
Gajadhar and other minor members of his 
family brought this suit for a declaration 
that the exeoubiou sale, the auotion-pur- 
ohase and the transfer to Jadubir were not 
binding on them inasmuch as the mortgage 
of 1890 had been executed without any 
legal necessity. There was no allegation 
that the debt had been tainted with any 
illegality or immorality. The Court below 

decreed the claim. On appeal a learned 

Judge of this Court has dismissed the suit. 
He came fco the conclusion that when the 
property had been sold in auction in exe¬ 
cution of a decree against the father, then 
it was not open to his sons and grandsons 
fco have fcbe sale set aside on the mere 
ground fchafc the debt on fche basis of whioh 
the deoree had been obtained had been 
without any legal necessity or not in lieu 
of any antecedent debt. It was further 
necessary for fche plaiufciffs fco establish 
fchafc that debt had been tainted with 
illegality or immorality. This was fche 
view expressed by one of us in the case of 
Bam ' Ohandar v. Eaji Md, Nur ( 1 ), 
and is quits in conformity with fche 
latest; pronouncement; of their Lord- 
ships of fche Privy Council in fcbe case 
of Brij Narain v. Mangla Prasad (2). 

In fchafc oase their Lordships entirely agreed 
with fche view of fche learned Chief Justice 
in fche Full Bench Madras case of Armu- 
gham Chetty v. Muthu Koundan (3) where 
it had been held by him fcbab an independ¬ 
ent debt, neither immoral nor illegal, 
contracted by a father on the security of 
fche joint family estate, antecedent fco a 
mortgage sued on, could be treated as an 
antecedent debt so as to support a oharge 
on the sons’ shares also fco fche extent of fche 
sums secured on fche prior mortgage. Thafc 
finding drew no distinction between a 
secured debt and a simple money debb. 

On fche other hand that was a case ex¬ 
pressly of a mortgage-debt. Their Lord- 
ships of fche Privy Council at page 139 in 
51 Indian Appeals laid down certain 

(1) 1923 All. 591 = 45 411. 545 = 4 L. R. A. Ci7. 

237 = 21 A,L. J. 485. 

(2) 1924 P.O. 60 = 46 All. 95 = 5L I.A. 129 = 

21 A.L J. 934 = 5 L.R. P.O. 1 =29 C.W.N. 

253 = 46 M.L.J. 23 = 5 Pat. L.T. 1=33 M. 

L.T. 467 = 19 L.W. 72 = (1924) M.W.N. 

69 = 2 Pat. L.R. Oiv. 41 = 26 Bom. L.R. 

500 = 11 O.L.J. 107 = 1 P.L.R. 1924 (P.O.). 

(3) (1919) 42 Mad. 711=37 M.L.J. 166 = 9 L.W. 

565 = <1919) M.W.N. 409-62 1.0. 525- 

36 M.L.T. 96 (F.B.). 
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propositions as the result of the authorities 
^referred to by them. The seoond proposi¬ 
tion stands as follows:— 

“ If he is the father and the other 
members are the sons, he may by incurring 
debt, so long as it is not for an immoral 
purpose, lay the estate open to be taken in 
exeoution proceeding upon a decree in 
payment of that debt.” 

It is obvious that if the word “ debt” in 
this proposition includes both a mortgage 
debt and a simple money debt, the appel¬ 
lants’ contention cannot prevail, because 
the father, having incurred the mortgage- 
debt in question which was not for an 
immoral purpose, did lay the estate open 
to be taken in execution of the mortgage- 
decree passed for the payment of that debt. 
The learned Vakil for the appellants, how¬ 
ever, contends before us that the word debt’ 
there only means a simple money debt 
and not a mortgage debt, and relies on the 
wording of the proposition No. 5 where it 
is stated that there is no rule that the 
result is affected by the question whether 
the father, who contracted the debt or 
burdens the estate is alive or dead. In our 
opinion this argument cannot be acoepted. 
Their Lordships in the proposition No. 5 
were clearly referring to all the previous 
contingencies and had therefore to use 
both the expressions. 

It is not necessary for us to consider 
what logical results would follow from 
this interpretation of the seoond pro¬ 
position. The propositions have been laid 
down recently in order to settle further 
disputes, aod we are bound to accent them 
as they ubtnd. 1 am therefore clearly of 
opinion that it is not open to the present 
plaintiffs to have the decree, the auction- 
sale and the subsequent transfer set 
aside specially when rights of a third party 
have come in without establishing that 
the secured debt had been tainted with 
illegality or immorality. The mere fact 
that they were no parties to the litigation 
or that the debt was not incurred for legal 
necessity or in lieu of an antecedent debt, 
is no ground for setting aside the deoree 
and the subsequent sale. 

Mukerji, J.I entirely agree. I wish 
’to say just a few words having regard to 
the importance of the question involved. 
The two propositions, viz,, a father oannob 
borrow money on the security of the joint 
'family property without establishing the 
<a&86 of legal necessity, and he oan allow 


the very property to be sold in satisfaction 
of a debt of his own, not incurred for family 
necessity, if the debt be nob secured on 
any family property, would appear to be 
contradictory on principle. Yet there can 
be no doubt that such is the Anglo-Hindu 
Law established beyond all possible con¬ 
troversy. The pure Hindu Liw did not 
regard a loan secured on a mortgage, as 
different from a loan without such seourity. 
It prohibited a sale or gift of family 
property only without justification. 
Under Anglo-Indian law a mortgage 
became to be regarded a3 an alienation 
and hence the rule of Hindu Liw against 
an alienation by the father was applied. 
This will probably explain the contradic¬ 
tory nature of the two rules. It would 
follow from these two propositions, which 
are undoubtedly correct, that where a debt 
is incurred on the seourity of the family 
property and bo realise the debt the property 
is sold, the result is the same as if the family 
property had been sold in execution of a 
simple money decree obtained against the 
father for a debt purely personal to him¬ 
self. Such being the case wo can easily 
see why their Lordships of the Privy 
Council did not make any mention of a 
case whero property is sold out of the 
family in execution of a mortgage decree 
obtained against the father alone. If they 
were not of opinion that the word 'debts’ 
in proposition No. 2 at page 139 of 51 I. A. 
did nob include both a simple debt and a 
secured debt, they would certainly have said 
something, whatever it might be, as regards 
a debt socured by mortgage, where a deoree 
had been passed on foot of it and the decree 
had been executed effectually by sale. 1 
entirely agree that the propositions of law 
have been clearly laid down for the pur¬ 
pose of guidance of the Courts in India by 
their Lordships of the Privy Council, and 
we ought loyally to administer them as 
good law bill the propositions are re-consi¬ 
dered (if ever) and a contrary opinion is 
expressed. 

By the Court:— The order of the 
Court is that the appeal is dismissed with 

C08tS. 

Appeal dismissed . 
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Mukbrji andDalal, jj. 

Ram Adhin —Applicant 


v. 

R'xm Bharose and another— Opposite 
Parties. 

Civ. Rev. No. 155 of 1923, decided on 
21st July, 1924, from an order of the Dis¬ 
trict Judge, Allahabad, dated 12th January, 
1923. 

Civ. Pro. Code, 0. 17, r . 2-Even where defend■ 
ant 13 absent on adjourned hearing, the Court 
ought to pass an ex parte decree and not a judqmenl 
on merits—Case-law reviewed. 

Even where a party hae taken time to produoe 

evidence and on the date fixed fcr hearing of that 

evidenoe he is absent the proper course to follow 

is to pass an ex parte deoree and not an order 

under R. 3. The words “ make suoh other order 

as it thioks fit ” in R. 2 do not inolude an order 

J?° der R; 3 (1923 All, 153; 1922 All. 68 ; 1923 All. 
551, Foil.) [P. 182, C. 2 ] 

In suoh a case even if the Court purports to 
deliver judgment on merits, the order is to be 
treated as ex parte deoree, for the setting aside of 
whioh the procedure in 0 9, R. 13 is to be 
followed. [P. 192, 0. 2 and P, 183, C. 2 ] 

Janki Prasad—lor the Applicant. 

Gulzan Lai —for the Opposite parties. 

Dalai, J. :—We shall consider in this 
judgment the facts of Suit No. 86 of 1920. 
There is a connected revision relating to a 
decree passed in Suit No. 124 of 1920. To 
avoid confusion, we shall deal with the 
decree in the former suit a3 from the point 
of view of the respondents to this applica¬ 
tion, the decree in Suit No. 86 of 1920 is 
more in thoir favour, 

This Suit No. 86 of 1920 after various 
postponements was adjourned on the 23rd 
June, 1921, on the application of the defend¬ 
ant Ramadhin for the production of 
defence evidence. 3rd August, 1921, was the 
date fixed for hearing and on that date the 
defendant did not appear in person, nor did 
any pleader of his appear. He did not put 
forward any evidence for the defence. The 
Court thereupon wrote a judgment decree¬ 
ing the plaintiff’s suit for redemption. 

It is argued hero on behalf of the respond¬ 
ents that the decree purports to be one 
passed under Order 17, rule 3. No order or 
rule is mentioned in the judgment, but in 
the order sheet it is mentioned that the 
deoree is passed under Order 17, rule 3. 
Subsequently, the defendant, treating this 
deoree as one passed ex parte under 
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Order 17, rule 2 applied for re-hearing under 

Order 9, rule 13. The trial Court of the. 
Subordinate Judge decided that the applica¬ 
tion did not lie and that the defendant ought 
really to appeal from the deoree passed on. 
tne merits under Order 17, rule 3. On. 
appeal to the District Judge, that Court 
oame to the same conclusion and dismiss¬ 
ed the appeal. This is a revision from the* 
order of the District Judge. 

It was first argued by the respondents' 
learned oounsel that no application in. 
revision lay, because the lower appellate- 
Court had deoided rightly or wroDgly that 
the original deoree was passed under 
Order 17, rule 3 and that therefore no* 
application for re-hearing lay to the trial 
Court. In our opinion the provisions of 
seotion 115 will apply if we hold that the 
application was one for re-hearing and the 
District Judge refused to exercise the^ 
jurisdiction vested in him of hearing an 
appeal from the refusal of the trial Court to 
grant an application for re-hearing. It 
will depend upon our subsequent decision 
whether the lower appellate Court has 
exeroised its jurisdiction or failed to do so. 

Coming to the question whether the 
decree ought to have been passed in the 
redemption suit under rule 2 or rule 3 of 
Order 17, our opinion is that the decree in 
such a case should be passed under rule 2 
even where a party has taken time to pro¬ 
duce evidence and on the date fixed for 
hearing of that evidence he is absent. Rule 2 
comes first in the order of precedence. It 
lays down that " where on any day to 
whioh the hearing of the suit is adjourned 
the parties or any of them failed to appear*, 
the Court may proceed to dispose of the 
suit in one of the modes direoted in that 
behalf by Order 9 or make such other order 
as it thinks fit”. When a party is not pre¬ 
sent the Court is bound to proceed under 
this rule and oannot proceed under the 
later rule, rule 3. 

The next question is whether the words 
“ make suoh other order as it thinks fit ” 
include an order under rule 3. It has 
been held by a Bench of this Court in Ram 
Charan Lai v. Rughuhir Singh (1) that 
on the proper interpretation of Order 17, 
rule 2 a Court oannot pass a judgment : 
on the merits under oover of the words 
“ make suoh other order as is thinks fit 


(1) 1923 All. 551 = 45 All. 618 = 21 A.L.J, 495 = 1 
L.R. A. Oiv. 294. j 
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The other order referred to could only mean 
an order for further adjournment. Mr. 
Justice Lindsay who delivered the judgment 
of the court relied on the Benoh ruling of 
Phul Kuarv. Hashmatutlah (2). There has 
been a certain amount of confiiot of 
authority on this point. In Gaura Bibi v. 
Ghesitiya (3) where a suit was dismissed 
on an adjourned date of hearing on the 
ground that the claim was not proved, the 
court held that an application for restora¬ 
tion did not lie under Order 9, rule 4, the 
plaintiffs remedy being by way of appeal 
against the court’s decree. This ruling 
of the Bench was followed by a single 
Judge of this Court, Mr. Justice Tudball 
in Ganga Ram v. Chhiddu Singh (4). 
From observations made by the learned 
Judge on page 766 of the report, it appears 
that he was not in agreement with the 
opinion expressed in the Benoh ruling. Next 
in order is a Benoh ruling of 1915 in 37 Ail. 
460, already referred to, by the learned 
Chief Justice and Mr. Justice Banerji, 
who observed in the course of their 
judgment “ We are of opinion that in a 
case like the present the Court ought nob 
to have decided the suit on the merits but 
ought, if it did not intend to give the 
plaintiff or his pleader any other opportunity 
of appearing, to dismiss the suit for default 
of appearance. ” 

As already pointed out, this case was 
followed in 1923 in the ruling reported in 
21 A.L J. 495. At the end of 1920 and in 
1921 there were two other cases. In 
Jangpat Singh v. Kushalpal Singh (5) the 
judgment of Mr. Justioe Piggott is printed 
on page 103. The learned Judge in a case 
like the present waB of opinion that the 
proper order would be one of an ex parte 
decree under Order 17, rule 2. In the same 
volume is reported the ease of Rukam v. 
Tara Chand (6). The learned Judge Mr. 
Justioe Banerji was of opinion that when 
one of the parties was absent the proper 
order would be one under Order 17, rule 2 
and the order must be construed to be one 
passed under that rule, although it purports 
to bean order of dismissal or decree on the 
merits. 

We agree with the observations of the 
learned Judge that the Court must be taken 


(*2) (1916) 3? Ail. 400=29 1.0.653 = 19 A.L.J. 679. 

(3) (1911) 34 All. 123 = 121.0.603 = 8 A.L.J. 1265. 

(4) (1912) 9 A.L J. 763 = 14 1.0. 119, 

(6) 1923 AH. 163 = 20 A.L.J, 97. 

(6) 1922 All. 68 = 20 A.L.J. 123. 


to have done that which it oould only do 
under the provisions of the law. It is olear 
therefore that according to the trend of 
recent rulings of thi3 Court, excepting the 
ruling reported in 8 A.L.J., the proper 
decree in a suit under the circumstances of 
the present case would be one of an ex parte 
decree. 

The respondent’s learned Counsel argued 
that once the Court passing the decree 
purported to act under Order 17 rule 3 this 
Court was Inund by such action and must 
accept that the decree was passed under 
that rule. In support of this conten¬ 
tion a Full Benoh ruling in the case 
of Lalta Prasad v. Kand Kishore (7) 
was quoted. In that case the point did 
not really arise. The question was 
whether an order purporting bo have been 
passed under section 102 of the Code of 
1882 dismissing a suib in default should be 
construed as one under that section or one 
under section 158. 

We were referred to certain observations 
of the learned Chief Justioe that though 
the naming of a section is not conclusive 
it may be a useful piece of evidence in 
construing the order whioh musb be read 
and oonstrued as a whole. This opinion 
does not imply that when a Court has 
acted under a wrong seotion or quoted a 
wrong section, the party complaining 
against that order cannot take aobion as if 
the correot procedure had been adopted. 
It would be interesting to note that 
Mr. Justioe Benerji was a party to the Full 
Bench ruling and was also the Judge who 
delivered the judgment which we have 
already referred to and whioh is reported 
in 20 A.L.J.R. 123. We have quoted from 
that judgment to indicate that learned 
Judge’s opinion that a Court must be pre¬ 
sumed to have passed suoh an order as it 
could pass according to law, whatever 
seotion it may have mentioned in its order. 

We are of opinion that the decree was 
passed ex parte and the defendant was 
entitled to apply for a re-hearing. Both 
the Subordinate Courts have failed to 
exeroise a jurisdiction vested in them. 

agree. But 

having regard to the faot that there has 
been some conflict of opinion on the point 
raised in these applications for revision 
I wish to make one observation. 


Mukerji, J.:—I entirely 


(7) (1899) 22 All. 66 = 1899 A.W.N. 176 (F.B.). 
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It) has been said that where in spite of 
the faot that one of the parties to a suit is 
absent the Court proceeds to decide the case 
on the merits and not according to the 
actual ciroumstance of the case, namely, 
one of the parties is absent, the remedy of 
the absent party by an application either 
for re hearing or for restoration is barred, 
and his only remedy is by way of an appeal. 

It is therefore admitted that there is a 
remedy. The question is which is the 
proper remedy, I will take an extreme 
case. Say a defendant obtained time to 
produce his witnesses. On the date fixed 
for hearing he did all he could do to arrive 
at the Court in time, but there happened 
to be a railway accident and he and his 
witnesses were delayed. "Where is be to 
prove the facts? It must be conceded 
that the defendant was prevented by a 
sufficient cause from appearing and he 
must have a redress. Bub if the remedy 
is by way of appeal, will he be expected or 
will he be allowed to produce evidence in 
the appellate Court to prove that be bad a 
sufficient reason for his non-appearance ? 
Will the appellate Court entertain fresh 
evidence or will it dispose of the appeal on 
merits as recorded on the file of the trial 
Court ? Clearly then the remedy, if one is 
not denied to tbe absent party, would be 
by an application to tbe Court of first 
instance and not by way of an appeal. 
Tbe act of the Court, namely its attempt 
to decide the case on the merits, cannot 
prevent a party from seeking his proper 
remedy. 

By the Court. —The orders of the 
Courts below are set aside and the Court of 
first instance is hereby directed to bear the 
application under Order 9, rule 13 of tho 
Civil Procedure Code. Cost3 here and 
heretofore to abide the result. 

Application allowed. 
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Daniels, j. 

Mt. Bahai Knar —Defendant-Appellant. 

v. 

Narain Singh— Plaintiff Respondent. 

Stamp Reference in F A. No. 360 of 1924, 
deoided on 24th July, 1924. 

Court Fees Act , 8 . 5— Taxing Officer can decide 
to deficiency of Court-fee on plaint or memo, of 
appeal in ower Courts. 


By S. 5 the power of the Court to deoide dis¬ 
puted questions of Court-fee is vested in the 
Taxing Officer subject to his power to refer tho 
matter to the Taxing Judge when a question of 
general importance arises. This authority extends 
to all such questions arising in the High Court, 
whether the deficiency alleged is on the memoran¬ 
dum of appeal in the High Court or on a plaint 
or memorandum of appeal filed in the Court 
below. [P, 184, C. 1.] 


N. P. Asthana —for the Appellant. 


Judgment:—The relief asked for in 
this case was a declaration that tbe plain¬ 
tiff was the owner of certain property and 
an injunction restraining tbedefendanfc.who 
claims the property, from interfering with 
the plaintilff’s possession. This is clearly 
a claim for declaration with consequential 
relief. The right to obtain an injunction: 
against the defendant flows from tbe decla¬ 
ration which the plaintiff seeks of his right 
to tbe property. If the plaintiff has that 
right he is entitled to an injunction in 


consequence. If he has not that right 
he is not entitled to an injunction. Tho 
Taxing Officer in fact felt no doubt on this 
point. The only reason that he has made 
this reference is that he was doubtful of 
his power under section 12 (ii) of the 
Court Bees Act to decide that the plaint 
had been under-stamped in the Court below 
to tbe detriment of the revenue. Having 


regard to section 5 of tbe Aot I have no 
doubt that this power is vested in him. 
By that seotion the power of tho court to 
decide disputed questions of Court-fee is 
vested in the Taxing Officer subject to his 
power to refer tbe matter to the Taxing. 
Judge when a question of general impor¬ 
tance arises. This authority extends to all 
such questions arising in the High Court, 
whether the deficiency alleged is on the 
memorandum of appeal in this Court or on 
a plaint or memorandum of appeal filed in 
the Court below. This is my answer to 
tbe reference. The appellant is allowed up 
to November 4th to make good the defi~ 
oienoy in Court-fee. 

Reference answered in affirmative. 
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Sulaiman and Mukerji, JJ. 

Tulli and another —Appellants. 

T. 

Emperor —Opposite Party. 

Criminal Appeal No. 532 of 1924, 
Decided on 11th September 1924, from 
an order of the S. J., Mainpuri. 

(a) Criminal P. C ., 8. 288— Court can rely 
on witnesses' statements before committing 
Magistrate though varied before the S. J. y 
when satisfied of their truth. 

Where the Court ii iatiified that statements 
made by the witnesses before the committing 
Magistrate were true and the statements 
made by them subsequently before the 
Sessions Judge were false the Court is at 
liberty to rely upon the previous itate- 
ments. [P 186 C 21 

* (6) Penal Code. S. 808—By-atanders en¬ 
couraging act are guilty. 

Persons who are present at a murder and 
support the same are as much guilty of murder 
as the murderer himself. (P 187 C 1J 

St. C. Thompson— for Appellants. 

R . Malcomson —for the Crown. 

Facta. —This was a criminal appeal 
from a judgment convicting the 
accused persons under S. 302 of the 
Indian Penal Code of the murder of 
one Mt, Saraswati and sentencing 
them to transportation for life In 
the opening portion of his judgment 
the learned Judge said:— 

The facts of this case disclose 
what might be termed a tragedy end¬ 
ing in the death of a helpless and 
unprotected widow at the hands of 
her own brother-in-law in a most 
savage and brutal manner in order to 
possess the proper^ left by her 
husband . 

• I? °f this he refrained from 
inflicting, as he put it, the extreme 
penalty of law on the accused persons 
whom he found guilty of the murder 
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and he sentenced them to transporta¬ 
tion for life. A notice was accord¬ 
ingly sent to the appellants to show 
cause why, in the event of their con¬ 
viction being upheld, the sentence 
passed on them should not be altered 
to one of death. 

Mt. Saraswati was admittedly mur¬ 
dered on the night between the 25th 
and the 26th of February, 1924 in the 
house of Man Singh, her brother-in- 
law. At 8 a.m. in the morning a 
report was made by Laturi chaukidar 
to the effect that Jhandu Singh had 
told Pirttii Singh and Dwarka Singh 
that in the previous night at about 
2 o'clock Man Singh, Tulli and Badri 
had murdered Mt. Saraswati. 

The prosecution case is that Mt. 
Saraswati was the widow of the 
deceased brother of Man Singh. Dur¬ 
ing the life-time of Zor Singh, her 
deceased husband, there was an ill- 
feeling between the brothers and Zor 
Singh left the ancestral village 
Tindauli and went over and began to 
live in Mahgawan. He died about 
July 1923. An application for muta¬ 
tion of names was made on behalf of 
Mt. Saraswati, but it was opposed by 
Man Singh on the allegation, among 
others, that his son had been adopted 
by the deceased and was the rightful 
heir. In these proceedings Mt. 
Saraswati was supported by Dwarka 
Singh, a cousin of Zor Singh. Some 
time, while the revenue case 
was pending, Mt. Saraswati left 
Mahgawan and came to Tindauli 
and instead of going to Man 
Singh’s house she stopped in Dwarka 
Singh's house for some months. 
Man Singh apparently did not 
like the idea of Mt. Saraswati 
staying in Dwarka Singh’s house, and 
while Dwarka Singh was absent from 
his house, Man Singh and his friends 
forcibly brought her over and kept 
her in his own house. Dwarka Singh 
returned on the 25th of February and 
naturally took umbrage over the 
forcible abduction of Mt. Saraswati. 
It was rumoured that she had not 
taken any food for some time, and to 
satisfy Dwarka Singh a note was sent 
to him supposed to have been written 
by the lady to the effect that she had 
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taken some food. On that date, how- Dwarka Kurmi (3). It was conceded 
ev( r, Dwarka Singh got a report in all those cases that previous state- 
made at the police station regarding ments of the witnesses made before 
the abduction. Dwarka Singh’s son, the Committing Magistrate were 
Thakur M&rr.ath Singh, who is a admissible though of couise ordinarily 
Deputy Collector, arrived the same they should not be acted upon if the 
evening and an attempt was made to witnesses have gone back upon them 
settle the dispute by means of a and there is no evidence to corroborate 


pan clip y u. A panchayat was called 
consisting of some eight men, among 
wh'.vu the present accused, Tulli and 
B?dri, were present, and it lasted till 
about midnight. It appears -that 
Man Sin h was rot willing that Mt. 
Saraswati should live in Dwarka 
Singh’s house and was agreeable to 
her going away to live to Mabgawam 
It was settled by the pane .aya: that 
next mor- ing she should g for an 
hour to Dwarka Singh’s house and 
thence go on to Mabgawan. The 
panchayat dispersed ; but soon after 
the panchayat had dispersed the 
murder took place The prosecution 
case is that Man Singh sent for 
Jhandu Singh and actually told him 
that he had committed the murder and 
requested him to look after his 
family. Jhandu Singh informed the 
mukhia, Pirthi Singh, who went over 
to Dwarka Singh and informed him 
about this murder. It was after this 
that the chaukidar was sent and a 
report made at the police station. 
The Sub-Inspector arrived next morn¬ 
ing and found that the dead body w* s 
lying in a room inside Man Singh’s 
house. The neck had been cut and 
there were several wounds on the 
body. 

Judgments.—[His Lordship after 
setting out facts as given above 
and dealing with the evidence pro¬ 
ceeded as follows:—] 

It has been strongly contended 
on behalf of the appellants that 
the statements of the witnesses 
who have resiled from their former 
statements, though admissible, are 
not satisfactory proof of the accuseds’ 
complicity. Reliance has been placed 
on three cases roported in Queen- 
Empress r. Jeochi (1), Queen-Empress 
v. Nirmal Das (2) and Emperor v. 

(1) [1896] 91 All., Ill - (1898) A/W.N. 19* 

(2) (1900) 22 All., 445 (1900) A.W.N. l«f 


them. It was nowhere laid down 
that such statements are not evidence 
and can never be acted upon. We 
may also point out thvat in the amend¬ 
ed C de of Criminal Procedure S. 288 
now stands as follows:— 

“ The evidence of a witness duly 
recorded in the presence of the 
accused under Chapter 18 may in the 
discretion of the Presiding Judge, if 
such witness is produced and examin¬ 
ed, be treated *s evidence in the case 
for all purposes subj ct to the provi 
si' ns of the Indian Evidence Act". 
The words (here Italicized) have been 
newly add^d- It is quite clear that if 
we are satisfied that the previous 
statements made by the witnesses are 
the true statements and the state¬ 
ments made subsequently are false, 
then it is open to us to rely upon the 
previous statements for the purpose 
of upholding the conviction of the 
appellants. 

Having regard to the state of evi¬ 
dence and the opinion already ex¬ 
pressed, we have nodoubt in our mind 
that Badri and Tulli wtio were part¬ 
ners in the cultivation of Min Singh 
and who, on our finding, were in the 
house that night, did go inside the 
room where Mt . Saraswati was sleep¬ 
ing and came out with Man Singh 
who had a gandasa in his hand. The 
murder was obviously committed 
during that interval. 

It is next to be seen whether on this 
finding it is possible to convict the 
appellants under S. 303. It has been 
urged that there is really n ; evidence 
that they took part in the murder. 

It is also urged that in some of the 
previous statements o' the witnesses 
it was said that Man Singh admitted 
that he himself had killed the deceas- 
ed. We are prepared to assume tha t 

'S) [19061 28 All., 683=(1906) A.W.N. 187 = 

3 A D. . d52 = 4 Or.L.J., 61. 
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there is no direct evidence on the 
record to suggest that the accused 
physically assisted Man Singh in 
murdering the deceased. One cannot, 
however, get over the fact that they 
did go in with Man Singh and 
awakened Mt. Gayasi and asked her 
to go out. They never used to sleep 
in the house and had stayed there for 
the night. They were undoubtedly’ 
present at the time when and at the I 
place where the murder was actually I 
committed. Even if they did not 
actively assist Man Singh by, for 
instance, holding Mt. Saraswati, they 
must have by their very e 

given moral support and abetted. It 
is impossible now to find out what 
actually happened inside the room, as 
Man Singh is absconding and the 
only other person who could have 
given evidence against the appellants 
is aow dead. But having regard to 
the circumstances mentioned, we are 
satisfied that it must be held that the 
accused were guilty of the murder 
just as much as Man Singh was. Even 
if they did not take part in the actual 
murder, they would under S. 114 of 
the Indian Penal Code be deemed to 
have committed such act or offence. 

As we have already remarked, the 
murder was a cold-blooded and alto¬ 
gether an unjustified one and was 
carried out in a most brutal manner. 
We are accordingly of opinion that 
the accused persons must be convicted 
under S. 302 and sentenced to death. 

We accordingly dismiss the appeal 

and uphold the conviction of the 

appellants under S 302 of the Indian 

Penal Code, but enhance the sentence 

to one of death and we order that 

both the accused be hanged by the 

neck till they are dead and that this 

order be carried out according to 
law. 

Appeal dismissed . 

Sentence enhanced. 
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Mukerji ajsd Dalal. JJ. 

Kisliori Mohan— Applicant. 

v. 

Chhanga Lai —Opposite Party. 

Civil Rev.No.168 of 1923, Decided on 
22nd July, 1923, from the order of Dt, 
J., Farrukhabad, D/-17th bep, *923. 

(a) Civil P. C. S. 115—No revision would be 
accepted if the lower Court has exercised dis 
cretion under S. 152 rightly. 

Where a Dt. Judge, in the exercise of hi* 
discret on vested in h m under S 152, refused 
to correct a decree passed by a Court subordi¬ 
nate to him at d confirmed by him on appeal 
on the ground that the applicant was guilty 
oi laches: Held’, that the discretion w s rightly 
exercised and that the High C. urt would not 
iiiteriere. IP 188 C 2] 

* (i>) Civil P. C. S 152—Correction of error 
is discrehoi ary. 

Under S. 152 of the CivH P. C. there is no 
right in any party to have a derica or arith¬ 
metical mistake corrected. The matter is left 
to the discretion of the Court ai d toe dis¬ 
cretion 1 to be exerc sed in view of the 
peculiar fact* of each case. IP 188 C 2] 

Durga Prasad — for Applicant. 

B leshwan Prasad —for Opp part/. 

Judgment —This application in re¬ 
vision came before one of the learned 
Judges of this Ccurt and he referred 
the case to a Bench of two Judges, 
being of opinion that there was 
somewhat of a conflict between two 
cases decided by this Court, viz — 
Balgovind Rai v Sheoraj Rai (L) 
Sahadeo (rirv. Deo Dutt Misir (2). We 
shall consider whether there is really 
any conflict between the two cases or 
not in the • course of this judgment. 
But it will be necessary to state the 
facts of the case. 

It appears that the applicant be¬ 
fore us was a defendant in a suit for 
sale, he having been treated as a 
subsequent purchaser. The Subordi¬ 
nate Judge passed a decree for sale 
on the 10th of December 1920. The 
decree that was framed was incorrect 
in so far as it ordered the payment of 
a larger sum than was really due on 
a proper calculation of the amount 
payable according to the judgment of 
the Subordinate Judge. The applicant 
submitted to the decree although it 
ordered him to pay a sum larger than 
was really due under the judgment of 
the Subordinate Judge. The plaintiff 
was dissatisfied with the decree as he 

0) (1918) 16 A. L. J. 451=46 I. C. 376 

(2) (1915) 37 All. 323 = 29 I. C. 50 = 13 A. L. J. 

449. 
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claimed a larger amount. He filed an 
appeal and the learned District Judge 
dismissed the appeal on the 12th of 
July 1921. A final decree for sale 
followed on th« 6th of May 1922. On 
the 9th of March 1923 an execution of 
the final decree for sale was taken 
out by the plaintiffs and the defen¬ 
dant applicant paid up the amount 
for which the decree was executed 
and then made an application to the 
learned Subordinate Judge asking 
him to correct his decree. This appli¬ 
cation was made on the 21st of March 
1923. The opposite party, the plain¬ 
tiff, took objection to the hearing of 
this application on 'the ground that 
the court of the District Judge was 
the only court which could correct 
the decree if any correction was need¬ 
ed. The applicant thereupon made 
an application to the learned District 
Judge on the 21st of July 1923. On 
the 8th of September 1923 the learned 
Judge passed the order which is 
sought to be revised. He held that 
there ought to be some limit to a 
party’s making an application for 
correction of a decree and he refused 
to grant the application although he 
thought that there was some error 
in the decree of the learned Subordi¬ 
nate Judge. 

In this Court in the case of Bal- 
govind Rax r. Sheoraj Rat (1) there 
was an application in revision against 
the order of a District Judge who 
amended a decree which he had 
affirmed in appeal and which was 
passed by a Munsif. In the circums- 
w tances of that case this Court held 
that, the District Judge had no juris¬ 
diction to correct the error in the 
decree of the Munsif. It will be 
noticed that the decree of the Munsif 
had been passed under the old Code 
and the language employed by their 
Lordships who heard the application 
shows that they were considering the 
provisions of S. 206 of the Code of 
Civil Procedure. It is true that S. 206 
of the old Code is not specifically 
mentioned, but the learned Judges 
used th^ following language — 

“It was necessary for the applicant 
to show not a variance between the 
judgment of the Munsif and the 
decree of the Munsif, but a variance 
between the judgment of the District 


Judge and the decree of the District 
Judge”. 

Clearly therefore they were not 
considering the language of S. 152 of 
the present Code of the Civil Pro¬ 
cedure. In the case of Sahadeo Gir v. 
Deo Dutt Misir (2) already referred to, 
this Court had no hesitation in 
ordering the correction of a judgment 
and a decree of a subordinate court. 
There was, however, no appeal to any 
appellate court and this Court was 
concerned only with one decree and 
one judgment. In our opinion there 
is really no conflict between the two 
cases mentioned. 

Coming to the present case, from 
the statement of facts already made, 
it would appear that the appl cant 
has been guilty of laches to a very 
great extent. He did not examine the 
decree that was passed against him 
in the first instance. There was an 
appeal and he was a party to that 
appeal. He did not bring the fact to 
the notice of the appellate court that 
the decree of the court below had 
been framed for a sum in excess of 
what was really due under the judg¬ 
ment of that court. When the final 
decree was passed he did not bestir 
himself. When the decree was execut¬ 
ed he quietly paid up and then dis¬ 
covered that he had paid a sum 
larger than what was really due by 
him. Under S. 152 of the Civil Pro¬ 
cedure Code, there is no right in any 
party to have a clerical or arithmeti¬ 
cal mistake corrected. The matter is 
left to the discretion of the court and 
the discretion has to be exercised in 
view of the peculiar facts of each 
case. In this case the District Judge 
did exercise that discretion and was 
of opinion that in view of the peculiar 
facts of the case he should not 
correct the mistake which was after 
all for a sum which was about one- 
seventh of the total amount payable. 
We ctnnot say, sitting in revision, 
that the learned Judge failed to ex¬ 
ercise his jurisdiction or that in the 
exercise of his jurisdiction he acted 
illegally or with material irregularity. 

We therefore dismiss the appli¬ 
cation with costs which will include 
counsel’s fees in this Court on the 
higher scale. 

Application dismissed . 
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Kanhaiya Lal, J. 

Ram Dulare and,'others— Plaintiffs— 
Appellants- 

T. 

Sahdeo and others— Defendants— 

Respondents. 

S. A. No. 387 of 19-23, Decided on 
17th July 1924, against a decree of 
the Sub. J., Mirazpur, D/-16th Janu- 

ary, 1923. 

(a) Landlord •and Tenant-Tenant* succes . 
tors in-interest are boundby rent decree agamet 

e, The ■uccesiors-in-interest ot tenant* are 
bound by the landlord’s decree for arrears ot 

tent against the tenants and a valid sale can 
be effected to satisfy that liability. [P-190 0.1] 
(b) T. P. Alt, S. 76 (c)—Mortgagee bound to 
pay only rent on mortgaged property accruing 
after mortgage. 

A mortgagee under 8. 76 is not bound to pay 
the arrears of rent which aooumulate in res¬ 
pect of that portion of a fixed rate holding 
which is not mortgaged to him. What he can 
be made liable for under that lection is the 
rent or other charges which fall due in respeot 
of the mortgaged property after the date of 
the mortgage. [P* 190 0.1] 

H. Cecil Desanges —for Appellants. 

Ram Nama Prasad— for Respon¬ 
dents. 

Judgment.—This appeal arises out 
of a suit brought by the plaintiffs- 
appellants for the recovery of posses¬ 
sion of a fixed rate holding, measu¬ 
ring 8 big has 18 biswas situated in the 
village Bisora Khurd with mesne pro¬ 
fits for the three years preceding the 
suit. It appears that Bisheshar and 
Durga were brothers, who owned 22 
bighas 10 biswas of a fixed rate holding 
in the village Misrapura, and 17 
bighas 1 biswa of a fixed rate holding 
in the yillage Bisora. Durga died, 
leaving a widow Mt . Mahesha. Bishe- 
shar died next, leaving a widow Mt. 
Neola. The plaintiffs are the sons of 
the daughters of Bisheshar by Mt. 
Neola. Their allegation was that 
Bisheshar and Durga lived separately; 
but the Courts below found that they 
were joint. Anyhow the fixed rate 
tenancies in question were held after 
the deaths of Durga and Bisheshar 
by their widows Mt - Mahesha and Mt. 
Neola. Mt. Mahesha died in April 
1893. Mt. Neola died in 1912. They 

had in their life-time mortgaged 2 
bighas 19 biswas of land in the village 


Misrapura, it is said, with possession 
in favour of Bindeshri on the 20th 
October 1885. They had similarly 

mortgaged 3 bighas 10 biswas of land 
in the village Bisora with possession 
in favour of Dhanpat in 1891. The 
remainder of the fixed-rate holding in 
either place was in their possession. 

In 1892 zemindars of the village 
Misrapur filed a suit for arrears of 
rent for 1297 to 1299 Fasli in respect 
of the fixed-rate holding situated in 
the village Misrapura, including the 
land mortgaged with Bindeshri, and 
obtained a decree for Rs. 58-1-6 to 
which Bindeshri and both the ladies 
were parties. It is alleged that a 
portion of the above arrears was due 
in respect of the land mortgaged with 
Bindeshri and the rest was about the 
remainder of the fixed-rate holding in 
that village, which was neld by the 
ladies. Neither the mortgagee nor the 
ladies, took any steps to pay the dec¬ 
retal money. The result was that the 
zemindars got the motgagees and the 
ladies ejected from the entire fixed- 
rate holding in the village Misrapura 
under S. 35 of the N. W. P,-Rent Act 
(XII of 1881) and also took steps to 
realise the decretal money by the 
arrest of the mortgagee. The mort¬ 
gagee then paid Rs. 7G-2 to the zemin¬ 
dars and secured his release; but he 
did not do so till after the ladies and 
he himself had been ejected from the 
fixed-rate holding including the por¬ 
tion which was included in the mort¬ 
gage. * 

Bindeshri next filed a suit for the 
recovery of the money paid by him 
to the zemindars against Mt. Neola as 
Lit Mahesha had died meanwhile. 
That suit was decreed ex parte ; and in 
execution of that decree he brought 
17 highas l biswa of the fixed-rate 
holding situated in the village Bisora 
to sale, and purchased it himself. In 
other words he discharged by that 
method a liability a portion of 
which was, at all . events, due by 
himself. 

The present suit has been filed by 
the plaintiffs to get rid Df the auctio i- 
sale and to recover 8 bisghas 18 biswas 
out of the fixed-rate holding, which 
was sold by auction and purchased by 
Bindeshri, the father of the present 
contesting defendants, on the 21st 
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May 1896. The original mortgage 
deed, said to have been executed by 
Alt. Mahesha and Mt. Neola in favour 
of Bindeshri on the 20th October 1885, 
has not been bled nor proved, and in 
the absence of anything to show that 
there was a contract to the contrary it 
was the duty of Bindeshri, the mort¬ 
gagee,^ under S. 76 clause (c) of the 
Trnnsfe- of Property Act (IV of 
1882), to pay any rent or other charges 
which fell due in respect of the 
mortgaged property after the date 
of mortgage. If he did not pay those 
arrears the zemindars rightly made 
him a party to the suit for the re¬ 
covery of those arrears and they were 
equalp- justified in ejecting him from 
the mortgaged land and seeking to 
recover the decretal money by his 
arrest and imprisonment. He was 
not, however, liable for the arrears of 
rent, if any, which were due in res¬ 
pect of that portion of the fixed-rate 
holding which was not mortgaged 
with him, and he was entitled to re¬ 
cover what he had paid on that ac¬ 
count from Mt. Neola or her succes- 

sors-in-interest. 

There are no materials on the 
record to indicate, how much of the 
rent-decree was due in respect of the 
mortgaged portion, and how much 
was due in respect of the portion, 
which was not covered by the m )rt- 
gage. Had the mortgagee paid the 
money when the notice was issued to 
him under S. 35 of the N. W. P. Rent 
^-ct (XII of 1881). the holding would 
have been saved, and he would have 
been entitled, in equity, to recover 
from the ladies the amount which he 
would have paid on their account. 
He did not, however, do so, and wait¬ 
ed till the zemindars took steps to 
execute the decree by his arrest. He 
could not in those circumstances have 


effected to satisfy that liability. The 
learned Counsel for the plaintiffs- 
appellants relies on the decisions in 
Kristo Gobind Mazumdar v. Hem Chan - 
der Choudhury (2) and Bisheshar Das 
Dey v. Kaval Kumar Dat (3) and his 
contention is that the sale aforesaid 
will be deemed to have passed orly the 
life-interest possessed by t. Neola. 
The decisions in those cases were, 
however, based on the provisions of 
the Bengal Tenancy Act, ar d the 
peculiar circumstances there establi¬ 
shed; and they cannot be regarded as 
an authority for the proposition that 
in all cases decrees for arrears of rent 
must necessarily be treated as a per¬ 
sonal liability. The entire tenure 
was liable to be lost to the family for 
the non-payment of the arrears 
decreed in process of execution partly 
by sale and partly by ejectment. The 
entire liability cannot, therefore, be 
regarded as personal. As the materials 
on the record are not sufficient to 
determine the extent of that liability, 
the lower Appellate Court is directed 
to determine, after taking such addi¬ 
tional evidence as the parties may 
adduce, how much of the debt for the 
payment of which the property in dis¬ 
pute was sold, was binding on Mt. 
Neola and Mt. Mahesha or on their 
reversionary heirs. 

Three months’ time will be allowed 
for the return of the finding and ten * 
days will be allowed after the return 
of ttie finding for filing objection. 

Gase remanded. 

^^■ ■ ■ ■ ■ ■ ■ —^ _ _ _ _ _ , , _ , . . m - 0 

(2) 118891 16 Cal. 511., 

(3) {1912] 17 O.W.N. 337 = 16 I. 0. 437, 
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sued to recover that portion of the 
amount which he was liable to pay 
himself as a mortgagee of a portion of 
the holding. 

The rest of the decree for arrears of 
rent would, however, be binding on 
the ladies and also their successors- 
in-interest, namely, the present plain¬ 
tiffs, and as hela in Jhari Koer v. 
Bijai Singh (1) a valid sale could be 

(1) 1924 All 109 = 45 All. 613 = 21 A. L. J* 
563=5 L.R.A. Rev. 11 


Kanhaiya Lal, j. 

Gopi Koeri —Defendant—Appellant. 

v 

Mt. Raj Roop Koer and others — 
Plaintiffs and Defendants—Respon¬ 
dents. 

Second Appeal No. 525 of 1922, 
Decided on 24th July, 1923, against 
the decree of the Dt. J., Benaies, D/- 
11th March, 1922. 


1925 GOPI KOEBI y. Ml. RAJ ROOP K.OER (Kanhaiya Lai, J ) Allahabad 191 


* (a) T . P. Act S. 35 - Life tenant granting 
perpetual lease—Reversioner accepting rent 
from lessee—Ignorance of true facts—No elec - 
tion arises . 

Where a perpetual Pa*e was granted by 
the bo'der of a life e«tate and the rever*iooer 
aooepted rent from the lessee for three year* 
after the lessor** death. 

Heidi that this alone could not support a 
plea of election by the reversioner unless the 
latter was aware of his duty to elect, i. e., 
of the perpetual lea*e. [P 200 C2] 

( b ) Hindu La e—Widow has larger power 
than holder of life-estate in-lieu of mainte¬ 
nance. 

A Hirdu widow, holding a l'fe interest has 
a larg-r po A'er than a J ady holding an estate 
in lieu of maintenance for i er life without 
any power of alienation. IP 200 C 1^ 

Vr (c) T. P. Act % S. 51 — Perpetual tenant in¬ 
duced by life-teuai t— Ejection b . Reversioner — 
Improvements made borafide should be made 
good. 

Where the holier of a life-estate granted a 
perpetual lease and after his death the rever¬ 
sioner sought to eject the lessee. 

Held : that the latter could claim the value 
of the improvements made by him if he had 
made them in the bjna fide belief that ho as 
the lessee was entitled to make them. 

” IP 200 C 2- 

P. L. Barterjee - for Appellant. 

K* N. Katju—for Respondents. 

Judgment.—The dispute in this ap¬ 
peal relates to plot No 745 /chasra 
which is situated in M&uza Shakul- 
pura outside the skirts of Benarea 
City. The village Shukulpura was 
granted to Mt. Asmeda Kanwar by 
the father of the plaintiff on the 9th 
of April 1889 by an agreement which 
provided that she was to hold the 
same in her possession and enjoy the 
profits thereof for her maintenance 
during her life time without any 
power of alienation. 

While Mt, Asmedh Kurvvar was 
so in possession of that village she 
granted a perpetual lease of the plot 
in dispute to Gopal, Ganga and Gopi 
for a premium of Rs. 100/- on an ag 
reement that the lessees would pay 
her a rent of Rs. 12/- per annum and 
be entitled to use the land for plant¬ 
ing a grove, constructing buildings or 
for any other purposes they liked. On 
the strength of that lease a grove 
consisting mostly of guava trees, was 
planted over the said land by the 
lessees and a ridge or mud wall was 


built around it for the protection of 
the trees. 

The lease was granted on the 11th 
of Vlay 1905. On the 16th of March 
1918 Mt. Asmedh Kunwar died. The 
plaintiff as the successor-in-interest 

of her father, the original proprietor 
of the village, sues to eject the lessees 
from the land of the said grovo and 
for mesne profits, contending that the 
lease in question became inoperative 
after the death of Mt. Asmedh Kun¬ 
war Gopal and Ganga have since 
sold their interest i i the said grove to 
Gopi for Rs. 100/- on the 12th of 
August 1916. The defence of Gopi 
was that the plaintiff had accepted 
the rent of the land in question since 
the death of Mt. Asmedh Kunwar, 
that the defendant had spent about 
Rs. :000/- in making* improvements 

over the said land, and that the plain¬ 
tiff was not entitled to the relief 
claimed. 

The trial Court found in favour of 
the plaintiff and allowed the defen¬ 
dant to remove all the constructions 
made and trees planted by him with¬ 
in a month fromthe date of its decree. 
The lo wer appellate Court upheld the 
decree for possession but dismissed 
the claim for mesne profits, holding 
that the plaintiff was not entitled to 
the same by reason of her having ac¬ 
cepted the rent of the holding from 
the contesting defendant for three 
years after the death of Mt. Asmedh 
Kunwar. 

It is urged on behalf of the defen¬ 
dant-appellant that the acceptance of 
rent by the plaintiff operated as a 
ratification by her of lease granted by 
Mt. Asmedh Kunwar and that in any 
case the plaintiff is not'entitled to 
claim possession without paying for 
the improvements made by the defen¬ 
dant during the subsistence of the 
lease. S. 35 of the Transfer of Pro¬ 
perty Act lays down that where a 
person proposes to transfer any pro¬ 
perty which he has no right to trans¬ 
fer and as a part of the same transac¬ 
tion confers any benefit on the owner 
of the property, such owner must 
elect either to confirm such transfer 
or to dissent from it, but an accep¬ 
tance of a benefit by the person on 
whom it is conferred does not cons- 
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by the inter- 
it was in his 
confirm. An 
these circum- 


titutean election by him to confirm 
the transfer, unless he is aware of his 
duty to elect and of those circumstan¬ 
ces, which would influence the judg< 
ment of a reasonable man in making 
an election. The receipts filed show 
that the rent in the present case was 
received by Gaj a Prasad, an agent 
of the plaintiff, and there is nothing 
to show that either the plaintiff or 
her agent was aware of the circum¬ 
stances in which the lease was grant¬ 
ed or of the terms on which it was 
held by the person paying the rent. 
Theie can be no election where the 
person receiving the rent is not 
aware of his duty to elect or in other 
words of the fact that a perpetual 
lease had been granted 
mediate holder which 
power to repudiate or 
acceptance of rent in 
stances even for a period of three 
years cannot operate as an estoppel 
or waiver by the plaintiff of the 
invalidity of the lease after the 
death of Mt. Asmedh Kunwar. 

The decision in Modhu Sudhan 
Singh v. Rooke (1) does not apply, 
because in that case the rent had been 
accepted with a full knowledge of the 
patni lease, sought-to be repudiated. 
In fact the tenant had fileda petition, 
depositing the rent in Court to the 
credit of the opposite party, stating 
that the rent was being paid on ac¬ 
count of a patni lease granted to him 
by the intermediate holder. The 
intermediate holder in that case was 
a Hindu widow. On the said deposit 
having been made an application was 
filed on behalf of the reversionary 
heir of the said widow agreeing 
to accept the said payment. A 
Hindu widow, holding a life interest 
lhas a larger power than a lady hold- 
ling an estate in lieu of % maintenance 
ifor her life without any power of alte¬ 
rnation. In Beni Prasad Koeri v. 
\Dudhnath Boy (2) where a grant of a 
village for maintenance was made by 
a zamindar to his nephew, operating 
only for life, and the grantee execu¬ 
te i a permanent lease in favour of 
another, it was held in a suit brought 

(1) (1898] 25 Cal. 1 = 22 1. A. 164 = 1 C. W. N 
433 = 7 M. L. J. 127 = 7 8ar. 194 (P. C.) 

(2) (1900! 27 Cal. 156 = 26 I. A. 216=4 C.W.N. 

274 = 7 Bar. 580 (P.C) ' 


by the successor-in-interest of the 

original grantor that the mere accep¬ 
tance of re at by such successor-in- 
interest at the rate stipulated in the 
permanent lease could not have the 
effect of confirming the lease in its 
entirety : nor could the duration of 
the lease exceed that of the original 
grant. In the absence of any evi¬ 
dence to show that the plaintiff or 
her agent was awara of the terms and 
conditions of the lease, under which 
the grove was planted, an acceptance! 
of rent from the person in possession! 
of the land could not estop thej 
plaintiff from claiming possession! 
and seeking to avoid the lease so far! 
as it granted the plaintiff a perpetual! 
right. 


As regards the improvements alle¬ 
ged to have been made by the lessees 
and referred to in the written state¬ 
ment and in the grounds of appeal to 
the Court below, it is not clear from 
the evidence when they were made 
and whether they were made in good 
faith within the meaning of 8. 51 of 
the Transfer of Property Act. No 
issue was framed on that point by the 
Court of first instance or evidence 
taken. The lower appellate Court is 
therefore directed to determine after 
taking such additional evidence as 
parties may adduce :— 

1. Whether the improvements in 
question were made by the defendants 
or any of them in good faith, believ¬ 
ing that they were absolutely entitled 
as lessees to make the same ? 


(2) Whether these improvements 
were made in the life-time of Mt. As¬ 
medh Kunwar or partly in her life 
time and partly after her death and 
the acceptance of rent by the plain¬ 
tiff, and if so to what extent ? 


(3) What was the value of the said 
improvements, as it would accrue to 
the transferee, if the ejectment is 
effected ? 


Three months time will be allowed 
for recording the findings On re¬ 
ceipt of the findings ten days will be 
allowed to the parties for objections. 

Case remanded. 
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Stuart, J. 

Bhup Narain Rai and others —De¬ 
fendants—Appellants 

v. 

Sri Thakur Rad ha Krishna and 

others— Plaintiffs—Respondents. 

Second Appeals Nos. 1052 to 1060 
of 1922, Decided on 21st January, 
1924. against the decree of the Dt., 
J , Ghaz^pur. D/- 20th April 1922. 

Landlord and Tenant- Land eventually dis¬ 
tributed in several villages—Rent Suit for each 
village trill lie separately . 

Where the lanris he’d in tenure ^y the 
■d^enlants and the ; r predecessors in title got 
eventually distributed into several separate 
▼•Hazes and the fields in each village were 
amalgamated into a separate area held in 
•occupa cy tenure. 

Hdd\ that a serarate suit for rent in res¬ 
pect of each village could lie. [P. 193, C. 2.] 

K. N. Laghate— for Appellants. 

U. S Bajpai--* for Respondents. 

Judgment.—These nine connected 
appeals arise out of nine suits for 
arrears of rent brought against the 
appellants. It appears that as far 
back as 1863 certain zemindars in 
what was known as the taluk a Birpur 
in the Gnaz'pur district agreed that 
the predecessors in interest of the 
present appellants should cultivate 
•96 bighas 19 biswas in the taluka at a 
certain rent. At the next settlement 
the area and the rent were increased. 
As time has gone on the fields held 
in tenure by these persons have been 
distributed amongst no less than nine 
villages and the fields in e ich village 
have been amalgamated into a sepa¬ 
rate area held in occupancy tenure. 
These appeals arise out of suits for 
arrears of rent in respect of these nine 
areas. The main point pressed in 
appeal by the learned Counsel for 
the defendants—appellants is that 
the suits should be dismissed in toto 
because nine suits have been brought 
instead of one. His argument is that 
all these nine areas are one holding 
*nd that - under the law one suit 
should have been brought for the 
arrears of rent of. one holding. The 
first point to consider is . whether, 
these areas are one holding or nine 
holdings. Now there might be some 

1925 A/25 & 26 


force in an argument to the effect 
that originally 96 bighas and- *19 
biswas were one holding because the 
whole area at that time consisted of 
parcels of land held under one tenure 
and one engagement, and it might he 
argued that when the area increased 
at the time of settlement it still re¬ 
mained one holding. But once the 
nine villages were formed (when¬ 
ever they were formed) it seems to me 
impossible to hold that the area held 
in each village under occupancy 
rights was not a separate occupancy 
holding I do not understand how 
there could be one occupancy hold¬ 
ing consisting of fields which lay in 
nine different villages and nothing 
could he wor-e from the point of 
view of the appellants than deciding 
in their favour upon this paint, for, if 
it were held, that all this land was 
included in one holding a decree for 
arrears of rent in respect of an occu¬ 
pancy holding in one village would 
suffice to eject them from all nine 
villages under the provisions of S. 
$7 Local Act II of 1901. It certain¬ 
ly is true that in the past they were 
sued in single ca^es in respect of all 
the areas and that the areas were 
treated as one holding. But I think 
the Courts in the pa^t were wrong, 
and that the Courts which decided 
these present cases have taken the 
right view of the subject. I rely in 
support of these views on the decision 
in Jagannath Prasad v. Tore (1). The 
facts there were certainly not the 
same as here fer in that case there 
was not the slightest doubt as to the 
separation of the holdings and here 
the point at any rate is arguable. But 
the argument derived from the pro¬ 
visions of S. 57 is the same here as 
it was there. For the above reasons 
I consider that nine separate suits 

were rightly instituted. 


, I now come to the last point. There 
are & large number of defendants and 
some were impleaded so late in the 
day 4 that the recovery of a small 
portion of the arrears against rth^m 
was time-barred. The Courts below 
have awarded this amountagainst the 
remainder on the ground that they 

(1) (1906J 26 AIL 18-^3 ifL. J*ta-X906jA 
W. H. 253. ** ' 
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shared in the cultivation. I accept 
his view as correct 
I accordingly dismiss these nine 
appeals with costs on the higher 
scale. 

Appeals dismissed . 
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Walsh, Ag. C. J*., and Ryves, J. 

Narain Dus and another —Objector— 
Appellants. 

v. 

Bankim Chandra Deb —Respondent. 

First Appeal No. 190 of 1923, De¬ 
cided on l'.ith June 1924, from an 
order of the Dt. J., Jhansi. D/- 15th 
May 1923. 

Hindu Law— Joint family — Manager — In - 
salvti.cy of junior member managing family 
kasmess—trior tramftr by senior members to 
avoid crtdttorv can be annulled . 

On the insolveLcy of the Manager of a 
Hindu joint family business, the official re¬ 
ceiver can attack colcurab e transfers of the 
family jropeity maCe ihortly before the ad¬ 
judication though such transfers were made 
fcy the senior numbers of the family and the 
manager as only a junior member. [P 194, C 1] 

Q, L. Agurvccla —for Appellan ts. 

A . Samyul —for Responoent. 

Facts.—A junior member of a Hindu 
joint family who was the manager of 
the joint family business was declared 
on insolvent. About 20 days prior to 
his adjudication certain family pro¬ 
perties were transferred to a third 
person not by the manager junior 
member but by the senior members of 
the family. After adjudication the 
official receiver seized most of the 
transferred properties. The Dt. Judge 
of Jhansi decided in the official re¬ 
ceiver's favour and against the trans¬ 
feree. The matter then went in ap¬ 
peal to the High Court. 

Judgment.—W e agree with the de¬ 
cision in In re Sellamuthu Servai (1), 
which fully supports this decision. 
There is also a decision of this Court 
in Bawan Das v. Chiene (2) f to the 
4jnne effect The appeal must there- 
/fere be dismissed with costs. 

Appeal rejected . 

r *• • - 
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Daniels, J. 

Gobind— Defendant—Appellant. 

* 

v. 

Ammar and. others —Plaintiffs and 
Defendants—Respondents. 

Second Appeal No. 1494 of 1922, 
Decided on 22nd February 1924 r 
against the decree of the Dt. J., 
Farukhabad, D/- 8th May 1922. 

Agra Tenancy Act , 8. 167— Matter within 
S. 167 —Decision of Revenue Court—Civil 
Court will not try suit calculated to reverse 
Revence Courts decision . 

Where during the continuance in force of 
an ex-parte decree for arrea^i of rent in defen¬ 
dant’s laveur and agafnn plaintiffs, plaiotiffa 
sued in Civ 1 Court for dec arathn that they 
were joint tenants with defen laufc. 

Held : that es the effect of the suit was to 
reverse the decsion < f the Revenue Court, ii 
was barred under S. 167. C.vil CoU'ts will not 
entertain a suit tae object of which is to 
reverse a decis'on of a Revenue Court in a 
natter wh ch is, under S. J67 of the Tenancy 
Act. within the Revenue Court’s exclusive 
jurisdiction, and if this i» t e substantial 
object of the sui; it is immaterial that the 
plan tiff may have framed h s relief in a form- 
in which it could not have b?en granted by 
tie Revenue Court. The Courts will look to 
the substance of the matter an l not to the 
form. IP 195, 011 

Baleshicari Prasad— for Appellant. 

{7. S . Bajpai — for Respondents. 

Judgment—This is an appeal by • 
the defendant in a case in which the 
plaintiffs asked for and have been 
given a declaration that they are 
joint tenants with him in a certain 
occupancy holding. The only plea 
pressed at the hearing of the appeal 
is that the suit is barred by S. 167 of 
the Agra Tenancy Act. The facts 
are these.The defendant alleging 
that the plaintiffs were his sub-tenants 
sued them in the Revenue Court for 
arrears of rent and obtained an ex- 
parte decree against them. While 
this exparte decree was in force the 
present suit for a declaration was 
filed. The defendant pleaded in his 
written statement that the suit had 
been instituted on acoount of the 
claim for arrears of rent which he had 
brought against the plaintiffs. It 
appears from the Munsif's judgment 
that when the present suit Was decided 
in the trial Court on application, for 

_ .. - I* fi ’ 
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setting aside the exparte decree had 
been preferred and was pending. That 
application was afierwards allowed 
and the learned District Judge states 
in his judgment that after the 
Munsifs decision in the present suit 
the Revenue Court dismissed the suit 
for arrears of rent. 

It is now settled law that the Civil 
Courts will not entertain a suit the 
object of which is to reverse a decision 
of a Revenue Court in a matter which 
is, under S. 167 Gf the Tenancy Act, 
within the Revenue Court’s exclusive 
jurisdiction, and if this is the substan¬ 
tial object of the suit it is immaterial 
that the plaintiff may have framed his 
relief in a form in which it could not 
have been granted by the Revenue 
Court. The Courts will look to the 
substance of the matter and not to 
the form. 

In Narain Singh v. Gobin'1 Ram (1) 
the plaintiff had sought to ej°ct the 
defendant as a sub-tenant in the Reve¬ 
nue Court but the Revenue Court had 
held that the defendant was a sharer 
in the occupancy holding. It was held 
that the plaintiff could not thereafter 
sue for the ejectment of the defendant 
as a trespasser in the Civ'll Court. In 
Kishore Singh v. Bahadur Singh (2) a 
suit for ejectment was brought aga¬ 
inst the respondents in the Revenue 
Court on the ground that they were 
sub-tenants. While that suit was 
pending they sued in the Civil Court 
for a declaration that they were co- 
tenants with the appellants in the 
occupancy holding. It was held that 
the suit was not entertainable. This 
is a very similar case to that now 
before me. The same principle is laid 
down in Baljit v. Mahipat (3) and has 
been recently re-affirmed in the case 
of Ram Das v. Dubri Koeri (4). 

The present suit is barred by the 
principle laid down in these rulings. 
It was brought with the effect of 
setting aside a decree for ejectment 
which was then in force. It is irrele¬ 
vant that the plaintiffs have since 

W gill 33^17523-9 L O 1022-8 AX. J 

(*> mV 91 41 AIL 97-481 °- 470 - 16 A.L. J. 

(3) I1W9] 41 All. *03-49 I. C. 118-1 A.L.J. 

•I - wOb 

ii) 1922 All* 336—44 Ml 724- 20 A.L.J. 606. 


been able to get from the Revenue 
Court a pronouncement that they are 
not liable to ejectment as sub-tenants. 
To see whether the suit is mintain- 
able we have to lock to the date when 
it was instituted. 

It may further be remarked that it 
is not entirely correct that the plain¬ 
tiffs could not obtain from the Reve¬ 
nue Courts substantially the same 
relief which they seek in this suit. 
They could do so by means of a suit 
under S. 95 of the Tenancy Act aga¬ 
inst the landholder for a declaration 
of their right as tenants. In such a 
suit the defendants could have been 
made parties as persons claiming 
through the landholder. 

The suit being barred by the princi¬ 
ple laid down in the rulings cited 
above the appeal rau^t be and hereby 
is allowed and the suit dismissed. As 
cn the merits the plaintiffs have been 
found to be in the right I make no 
order as to costs. 

Appeal allowed. 
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Full Bench 

MeaRS, C. J. f PIGGOTT AND 
MUKERJI, J J. 


Baijnath Kedia— Petitioner. 

v. 

King Emperor —Opposite Party. 

Criminal Mis. No. 236 of 1924, Decid¬ 
ed on 18th November 1924, to revise 

™.. or L de t r , of Governor in Council 
D/-15th July 1924. 

**_(°) Crim ‘ «»< p. C. (1928) 8. 99 D— 
nigh Court can only consider whether the 
document is seditious . 


wnen an application if made to the High 
Court under 8. yy B in reepeot ol a document, 
the High Court is precluded by 8. 99 D from 
considering aDy other point than the Question 
whether in fact the matters contained in ths 
document were seditious or not. and com# 
within the mischief claimed at by 8. 124 A. 

IP 196, C 2] 

( 6 ) Criminal P. C. (102$) 8. 90 D— Series of 
books published—Whole series must be looked 

„ the m PP lio * nt i* alleged to have 

pub ished a series of books, the whole series 
wust be looked to, to determine whether ike 
passages contained therein are sedition*. 


S tl •* * f 


t * 
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An extract in a book, itating that the Row- 
latt Act vaa intended “to suppres* once and 
for all all political agitation in the country" 
ii a statement known by tbe writer to be false, 
and made by him with the deliberate intention 
of promoting disloyalty and hatred a« alio a 
itatement that that Act, a Government 
meaiure, gave to the police full power to 
harass all innocent people. [P 197 C 1] 

Peary Lai Benerjee , K. N. Lag hate 
and P. N.Basu —for Petitioner. 

L. M. Banerji— for the Crown. 

Mears, C. J.— Sometime in the year 
1922 the applicant in this case publi¬ 
shed the second edition of a Hindi 
Reader for use in schools. The 
Reader is composed of six separate 
text books, numbered 1—6, and those 
volu i es are designed for the instruc¬ 
tion of boys of 7 to 13 or 14 years of 
age. On July J 5th, 1924, the Local 
Government issued a Notification 
by which, under S. 99 A of the Code 
of Criminal Procedure, 1898, all 
copies of parts, 3. 4, 5, and 6 were 
declared to be forfeited, inasmuch as 
they contained, in the opinion of the 
Local Government, seditious matter 
of the character described in S. 124 
A of the Indian Penal Code. 

Baijnath Kedia, the publisher, w s 
aggrieved by this order, and applied 
first of all that the Local Government 
should point out the passages to 
which they took objection. Thi3 ap¬ 
plication failed, and the matter before 
us today is one launched by Baijnath 
Kedia asking this Court to set aside 
the order of the Local Government, 
on the ground that the four Readers 
Nos. 3'- 6, inclusive, do not in fact 
, contain any seditious matter. 

Mr. Peaiy Lai Banerji, who ap¬ 
pears for the applicant, criticised at 

• the outset the form of the Govern¬ 
ment Notification, and contended 
that it did not comply with S. 99 A 

' (6) of the Code of Criminal Procedure, 

; inasmuch as the grounds were not set 
lout in the Notification. We, how- 
lever, are precluded by S. 99 D from 
Considering any other point than the 
(question whether in fact the matters 

• jcbntained in the dooument were sedi¬ 
tious or not, and come within 
the mischief aimed- at by S. 124 A. 

'U; Counsel for the applicant raised the 
: further point that the onus lay upon 
the Local Government. This is a 
question of construction, not fre e 
from difficulty. Wears inclined to 


think that having regard* to the 
framework of the section, the onus is 
cast upon the Local Government. In 
our opinion that is not a matter of 
great practical moment, and indeed 
it gives to the Local Government the 
advantage of the opening and of the 
reply. We, therefore, called upon 
the Government Advocate and be has 
laid before us a translation prepared 
by the Government of 126 extracts 
taken from the impugned publica¬ 
tions. Having regard to their cha¬ 
racter, we are somewhat surprised 
that any application should have been 
made. We do not propose to go into 
them in any great detail; but it is 
necessary that we should consider 
each of the Readers separately; and 
that if we find in any one of the 
series extracts which though 
extravagant, do not fairly come 
within S. 124 A. it is our duty to ex¬ 
empt that particular Reader. The 
Government Advocate has suggested 
that when one regards the series as a 
whole, it will be found that they be¬ 
come increasingly seditious. There 
appears to be a certain degree of truth 
in that. 

Turning how to the Readers them¬ 
selves ard dealing with Part 3, first 
of all, at page 2 there is a passage 
invoking the deity to remove all our 
“insults"; and at page 25 and 103 
there are very strong incitement to 
race hatred, though as it happens not 
directed against the Government, but 
only quoted here to show the prevail¬ 
ing character of the work. At page 
25 runs the passage “Even then the 
blood thirsty Muslims oppressed the 
Hindus in some ways or the other.” 
The passage at page 103 runs “Of all 
the nations the Hindus are the best 
and everything else is bad.” In book 
4, page 31, there is a poem clearly 
designed to create hatred in the minds 
of the children against the British, 
and very obviously directed against 
the British, notwithstanding the sug¬ 
gestion which was made in argument 
that it really referred to events 
which had happened in Belgium in 
the month of August 19J4. At page 
68 and onwards there is a long, i 
foolish and malicious discussion on 
the respective treatment and exploita- 
tion of the “black natives” in India 
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by Englishmen and of the Philip- 
pinoes by Americans, The trend of 
that story is manifestly one which 
would promote disloyalty. At page 
109 the question is asked “why is not 
money spent on education”? The 
reply is given because “you have no 
power in your hands'*. In part 5, 
page li)2, the Rowlatt Act was. ac¬ 
cording to the writer, brawn up “to 
suppress once and fcr all, all political 
agitation in the country. It treated 
the whole of India as in a state cf 
rebellion and under it the police got 
full power to harass all innocent 
citizens.” The translation which we 
have given differs to some extent 
from that which will be found at page 
10 of the print supplied to us by the 
Local Government, out is an agreed 
and accepted translation. 

We take the view that this state¬ 
ment that the Rowlatt Act was in¬ 
tended “to suppress once and for all all 
political agitation in the country was 
a statement known by the writer to 
be false, and made by him with the 
deliberate intention of promoting 
idisloyalty and hatred and a similar 
observation applies to the statement 
that the Act, a Government measure, 
gave to the police full power to 
harass all innocent people. - t page 
75, Book 6, we are told that the 
“Western civilization was godless ; 
the Indian civilization is godly,” ai d 
that “the Indian civilization tends to 
stabilise morality. The tendency of 
the Western civilization is towards 
establishing immorali*' * We may 
pause here for a moment to say that 
a passage such as that, even if ob¬ 
jectionable, would not, standing alone 
justify a Government to take measur¬ 
es of forfeiture. But & passage like 
that, and many others that can be 
found in these volumes must be con¬ 
sidered as having a cumulative effect, 
and no one can doubt that the 
cumulative effect of each of these 
books was one designed to bring 
into hatred and contempt His Ma¬ 
jesty’s Government established by 
law in British India. At page 78 the 
children are taught t.iat the establish¬ 
ment of dispensaries and hospitals 
encourages the people to run the risk 
of contracting disgraceful diseases, 
and “promotes greater stability to 
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offences, suffering and downfall and 
real slavery”. “Dispensaries are the 
root of evil. Owing to their exis¬ 
tence people become indifferent to 
their heath and promote immorality. 
Hospitals are the means by which 
the devil exercises his control over 
his dominion and carries on his 
work.” We are also told that but 
for the existence of hospitals the 
diseases indicated above and con¬ 
sumption itself would decrease. The 
extracts given from page 84 and 
onwards were no doubt written at a 
time when non-cooperation was still 
making its appeal to some sections 
of the nation. The reader contains 
a story in which the conscience of 
a subordinate official is disturbed by 
a supposed order of the Government 
directing him to watch the activities 
of the enthusiasts of movement. His 
ruminations cover some 8 pages of 
print and their manifest object is to 
promote hatred and disloyalty in the 
unformed minds to which they are 
addressed. A later extract tells the 
children that they are “dwelling 
und«r the ruie of unrighteousness.” 

We have not by any means ex¬ 
hausted the extracts open to objec¬ 
tions but we have indicated some of 
the more serious ones. It is said 
that they are extracts from books 
which have already been published 
and which ha~e not been proscribed. 
That may be partly true but not 
altogether so But even if it is en¬ 
tirely true, the compiler of those 
books has most manifestly collected 
together all the seditious utterances 
that he could rind, and has given us 
a book which page after page con¬ 
tains sentiments hostile and insulting 
to the British Government. Books 
such as these staad on very different 
footing to publications in which here 
and there one may find passages to 
which a more moderate writer would 
not have given utterance. In our 
opinion these readers were compiled 
with the determination to corrupt the 
minds of the children,and we believe 
that they come explicitly within the 
terms ef S. 124 A of the Indian Penal 
Code. Under these circumstances we 
dismiss the application with costs. 
We fix the costs at Rs. 300. 

i .ii > Application dismissed* 
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Mukerji, J. 

Musaddi LaJ—Plaintiff-Appellant. 


Musaddi i.al v.'Ohhotu (Mukerji, j.) 


Defendants 


v. 

Chholu and others — 

Respondents. 

Second Appeal No. 1157 of 1922, 
Decided on 24th January 1924, 
against the decree of the Add. Dt. J.’ 
Meerut, D/- 22nd April, 1922. 

P. Land Revenue Act , S. 36—Order 
under, is binding in absence of fraud or u ant 
of jurisoic iion . 

Where it ha* not hern alleged that the order 
□xeg the rert was obtained by means of 
frai d cr that the Court ^bich fixed the 

amount wa* of incompetent juriidiction, the 

order whfoti *aa psned between the parties 
is bndinpr. even ii it be the case -that it 
merely ado tfd an agreeirent between the 

landlord «nd the ex-proprietary tenant. 18 A 

L. J. 68 i Foil. IP. 198 c< 2 j 

-P. L , Barerji for Appellant. 

The respondents were not represented . 

Judgment—The facts of the cage 
are briefly these. One Attar Singh was 
the proprietor of certain lands, Sir 
and non Sir. He made a mortgage in 
favour of the appellant, who was the 
plaintiff in the suit out of which 
this appeal has arisen. The appel¬ 
lant asked for rent being assessed 
over the Sir land> v hich became, by 
the fact of mortgage, the ex-pro- 
prietary tenancy of Attar Singh. It 
appears that Attar Singh and the 
appellant agreed as to the amount 
of rent to be paid by the former. An 
order was passed by the Court under 
S. 36 of the Lind Revenue Act. It 
examined tbe patwan neard the ulah - 
nama and ordered that for 10 bighas 
6 biswas land, for which the rent is 
now claimed, a sum of Rs. 101-7 be 
fixed as the rent. It fixed another 
sum with respect to certain other 
lands in which Attar Singh had no 
interest as an ex proprietary tenant. 
Attar Sirgh is dead. The appellant 
instituted the suit against his two 
brothers who are the recorded 
tenants, on the death of Attar Singh 
and also made Attar Singh’s daught¬ 
er Musammat Gaindi a party. In the 
Courts below it was recognised that 
Museammat Gaindi had no interest 

never contested the suit. In 
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this Court no notice was served' on 
Musammat Gaindi and so far there- 

fore as she is concerned this appeal 

must fail. ;iJ . 

TheCc-t of first instance found 
that the defendants applied for 
abatement of rent and the rent was 

r( Z UCe £ t -° the sura of Rs - 37 and 

odd. This order howerer was to take 

effect from 13 19 F. and did not affect 
the present suit which was for the 
years 1325-1327 F. The learned 
Assistant Collector held that the 
compromise on which the order of 
the Assistant Collector fixing the 
rent was passed was an un¬ 
fair compromise and had been ob¬ 
tained by exercise of undue influ¬ 
ence. He decreed the suit with 
respect to a very small sum. Indeed, 
he accepted a certain amount as the 
rent for the land which had been 
recorded before the rent was fixed. 

On appeal the learned District 
Judge was practically of the same 
opinion as the learned Assistant 
Collector. He held that it was neces- 
ary to protect the ex proprietary 
tenants against their own folly. 

In appeal which is unfortunately 
not opposed in this Court, it has been 
argued that the order fixing the rent 
so long as it stands, is binding on 
the parties and their successors and 
it did not lie within the province of 

the Court below to question the 
validity of it. 

It has not been alleged that the 
order fixing the rent was obtained by 
means of fraud or that the Court 
which fixed the amount was of 
incompetent jurisdiction. This being) 

so, the order which was passed bet¬ 
ween the parties is binding, even if 
it be the case that it merely adopted 
an agreement between the landlord 
and the ex proprietary tenant. We 
have however the fact that the 
patwari was also examined in the 
case, though it is not clear on what 
point. This view was taken by this 
Court in the case cf Har Prasad v. 
Khazen (1). 

I accordingly hold that the defen- 
dants-respondents Nos. 1 and 2 are 
bound to pay according to the rent 
fixed by the Assistant Collector on 
8th December 1917. _j, 

(1) llt*0] 18 A. I* -ST I. C. 
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The result is that the appeal is 
allowed, decrees of the Courts below 
are set aside and the suit stands dec¬ 
reed against the respondents Nos. 1 
and, 2 alone with costs throughout 
which however will not include the 
costs in this Court because the 
appeal was uncontested. The suit 
will stand dismissed against respon¬ 
dent Musammat Gaindi, 

Appeal allowed. 
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Daniels, J. 

Bhagwana— Defendant— Appellant. 

T 

Shib Sametri Prasad —Plaintiff—Res¬ 
pondent. 

Second Appeal No. 1517 of 1922, 
Decided on 26th February 1924 
against the decree of the Sub, J., 
Meerut, D/- 18th November 1922. 

(а) T. P. Alt S. 106—Notice announcing 
tenant's liability to piy damage* in ca*e jf 
non-compliance—No option of paying enhanced 
rent is given. 

Where a Ditio9 to qiit itatei that if the 
tenant failed <o comply with it, a suit for his 
eviction w mid be filei and rent by way of 
meene profits would be claimed. 

Held*, that the not : ce merely announced 
that the ten»nt would be liable to pay daraa 
ges if he delayed in qiiaiig and it did not 
give him ai option tj pay enhanced rent. 

7 All. 839 Diat. IP, 199, C. 2 j 

(б) T. P. A :t S. 106 —Temple property — No¬ 
tice to quit—Notice not heided as such and 
iigned by Manager's agent—Notice is not bad.- 

^■Where tha notice given by the manager of >a 
temple p*o »e ty w is iziven by him in bia capa¬ 
city as mamger but the h a ling of the notice 
did not' hew the fact and the notice wai cot 
figned by the manager but by hia general at¬ 
torney. 

Held ; the notioe was nevertheless quite 
valid. [P. 200, C. 1J 

Harcndra Krishna Mukerji —for 

Appellant. 

Panna Lai and S. B , Johari — for 
Respondent. 

Judgment —This is an appeal by 
the defendant in suit for ejectment 
from two shops belonging to the tem¬ 
ple of Savitriji of whioh the plain¬ 
tiff is the manager. Most of the 
questions in dispute in the Courts 
below are now concluded by findings 


of fact. This appeal has been urged 
before me on three grounds. 

1. That the notioe to quit given by 
the plaintiff was invalid on the ground 
that it did not terminate on the expiry 
of a month of the tenancy as required 
by S- 106 of the Transfer of Property 
Act. 

2. That the notice was invalid 
under the Full Bench ruling in 7 AIL 
899 ; because it gave the defendant 
an option to pay enhanced reit. 

3. That the notice was invalid be¬ 
cause it was not signed by the plain¬ 
tiff but by his general attorney and 
because the heading of the noticedoes 
not state that the plaintiff was giv¬ 
ing notice in his capacity of mana¬ 
ger. 

There is no force in any of these 
pleas. The fir^t point was not raised 
anywhere in either of the two Courts 
below, and the appellant is not entit¬ 
led to raise it now, all the more as 
there is no evidence on the record to 
show that the notice did not expire 
with a month of the tenancy. Tho 
appellant’s plea in fact is based on 
the fact that in the notice it is stated 
that the rent was payable on the 1st 
of each month. It seems clear on a 
perusal of the notice that the plain¬ 
tiff in issuing the notice understood 
that to be the date on which the te¬ 
nancy ended. The question on what 
day of the month the tenancy ended 
is a question of fact as to which no 
evidence was led and there was no 
controversy in the Courts below. I 
accordingly reject this plea. 

As to the second point a perusal of 
the notice shows that it is by no 
means on all fours with the notioe 
which was considered in the Full 
Bench ruling in 7 All. 899. In that 
case the person giving the notice said 
that if the premises were not vacated 
he would sue for ejectment and for 
recovery of rent at an enhanced, rate. 
In this case the notice definitely in« 
forms the defendant that he is requi* 
red to quit the premises on the 1st of 
August 1921 and that if not, isuifc for 
his eviction will be filed and rent by 
way of mesne profits ( vasilat) will be 
claimed. This merely means thatif there 
is any delay in the defendant quitting! 
the premises in accordance with the! 
notice he will be liable for damage# 
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ffor ms continued occupation. It in 
Ino way invalidates tbe notice and in- 
de.ed this point, like the first, was not 
raised in the Court below. 

As to the third point the fact that 
the shops belonged to the temple of 
Savitiiji is clearly stated in the 
body of the notice and the notice is 
net invalid because it is signed by 
the authorised agent cf the plaintiff 
instead of by the plaintiff himself. 

There is no force ir the appeal ai d 
I accordingly dismiss it with costs. 

Appeal dismissed. 
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Bazrnir Khan the father of Fazal 
Muhammid Khan defendant-respon- 

dent sold at some time prior to 1895 a* 
one. third share in the village of" 
Udaipur Bhura, Shahjahanpur dis¬ 
trict, to Khub Chand the father of 
Lalman plaintiff-appellant. In this 

share was a field which was formerly 
numbered 558/1. The number was 
changed to 613 at some time prior to 
1895. This has been subsequently 
sub-divided into two numbers 613/1 
and 613/2 and is the plot of land in 
area 1-38 acres which is now in dis- 
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Stuart, J. 

Lalman and another Plaintiffs — 
Appellants. 


pute. In 18V5 there was a partition 
in the village and on a finding of the 
learned District Judge this No. 613 
was at the time of the partition 
allotted to Bazmir Khan. Although 
Bazrnir Khan had sold a portion of his 
zamindari he had retained the re¬ 
mainder and his son Fazal Muham- 


v. 

Fazal Muhammad Khan and 
another Defendants— Respondents. 

• Second Appeal No 102i of 1922, 

* on .31st January ly24, against 
the decree of the Dt. J., bhabjahan- 
pur, D/- 7th April 1922. 


mad Khan is still a zamindar in the 
village and is also the lambnrdar. The 
real difficulty in this case is to decide 
whether this No. 613 passed from 
Bazmir Xhan to Khub Chand. There 
can be no presumptions in the matter. 
It may have parsed or it may not 
have passed. The entries in the 


(g) Agra Tenancy Act , {IIIof 1901), S. 40— 
Entry must be made on basis of possession — 
Question can be re-opened on basis of title. 

8. 40 *howa that where a certain person ii 
in possession the eniry must be made on the 
has s of possession and the question can be 
re-opened upon tue basis of title in either a 
Civil or Revenue Court. [P 2ul C 1J 


papers al hough affording inform¬ 
ation are never likely to afford abso¬ 
lutely reliable information in matters 
such as these. There is evidence 
which the learned District Judge has 
accepted as correct that in the parti¬ 
tion of 1895 No 613 was handed over 


• 4c (6) Civil P. G.y S. 11 — Previous proceeding 
confined to question of possession—Question of 
title is not barred. 

. In a caso where the previous proceeding 
was confined by statute to the questiou of 
possession a sutscquei t proceeding in which 
the question of title is raised is not barred by 
r*e judicata. [P 201 C 2] 

- ,( c) Agra Tenancy Act {III of 1901) S.57 — 
Settlement Entry of land as sir— Correctness 
pan be questioned. 

Where land has been recorded as sir at the 
last settlement aod Ins b<en continuously so 
recorded siuce, the correctness of the entry 
..of the land as sir at the settlement is under 
:S. 57, Act III of 1901, open to disproof. 

[P201C2J 

• t , Hamandan Prasad —for Appellants. 

'. Durga Prasad —for Respondents. 

i I . 

j” Judgment.— This appeal is con- 
( eteTned with the title to a plot of land 
ll.38 ac-res in area bearing a rent of 
! pRs. 25.^ It raises points of difficulty. 

' < znuch ^appears to be 'clear. 


to Bazmir Khan. This evidence is 
contained in a certified copy, Ex. B, 
of a portion of the partition proceed¬ 
ings but it would appear, though I 
am not quite clear on the point, that 
the whole partition record was before 
the Assistant Collector and befora 
the learned District Judge. It is r 
however, to be noted that this entry, 
which clearly declares that No. 613 
was left with Bazmir Khan with the 
consent of Lalman, Khub Chand then 
being dead, states the area of No. 613 
as *85 of an acre instead of as it is 
1*38. There can however be no doubt 
as to the fact that this entry affords 
evidence on which a Judge could 
arrive at a finding of fact. 

It appears that in the settlement of 
1897-98 No. 613 was recorded as Lal¬ 
man s sir. Bazmir Khan applied ill 
1903 to the Assistant Collector J# 
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alter that entry and to enter the 
number as in his possession as sir. 
Thar, application was made under 
S. 40 of Local Act III of 1901. The 
Assistant Collector refused to alter 
the entry. He based his decision upon 
a Kanungos report. He heard no 
evidence on the subject It must be 
noted that under S. 40 decision must 
be made on the point of possession if 
that point can be decided. The 
Kanungo found that Lalman was in 
possession. It is true he went into a 
point which was unnecessary for 
decision that Lalman was also en¬ 
titled to the number. Reading S. 40 
it will however appear that where the 
revenue authorities can find as they 
found here that a certain person is in 
possession the entry must be made on 
the basis of possession and the ques¬ 
tion can be re opened upon a basis of 
title in either a Civil or a Revenue 
Court. Bazmir Khan appealed to the 
Collector who upheld the Assistant 
Collector’s order. The Collector’s 
order was however no more than a 
decision as to possession. 

Although the order was that Lal¬ 
man was in possession and Bazmir 
Khan was not in possession the 
plaintiffs’ allegation is that Bazmir 
Khan and after him his son Fazal 
Muhammad Khan has remained in 
possession, for the present suit is a 
suit under S. 5S of Local Act II of 
1901 for the ejectment of Fazal 
Muhammad Khan from this field on 
the finding that he is a tenant with¬ 
out occupancy rights. Now it appears 
that tie actual cultivator is a man 
called Munna Fazal Muhammad 
Khan contested on the ground that 
he was actually the proprietor of the 
plot. Munna stated that he held the 
land from Fazal Muhammad Khan. 
The Assistant Collector decided upon 
the basis of the entries in the settle¬ 
ment and the orders of 1903 that the 
plaintiff was the proprietor and that 
there was a tenancy between him and 
Fazal Muhammad Khan. So he 
ordered the ejectment of both defend¬ 
ants. The learned District Judge has 
found on the merits that Fazal 
Muhammad Khan is the proprietor of 
the plot. I have no doubt as to the 
point that, if the question was open 
to the learned District Judge for 


decision, his finding is a finding of 
fact which cannot he disturbed in 
seconl appeal. He further found that 
no relationship of landlord and tenant 
existed between the plaintiffs and 
Fazal Muhammad Khan. The latter 
finding is also a finding of fact. The 
point argued before me on behalf of 
the plaintiffs-appellants is that it 
was not opon to the District Judge to 
arrive at any such finding and S. 44, 
Local Act III of 1901 is relied on in 
this connection. S. 44 lays down that 
certain decisions under Ss 40, 41 and 
42 shall he binding on all Revenue 
Courts in respect of the subject 
matter of the dispute. But there has 
been no decision under Ss. 40, 41 and 
42 in reference to the property in 
dispute. It is further argued that the 
decisions of 1903 operate as res 
judicata. Under the provisions of 
S. 40 they cannot ope r ate as res 
judicata to prevent the Judge arriv¬ 
ing at the conclusion at which he did, 
for they clearly refer only to posses¬ 
sion in 1903,.a matter with which we are 
not concerned in the present case. 
I find that it was open to the learned 
District Judge to arrive at the finding 
at which he did, that he was not pre¬ 
cluded either by the provisions of the 
Revenue or the Rent Acts or by the 
law of res judicata from arriving at 
that finding and the finding is one 
which cannot be disturbed in second 
appeal. It is really a question of 
fact as to who succeeded to the plot. 
The entry in the settlement to the 
effect that the plot is Laiman’s sir is 
not binding in any way. I agree with 
the views taken by the Board of 
Revenue in Mahesk Prasa / v. Lala 
Radhika Prasad , (1 and Pern Raj v. 
Ram Kishen, (2) that where land has 
been recorded as sir at the last settle¬ 
ment and has been continuously so 
recorded since, the correctness of the 
entry of the land as sir at the settle¬ 
ment is, under S. 57, Act III of 1901, 
open to disproof. 

I accordingly dismiss this appeal 
with costs on the higher scale. 

Appeal dismissea. 


(1) Selected Deoidon No. 17 of 1915. 

(2) Selected Decision No. 9 of 1913.. 

'* 1 r\. 
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Walshi and Ryves, JJ. 

Gaya Prasad and another — Appli¬ 
cants. 

v. 

Firm Mathu Lal Budha Lal— Oppo¬ 
site Party. 

Civil Rev. No. 124 of 1923, Decided 
on 26th February 1924, against the 
order of the Dt. J. Cawnpore, D/- 13th 
August 1923. 

(a) Civil P. 6\, 8 . 115—Lower Court's order 
not clear—Case n as sent back 

Where the lower Court’s order had left the 
matter in p muddle so much so that both the 
part es believed the matter to be pending, the 
case was sent back to the lower Cou t. 

[P 201. C. 1, 2] 

% (b) Civil P. C., Sch % II Para S—Leave to 
revoke order of refere' C‘ is n t to be granted 
save when substantial i> justice ui'l othtruise 
result — Prinop'es mdtrlyir.g exercise of power 
to pranf leave ditc issed. 

Obiter In giving leave to revokes sub¬ 
mission the G urt s al: he satisfied that a sub¬ 
stantial mis arriajo of justice will take place 
in the event of its refusal. It would be con¬ 
trary to justice to give have to revoke a sub¬ 
mission to a par y who as a consideration for a 
contr ct had agreed to submit any disputes 
wherln r of la v cr f »ct, which might arise, to 
erbilrati, n wh^n he found the case going 
against him. Tt e exercise of the power of 
giving le-«ve to revoke is in genera limit'd to 
cases where the arbitrators are exceeding 
their jurisdiction or refusing jurisdiction o: 
failing ty do all that their juiisdiction re¬ 
quires them to do. The principle underlying 
the exercise of the \ o w r to revoke is that the 
partes take the abitra ors for better or far 
wo 1 se, and that their decision is final bo.h as 
to law a id fact ; unless a substantial miscarri¬ 
age of justice may take p ace. leave oight not 
to be given. It isnim scairiage of j istica for 
a party to he injured ty bad law which he has 
agreed to be boued by. IP. 202, C. 2] 

M. L. Ayarvoala and P. N. Sapru- 

for Applicants. 

Sailanath Mukerji and N. P. Asthana 
—for-Opposite Pa«ty. 

Judgment. — We think that the 
learned Judge went a little too far in 
cancelling the order of the 15th of 
July 1922. We think we understand 
what his intention was, but it has 
left the matter in somewhat of & 
muddle, because if the order of the 
15th of July is cancelled, the appli¬ 
cation ceases to exist, and the notice 
to the parties and the arbitrators is no 
longer effective. On the other hand 
the parties before us are agreed that 
the application has not been disposed 
of and is still pending. All we can do 
therefore is, while suggesting that the 
arbitrators shall not go on with their 


arbitration while the application to 
revoke the submission is pending, to 
cancel the order of Mr. Holme of the 
13th of August 1923, and to send the 
matter back in order that the appli¬ 
cation for revocation be heard and 
determined at a very early date. If 
the District Court of Cawnpore pos¬ 
sesses a copy of the last Edition of 
Russell on arbitration, namely the 
10th Edition 1919, edited by Mr. Hud¬ 
son, it will find in a very small com¬ 
pass in sub-S. (4) of S. 1 of Part I, all 
the principles set out which ought to 
govern the decision of an application 
for leave to revoke. For the con¬ 
venience of the Court, in case this 
book is not available, we may men¬ 
tion tha, it has always been, under 
the corresponding section in England, 
held by English Courts that in giving 
leave to revoke a submission, the 
Court shall be satisfied that a sub¬ 
stantial u.iscarriage of justice will 
take place in the event of its refusal. 
It would be contrary to justice to give 
leave to revoke a submission to a 
party who, as a consideration for a 
contract, had agreed to submit any 
disputes, whether of law or fact, 
which might arise, to arbitration, 
when he found the case going against 
him. The exercise of the power of 
giving leave to revoke is in general 
limited to cases where the arbitra¬ 
tors are exceeding their jurisdiction, 
or refusing jurisdiction, or failing to 
do all that their jurisdiction requires 
them to do, and the principle under¬ 
lying the exercise of the power to re¬ 
voke is, that the parties take the 
arbitrators for better or for worse, that 
their decision is final both as to law 
and fact, that unless a substantial 
miscarriage of justice may take place, 
leave ought not to be given, and it is 
no miscarriage of justice for a party 
to be injured by bad law which he has 
agreed to be bound by. 

We set aside the order of the 13th 
August 19-3, and direct the record to 
be returned to the lower Court for 
disposal without delay. The costs 
will be costs in the application and 
will include in thi9 Court fees on the 
higher scale. 

Application allowed . 

Order set aside . 


t 
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Kanhaiya Lal, J. 

f 

Amjad Khan and others —Defen¬ 
dants —Appellants. 

v. 

Shaft addin Khan and others —Plain¬ 
tiff^—Respondents. 

Second Aopeal No. 542 of 192?* 
Deoided on 24th July 1923, from the 
decree of the Dfc. J., Agra, D/-25th 
January 1922. 

* (a) Easements Art , S. 62—License mag be 
implied from circumstan 1 es. 

N had built a house on another's land with 
the pencils on of bis predecess r-in-title 
After N*a death two of his som eXtcued mi 
agreement to cay grouod rent for t.ie laud and 
to vacate in oaie of default Afterwards it 
was found that N's sons inoiuii g'the execu¬ 
tants of this agreement and th ef descendants 
lad aband-ntd the h< u*‘,* and that the house 
was in the occupation of N’s daugh.er ond her 
son. 

Held : that the agreement to pay ground rent 
was not binding on the 1 atter and that they 
were licensees deriving title directly from N 
and not tenants. [P. iOl, C 1,2) 

# (&» Ewments Act, S. 60 (b)-^enial of 
licensor'9 title i< no ground f)r forfeiture or 
revocation where licensee hai executed a work 
of a permanent character—Thatched house mag 
be a work of permanent character. 

A. license cannot bs revoked, if the licensee 
acting upon t ie license has executed a work of 
a permanent ch^rac^er. A Kuchoha thatched 
housem'ybea w rk of a permanent charac¬ 
ter and the fact that the t latch is renewed 
from time tn time does not make t a work of 
a tempora r y character. U less the license is 
•hown to have been grants 1 under restrictive 
conditions of the na ure set up, ro revocation 
can be allowed t) the prrjidioe of tue licensee 
by whom a permanent structure tm been 
built. |P. 201, C. 2J 

K. Malcomson and K N. Katju— for 
Appellants. 

qbal Ahmad—fo r Respondents. 

Judgment.— The dispute in this 
appeal relates to a house situated in 
the town of Ferozabad. The plain¬ 
tiffs claim to be the owners of the 
site occupied by that house and allege 
that Mt. Khairatan and Hasan Amjad 
Khan, who were occupying that house 
have been wrongfully denying the 
title of the plaintiffs* to the land in 
question. They seek the ejectment 
of the said occupants an mplead 
certain other persons whom they 
describe as having been once in pos- 
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session as the heirs of Nur Khan, the 
original ryot . 

According to the plaintiffs the land 
in question belonged to Azimuddin 
Khan by virtue of a puichase made 
from Rahim Ali on the 4th of Decem¬ 
ber 1859 and Nur Khan had built & 
house thereon with the permission of 
of his predecessor in-title. It was 
also stated that after the death of 
Nur Khan two of his sons, Kale Khan 
and Sardar Khan executed an agree¬ 
ment on the 3rd of July 1805, by 
which they agreed to pay a ground 
rent of one anna per mensem and to 
vacate the land in case default was 
made in payment thereof. 

Itappears that Nur Khan died, leav¬ 
ing three sons, Kile Khan, Sardar 
Khan and Munir Khan, and a daughter 
named Mt. Khairatan. According to 
the plaintiffs the heirs of Kale Khan 
and Sardar Khan, namelv Mt Mariam 
Bibi, Mt. Mamman and H*mid Khan, 
had left the house long ago and gone 
to live in another house in the town 
and Munir Khan had similarly left the 
house 15 or 16 years ago and gone to 
live elsewhere. The Hofendants Mt. 
Khairatan and Amjad Khan, who are 
in occupation of the house deny the 
plaintiffs’ title to the land occupied by 
the house in dispute and plead that 
they have been in adverse possession 
of the same. They also deny the 
genuineness of the lease purporting to 
have been executed by Kale Khan and 
Sardar Khan on which the plaintiffs 
relied in support of their claim. The 
lease did not specify the boundaries 
or number of the land to which it 
related and no attempt was made by 
any of the Courts below to find out 
whether it related to the land, occu¬ 
pied by the house of Nur Khan, which 
was referred to in the sale deed of the 
4th December, 1859 executed by 
Rahim Ali in favour of Azimuddin 
Khan. The trial Court refers to an 
admission said to have been made by 
Amjad Khan that he and his mother 
or Nur Khan had no other house in 
the town except the one in question. 
But while the Court cf first instance 
held that the Sarlchat of the 3rd of 
July 1865 executed by Kale Khan and 
Sardar Khan was not binding on the 
other defendants, the lower appellate 
Court thought that it had been preen- 
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mably executed by Kale Khan and 
Sardar Khan cn behalf of the entire 
family and was binding on the other 
defendants also. Both the Courts be¬ 
low eventually agreed in passing a 
decree in favour of the plaintiffs for 
the ejectment of the defendants on 
the ground that they denied the title 
of the plaintiffs t<"> the land in ques¬ 
tion and were liable to be evicted 
whether they occupied the same as 
licensees or tenants. 

It appears that there were two 
houses in the occupation of the 
descendants of Nur Khan at the time 
of the settlement of 1877. In the sale 
deed the boundaries of the entire land 
sold were mentioned and it was also 
stated that a portion of that land was 
occupied by a house belonging to Ima- 
muddin and another portion by a house 
belonging to Nur Khan, both of which 
had been built with the permission of 
the former proprietor. In the sarkhai 
no boundaries were given but a house 
existing on the land leased was des¬ 
cribed as having been occupied by 
Kale Khan and Sardar Khan. In the 
khasra abadi of 1877 A. D. ahata No. 
261 comprising house No. 184 was 
entered as having been occupied by 
Gul Khan (alias Munir Khan) son of 
Nur Khan, and ahata No. 382 compri¬ 
sing house No. 261 was described as 
having been occupied by Kale Khan 
sen of Nur Khan. The trial Court 
thought that the latter house was the 
one received by Kale Khan from his 
father-in-law, and the former was the 
one referred to in the sale deed and 
the Sark hat, 

' Be that as it may, the Sarkhat is not 
binding on the present occupants. 
Mt. Khairatan derived her title direct- 
ty from Nur Khan and Amjad Khan 
is her son. They are not bound by 
any Sarkhat which Kale KhaD and 
Sardar Khan may have executed 
in favour of Azimuddin Khan, agree¬ 
ing to pay ground rent and to vacate 
the land in case of non-payment. In 
the plaint it was admitted that Mt. 
Mariam had been living with her 
husband in another house for 14 or 15 
years, and that Hamid Khan and Mt. 
M&mman had left the house long ago, 
and were living in another house be¬ 
longing to the plaintiffs. In these 
ciroumstances the contesting deftn- 

• • i • *. 0 % # 


dants cannot be treated as tenant 
liable to ejectment for non-paymen^ 
of rent which as the Court of first in 
stance found was never actually 
realised even from those who aro 
said to have agreed to pay the 
same. In the Municipal Khasra pre¬ 
pared in 1896 house No. 123 was 
entered as having been occupied by 
Munir Khan son of Nur Khan as a 
tenant of the present plaintiffs, but- 
there is nothing to sh»>w which that 
house was. That entry is of no value. 

The contesting defendants can 
therefore be treated as only licensees, 
holding the land in dispute in succes¬ 
sion to Nur Khan by virtue of a 
license which was granted by one of 
the former proprietors when the 
house was built. The existence of the 
license is indicated by the sale deed 
of 1859 which was executed when 
there was no dispute between the 
parties, and the recital there contain¬ 
ed is admissible in evidence both as 
on admission made by a party before 
the controversy arose and otherwise. 

It is not shown that the license was 
granted subject to any restrictive cove¬ 
nant entitling tne licensor to revoke 
it at his will. The house in dispute as 
been in the continued occupation of 
Nur Khan and after him by that branch 
of bis line which is now represented 
by the contesting defendants without 
the payment of any rent, and the 
mere fact that beiD<r ignorant of the 
origin of their title they have denied 
the title of the plaintiffs, would not 
render them liable to ejectment. As 
pointed out in Malik Akhar Ali Khan 
v. Shah Muhammad U) a licensee, 
unlike a lessee, does not forfeit his 
license by merely denying the title of 
his licensor. In Nasirul Zaman Khan 
v. Azimulloh (2) it was held that a 
license could not be revoked, if the 
licensee acting upon the license bad 
executed a work of a permanent chara¬ 
cter. It was further pointed out that 
a Kuchcha thatched house might be a 
work of & permanent character and 
the fact that the thatch was renewed! 
from time to time did not make it ft 

~ (1) [1917139 All. 6*1 = 40 I. C. 443 = 15 A.LJ 

592. 

(3) [1906] 28 All. 741=3 A.LJ. 765-1906 A. 

W. N. 216. v- ,r vasrMri «* 
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work of a temporary character. On 
behalf of the plaintiffs respondents 
Teliance has been placed on the deci¬ 
sion in Jai Chand Bahadur v. Girwar 
Singh (3). There the question was 
one of burden of proof of adverse 
possession and a licensee who had set 
up an adverse right was hell to have 
no title to claim the same unless he 
succeeded in establishing his title by 
adverse possession. There is no ques¬ 
tion of burden of proof here. The 
title of ths plaintiff’s as owners of the 
land and of the defendants as licen¬ 
sees from the former proprietor is 
beyond dispute. The only question is 
whether that license has been forfeit¬ 
ed by reason of the denial set up in 
this case. There was no denial prior 
to the suit. Unless the license is 
shown to have been granted under 
restrictive condition of the nature set 
up, no revocation can be allowed to 
the prejudice of the heirs of the licen¬ 
see, by whom a permanent structure 
has been built. 

The appeal must therefore be allow¬ 
ed and the clai n of the plaintiffs 
dismissed, but in view of the fact that 
the defendants have improperly deni¬ 
ed the title of the plaintiffs to the 
ownership of the land occupied by the 
hou«e in dispute I direct the parties 
to bear their own costs throughout. 

Appeal allowed . 

4 — -, — - - - - —-— — — 

(3) (1919J 41 All. 669 = 52 I. C. 636 = 17 A.L.J. 

814. 
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Daniels. J. 

Ldkhan Singh — Plaintiff — Appel¬ 
lant. 

v. 

* Lal Singh and another —Defend¬ 
ants—Respondents. 

• Second Appeal No. 1433 of 1922, 
Decided on 25th. February 1924, 
against the decree of the Dt. J., 
,Budaun, D/-21st June 192$. 

•* Provincial Small Cause Courts , Sck, II 
Arts, 6 and 11—Hypothecation bond — 
Suit framed as money . suit • is not Small 
iCauss. , 

1 Where the amount in diepute was Re. 
152-10-0and the claim was bated on hypothe¬ 
cation bond bat all claim againet the mott- 
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gaged property had been abandoned ani the 
suit was framed purely a" a money suit and 
the question wee whether second appeal 
lay. 

Held ; that neither Art. 6 nor Art. 11 of the 
Sch. II of the Provincial 8m*11 Cause Courte 
Act applied. S.102C P. 0 applied to such a 
case and that no second appeal lay. [P 205, C 2] 

S. A . Haider — for Appellant. 

G. Agarwala —for Respondents. 

Judgment.—In this case a preli¬ 
minary objection is taken that no 
second appeal lies. The amount in 
dispute in the case was Rs. 252/10- 
only and the plaintiff asked for no¬ 
thing more than a simple money 
decree. It is true that the bond on 
which his claim was based was a 
hypothecation bond but he expressly 
abandoned all claim against the 
mortgaged property and framed his 
suit purely as a money suit. Under 
these circumstances S. 102 C. P. C 
applies and no second appeal lies 
The appellant pleads that the suit 
should be treated as falling under 
Articles 6 or !1 of t e second Sche¬ 
dule to the Provincial Small Cause 
Courts Act. Neither of these articles 
is applicable Article 6 applies to 
suits for sale or foreclosure and to 
suits for redemption but to no other 
kinds of suit. Article 11 applies only 
to suits for the enforcement of a 
right to or interest in immovable 
property. No such right is sought to 
be enforced in this case. The ruling 
in Sukhdeo Prasad v. Lachman Singh 
(I) cited by the appellant is inap¬ 
plicable. There the suit was framed 
as an ordinary mortgage suit in 
which sale of the property was asked 
for. It was only at a later stage of 
the case that the plaintiff withdrew 
his relief for sale of the property and 
expressed his willingness to be con¬ 
tent with a simple money decree. I 
give effect to the preliminary objec¬ 
tion and dismiss the appeal with 
costs. 

/ 

Appeal dismissed• 


il) [1902] 24 All. 455an(1902) A. W.if.'UA 
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Dani-ls, J. 

Daya. Ram— Plaintiff—Appellant. 

v. 

Sita Ram and others — Defendants— 
Respondents. 

Second Appeal No. 15-4 of 1922, 
Decided on 18th February 1924, 
against the decree of the Add. Dt. J., 
Meerut. D/- 15th July 1922. 

T. P . Act S . 64—Sale of property worth 
less than R't. 1001 - Po88r8*ion delivered — 
Sale is ccmpleti — Unregistered sale deed exe¬ 
cuted at the >ame time does not destroy sale 
hut is a 'mi'isible to prove nature of posses - 
«i07i— P* gu trat-on Act S. 49 . 

Whcie there has been a sale or mortgage 
of property, worthless than Rs. 1 0O/- t with 
delivery of posses ion the effect of the trans¬ 
action is not dffctroyed because an unre¬ 
gistered nale reed »as executed at the fame 
time. In such a case the unregistered sale 
deed can be refer ed to in 01 dec to ascertain 
the nature of po session of the vendee. 

N C\ Vanh—ior Appellant. 

S. N. Gupta— for Respondents. 

Judgment —In this case the father 
of the appellant sold thebojsein 


been held by Tudbale, J in Habib-ur - 
Rahman v. Rasul Bandi (1), that 
where there has been a sale or mort¬ 
gage with delivery of possession the 
effect of the transaction is not de¬ 
stroyed because an unregistered 
sale deed was cxscuted at the same 
time. There is authority of the Cal¬ 
cutta High Court to the same effect 
in Ganga Narain v. Kali Charan (2) 
There is also authority fur the view 
that in such cases an unregistered 
sale deed can be referred to in order 
to ascertain the nature of the posses¬ 
sion sought to be disturbed. The case 
of Qadar Bakhsh v. Mingha Mai (3) 
is a recent authority to this effect 
and Jhamphu v. Kutramani (4) is a 
case of this High Court to the same 
effect. the authorities the case 
was rightly decided by the Court be¬ 
low and I dismiss the appeal with 
costs including in this Court fees on 
tha higher scale. 

Appeal dismissed. 


suit to the defendant Shankar Das in 
1912 by an unregistered sale deed for 
a sum of Rs. 90/-. Shankar Das mort¬ 
gaged the house ar.d the mortgagees 
who are the respondents in this case 
obtained a decree against Shankar 
Das on their mortgage. The plaintiff 
brought the present suit for a de¬ 
claration that the house still belongs 
to him and is not liable to sale under 
the decree against Shankar Das. His 
contention was that Shankar Das’s 
possession was purely permissive. 
On the evidence both Courts have 
rejected the plaintiff’s case. The sole 
question urged in support of the ap¬ 
peal to this Court is that the sale 
deed in favour of Shankar Das being 
unregistered was inadmissible in evi¬ 
dence even for the purpose of show¬ 
ing the Nature of Shankar Das’s pos¬ 
session. It may be noted that the 
Court below has merely used it to 
corroborate other evidence given by 
the defendants which the Court has 
believed. The property having been 
of the value of under Rs. 100/— at 
the time when the sale took place 
could under the provisions of S. 54 
of the Transfer of Property Act be 
sold either by a registered sale deed 
or by delivery of possession. In 
this oase there unquestionably was 
delivery of possession, and it has 


(1) (1921] 19 A.! J. 576 = 62 1C. 859. 

(?) 118951 22 Cal 1-9. 

(3) 1923 Lah 495 - 5 L L J. 555. 

(4) |1917] 39 All. 696 = 42 l.C. 713 = 15 A.L.J. 
761. 
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KaNhaiYa Lal, J. 

Ram Bar an Singh —Appellant. 

v. 


Mufassil Bank , Ltd. —Respondent. 

Second Appeal No. 1783 of li?23, 
Decided on 23rd July 1924, from the 
decree of the Second Add. Dt. J., 
Gorakhpur, D/- 10th May 1923. 

Company — Ude 9 $ articles snecijically limit 
powers of directors in carrying on ordinary 
business of the company stranger dealing with 
them in good faith is protected . 

Where tbe authority of the Director© is de¬ 
fined by tbe Memorandum of the Articles of 
As«ooiation, they have r o power to go beyond 
the authority given them, or to undertake any 
transaction outside the scope of tbe business 


of the company. They have power to carry 
on the business of the company in accordance 
with the provisions therein contained, and if 
thsy do anything beyond the scope of the 
eompany, their act is ultra vires and void, as 
the company would not be bound by any act 
done by the Directors for objects whioh the 
oompany has no pow*r to entertain. But not 
only do the acts of the Directors bind the 
oompany when done within tbe scope of their 
authority, but a’so where the acts of toe 
Directors, however irregular, belong to a class 
of sots whioh is aathorised by tbeeonatitution 
of the oompany. A oompany ii bonnd by lie 

with strangers, who aot oono flat 
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with the company; a company is liable for all 
aoti done by its directors, even though un¬ 
authorised by it provided Mich acts are within 
the apparent authority of the directors and 
not ultra iire». Perrocs dealing b na fide with 
a Managing Director are entitled to assume 
that he ha* all suoh powers ai he purports to 
exercise if t'ey a ( e powers wh ch, according 
to the corstiti-t.cn of the company, a Manag¬ 
ing Director tau h ive. All persot s dealing 
witn a company must ascertain it e I mitation 
imposed by the Articles of Asiociaticn, but 
they are not hound to draw any director 
obvious inferences from the provis ons they 
find there, i or is there aiy obligation cast 
upon them to *ro that such Direct!rs are pro¬ 
perly app inted or that they have acted exact¬ 
ly in accordance with the manner prescribed 
therein. Tie art clei of Association of the 
company dertr e the p wer of Directors as bet¬ 
ween themse'ves ar.d the company, and unless 
there is sn>thing in those Articles limiting 
the powers of the B ard of Directors in carry¬ 
ing on the ori n ry business of the corporation 
a third party v, ho deals with the D iecu rs or 
with t e Maragers acting under these powers 
however, ir eg <lar y, is protected if he acts in 
good fa th m hisdea ing with them. tP.208C.]] 

M. L. Agaiwala and Lakshmi Narain 
Tewari - for Appellant. 

N. Upadhia— for Respondent. 

Judgment.— These appeals arise out 
of proceedings in execution taken by 
the assignee of jertain decrees and the 
question for consideration is whether 
the assignment was valid and binding 
on the original decree holder. The 
decrees in question had been obtained 
by the Kayasth Trading and Banking 
Corporation Ltd., against the present 
judgment-debtors. They were sold by 
B. Ram Gharib Lai, who was the 
manager of the company and one of 
its Directors, on behalf of the com¬ 
pany, and the consideration paid by 
the assignee was credited in the ac¬ 
counts of the corporation. 

The Articles of Association provid¬ 
ed that there shall be a manager of 
the company whose duty shall be to 
conduct the whole business of the 
company and to perform all such 
works and services as may be neces¬ 
sary to carry on the said company or 
its branches, and *uch as are usually 
performed by the manager of a Bank¬ 
ing Company. They further provid¬ 
ed that the said manager shall be 
authorised to advance loans to the 
best advantage of the company of 
such amounts and to expend such 
sums to keep the bank, its branches 
and establishment, going, as may be 
prescribed by the Directors from time 
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to time. B. Ram Gharib Lai was 
appointed the manager of the com¬ 
pany by the Articles of Association, 
and by a subsequent resolution of the 
Board of Directors dated the 4th 
April 1917, he was also appointed one 
of its Directors. On the 9th August 
1916 a power of attorney was execut¬ 
ed in his favour by the corporation, 
authorising him to sign and endorse on 
behalf of the company deeds, bonds and 
conveyances, and to transfer decrees, 
negotiable instruments and other 
documents, the transfer, assignment 
or endorsement whereof was sanc¬ 
tioned in writing by the Bd. of Direc¬ 
tors or by any of the Directors autho¬ 
rised in that behalf by the said Board. 

There is no evidence to show that 
any sanction had been granted for the 
sale of these decrees by the Board of 
Directors or by any Director authoris¬ 
ed in that behalf by the said Board. 
The sales, however, purported to have 
been effected on behalf of the corpo¬ 
ration ; and the real question is 
whether a third party, who deals with 
the manager in the above circum¬ 
stances, is hound to go behind his 
apparent authority to enquire whether 
the manager had obtained the sanc¬ 
tion of the Board of Directors to 
affect the sales. 

The authority of the Directors is 
defined by the Memorandum of the 
Articles of Association; and thej 
have no power to g ) beyond the 
authority given to them, or to under¬ 
take any transaction outside the scope 
of the business of the company. They 
have power to carry on the business 
of the company in accordance with 
the provisions therein contained, and 
if they do anything beyond the scope 
of the business of the company, their 
act is ultra vires and void, as the com¬ 
pany would not be bound by any act 
done by the Directors for objects 
which the company has no power to 
entertain. But not only do the acts 
of the Directors bind the company 
when done within the scope of their 
authority, but alse where the acts of 
the Directors, however irregular be¬ 
long to a class of acts, which is autho I 
rised by the constitution of the! 
company. A company is bound byi 
its dealings with strangers, who aot 
bona fide with the eoftpany ; for says 
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lieu of the debts advanced, as a means 
of realising those debfs. The sales in 
the present case were irregular, be¬ 
cause they do not appear to have been 
made with the sanction of the Direc¬ 
tors, as required by the oower of 
attorney which conferred the power 
of sale. But if any damage has 
accrued to the company by reason of 
the Manager having acted beyond 
his authority in the ordinary dis¬ 
charge of his duties, the remedy of 
the company is against such Manager, 
and the sales cannot be .* et aside to 
the prejudice of a third party, who 
has already paid in good faith the 
consideration thereof, which the com¬ 
pany has appropriated. 

The lower appellate Court his held 
that the effect of that appropriation 
was to ratify the sales, but it is not 
clear whether the appropriation was 
effecte i within the knowledge of t^e 
Director or with their acquiescence. 
With the exception of Babu Ram 
Gharib Lai, the other Directors ap¬ 
pear to have ceased to take any 
interest in the affairs of the company 
or with the manner in which the 
Manager was dealing with the busi¬ 
ness. But a notice appears to have 
been issued to the corporation, when 
the assignee applied for the substitu¬ 
tion of his name under O. 21, R. 16 of 
the Code of Civil Procedure ; and no 
objection appears to have been taken 
by the company or its Directors at 
the time >o the said sales. Their con¬ 
duct on that occasion, at * any rate 
amounted to a ratification>of the sales, 
and the decrees can now be executed 
in the same manner and subject to 
the same considerations as if the 
application for th c execution had been 
made by the original decree-holder 
himself. The judgment-debtors have 
to pay the money due by them and 
the substitution of tbe name o f the 
assignee in the place of the original 
decree-holder after the issue of the 
notice to him, sufficiently protects 
them against the possibility of their 
being required to make the payment 

over again. ' 

The appeals therefore fail and are 
dismissed with costs including fees 
in this Court! on the higher seals. * 

. ... , . . Appeal dismissed? 


Grant, a company is liable for all acts 
done by its Directors. *ven though 
unauthorised by it, provided such acts 
are within the apparent authority of 
the Directors and not ultra vires [The 
Ashbury Railway Carriage & Iron Co, 
v. Hector Riche , (1)] and persons deal¬ 
ing bona fi fe with a Managing Direc¬ 
tor are entitled to assume that he has 
all such powers as he purports to 
exercise, if they are powers which 
according to th» constitution of the 
company, a Managing Director can 
have : Bigger staff v. Rowatt's Wharf 
Lt'i. (2) All p'-rsons dealing with a 
•company n list ascertain the limits.- 
tions imposed by the Articles of 
Association, hut they are not bound to 
draw any direct or obvious inferences 
from the provisions they find there, 
no- is there any obligation cast upon 
them to see that such Directors are 
properly appointed or that they have 
acted exactly in accordance with the 
manner prescribed therein. 'Grant’s 
Law of Banking 6th Ein. page 607). 
The Articles of Association of the 
company define the power of Director 
as between themselves and the com¬ 
pany, and unless there is anything in 
tho«e Articles limiting the powers of 
the Board of Directors in carrying on 
the ordinary business of the corpora¬ 
tion, a third party who deals with the 
Directors or with the Managers acting 
under those powers, however irregu¬ 
larly, is protected if he acts in good 
faith in his dealing with them. 

It is urged on behalf of the judg¬ 
ment-debtors that the corporation had 
no power to mortgage much less to 
sell its properties except in the 
manner allowed by S 109 of the 
Indian Companies Act (VII of 1913). 
But that section only limits the bor- 
•rowing powers of the company or 
prescribes the manner in which that 
power is to be exercised, and it does 
not prescribe a sale of property; 
where such a sale falls within the 
ordinary business of the company. A 
company, which deals in Banking 
'business, has, for instance, the power 
not only to lend money but to sell 
,any decree, which it may obtain in 
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11875} 7 H. L. 653—44 L.J. Ex. 185—33 
L.T. 451—24 W.K 794. 
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Daniels and Neave, JJ. 

Ram Adhar— Plaintiff—Appellant. 

Bhagwan Singh and others —Defen¬ 
dants—Respondents. 

S- A. No. 1138 of 1922, Decided on 
4th June 19^4, from a decree of 
the Addl. Sub. J., Cawnpore. 

Evidence Act , S. 115 — Attestation coupled 
with other circumstances can be “ consent ”— 
Hindu reversionees attesting mortgage by widow 
for pacing the'r dtbt were hell estopped fr im 
■questioning mortgage —Hindu Law — Widow- 

T. P. Act, S. 8. 

Though mere attestation is not sufficient to 
fix a party with knowledge of the deed *tteit- 
ed yet attestation ccabined with other circum¬ 
stances may am xint to evidence of consent. 
Where not only did the reversioners attend 
before the Reg s‘.rar, ilentify the executant, 
and attest the deeJ, out the debt in respect of 
which the dee i was executed was a debt 
from the reversioner# themselves a? principal 
debtors 

Held ; that it was impossible ti believe 
und^r th^e circumstances that they were not 
aware of the nature of the transaction or that 
their attestation was not meant to indicate 
their absent to it. 42 Cal. 876. 1922 P. C. 
20 Ref.. [P. 209, C. 2] 

P. L. Banerjee— for Appellant. 

iV. C Vaish—tox Respondents. 

Judgment.—This appeal arises out 
of a suit for the enforcement of a 
morigige by sale of the mortgaged 
property. The mortgage was exe¬ 
cuted by Mt. Guibari, a Hindu widow 
in possession of the estate of her de¬ 
ceased husband. The defendants to 
the present suit are the reversioners, 
her husband’s brother and nephew, 
who have succeeded to the estate 
after her death. The point on which 
the Courts below have differed is whe¬ 
ther the defendants are estopped from 
questioning the mortgage by reason 
of the fact that they or rather "the 
first defendant and the father of the 
second defendant through whom the 
second defendant claims, were assent¬ 
ing parties to the mortgage. The 
learned Munsif held tnat they were 
estopped. The learned Subordinate 
Judge considered that there was no 
evideace on the record from which 
the Court could legally infer their 
consent. It is this finding which is 
challenged in appeal. The facts are 

1925 A/27 & 28 


practically undisputed. The debt in 
respect of which the mortgage was 
executed was a debt due from the de¬ 
fendant Bhagwan Singh and from 
Buddhi Singh the father of the second 
defendant. They were at ‘the time 
presumptive reversioners to ;the 
estate. They attested the mort¬ 
gage-deed. They also identified Mt. 
Guibari before the execution officer. 
The learned Subordinate Judge relies 
on tie numerous rulings in which it 
has been held that mere attestation is 
not sufficient to fix a party with 
knowledge of the deal attested Thi [ 
principle is not open to dispute but inf 
all the rulings in which it has been 
laid down their Lordships of the 
Privy Council have been careful to 
safeguar i it Ly stating that attesta¬ 
tion co nbilled with other circumstan¬ 
ces may amount to evidence of con-! 
sent. Thus in iiari fcishe/i B hag at v.L 
Kashi Prasad Singh (L), their Lord-f 
ships are careful to point out that 
there was no evidence that the rever¬ 
sioners benefited by the transaction or 
that so far as they were concerned 


there was any need for the mortgages. 
Similarly in Panduratig Krishnaji v. 
Marlcandeya Tulcararn (2), a case speci- 
ally relied on by the learned Subordi¬ 
nate Judge, it is pointed out that 
attestation may take place in circum¬ 
stances that would indicate 'that the 
witness did i:i fact know of the nature 
of the transaction. Here the facts 
speak for themselves. Not only did 
the reversioners attend before the 
Registrar, identify the executant, andfc 
attest the deed, but the debt in res¬ 
pect ot wtiicn the deed was executed 
was a debt from the reversioners 
the nselves as principal debtors. It is 
impossible to believe under the*e cir¬ 
cumstances chat they were not aware 
of the nature of the transaction or 
that their attestation was not meant 
to indicate their assent to it. We 
cannot therefore agree with the 


( 1 ) 


(3) 


11914] 42 Gal. 876—12 I.A. 64—17 M.L T 

37 °- 1 * A * L * J - 223-2 

L. W. 2i9-21 C.L.J. 225—23 M.L.J. 565 

—1. Bo.ti. L.R. 426-27 I. J. 674—(1915> 

M. W.N. 11(P.C,) ' ' 

1922 P.O. 29-49 Gal. 334-49 I.A. 16— 
18 N.L.R. 1—42 M.L.J 436-24 B)m L 
R. 557—35 O.L.J. 499—15 M.L.W 486— 

20 A.LJ. 305-26 O.W.N, 201-5 N L J 
6-30 M.LJT. 249 (P.C.) 
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learned Subordinate Judge -that there 
was no evidence on the record from 
which the consent of the reversioners 
could be inferred. It is pointed out 
on behalf of the respondents that the 
widow was surety for the debt and 
that this fact is recited in the deed. 
We do not think that this fact affects 
the merits of the case. The mortgage 
did not purport to be a mortgage of 
the widow’s limited interest only but 
of the entire estate and when we find 
that that mortgage was executed with 
the assent of the reversioners in res¬ 
pect of the debt due from themselves, 
we agree with the trial Court that 
they and their successors are estopped 
from questioning it now that the 
estate has fallen into possession. 

We therefore set aside the decree of 
the Court below and restore that of 
the trial Court with costs both in this 
Court and in the lower appellate 
Court Costs in this Court will include 
fees on the higher scale. We extend 
the time for payment to six months 
from this date. 

Appeal accepted . 
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Daniels, J. 

Iqbal Ahmad and another— Plaintiffs 
—Appellants. 

v. 

Suraj Bali and others —Defendants 
—Respondents. 

S. A. No. 152 of 1923, Decided on 
25th June 1924, from a decree of the 
D. J., Azamgarh, D/- 6th November 
1922. 

(a) Criminal P. C. f 8.146 — Agra Tenancy 
Act , Chapter 5—Ejectment proceedings — S. 146 
Criminal P. C . applies . 

An order under S. 145 Criminal P. C. does 
hot bar a suit for ejectment under the Agra 
Tenancy Act. The expression " eviction in 
due course of law” in S. 145 Criminal P. C. is 
equally applicable to ejectment proceedings 
under chapter 5 Agra Tenancy Act and to 
ejectment under a Civil Court decree. 

[P. 211, 0.1] 

(b) Agra ' Tenancy Act , Ss. 84 and 199 — De¬ 
fendant can hate question of proprietary right 
referred to Civil Court , 

In a suit for ejeotment under S. 34 the de¬ 
fendant can ask to have the question of pro¬ 
prietary right referred to a Civil Court under 
8. 199. [P. 211, C 2] 


(c) Agra Tenancy Act, S. 34 — Ejectment 
euit not-Failure to plead S. 34is fatal-Person in 
occupation-without landholder's consent can be 
ejected . 

Omiseion to plead specifically S. 84 of Agr** 
Tenancy Act in a suit for ejectment is not 
necessarily fatal to suit. A person occupying 
land without the land-holder's consent oan be 

ejected as a non-occupancy tenant.[P. 211, C.l] ■ 

# * • « 

U. S. Bajpai — for Appellants. 

Harendra Krishna Mukerji — for 
Respondents. 

Judgment —This is a second appeal* 
in a suit for ejectment of a non-occu¬ 
pancy tenant under S. 58 of the Agra- 
Tenancy Act. The appeal has appa¬ 
rently been preferred to the Civil Court; 
because a question of proprietary 
right is involved. The real. question, 
in dispute is whether the land in suit 
is situated in Dewara Jadid in the 
Azamgarh District of which the 
plaintiffs-appeJlants are zemindars or 
in the village of Dewara Sabitpur in 
theFyzabad District of which the de¬ 
fendant Babu Narendra Bahadur 
Singh is in charge. The other defen¬ 
dants are the persons actually culti¬ 
vating the land and claiming to culti- 
vate under Babu Narendra Bahadur. 
The dispute between the principal- 
parties, the plaintiffs and Babu Nar¬ 
endra Bahadur Singh, was the subject 
of proceedings in the Criminal Court 
under S. 145, Criminal Procedure 
Code. In these proceedings Babu 
Narendra Bahadur Singh was found 
to be in possession and an order was 
passed in his favour under S. 145 (6). 
The plaintiffs thereupon filed the pre¬ 
sent suit for his ejectment and that of 
the persons cultivating under him. No 
reference was made in the plaint to 
S. 34 of the Tenancy Act, but there 
was also no reference to any agree¬ 
ment of tenancy between the parties 
and it was admitted that no rent had 
been fixed. Under the circumstances 
it must have been clear to all parties 
that the suit was filed with reference 

to 8.34. . . 

The Assistant Collector dismissed 
the suit on the ground that it was 
barred by S. 145, Criminal Procedure 
Code. The learned District Judge ap¬ 
pears to agree with this conclusion 
and he also finds that there is nothing 
to show that the defendants are ten¬ 
ants of the appellants. On bo a 
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these grounds he has dismissed the 
appeal. 

I It is clear at the outset that S. 145, 
■Criminal Procedure Code, is no bar to 
Ithe present suit and no attempt has 
been made to support the judgment of 
the Court below on this point. S. 145 
(5) lays down that the party in whose 
favour an order is passed shall be en¬ 
titled to possession of the land “until 
evicted therefrom in due course of 
llaw.” The expression “eviction in 
Idue course of law ” is just as mush 
applicable to ejectment in proceedings 
under Chapter V of the Tenancy Act 
as it is to ejectment under the decree 
Jof a Civil Court. 

The learned Pleader for the respon¬ 
dents supports the judgment of the 
Court below on the ground, first that 
there was no relationship of landlord 
and tenant between parties, and 
secondly that S. 34 of the Tenancy 
Act not having been pleaded in the 
plaint it is not open to the appellant 
to fall back on the provisions of that 
section. The two points are closely 
connected. If the plaintiffs-appellants 
are entitled to rely on S. 34 it is not 
necessary for the success of their suit 
that any contract of tenancy should 
have been entered into between the 
parties. S. 34 applies wherever agri¬ 
cultural land is occupied by the defen¬ 
dant without the consent of the land¬ 
holder. If the plaintiffs’ assertion 
that the land is within their zemindari 
is correct, a point which has not yet 
been determined, the case falls pre¬ 
cisely within the terms of S. 34. It is 
true that S. 34 was not specifically 
pleaded, but 1 am not aware that it 
has ever been laid down that this 
omission is necessarily fatal and, as I 
have said above, in view of the plead¬ 
ings and of the circumstances of the 
case it must have been perfectly clear 
to all the parties concerned that this 
was the provision on which the plain¬ 
tiffs were relying for the success of 
the suit. If the matters were res Inte¬ 
gra there is, in my opinion, much to 
be said for the view that S. 34 was 
not intended to be made use of for the 
purpose of ejectment. The land-holder 
has the option either of treating the 
squatter as a tenant and claiming 
rent from him under S. 34, or of treat¬ 
ing him as a trespasser and ejecting 


him through the Civil Court. The 
contrary view was, however laid down 
by Sir George Knox in Balli v. Nau - 
bat Singh (l) as far back as the year 
1912, and was re-affirmed by a Bench 
of this Court in Jagadardeo Singh v. 
Ali Hammad (2) in 1918. It has also 
been adopted by the Board of Revenue 
in a large number of cases. The 
matter must, therefore, be regarded as 
settled and it is not open to me to 
dissent from these rulings. It is cer¬ 
tainly an anomalous position that a 
dispute between two rival zemindars 
should be fought out by proceedings 
under the Tenancy Act, but this is 
what S. 34, as interpreted by this 
Court, allows, and it is open to the 
defendant to ask to have the question 
of proprietary right referred to Civil 
Court under S. 199 of the Act. The 
suit has been disposed of on a prelimi¬ 
nary point and the real question at 
issue between the parties has not been 
determined by either of the Courts 
below. I, therefore, set aside 'the de¬ 
crees of both the Courts below and 
remand the case through the lower 
appellate Court to the Court of first 
instance for determination on the 
merits. Costs here and heretofore 
will abide the result. The same order 
will govern Appeal No. 153. 

Case remanded . 

(1) [1912 9 A.L.J. 771 = 16 I.C. 120. 

(2) --I1918 40 All. 300 = 44 I.C. 919 = 16 A.L. 

J. 249. 
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Walsh, ag. C. J. and Sulaiman, J 

Ram Sarup —Defendant—Appellant, 

v. 

Mt. Kataula and others —Plaintiffs— 
Respondents. 

L. P. A. No. 10 of 1923, Decided on 
2nd July 1924, from the decree of 
Stuart, J. 

Hindu Law.—Joint family—Suit by membei' 
for declaration of title to specific share does 
not lie in absence of partition being claimed. 

The exact extent of the share owned hr a 
member of a joint Hindu family in the Joint 
family properties can only be determined at 
the time when separation between the members 
actually takes place. Therefore, so long as 
the family remains joint and in the absenos of 


212 Allahabad 


Ram Sarup v. 

any suggestion th'it a separation is desired, no 
member of a joint Hindu family can sue for a 
declaration that he necessarily has a certain 
specified share in the joint family property. 

[P.212, C. 2] 

Benoy Kumar Mukerji —for Appel¬ 
lant. 

Sail a Nath Mukerji —for Respond¬ 
ents. 

Judgment.—This is a defendant’s 
appeal under 8. 10 of the Letters 
Patent. The suit was for a declaration 
that the plaintiffs as members of a 
joint Hindu family have a right to 
two thirds of the property in dispute 
detailed in the plaint and are entitled 
to get mutation of names effected in 
the Revenue Court in their favour. 
There was also an alternative relief 
for possession in case they were found 
to be out of possession. The claim 
was contested by the defendants on 
the ground that the family had been 
separate at the time when Daulat 
Singh died. The Court of first in¬ 
stance came to the conclusion that 
the family was joint at the time of 
his death and did not think it neces¬ 
sary to consider whether it was sepa¬ 
rate or joint at the time when the 
suit was instituted. The learned 
District Judge however came to the 
conclusion that the ordinary presump¬ 
tion of jointness had not been rebut¬ 
ted by any evidence at all and that 
really there was no evidence of sepa¬ 
ration at all. 

Reading his judgment there can bo 
no doubt that he came to the conclu¬ 
sion that the family continued to be 
joint till the date of the institution of 
the suit. Nevertheless he affirmed 
the decree of che first Court granting 
the plaintiffs a declaration that they 
were entitled to a two-thirds share in 
* the property in dispute. 

On appeal that decree has been 
affirmed by a learned Judge of this 
Court. In the judgment of the learn¬ 
ed Judge it has been assumed that 
there had been no separation amongst 
the descendants of the three brothers 
and that the plaintiffs as members of 
a joint Hindu family are asking for a 
declaration that they had a right to the 
property standing in the name of Mt. 
Sobha to the extent of a two-thirds 
share. The learned Judge also thought 
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that the Courts below had found that 
the plaintiffs and defendants were 
members of a joint Hindu family. 

One of the points raised, before him 
was that under these circumstances 
the suit as framed was not maintain¬ 
able. He, however, overruled this 
plea on the ground that it was 
not incumbent on the plaintiffs 
to claim partition of the property 
by metes and bounds. 

It is quite clear to us that if the 
family continued joint till the date of 
the suit, and there is no suggestion in 
the plaint that the plaintiffs want to 
separate, the plaintiffs, though they 
are entitled to joint possession over 
the joint property, are not entitled to 
a declaration that they necessarily 
have a two-thirds share in the pro¬ 
perty. The exact extent of their 
share can only be determined at the 
time when the separation actually 
takes place. Mr. Saila Nath Mukerji 
is unable to show tons from the 
pleadings or any other statement of 
the plaintiffs that they claimed to be 
separate at the time when the suit 
was instituted or that they expressed 
in clear and unambiguous terms their 
intention to separate. 

Under these circumstances the 
decree of the Court below must be 
modified. The appeal is accordingly 
allowed in part and the decree of the 
Court below is modified to this extent 
that the plaintiff’s suit for a declara¬ 
tion that they have a joint interest in 
the property in dispute and are en¬ 
titled to joint possession is decreed 
but that that portion of the decree 
which specifies the plaintiff’s share as 
being two-thirds is to be struck off 
from it. In other respects the appeal 
is dismissed. 

As on the question of fact raised 
in the Court below the defendants 
have failed and as all this trouble has 
been caused owing to the bad drafting 
cf the plaint and the incorrect way 
in which the reliefs have been claim¬ 
ed we direct that the parties should 
bear their own costs throughout. 

Appeal rejected. 


1925 


Lalman v. KALKA Prasad Allahabad 213 


1925 ALLAHABAD 213 

Mukerji and Dalal, JJ. 

Lalman and others — Defendants — 
Appellants. 

v. 

Ralka Prasad and others —Plaintiffs 
—Respondents. 

S. A. No. 1713 of 1922, Decided on 
9th July 1924, from the decree of Dist. 
J., Farukhabad, D/- 18th Sept. Iy22. 

Contract Act y S % 68—Discharge of decretal 
debt by stranger as owner of property of the 
deceased , uhere deceased's minor s ms were 
living , does net avail the stranger , 

Where the share of T wa< attiched, while 
he was separate from his mother and where T 
had minor son* 1 ut T’s brotner and mother 
representing themselves to be owners and to 
be persons in possess on of T's share, mort¬ 
gaged that share and with the mortgage 
money satisfied the decree against T’s estate. 

Held : that the mortgagors having never 
purported to act on behalf of minor sons of T 
and having to ally ignored their existence, the 
mortgage could Dotbe enforced against either 
T’s descendanti or T’s property and that S. 68 
of the Contract Act did not apply to the case. 

IP. 213 C.2 ; P. 214 C. 1] 
Guizari Lai —for Appellants. 

• U . S. Eajpai— for Respondents. 
Judgment —This appe al must suc¬ 
ceed. 

The respondent, Kalka Prasad, 
brought the suit, out of which this 
appeal has arisen on foot of a mort¬ 
gage-bond, dated the 20th June, 1904, 
for sale of a certain property which 
admittedly belonged to one Tika. 
The parties to this suit were a large 
number of people and the relationship 
among them is described in the 
pedigree to be found at page 7 of the 
printed record. The plaintiff’s case 
was that the entire family of the 
defendants was a joint one and three 
persons, namely, Misra, Jaijai Rani 
and their mother Mt. Ganeshi execut¬ 
ed a mortgage on behalf of the entire 
family. The pedigree will show that 
Mt. Ganeshi had five sons one of 
whom was Tika. The appellants be¬ 
fore this Court are two sons of Tika 
and a son of one of these. 

The suit was defended by the appel¬ 
lants alone and it was contended that 
they were not liable. It appears that, 
in the Court of the first instance the 
plaintiff said that although he had 
bought a suit against so many defend¬ 
ants he would be content to have a 
dectee for the sale of Tika’s share 

e • 


alone and the decree should be against 
the sons and grandsons of Tika. 

The learned Judge of the lower Ap¬ 
pellate Court has found that Tika 
was separate from his brothers and 
mother. He was living away from 
the family house and at the house of 
his father-in-law. It has also been 
found that at the date of the mort¬ 
gage there was a money-decree 
against the estate of Tika and his 
share of the property had been attach¬ 
ed. By the mortgage in suit,' the 
three executants recited that, they 
were owners and persons in possession 
of the fifth share of Tika in the 


family property, and as that share 
had been attached in execution of a 
decree, the sale of the property would 
injure them (the executants). With 
these recitals they executed the mort¬ 
gage-bond. 

It has been found that a sum ex¬ 
ceeding the consideration money, 
namely, a sum of Rs. 527 was paid by 
the mortgagee towaris the satisfac¬ 
tion of the decree. The Court of first 
instance said in its judgment that the 
mortgage had been executed by the 
de facto guardians of the sons of 
Tika and, therefore, it was binding 
on the appellants. The learned Dis¬ 
trict Judge did not hold that the 
mortgagors were the de facto guar¬ 
dians of the .sons of Tika but he 
thought that S. 68 of the Contract Act 
might be brought into play and that 
would be sufficient to affirm the decree 
of the Court of the Srst instance 
which was in favour of the plaintiff. 

In this Court it has been urged that 
the executants of the mortgage were 
no body and the mortgage could not 
operate to bind Tika’s share or his 
descendants. It has further been 
urged that S. 68 of the Contract Act 
has no bearing on the case and if it 
was a question of supplying necessi¬ 
ties . to the minors, a suit on that 
footing would be barred by three 
years of limitation. 


We are of opinion that S. 68 of the 
Contract Act has no application to 
the facts of this case. As for the 
mortgage, we find that the mortga¬ 
gors never purported to act on behalf 
of the minor sons of Tika. Indeed 
they totally ignored the existence of 
thpse children and executed thq mort- 
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^age as if they were the sole owners 
of the said property. The principle of 
the ruling in Balwant Singh v. Rock¬ 
well Clancy (1) decided by the Privy 
Council and of the case of Nandan 
Prasad v. Abdul Aziz (2) applies to 
the facts of the case. The mortgage 
jcould not be enforced against either 
[Tika’s share of the property or against 
his descendants. 

We allow the appeal, set aside the 
decrees of the Courts below and dis¬ 
miss the suit of the respondent, Kalka 
Prasad, with costs to the appellants 
throughout. Costs in this Court will 
include Counsels’ fees on the higher 
scale. 

— _ Ap peal accepted. 

(1) [1912] 34 All. 236 = 33 l.A, 109 = (1912 , W. 

W.N. 462 = 11 M.L.T. 344 = 9 A,L.J. 509 
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( 2 ) 


= 15 O.L.J. 475 = 16 C.W.N. 577 = 23 M.L. 
jh ^8 —14 I.C. 629 = 14 Bom. L.R. 422 

1923* All. 581=45 All. 497 = 21 A.L.J. 
372 = L.R. 4 A Civ. 227, 
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Daniels and Neave, JJ. 

Raja Babu —Appellant. 

v. 

Balmukund and others- Respondents. 

S. A. No. 1182 of 1922, Decided on 
26th May 1924, from the decree of D. 
J., Cawnpore. 

(a) Civil P. C., O. 82, R. 4—Where a Hindu 
father is appointed guardian , in a suit on the 
basis of hundis executed by him, in absence of 
proof of immorality or illegality the decree is 
binding on the sons , 

In a suit brought on the basil of hundis exe¬ 
cuted by a Hindu father, the father waa ap¬ 
pointed guardian of the minor son and a 
decree was patted against them, when subie- 
quently the tons filed a suit to annual the 
decree on the ground of improper appointment 
of guardian and alleged but failed to substan¬ 
tiate that the debt was illegal or immoral. 

Held : as there was no defence open to the 
minors whioh the father would not have taken 
In the former suit, the minorj were properly 
represented by their father and the deoree 
passed against them could not be set aside. 

* [P.214,0.11 

{b ) Civil P . C., 0.82, R. 4—Consent of per¬ 
son appointed is necessary but can be presumed 
where despite opportunity to object , he hae not 
objected to the appointment. 

O. 32, R. 4 of the Civil P. 0. necessitates 
that the person appointed as guardian must 
give his consent to such appointment. Where 
however, the guardian has had an opportu¬ 
nity to object to his appointment and does not 
do so, the consent can be presumed. 

, • [P. 215 0. lj 

(c) Civil P. C ., O.82, R. 4 — Irregularity and 
prejudice to minor are fbctore to be coneidered 


in cages of setting aside decree ajainst minors 
J°r improper appointment of guardian. 

l be two questions which arise in suits to 
set aside decrees passed agamst minors on the 
ground of improper appointment of guardian 
are (1) Whether the guardian was irregular- 
y appointed aad (2) whether the minors have 
bsen prejudiced. 43 All. 104 Foil. [P. 214, 0. 2J 

Girdhari Lai Agarwala— for Appel¬ 
lant. 

Sailanath Mukerji — 
ents. 

Daniels, J.— This appeal arises out 
of a suit by the plaintiffs respondents 
to set aside an ex parte decree passed 
against them as minors under the 
guardianship of their father Beni 
Madho, on the ground that their 
father was improperly appointed as 
their guardian in the previous suit, 
that they were not liable for the debt, 
and that the deoree is not binding on 
them. The father was himself a de¬ 
fendant in the previous suit, and was 
also impleaded as guardian of his 
sons. The two questions which arise 
in a case of this kind were laid down 
in Chhatter Singh v. Tej Singh (1). 
They are— 

1. Whether the guardian was irre¬ 
gularly apoointed ? 

2. Whether the minors have beenl 
prejudiced ? 

Both these auestions have been 
answered by the Courts below in 
favour of the plaintiffs. There may 
be some doubt as to the proper answer 
to the first question but the defend¬ 
ant-appellant is undoubtedly entitled 
to succeed on the second. 

The suit was brought on two hundis. 
Notice was issued to Beni Madho, 
father of the plaintiffs to state 
whether he had any objection to being 
appointed guardian. Thi9 is the ordi¬ 
nary form in which notices for the 
appointment of a guardian are issued 
by this Court. (See Form No. H. C. 

J. Part I, 18. O. 442, H- C. 1921). The 
notice was served by affixation on hie 
house under Order 5, rule 17, but was 
held by the Court trying the case to 
have been duly served. He did not 
appear or make any objection and he 
was appointed guardian ad litem 
under Order 32, rule 3, on 3rd April, 
1917. A week later B3ni Madho ap¬ 
peared, stated that he had not receiv- 
ed the notice in time and objected to 
(11 11921143 All. 104= 59 I.O. 671 = 18 A.L.J. 

956. 
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being appointed guardian. The Court 
held that as he had already been ap¬ 
pointed he could not retire without 
leave of the Court under rule II or 
without procuring some one to take 
his place under rule 8. As he had 
not offered to pay the cost of appoint¬ 
ing a successor, and as in the opinion 
of the Court no sufficient reason for 
allowing him to withdraw was made 
■out, the Court refused to allow him to 
retire. 

Now it is quite true that under 
Order 31, rule 4 (3), no person can be 
appointed guardian for a suit without 
his consent* Consent can, however, 
be presumed where the guardian is 
given an opportunity to object to his 
appointment and does not do so. This 
was laid down in the case of Chhatter 
Singh v. Tej Singh (1), already cited 
And by the Patna High Court in 
Thakur Tejeswar Dutt v. Lakhan Pra¬ 
sad Singh (2). It is doubtful how far 
the Court in the present case was 
justified in going behind the decision 
of its predecessor that the service on 
Beni Madho was sufficient. When 
once a guardian has been duly appoint¬ 
ed he cannot retire except with the 
leave of the Court and under the con¬ 
ditions laid down in Order 32, rules 8 
And 11. The Court would undoubtedly 
have exercised a wise discretion in 
allowing him to retire under the cir¬ 
cumstances and in appointing the 
mother of the minors who was willing 
to be appointed to act for them. It 
is, however, difficult to say that the 
Court aoted illegally in the matter. 

The only ground on which the 
Courts below have held that the father 
was not a proper person to be ap¬ 
pointed guardian and that the minors 
were prejudiced by his appointment 
as that no pious obligation to pay the 
father’s debt arose during his lifetime. 
That idea is now finally exploded by 
the judgment of the Privy Council in 
Brij Narayan v. Mongol Prasad (3). 
The debt was a simple money debt 
which the sons were under a legal 
liability to pay unless it were proved 

.(2) 1923 Patna 231 = 2 Pat. 296 = 4 PX..T- 
127 = 1 Pat. L. R, 59 = 1923 P.H C.C. 88. 
i%) 1924 P. 0.50=46 All. 95-511.A. 129 = 

21 A.L.J, 934 = 5 L.R. P.0.1 = 28 C.W.N. 
253=46 M.L.J. 23=5 P.L.T 1 = 2 Pat. L. 
B. 41 = (1924) M W.N. 68=19 M.L.W.72 
= 33 M.L.T. 457=26 Bom. L.B, 500=11 
' 107 (P.O.) 


to be illegal or immoral. The sons in 
the present case set up a plea that the 
debt was illegal or immoral but the 
trial Court found against them. No! 
evidence was offered to show that the! 
debt taken was for illegal andr 
immoral purposes and it has not been! 
suggested either in the Court below! 
or in this Court that this plea could" 
be substantiated. Under these circum¬ 
stances the plaintiffs were properly 
represented by their father and there 
was no defence open to them which 
he could not have taken. The plain¬ 
tiffs’suit should have been dismissed 
and we allow the appeal, set aside the 
decrees of the Courts below and dis¬ 
miss the suit with costs in all Courts 
including in this Court fees on the 
higher scale. 

Appeal allowed. 

* 1925 ALLAHABAD 215 

MEARS, C. J„ and Piggott, J. 

Rafat-un-nissa Begam — Defendant 
—Appellant. 

▼. 

Husaini Begam —Plaintiff— Respon¬ 
dent. 

F. A. No. 414 of 1921, Decided on 
12th November 1924, from a decree of 
the Sub. J., Moradabad. 

* (a) Registration Act, S. 35 (1) (c)— Ad¬ 
mission of husband on uife'i •behalf is an irre - 
gularity curable by S . 87. 

Admission of execution of a document by 
the husband of a lady on behalf of the lady, 
who had given general power of attorney to 
the husband would amount to no more than an 
irregularity of procedure curable by the provi¬ 
sions of S. 87of the Registration Act, and would 
not affect the validity of the registration. 

[P. 217, C. 1) 

* ( 6 ) Registration Act , S. 32 (b) — Presenta¬ 
tion by one representative is sufficient. 

In so far as the provisions of S. 32 (b) oan 
be applied at all to the case of a deceased exe¬ 
cutant, it is sufficient if the document is pre¬ 
sented for registration by a person who is a 
representative of the estate of the deceased, 
and it is not necessary tor the entire body of 
persons, who between them represent the 
whole estate, to join in makiog the representa¬ 
tion. (P. 218 C. 11 

Peary Lai Banerji and Durga Pra¬ 
sad—for Appellant. 

B. E . O'Conor —for Respondent. 

Piggott, J. — This is an appeal by 
one of the defendants to a suit in 
which a certain lady, Nawab Husaini 
Begam, as plaintiff, sought to enforce - 
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certain lights alleged to exist in her 
favour under a mortgage deed pur¬ 
porting to hare been executed on the 
6th of December 1918, by one Mt. 
H&shmat-un nissa. The said execut¬ 
ant died on the 13th of December, 
1918. Under Muhammadan law her 
heirs were her two brothers, Aziz-ud- 
din and Sami-ud-din, and her sister 
Mt. Raf&t-un-nissa. It is this sister 
who is the appellant before us. It so 
happens, however, that Mt. Hashmat- 
un-nissa had also left a will, under 
which she bequeathed the one-third 
share in her estate, over which she 
had power of disposition under the 
Muhammadan law, to two persons 
named Musbtaq Ali and Murshid Ali. 
All these persons were impieaded as 
defendants to the suit. Various de¬ 
fences were raised in the trial Court, 
all of which have been overruled, and 
the suit has been decreed against 
all the defendants. As already 
noted, the appeal is by Mt. Rafat- 
un-nissa, Begam alone. The memo¬ 
randum of appeal before us 
raises really two points. Six out of 
the seven paragraphs of which the 
memorandum of appeal consists 
amount in substance to a plea that 
the plaintiff, having been put to proof 
of the fact, has failed to prove actual 
and intelligent execution of the deed 
in suit by Mt. Hashmat-un-nissa. We 
have been taken through the evidence, 
which is also discussed in detail in the 
careful judgment of the learned Sub¬ 
ordinate Judge. We agree with the 
trial Court that importance attaches 
to the evidence given by the scribe 
Mohan Lai, who was also an attesting 
witness, and that no adequate cause 
has been shown for distrusting the 
evidence of this witness. Of the mar¬ 
ginal witnesses to the deed two were 
brothers of the executant, one was an 
agent of the mortgagee, and one was 
a karinda of the executant of long 
standing. The witnesses examined at 
the hearing were one of the brothers 
by name Azid-ud-din, the agent by 
name Shams-ud-din, the scribe Mohan 
Lai, and a witness named Ali Husain 
Khan, who benefited under the mort¬ 
gage-deed to this extent that a small 
promissory note in his favour was to 
be paid off out of the consideration. 
On this part cf the case we are con¬ 


tent to say that, having weighed alt 
the arguments addressed to us in sup¬ 
port of the appeal, we see no good 
reason to dissent from the finding of 
tl e trial Court. We agree that exe¬ 
cution of this document by Mt. Hash¬ 
mat-un-nissa is proved according to 
law. 

The remaining plea taken in appeal! 
is one of law. It is contended that 
this document, even though executed 
by the lady in her life-time, is now of 
no effect ^nd not receivable in evi¬ 
dence, because it has not been duly 
registered. In this connection our 
attention was drawn to the fact that 
it was presented for registration at 
the office of the Sub-Registrar at 
Moradabad, whereas the property 
principally affected by the mortgage 
is a share in a village situated within 
the jurisdiction of tho Sub-Registrar 
of Thakurdwara. The document, how¬ 
ever, purports to include a small par¬ 
cel of land in the town of Moradabad. 
It does not appear to us that the de¬ 
fendants laid any stress on this point 
in the trial Court. Consequently there 
are no materials before us on which 
we can hold that the executant did 
not in good faith intend to convey by 
way of mortgage this small parcel of 
land as well as the share in the village 
of Sarkara. We find no flaw in tho 
registration proceedings on this ac¬ 
count. 

The other point taken is that there 
was neither a valid presentation of 
the document before the Sub-Regis¬ 
trar of Moradabad, nor a satisfactory 
admission of execution, so as to justi¬ 
fy the registration of the document. 
We shall have to reter in this connec¬ 
tion to two distinct sections of the 
Registration Act (No. XVI of 1908)* 
One is S. 35 (1) (c), which deals with 
the admission of execution in the case 
of a document the executant of which 
is dead ; the other is S 32 (b) which 
relates only to the presentation of the 
document. The facts with which we 
have to deal are the following As 
already mentioned by us, Mt. Hash¬ 
mat-un-nissa died seven days after 
the execution of the deed. Ten days 
after her death her brother Sami-ud- 
din, who was one of her heirs under 
the Muhammadan law, and therefore 
a legal representative of her estate 
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within the meaning of those words a9 
used in the Code of Civil Procedure, 
presented the document in suit to the 
Sub-Registrar of Moradabad, with a 
prayer that it might be registered. In 
his petition he gave the names of the 
remaining heirs-at-law of the deceased 
lady, namely, his own brother, Aziz- 
ud-din, and Mt Rafat-un-nissa Begam, 
the appellant now before *us. He said 
nothing about any will left by the de¬ 
ceased, or the rights cf legatees under 
such will, and this in spite of the fact 
that the heirs-at-law had only a few 
days bef ore come to terms with the 
legatees and executed a document 
under which they agreed that the will 
should stand. Sarni-ud-din’s prayer 
was that the Sub-Registrar should 
issue notice to the remaining heirs-at- 
law and call upon them also to admit 

execution of the deed. He himself ad* 

# 

mitted execution there and then took 
out a portion of the sale considera¬ 
tion, being his lateable share as an 
heir-at-law out of that portion of the 
consideration which had been left 
over to be paid at registration The 
other brother. Aziz uddin. appeared 
before the Sub-Registrar in obedience 
to a summons. He too admitted exe¬ 
cution and took out a similar share of 
the sal© consideration. The appel¬ 
lant, Rafat-un-nissa Begam, never ap¬ 
peared in person before the Sub-Re¬ 
gistrar of Moradabad, but sent her 
own husband who held a general 
power of attorney on her behalf. This 
gentleman also admitted execution 
and took out the balance of the Rs. 
1,300 which had be en left to be paid at 
registration. The first contention for 
the appellant is that Jamil ud-din was 
not entitled to admit execution as 
agent of his wife, because he did not 
hold a special power of attorney to 
that effect. The learned Subordinate 
Judge has remarked, and, in our opi¬ 
nion, rightly, that,even assuming that 
the Sub-Registrar committed an irre¬ 
gularity of procedure in accepting 
Jamil-ud-din’s admission of execution, 
this would so far as S. 35 (1) (c) of the 
Registration Act goes, amount to no 
more than an irregularity of proce¬ 
dure curable by the provisions of S. 87 
of the same Act, and would not affect 
the validity of -the registration. On 
this point the Court below has refer- 


red to a decision of the Madras High 
Court, in Pakran v. Knnfiammed (1), 
which is directly in point and which 
in substance lollows an older decision 
of this Court, in Hardei v. Ram Lai (2). 
The real difficulty raised by tl.e ap¬ 
pellant’s contention turns, however, 
on the wording of S. 32 (b) of the 
Registration Act. If there has been 
no valid presentation, it is contended 
that the Sub Registrar of Moradabad 
never had any jurisdiction to deal with 
this document, that the provisions of 
S. 87 of the Act are inoperative, and, 
in short, that the document has not 
been registered according to law. The 
words of the clause are to the effect 
that the document is required to be 
presented at the proper registration 
office “by the representative or as¬ 
sign” of some person “executing or 
claiming under the same”. Now, as 
we have pointed out, the actual pre¬ 
sentation of the document was by one 
of the legal representatives of the de¬ 
ceased lady. The contention before 
us is that the word “representative ** 
in the clause above quoted must be 
read as including the plural “repre¬ 
sentatives”, and that in the case of a 
deceased person there is no valid pre¬ 
sentation on behalf of the executant 
unless the whole body of persons re¬ 
presenting the estate of the deceased 
join in making the presentation. In 
our opinion this is one of those cases 
in which the context is repugnant to 
the idea of making the singular word 
include the plural in the manner in 
which the appellant contends. When 
we look at S. 35, which we have al¬ 
ready considered, it is obvious that if 
any person who is a representative of 
a deceased executant appears and ad¬ 
mits execution of the documenl before 
the Sub- Registrar, that document must 
be registered, at any rate, as against 
the person making such admission, 
We are inclined to doubt whether in 
S. 32 (b) the legislature was specifi¬ 
cally considering the case of a deceas¬ 
ed executant at all. Tbe definition 
given of the word “ representative” in 
S. 2 of the Registration Act shows 
that the legislature was thinking of 
executants still alive who could only 
enter an appearance before the Regis- 

~(1) [1900] 23 Mad. 580. r ~ : 

(2' (1889] 11 All, 319—(1889) A.W.N. 101.- • * 


218 Allahabad Bhagwan Das v. King Emperor (Mukherji, J.) 


trar through their representatives, 
ine case of a deceased executant is 
specifically dealt with by S. 35 (1) ( c ), 
and we have already held that the pro¬ 
visions of that section would not in¬ 
validate the registration of this docu¬ 
ment. We are content to say that, in 

so far as the provisions of S. 82 (b) can 
be applied at all to the case of a de¬ 
ceased executant, it is sufficient if the 
document is presented for registration 
by a person who is a representative of 
the estate of the deceased, and that it 
is not necessary for the entire body of 
persons, who between them represent 
the whole estate, to join in making 
the presentation. 

The appeal, therefore, fails, and we 
dismiss it accordingly with i costs in¬ 
cluding fees on the higher scale. 

Appeal dismissed. 
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ng Emperor (Mukherji, J.) 1925 

in Mt. Rahmat-un-nissa v. Price '1)1 
the discretion exercised by the Court! 

below ought not lightly to be inter*! 
fered with. 

The learned counsel for the appli¬ 
cant refers to the decision in Binda 
Prasad r. Madho Prasad (2) but that 
was an appeal in which the proprie¬ 
ty of the decree could have been 
challenged on every possible ground. 

A reference has also been made to 
the decision in Balgobind Ram v. 
Chhedi Lai (3). But where the quesJ 
tion is one of discretion the ground] 
why it was refused in one case is not] 
relevant in other cases. The applica-| 
tion is therefore dismissed. 

Application dismissed . 

(1) [1918] 42 Bom. 380 = 45 I.A. 61=22 O.W 
N. 601 = 16 A. L. J. 513 = 17 C.L.J. 623—5 
Pat. L,W. 25 = 23 M.L.T. 400 = 8 L.W. 

53 = 20 Bom.L.R 714 = 35 M.L.J. 262 = 

45 I.C. 568 = 12 Bur. L.T. 91 (P. C.) 

(2) [1878-80] 2 All. 129. 

(3) [1910] 11 C.L.J. 431 = 6 I.C. 552, 


Kanhaiya Lal, J. 

Jokhu Singh —Petitioner. 

v. 

Chunnoo Lal —Opposite Party. 

Civil Rev. Suit of 1924, Decided 
on 23rd July 1924, against an order 
of the Judge, Small Cause Court, 
Allahabad D/ 17th March 1924. 

Civil P t C. t S . 115 ‘Refusal to exercise 
discretion in one case is not relevant in another 
case. 

Omission to give reasons by a Court for 
granting instalments is after all an irregularity 
and the discretion exercised by the Court 
below in that respect ought not lightly to be 
interfered with. [22 C. W. N. 601 Foil). Where 
the question is one cf discretion the ground 
why it was refuied in one case is not relevant 
i n other oases. [p 218 C 1,2] 

M . Wali-ullah —for Petitioner. 

Judgment.— In a suit decided 
by the Small Cause Court the 
defendant has been allowed to pay 
the decretal money by instalments 
of Rs. 50/- half yearly. The Court 
below ought to have given reasons 
why it allowed the payment of the 
decretal money by instalments. But 
the omission to give reasons is after 
all an irregularity, and as held oy 
their Lordships of the Privy Council 
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Mukherji, j. 

Bhagwan Das— Accused—Appellant. 

v. 

King Empiror— Opposite P*rty. 

Criminal Mis. Nos. 156 and 157 of 
1924, Decided on 19th August 1924, 
reference made by the S J. Meerut. 

(a) Practice—Crown is Party in Cr. Cases 
and should be represented by the Government 
Pleader . 

In Criminal Cases the Crown is as much a 
Party before the Court as the accused person. 
Any motion therefore that has to be made 
before the Court should be through the 
Government Pleader aad not by an .Official,or 
‘demi-official * Letter by one offioer to another 

IP 219 Clj 

( b ) Practice —Admitting to bail —Mention 
in the order that sentence is suspended is not 
illegal . 

When an appellate Court or a Court hearing 

a revision admits the appellant or the appli¬ 
cant to bail or orders that a fine should not be 
paid till the disposal of the case, he there¬ 
by ordrs the supension of the sentence, and 
therefore mention in the order that the 
sentence is suspended does not render the 
order bad. [P 219 02] 

The parties were not represented . 

Judgment. —These two Criminal 
Miscellaneous cases No. 156 and No. 
157 of 1924 have arisen out of a single 
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^reference made by the learned Ses¬ 
sions Judge of Meerut. 

It appears that one Bhagwan Das 
was tried at the instance of one 
Siddiq Ali and was convicted under 
S. 504 of the Indian Penal Code by a 
summary trial, and was sentenced to 
pay a fine of Rs. 200. A revision 
against this conviction and sentence 
was filed before the Court of the 
learned Sessions Judge and was trans¬ 
ferred to the Court of the learned 
Additional Sessions Judge hearing 
cases from Muzaffarnagar District. 
There was another criminal case 
agr.inst the same person, Bhagwan 
Das, and as the result of that case he 
was convicted of an offence under S. 
298 of the Indian Penal Code and was 
sentenced to undergo rigorous impri¬ 
sonment for one year and to pay a 
fine of Rs. 300. Against this con¬ 
viction and sentence Bhagwan Das 
appealed to the Sessions Judge of 
Meerut and the appeal in the ordina¬ 
ry course was transferred to the Court 
of the Additional Sessions Judge 
hearing cases from Muzaffarnagar. 
At the instance of the learned Dis¬ 
trict Magistrate of Muzaffarnagar 
the learned Sessions Judge got the 
records of the two cases and wanted 
to hear them himself. Objection was 
taken before him that it was not 
probably right for him to do so, as 
he had no jurisdiction to withdraw 
cases which had been transferred to 
the learned Additional Sessions Judge. 
The learned Sessions Judge has ac¬ 
cordingly sent up this reference t° 
this Court asking for a ruling whe¬ 
ther he has got jurisdiction to hear 
the appeal and the application for 
•revision ; and, if not, requesting the 
Court to transfer the cases to his 
Court. 

As a matter of procedure it may be 
pointed out for the guidance of Courts 
below that the Crown is as much a 
party before the Sessions Judge as 
the accused person. Any motion 
i kbat has to be made before the Ses¬ 
sions Judge should, therefore, be 
: through the Government Pleader and 
not by an “official” or “demi-official” 
letter from the District Magistrate as 
representing the Crown. The pro¬ 
per course, therefore, should have 
been for the Government Pleader to 


make an application to the learned 
Sessions Judge to re-transfer the 
cases to his file. 

Coming to the reason for transfer, 
it appears to me there is none at all. 
The learned Sessions Judge does not 
give any. The learned District Magis¬ 
trate has taken exception to the order 
of the Additional Sessions Judge of 
Muzaffarnagar because he stated in 
his order, admitting the appellant in 
one case and applicant in the other 
to bail, that he had ordered the sus¬ 
pension of the sentence. When an 
appellate Court or a Court hearing 
a revision admits the appellant or the 
applicant to bail or orders that a fine 
should not be paid up till the disposal 
of the case, he thereby orders the 
suspension of the sentence. The 
learned District Magistrate does not 
take exception to the order as to 
bail but he finds that there was no 
justification of the order suspending 
the sentence. As I have pointed out, 
the two are one and the same thing. 
It is clear, therefore, that there was 
nothing in the conduct of the Addi¬ 
tional Sessions Judge of Muzaffarna¬ 
gar which should have induced the 
Crown to desire that the case should 
be heard by any other Judge. The 
learned District Magistrate a'so poin¬ 
ted out to the learned Sessions Judge 
of Meerut that the cases had excited 
the two Hindu and Muhammedan 
communities of Muzaffarnagar and 
that it was therefore desirable that 
the cases should be heard by a 
Judge who was neither a Hindu nor 
a Muhammedan. On principle, I de¬ 
precate this sort of proceeding. The 
officers of the Crown in the majority 
of cases are bound to be either 
Hindu or Muhammedan and if 
parties are allowed to choose their 
Courts, it would not be easy to please 
them all. In those unfortunate cases 
in which an Indian and a European 
are arraigned on either side, if either 
party wants a Court the presiding 
officer of which is neither an Indian 
nor a European, it would be difficult 
to please him. On principle, there¬ 
fore, it is to be regretted that the 
learned Sessions Judge of Meerut 
should have been asked to take up 
the cases. 
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In this particular case there is 
however one point, which is this, 
that Bhagwan Das, the appellant in 
one case, and applicant in the other, 
does not take exception to the learn¬ 
ed Sessions judge of Meerut hearing 
the appeal and revision. No doubt 
he says that as the learned District 
Magistrate so wishes, he would not 
mind if the cases be heard by the 
learned Sessions Judge of Meerut. 
Thus we have the fact that one party 
wants that the case should be heard 
by the learned Sessions Judge of 
Meerut and the other party agrees. 
In the circumstances I order that 
the two cases, namely the appeal and 
the revision, be retransferred from 
the Court of tae Additional Sessions 
Judge of Muzafiarnagar to the Court 
of the Sessions Judge of Meerut. 

Cases transferred. 
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MUKHEkJI, J. 

Chhoiey Lai —Applicant. 

v. 

King Emperoi —Opposite Party. 

Criminal Rev. No. 339 of 1924, 
Decided on 28th August 1924, from 

an order of the S. J., Kumaun, D/-29th 
April, 1924. 

* (a) Evicence Act, S. 114 ill. (a)—Articles 

of ordinary type found. years after theft— 

Jxo presumption can biraisea uitder the section 
against the accused— Penal Code , S. 411 . 

2Vz years before the discovery, at the house 
of accused, ol the articles (four silver orna- 
ments of crdmarjr t y p e worth Rs. 100; these 
had been removed from the houses of the 
two complainants by means of a dacoity. 
The accused was a goldsmith by caste and 
profession and when asked, he explained 
that he himself had made them for his wife. 
The artit It s wfre found, except in one case, 
on the person of the wife of the accused. 

Heidi that t e accused cannot be presumed 
to be in possession of the articles with guilty 
knowledge. 29 All. 138 Foil. [P 221, 0 1) 

* ( b ) Interpretation of Statutes—Illustra¬ 
tions explain and do not rest rict the meaning 
of section. 

An illustration only simdlifies the law as 
enacted in the Code and cannot certainly b© 
taken to restrict the sense of the section. 

G. N. K.uvzru—ior Applicant. 

R. Malcomson —for the Crown. 


Judgment. —The applicant was 
charged with having committed an 
offence under S. 411 of the Indian 
Penal Code and was sentenced to 
undergo rigorous imprisonment for 
one year. He appealed to the learned' 
Sessions Judge, but his appeal was 
dismissed. 

In this Court, it has been contended 
that on the facts found and in the 
circumstances of the case the prosecu¬ 
tion has failed to prove a case under 
S. 411 of the Indian Penal Code. 

The following facts appear to have 
been established. 2]/£ years before the 
discovery of the articles at the appli¬ 
cant s house, these had been removed 
from the houses of the two complain¬ 
ants by means of a dacoity. The 
articles are four silver ornaments of: 
the total value of Rs. 100. The appli¬ 
cant is a goldsmith by caste and pro¬ 
fession. He was a«ked whence he gob 
those articles and he replied that he 
himself had made them for his wife. 
The articles were found, except in 
one case, on the person of the wife of 
the applicant. There is no evidence 
that any attempt had been made to 
conceal the property. On the other 
hand they were found at places where 
the goods belonging to the applicant 
°r his wife would be naturally found. 
It was further found that, the expla¬ 
nation of the applicant that he had 
made those goods himself was false 
and that the goods had been really 
the property of the two complainants 
Gannu Singh and Govind Singh. The 
question is whether in the circumstan¬ 
ces of the case the prosecution was 
entitled to raise the presumption that 
the applicant was in possession of the 
articles having reason to believe that- 
they were stolen property. 

It appears to me that it is certainly 
on the prosecution to prove the guilty 
knowledge of the person prosecuted. 
There may however be circumstances 
in which this guilty knowledge may 
be inferred and may be accepted as 
conclusive if no explanation is forth¬ 
coming on the part of the accused 
person. Such a case is mentioned by 
way of illustration in clause (a) to 
S. 114 of the Evidence Act. There it 
is stated that, if a man be found in 
possession of stolen goods soon after 
a theft, the presumption would be that 
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the man was either himself the thief 
or that he knew tlat the goods were 
stolen, unless he could satisfactorily 
account for his possession. It is to be 
noted that the word ‘soon’ has been 
used in this illustration. An illustra¬ 
tion only exemplifies the law as 
enacted in the Code and cannot 
certainly be taken to restrict the sense 
of the section. But the section itself 
simply says that, the existence of any 
fact may be presumed which the Court 
thinks likely to have happened, hav¬ 
ing regard to the common course of 
natural events, human conduct &c. 
The question therefore is, can it be 
said that the person who was found in 
possession of stolen property 2 Vl 
years after the actual offence, by 
which the owner lost it, mus r j be 
presumed to be in possession with 
guilty knowledge, unless he can ac¬ 
count for his possession ? In judging 
a case, regard mu9t be had to the 
nature of the property. The property, 
as I have already mentioned in this 
case, is silver ornaments—articles 
which would easily change bands 
from time to time—and is articles 
which may, in the common course of 
events, find their way to a silver¬ 
smith’s shop. Speaking therefore of 
the presumption, it is difficult to say 
that there is any presumption of the 
guilty knowledge in this particular 
case. 

Several cases have been referred 
to, and in my opinion, although every 
case has been decided on the peculiar 
facts of it, there seems to be a strong 
opinion against the raising of any 
presumption in favour of the prosecu¬ 
tion where there has been a delay 
between the loss of the goods and the 
recovery of them. I do not propose 
to discuss any of the cases except one, 
viz: Emperor v. Sughar Singh (1), In 
that case the appellant was found in 
possession of certain ornaments of 
the ordinary type and these were 
found six montns after the dacoity 
by which they were lost, and it was 
h41d that no presumption under S. 114 
of the Evidence Act could be raised 
to imply guilty knowledge. Their 
Lorcships laid special stress on the 

(1) [190fi] 29 All. 138a(1906) A. W. N. 314 = 3 

A. L. J. 808*4 Gr.L. J. 436 = 1, M. L. T. 

449. 


word ‘soon* to be found in: illustration 
(a) , to 3., 114 of the Evidonce Act. 
The other cases are Ram Chandra v. 
Haji Meali (2) King Emperor r. Rajen- 
dra Roy (3) and Queen Empress v, 
T. Burke (4).- • 

I hold that the prosecution has 
failed to prove the guilty knowledge 
on the part of the applicant. I set 
aside, the coviction and the sentence. 

The applicant is on bail and he 
need not surrender. 

Revision allowed . 

(2) [1913] 17 C. W. N. 1129 = 21 T~C. 171 = 14 

Cr. L. J. 571. 

(3) [1918] 22 C. W. N. 591 = 27 C. L. J. 

311 = 47 I. C. 64=19 Cr. L. J 868. 

(4) [1834j 6 All. 224 = (1884) A., W. N. 55. 
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WaLSH, AG. C. J, and DaLAL, J. 

Situ Ram an l another —Appellants. 

v. 

Beni Prasad and others —Respon¬ 
dents. 

S A. No. 3 of 1924, Decided on 6th 
August 1924, from an order of the Dt. 
J.. Agra, D/-l8th February, 1924. 

(a) Provincial Insolvency Act. {19dO) S. 4 
(2)—No fresh jurisdiction has been conferred 
by the section. 

S. 4 (2) of the Act of 1920 did not invest in¬ 
solvency Courts with a junsiictiou which did 
not ex st formerly. Prior t> the Act V of 
1)20 a 30, decreas of an ins.>1 vancy Court had 
the same effect of binding the debtor and the 
debtor’s estate and his sous. 15 A.L.J. 661 
Affirm.d. [P 222, C 2] 

* (6) Provincial Insolvency Act. {1920) S. 28 
{4) — Receiver of insolvent Hindu debtor's estate 
i* entitled to take pos ession of property obtain¬ 
ed by his sons at partition—Hindu law—Debts. 

Sons beiDg liable to pay father's debts, pro¬ 
perty acquired by them at partit on of ances¬ 
tral property can be taken p ^session of by 
receiver of their fafcher’o estate to satisfy the 
father’* debt* unless the sons can *bow that 
the debts were tainted with immorality. 1922 
A. 79 Foil. [P 223, C 1] 

Surendra Nath Sen , Mohan Lai 
Sandal aud Peary Lai Banerjee —for 

Appellant. 

Shiam Krishna Dar , Satish Qhandar 
Das and M. A. Aziz —for Respondents. 

Judgment.—This is a second appeal 
in insolvency proceedings. One Ram 
Prasad was declared an insolvent on 
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18th May 1914 and a receiver was 
appointed on 3rd June 1914. At that 
time the insolvent’s father Basanti 
Lai was dead, while his grand*father 
Girdhari Lai and three brothers, Sham- 
bhu Nath and others of his father 
Basanti Lai were alive. The receiver 
desired to take possession of a portion 
of the property in the possession of 
Girdhari Lai on the ground that it 
was joint ancestral property and that 
Ram Prasad had a share therein. 
Giidhari Lai objected and the insol¬ 
vent Court held on 3 Oth September 
1915 that the property was the self- 
acquired property of Girdhari Lai in 
which Ram Prasad had no share. 
After the death of Girdhari Lai, the 
receiver claimed ownership by right 
of succession of the insolvent to a 
one-fourth of the property left by 
Girdhari Lai, whereupon he was stop¬ 
ped by Shambhu Nath and others who 
claimed the entire property as benfici- 
aries under a will of Girdhari LaL The 
matter was inquired into by the insol¬ 
vency Court which decided on 12th 
November 1917 in favour of the genu¬ 
ineness of the will. 

In 1921 two minor sons of Ram 
Prasad sued Shambhu Nath and others 
and also their father Ram Prasad for 
partition of their one-sixth share, that 
is, two-thirds of one-fourth, which 
according to them devolved on Ram 
Prasad by ’right of survivorship, A 
preliminary decree for partition was 
passed in their favour on 29th June 
1923. Before a final decree could be 
prepared, the parties compromised 
and the sons received a house and Rs. 
8,000 in cash as their one-sixth of 
ancestral property. 

One of the creditors Beni Prasad 
thereupon moved the insolvency 
Court to direct the receiver to take 
possession of this property of sons for 
payment of their father’s: debt. This 
application was dismissed by the trial 
Court of the Judge of Small Causes on 
24th September 1923 on the ground 

that it was barred by previous orders 
of the Court under S. 11 of the Code 
of Civil Procedure. The provisions 
of the Civil Procedure Code are made 
applicable to insolvency proceedings 
under S. 5 of the Act No. V of 1920. 
On appeal to the District Judge by 
he creditor the order of the trial 


Court was set aside and the receiver 
was directed to take possession of the 
house and cash allotted to the sons on 
partition and to distribute the pro¬ 
ceeds among the creditors. 

It was argued here on behalf of the 
minor sons of Ram Prasad ; that the 
provisions of S. 4 (2) of the Act of 
1920 did not apply, as they invested 
insolvency Courts with a jurisdiction 
which did not exist formerly. We are| 
however of opinion that prior to this 
Act also decrees of an insolvency 
Court had the same effect of binding! 
the debtor and the debtor’s estate and 
the claimants. This was held by a 
Bench of this Court in Pitaram v. 


Jhujar Singh (1). In a subsequent 
Bench decision of this Court Irshad 
Husain v. Gopinath (2) this decision 
was followed and not dissented from 
though the learned Judges composing 
that Bench had a certain amount of 
hesitation in doing so. We are of 
opinion chat the case in 15 A. L. «L 
661 was rightly decided. 

The present dispute however is not 
concluded by the previous orders of 
1915 and 1917. In the previous dis¬ 
putes the sons were not parties. The 
question at issue here is not whether 
Girdhari Lai was in possession of 
joint family property or self-acquired 
property. The point at issue is whe¬ 
ther a Hindu father is entitled or not 
to property obtained by his sons, on a 
division of joint ancestral property, 
when he desires to satisfy his debts 
out of the proceeds of such property. 
In our opinion the previous orders 
are not a bar to the present inquiry. 

In this view it is not necessary to 
consider whether the previous orders 
were obtained by fraud and collusion 


or not. 

The claim of the receiver, in whom 
the father’s rights and' interests 
vested under S. 28 of the Provincial 
Insolvency Act, is based on the prin¬ 
ciple of Hindu law enunciated by a 
Bench of this Court in Bawan Das v. 
Chiene (3). That case also arose out 
of insolvency proceedings as here and 
the same question was in dispute as 
to the vesting of a Hindu father’s 



(3) 1923 All. 79=44 All. 316=20 A.L.J. 155. 
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property in the receiver. At page 
157 of the report, it was observed. 

“If we may refer to another princi¬ 
ple of Hindu law we may note that in 
the event of a suit for partition by 
these minor sons against their father 
provision would first be required to 
be made for all debts due by the joint 
family as such including debts due by 
their father (vide Trevelyan’s Hindu 
law, Second Edition at page 355 and 
the authorities there cited)”. 

The appellants’ learned counsel 
desired to distinguish this ruling on the 
ground that the receiver was in this 
case attempting to take possession of 
the separate property of the sons. 
That of course he could not do (vide 
Devaguptapu v. Vuddadi (4). Here 
however the receiver has stepped in at 
the partition and not after. He was 
vested with all the property which 
devolved on the insolvent after the 
date of the order of adjudication and 
before his discharge-S. 28 (4). 

As soon as the sons received joint 
family property at partition the right 
became vested in the receiver of ta¬ 
king that property to pay Hindu fa¬ 
ther’s debts. The receiver did not be¬ 
come entitled to this right subse¬ 
quent to the partition. 

The sons are liable to contribute 
towards the payment of any such 
debts of the father as are not tainted 
with immorality. The appellants’ 
learned counsel pointed out that the 
receiver will therefore have a fund 
out of which certain debts may be 
paid rateably and not others. This 
position was said to be contrary to the 
scheme of the insolvency Act. We do 
not think that there is anything in 
the Act to prohibit the receiver from 
holding such a fund. 

The sons have not had an oppor¬ 
tunity given to them to prove the 
immorality of the debts. This shall 
be done now. We modify the lower 
appellate Court’s decree and remand 
the case to the trial Court for a deter¬ 
mination of the scheduled debts 
which may be proved by the sons to 
be tainted with immorality. The sons 
shall be bound to contribute to the 
* the rest of the debts and shall be paid 

(4) [1915] 38 Mad. 1120-27 M.L.J. 113.34 I. 

0. 474 m (1914) M.W.N. 743. 


the balanoe, if any, of the proceeds of 
the property. This order is passed 
under Order 41 rule 23. Costs here 
and heretofore shall abide the result. 

Case remanded . 


* 1925 ALLAHABAD 223 

Daniels and Neave, JJ. 

Abdul Wahab and others —Appels 
lants. 

v. 

King Emperor —Opposite Party. 

Criminal Appeal No. 435 of 1924, 
Decided on 21st July 1924, from an 
order of the Addl. S. J., Moradabad, 
D/- 19th May 1924. 

(а) Evidence — Identification Parade — 
Bringing outsiders to stand with accused is 
unusual hut not illegal . 

Where owing to the scarcity of other under- 
trial prisoners in jail outsiders were brought 
in and placed in the line with the accused. 

(P.2?5,C. 1] 

Held : that the procedure was no doubt 
unusual, but in the peculiar circumstances of 
the case it was justified. 

(б) Evidence Act , S. 9—Evidence of Magis¬ 
trate conducting identification parade may 
he used to corroborate identifying witnesses, 
evidence . 

For a Magistrate or other officer to come 
into Court and depose that a particular 
witness in his presence identified ore of the 
accused as having taken part in the daooity is 
nothing more than hearsay evidence but the 
Magistrate’s evidence will be strictly relevant 
under the provision* of the Evidence Act to 
corroborate the evidence of a witness saying 
that he identified certain persons at the jail 
aad that the person* whom he there identified 
were per*on* whom he had seen taking .part 
in the dacoity. 19 A.L.J. 947 Kef. 

[P. 225, C. 1; P. 226 # C. 1] 

* (c) Evidence Act , S. 182—Conviction can 

be based on approver's uncorroborated evi¬ 
dence . 

A conviction can be based on the uncorro¬ 
borated testimony of an accomplice. 1922 
Lah. 1 Ref. [P. 226 , 0.1J 

C. Thomas , Waliullah and M. N. 
Raina —for Appellant. 

Lalit Mohan Banerji —for Opposite 
Party. 

Judgment. — Eighteen men have 
been convicted by the AdditionaljSes- 
sions'Judge of Moradabad under S. 396 
of the Indian Penal Code. Three of 
them Abdul Wahab alias Habbu 
Khan, Muhammad Sayed Khan and*. 
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Jamna Das have been sentenced to dacoity was possibly the extravagance 
death. The rest have been sentenced with which he had recently* celebrat- 
to transportation for life. They all ed the marriage of his dauorliter and 
appeal. the consequent reputation for wealth 

On the night of the 9th of May 1923 which he had acquired among his 
between 10 and 11 p.ra. the house caste-fellows, asked Sheoraj Singh, a 
belonging to Ram Sarup and Murli Girdawar Kanungo, who is a Bishnoi 
alias Murlidhar Rishnois in the vill- by ca<te. to see what he could learn 
age of Fakhanpur was plundered by from Bishnois in the neighb >urhood. 
dacoits. The gang found Murli At Surajnagar this officer heard that 
and Ram Sarup sleeping just outside a quarrel had taken place between 
their house and capturing them, made two men named Jamna Das and Jiraj 
them lead them into the home and over the division of the spoils taken 
show where the money and valuables in the Fakhanpur dacoity. Jamna 
were kept. The gang first rifled an Das is his connection by marriage, 
Iron-safe containing cash and orna and by pretending to sy mpatbise with 
ments of considerable value and then him Sheoraj Singh extricfced from 
went on to plunder the house. They him in the course of conversation an 
set fire to a quantity of straw in order admission that he had taken part in 
to see wh it they were doing and also the crime and also the names of a 
used two lanterns, one of which they number of his accomplices, 
had brought with them while the The Kanungo reported what he had 
other they found hanging up in front learnt on the L7fch of May, and on the 
of the house. 7th of June Jamna Das wa< arrested. 

The noise and flames aroused the Three days later Aodul W thab and 
village and three parties of villagers the appellants who h id bein named 
attempted a rescue approaching the by Jamna Das were arrested.. Mean- 
house from the east, the west and the while Sadua had been talking about' 
south sides. Ram Sirup and Murli the ducoity in a way which showed 
succeeded in making their escape in that he had personal knowledge of it. 
the confusior caused 'among the Apparently he too had a grievance 
dacoits by the necessity to repel these over the division of the spoils. He 
attack?, though not till after Murli spoke to Harnam Singh who is the 
bad been roughly handled on account S'lmdhi of Ram Sarup and in this way 
of his refusal to disclose the hiding the information came to the ears of a 
place of the rest of his money. constable named Lai Singh and on 

The dacoits were well armed with the 16th of July Sadua was arrested, 
guns and pistols which they used On the 2nd of October he made a 
freely. Three villagers were killed confession which was recorded by a 
outright and a fourth succumbed later Magistrate under S. 164 of the Crimi- 
to his wounds. Two others have heen nal Procedure Code. It is argued that 
crippled for life. The medical evi- the value of this confession mast be 
dence proves that all the injuries discounted owing to the time which 
were caused by gunshots. elapsed before it was made, but we 

The dacoits also visited and plun- find that no questions on this point 
dered the house of Nirmal ten paces were put to Sadua in cross-examina- 
away and finally left the village at tion or to the police and there does 
1 or 2 a.m. not appear to be any reason to sup- 

The dacoits pretended to be Bhan- pose that the confession was inspired 
tus and Mr. Young the Superinten- by the police or its materials supplied 
dent in charge of the special police by them to Sadua. He has adhered 
employed in hunting the Bhantu to his confession throughout and has 
gang which at the time was terroris- Deen made an approver. Cross*exanu- 
ing the Terai and neighbouring dis- nation has failed to betray him into 
tricts took up the case. He deputed any contradictions or inconsistencies. 
Rai Bahadur Tirath Singh D. S. P. to His statement has been abundantly 
make enquiries. That Officer learn- corroborated by the testimony c® 
ing that the reason for the selection other witnesses. In addition to to. 
of Ram Sarup as the victim of the the approver took a Magistrate ov 
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the scene of the dacoity and the route 
taken by the dacoits and produced a 
kathla which he said he had received 
as part of his share of the plunder. 
This kathla has been satisfactorily 
identified and the Magistrate’s evi¬ 
dence proves that Sadua was able to 
point out accurately where the vari¬ 
ous occurrences of the dacoity had 
taken place and in a manner that 
tallied exactly both with his own 
statement and with the evidence of 
the eye-witnesses. We agree with 
the learned Judge that the approver’s 
statement may be relied on and is a 
valuable piece of evidence. 

The accused were paraded for 
identification in the Haldwani jail. 
Owing to the scarcity of other under- 
trial prisoners in that jail outsiders 
were brought in and placed in the lino 
with them. This procedure has been 
criticised, and it was no doubt un¬ 
usual, but in the peculiar circumstan¬ 
ces of the case no other course could 
have been adopted and the evidence 
of the Magistrate who conducted the 
parade shows that every possible 
precaution was taken to prevent un¬ 
fairness. The witnesses were stran¬ 
gers to Haldwani and while outsiders 
were being collected and taken into 
the jail thev were all kept under the 
Magistrate’s eye near the police 
station. They thus had no opportu¬ 
nity of seeing them before tho 
parade. 

The evidence against the accused 
consists in the main of the identifi¬ 
cations made at the jail by the eye¬ 
witnesses, of the statement of the 
approver and of the confession of 
Jamna Das. As is always the case 
the most important evidence is that 
of the identifications. The learned 
Sessions Judge has considered this 
evidence carefully, and where in his 
opinion it was insufficient he has 
given the accused the benefit of the 
doubt and acquitted them. In no 
instance has he accepted'less than 
two identifications in the jail as 
adequate corroboration of the ap¬ 
provers evidence. There is however 
one error in his proceedings which 
might have seriously affected the 
legality of several of the convictions, 
though, as it happens, there is in 
this case sufficient evidence against 
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all the accused who are affected by 
it. Certain witnesses were unable to 
identify in the Sessions Court one or 
more accused whom they had identi¬ 
fied at the jail This is not unnatural, 
as an interval of eight months 
elapsed between the identification and 
the trial, and the appearance of 
several of the accused had consider¬ 
ably altered in the meantime, In 
these cases the learned Judge has 
treated the jail identification as direct 
evidence against the accused without 
anything to link it up with the 
evidence given in Court. As was 
pointed out in Nagina v. Emperor (1), 
for a Magistrate or other officer to 
come into Court and depose that a 
particular witness in his presence 
identified one of the accused as having 
taken part in the dacoity is nothing 
more tha"n hearsay evidence. The 
Magistrate’s evidence amounts in 
substance to tb :s 

“ The witness said in my presence 
that a particular accused whom he 
pointed out took part in the dacoity”. 

The statement of the witness is not 
made on oath and it is not made in 
Court. The statement can only be prov¬ 
ed either to corroborate the evidence 
which the witness afterwards gives in 
Court in accordance with S. 157 of the 
Evidence Act, or under some other 
provision of the Evidence Act. If 
the witness at the trial is no longer 
able to recognise the accused, there 
are two ways in which his previous 
statement can be rendered admissible. 
The statement made by the witness 
before the committing Magistrate 
may be brought on the record under 
S. 288, Criminal Procedure Code. This 
was the course adopted in Nagina v. 
Emperor (1). It is only available 
where the witness was able to pick 
out the accused before the committ¬ 
ing Magistrate though he could not 
do so before the Judge. The other 
method is to elicit from the witness 
at the trial a statement that he 
identified certain persons at the jail 
and that the persons whom he there 
identified were persons whom he had 
seen taking part in the dacoity. If 
the witness is prepared to swear this, 
then it is open to the Court under 
S^9 of the Evidence Act to establish 
(1) [1921] 19 aIT.J. 947.: .. . -- 
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by other evidence the identity of the 
accused whom the witness identified 
at the jail. For this purpose the best 
evidence will be that of the Magis¬ 
trate who conducted the identification, 
and his evidence will be strictly 
relevant under the provisio ns of the 
[Evidence Act Of the witnesses who 
failed to piok out in the Sessions 
Court persons whom they had previ¬ 
ously identified the only one who 
fulfils these conditions is Tulshi Gir 
who deposes that he saw some of the 
dacoits and that he recognised those 
name per-ons again at the identifi¬ 
cation before the Tahsildar at the 
Haldwani jail. If the case of any of 
the accused had depended entirely on 
the evidence of witnesses who were 
unable to pick him out at the sessions, 
it would have been necessary to send 
baek the ca e to supply the omission 
in the learned Judge’s record. As it 
happened, however, there is no 
accused agaimt whom there is not at 
least one reliable identification in 
addition to the evidence of the 
approver. 

We note here that the learned 
Judge says towards the close of his 
judgment that “the rulings are 
unanimous that a man cannot be 
legally ccnvictel on the uncorro¬ 
borated testimony of an accomplice”. 
If tl is be correct all we can say is 
that the rulings in question have 
repealed S. 133 of the Evidence Act, 
which no Court is competent to do. 
The learned Judge will find the law 
correctly laid down in Narain Das v. 
The Crown 12) and various other 
rul rgs which have hitheito escaped 


his notice. 

[their Lordships then discussed the 
case (t each individual on facts and 
confirmed the various sentences pass¬ 
ed or each. The judgment then con¬ 
tinued :— 

The further sentence of forfeiture 
passed under S. 9 1 of the Indian 
Penal Cede must be set aside as that 
section has been repealed by Act 
No. XV L of 1921. 


Appeals dismissed. 


(2) 3922 Lah. l*3Lah. 144 =4 LX.J. 91*23 
Cr.LJ. 513*9 P.W.R.Cr. 1922. 
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Malkhan Singh— Applicant. ' 

' • v f ; Ji 

, V. r P * ‘ f . 

( •# t j ^ » 

King Emperor— Opposite Party. 

Criminal Rev. No. 388 of 1924, De¬ 
cided on 18th August 1^21, from an 

order of the S. J. Jhansi, D/- 25th 

June 1924. t 


Penal Code, 8.611—Fraudulently obtaining 
signature flip ia no offence under S 171 (f) 
rea l with S . 611—Penal Cole S. 171 (/). ; t 

The accused went to the officer who had 
the custody of signa'ure ulinn. fie did not 
gve O’ t his name but produced a certain 
piVe of piper whioh bore a certain number. 
The officer looked at that number 
then locked at the elect’ ral roll and 
diicovorei that against tbit number the name 
of one L. appeared. On b**inpr a°k d by that 
officer if he w?s L. the H'picant said he 
was. A pitwari of the villig^ was there 
a d he paid that the aoplicai t * as not L. 
but was one M. There was a di-pjie and 
ultimately the applicant admitted that he 
was M and not L. 

Tft’fd: tint the obtaining of the “signa¬ 
ture slip*' was an hc‘ wh : oh ^y it«elf would 
n have amountel to au app ication for a 
vo’irg paper. [P 227 OIJ 

K. N. Laghate —for Applicant. 

As sit . Govt. Advocate -*or the Crown* 


Judgment.—I tbink in this case the 
conviction must be set aside. The 
applicant Malkhan Singh was con¬ 
victed by a learned Magistrate of the 

offence under S. 171 (f) of the Indian 

Penal Code. On appeal the learned 
Sessions Judge changed the convic¬ 
tion into one undei 3. 171 (f) read 
with S. 511 of the same Code. 

In this Court the contention is 
that the facts found did not amount to 
an attempt to commit the principal 
offence. 

I think this contention is right. I 
proceed on the facts as have been 
found in the judgments of fl e Courts 
below. It appears that t!v- procedure 
for voting is something 1 k tnis. The 
voter goes to an officer, v ho issues 
what are known as “tig nature slips 
He h as to state, or in some other way 
indicate to that officer, who he is. On 
ascertaining that the applicant is a 
real voter the officer, in otiose charge 
the signature slips are, i-sues one to 
the applicant. The applicant then 
signs the signature slip, and on the 
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strength of that signature slip ob¬ 
tains a voting paper. 

It is the application for a voting 
paper by a wrong person that has 
been made punishable under S. 17 L (f) 
o f the Indian Penal Code. In this 
particular case what happened was 
this. Tne applicant went to the of¬ 
ficer who had the custody of signa- 
;ure slips. He did not give out his 
name but produced a certain piece 
of paper which bore a certain num¬ 
ber. The officer looked at that num¬ 
ber and th<n looked at the electoral 
roll and discovered that against that 
number the name of one Lochoo ap¬ 
peared. On be ng asked by that of¬ 
ficer if he was Lochoo the applicint 
eaid he was. A patwari of the vil¬ 
lage was there and he said that the 
applicant was not Lochoo but was one 
Malkhan Singh. There was a dispute 
and ultimately the applicant admit¬ 
ted that he was Malkhan Singh and 
not not Loshoo. The question then 
is whether what the applicant did 
amounted to an attempt to commit 
the offence of frauiulently applying 
for a voting paper, and thereby per* 
donating at election. 

It appears to me that an act, to 
amount to an attempt, must be such 
that if not prevented it would com¬ 
plete the offence. In this case the 
obtaining of the “signature slip” 
was an act which by itself would 
not have amounted to an application 
for a voting paper. The applicant 
was frustrated in the act of obtain¬ 
ing a signature slip. If he had not 
bei n frustrated, all that he would 
have committed was the obtaining 
of a signature slip on false pretences. 
The completion of this act would not 
have amounted to a completion of 
the act of applying for a voting 
paper. I hold that the offence has 
not been brought home and the con¬ 
viction should be set aside. I set 
aside the conviction and sentence 
end order the release of the appli¬ 
cant. The fine if paid will be refun¬ 
ded 

Conviction set aside . 
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Dannu Singh xml others —Appel¬ 
lants. , 

v. ; 

King Emperor—0 ?polite Party. 

Criminal Appeal No. 510 of 1924., 
Decided on 29th July 1924 from an 
order of the Offg S. J., Bareilly. 

Evidence Act, S. 32—Djing declaration of 
one dacoit about circamita ien of iaerity it 
not admissible against o'her dacoits. 

Dying decUmion of one of tlie dacoit* 

a* 1 3 tli9 cir^umiia icei ofdacoity b^fut* a 

Migi trate is adniasible agdin»c him, «i far 
bii impl cation in t o r rne i C3 earned bat 
is n jt admissible agiiost other dacDits. 

[P. 2ft 0. 2] 

Appellants were not represented . 

The Govt. Pleader —for the Crown. 

Judgment.—In this case seven per¬ 
sons, Dannu Singh. Tulshi, Gajja, 
Keso, Daryao S-ngh, Girdaari Singh 
and Dilsukh, appeal from the convic¬ 
tion under S. ;,95, Indian Penal Code 
in connection with a d icoity which 
occurred on the night of 7th October 
1923 at the house of Umrao Singh at 
Nakatpur in the Bareilly district. 
The police had been aware for a long 
time that a gang of dacoits under the 
leadership of a man named Dhani 
was carrying on a series of dacoities 
in the Bareilly district and were en¬ 
deavouring to surprise and arrest 
them. They had received information 
that a dico.ty was in contemplation 
at the house of Umrao on this parti¬ 
cular night and the Circle Inspector 
Khan Bahadur Muhammad Sayid with 
a number of police proceeded tothevfl- 
lage secretly after dark and hid in a 
chauoal and other places adjacent to 
Umrao Singh’s house. About 11 p m. 
fifteen or sixteen dacoits came to the 
house, broke in, lit fires of straw at 
various places and commenced to Io.it 
the house. One of the n had looked 
into the chaupal but failed to see the 
constables who were hiding under the 
wall and reported it empty. Shortly 
after the dacoits broke in one of the 
constables coughed and revealed their 
presence. A gun was immediately 
tired by one of the dacoits, TW 
circle Inspector and the police witb 
him came out and returned the Hr®,: 
One constable was severely woundecl- 
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the ground that Girdhari Singh is one- 
eyed man and therefore easy to pirk 
out. But on the other hand this very 
circumstance may haye served to 
impress his appearance on the minds 
of, those witnesses who noticed him. 
As the learned Sessions Judge says, 
there Las certainly not been any 
wholesale identification in his case, 
for only three out of fifteen identify¬ 
ing witnesses succeeded in picking 
him out, 

Against the appellant Dilsukh the 
learned Sessions Judge has relied 
largely on the dying statement of 
Dhimmi which I have found to be in¬ 
admissible. Putting this aside the 
only other evidence against him is the 
statement of Balwant which the 
learned 1 Sessions Judge has declined 
to accept where uncorroborated and 
the fact that he is mentioned in 
Kesho’s confession. The only definite 
statement regarding this accused is 
that Kesho agrees with Balwant in 
saying that this accused is the man 

known among the dacoits as ‘ nasha- 

baz. It appears to me very doubtful 
whether the learned Sessions Judge 
would have convicted him if he had 
not accepted the statement of Dhimmi 
as conclusive against him. It appears 
to me that he must be given the bene¬ 
fit of the doubt, and I accordingly 
allow his appeal and acquitting him 
direct that he be set at liberty. The 

appeals of the other accused are dis¬ 
missed. 

Appeal partly allowed. 


Ram Nath v. King Emperor (Mukerji, J.) 
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Mukerji, J. 

Ram Nath —Applicant. 

King Enperor— Opposite Party. 

Criminal Rev. No. 450 of 1924, De¬ 
cided on 1st September 1924, from an 
order of the S. J # Muttra. 

(f) P^nal Code , 8.171 (fbOffence under 8 * 
(/) cmnmt be dealt tilth as one under 8,466 
— renal Code 8. 466. 

Th# offer oe of fall e preparation of signature 
sheet at an election being ipecificallr deicrib- 
designated by the legislature, 'it it nat 
to * may Court to say that, although the 
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offence may be specifically one. under S Ilf 

( /‘ of * h * Penal O-d i, it falls equally under 8. 
4^5 of the fame Code and therefore, it rs oue* 
to tbe Court to try the offender und» r either of 
tin two •eo'ioDB. |P. 232, 0.1* 

(b) Interpretation of statute*—8picific pro. 

vision prevail) over general one. - ■■ » 

Whe r0 there are two proviiiona, one apro'fiv 

oult t s htr tbe proviiioa 

ought to be appliei in preference to the ger e. 

r “ lcne ’ IP. 232, C. fj 

, * {c ). ^ r lm : nol P. C. S.19S — Contiiiun a» 
to sanction cannot be exaded. 

Where the law clearly «ays that it i« a con- 
ditoi trece ent to the iroiecution that 4 
sanct oi shall be obtained Irom the local 
Government, it is rot opea to any subordinate 
auth( rifcy to override the prov su n of the law 
by «-iy ing that the offiDc^ falls uncer anutaer 
section of tne Indian Penal C>de and if o'e 
sanction is neceuary for the prosecution ui d*r 
tn»t 8 f 0 *ion, the offender may be ircse.uied 
without any sanction, [P. 232, C.lj 

{d) Precedents — Rema' ki in case dismissed 
for want t f Jurisdiction are obiter. 

Where a case is decided by the High Court 

on the ground of want of jur.sdict on in the 

High Court, the remarks of tbo 3 gj Oouit in 

that judgment are bo better than tbiter 

dlcta • (P, 232, U. 2J 

l e \ Tort Criminal Act is different from a 
reckless one . .. , 

Tnere is an essential difference between m 
reck eis act, for which a man may be held 
civilly iab!e, a: d a criminal act, t\.r which he 
may be punished by imprison meat o~ fine. 

[P. *34, 0/1) 

♦ (/) Penal Code, S. 107— Unintentionally 
aiding is no abutment. 

A mere giving of an aid will not make the 
aot an abetment of an offence, if the person 
whe give the aid did not know that an clftiice 
was being committed or col ten. plated. The 
intention should be to aid an offence or to 
facilitate the commission of an offence, If the 
person who lends his support does not know 
or has no reasan to believe tuat the av.t woioh 
be was siding cr supporting w*»a by itself • 
criminal act, it cannot be said that lie intflfl. 
tionally aids or facilitates the doing of the 
fenee. IP. 234, C. lj 

Tj Bahadur Sapru , Narain Prasad 
Asthana and Satish Chandra Das —for 
Applicant. 

R. Mai com son—tor Opposite Party’, 

Judgment. — The applicant Babu 
Ram Nath, who is a practising Mukh- 
tar at Agra, was convicted by a first 
class Magistrate of Agra of the of¬ 
fences under Ss. 419 and 465 of the 
Indian Penal Code, read with S. 114 of 
the same Oode. He was sentenced to 
undergo rigorous imprisonment of 
two years. He appealed. The learnt 
ed Sessions Jndfzre found that the oaae 
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of abetment of cheating under S. 419 of 
the Indian Penal Code had notbeen es¬ 
tablished But he was of opinion that 
the applicant was guilty l of abetment 
of ^.offence under S. 465 of tie 
Indian Penal Code and (Sentenced him 
to undergo simple imprisonment of 
one year 

In this Court several points have 
been taken. But before the points 
urged are mentioned, it would be neces¬ 
sary to know exactly what the case is. 

It appears that a keenly contested 
election to the Municipal Board of 
Agra was going on The applicant 
was one of the candidates for election. 
There were two vacancies in Board 
and there were five candidates. Dr. 
Ram Sarup Sarin was one of the other 
four candidates and the applicant and 
Dr Ram Sarup being friends worked 
together. In leed it was Dr Ram 
Sarup and his agents who tried for the 
successful elec ion of both. The 24th 
of March 1923 was the date of election. 
Election was going on at the premises 
of the Municipal office. A certain per¬ 
son whose identity has notbeen estab¬ 
lished, came forward and claimed to 
be one of the voters, viz : Hiri Shan- 
ker. According to the rules, this man, 
professing to be an illiterate person, 
put his thumb-mark on the document 
exhibit I, callei 'signature-sheet’ and 
the applicant, Ram Nath, put his sig¬ 
nature on the document as a witness 
vrho knew the voter. It has been 
established that the man who repre¬ 
sented Han Shanker wns not the real 
Hari Shanker and that the applicant 
attested the signature-sheet without 
knowing that the person who put his 
thumb-mark to the sheet was not the 
real voter. 

. Several points have been urged 
against the validity of the conviction 
and these are 

(1) That, there could be no prose¬ 
cution without a sanction of the Local 
Government under S. 196 of the Cri¬ 
minal Procedure Code, as the offence 
committed was really one under S. 176 
(F) of the Indian Penal Code. 

(2) That the attestation was made 

innocently and without any intention 
to abet a forgery. . , f : 

(3) That attestation was wholly 
unnecessary and, therefore, no offence 
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has bf^gp committed* 
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Point No. 1—By Act 39 of 1920, * 
new chapter described as Chapter u 
(A), of offences reUting to election 
was added to the Indian PenalCode in. 
1920. One of those offences as des¬ 
cribed in S. 171 (D) is as follows 

tk Whoever, at an election, applies 
for a voting paper or votes in the 
name of any other person, whether 
living or deid, or in a fictitious name, 
or who having voted once at such 
election applies at the same election 
for a voting paper in his own name, 
and who ver abets, procures or at¬ 
tempts to procure the voting by any 
person in any such way commits the 
offence of personation at an elec¬ 
tion” , . # 

By S. 171 (F), the offence of person 

ation at election was declared to be 
punishable with imprisonment of 
either des jription fora term whi^h 
may extend to one year or with fine 
or with both 

The desc r iption of the charge 
brought against the applicant clearly 
shows that it in alleged that the appli¬ 
cant committed tie offence of person¬ 
ation at election. It is true that ac¬ 
cording to chernlings of the Allahabad 
High Court and some ether Courts who¬ 
ever prepares a false document for the 
purpo-e of establishing a claim, which 
need not necessarily be claim to pro¬ 
perty, mu t be deemed to be guilty of 
forgery and whoever aids or instigates 
the commission of such an offence 
must be taken to have aided or abett¬ 
ed bush forge r y. It must, therefore, 
be conceded that, under ceitain cir¬ 
cumstances, the false preparation of a 
signature-sheet may amount to for¬ 
gery within the meaning of S. 463 of 
the Indian Penal Code. It is also to 
be remembered th at there are rulings 
of certain High Courts establishing a 
contrary proposition, t. e, 9 where it 
has been held that to commit forgery 
it is necessary to lay a claim to pro¬ 
perty. It may be due to this conflict 
of opinion or it may be due to some 
other motive, but it is a fact that the 
legislature has thought it fit to define 
as a separate offence, apart from the 
offence of forgery, the false prepara¬ 
tion of a document like a signature- 
sheet. The question, therefore, is 
whether, in the circumstances, the 
offenoe committed^ one under 3. t l?A 
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\F) of the Indian Penal Code or one 
under S. 465 of the same Code. 

It appears to me that where the 
offence in question has been specific 
ca ly described and designated by the 
legislature, it is not open to any Court 
to say that, although the offence may 
be specifically one under S. 171 (F) of 
the Indian Penal Code, it falls equally 
under S. 465 of the same Code and 
that, therefore, it is open *to the Court 
to try the offender under 'either of the 
two sections. Where there are two 
provisions, one specific and the other 
general, the specific provision ought 
to be applied in preference to the 
general one. If this view be correct, 
the offence committed must be treated 
as one under S. 171 (F) of the Indian 
Penal Code in preference to Section 

465. 

I am fortified in this view by two 
circumstances One is that the offence 
of personation, at election has been 
made punishable by S. 171 (F) with im¬ 
prisonment extending to one year 
only, while the offence under S. 465 is 
punishable with imprisonment which 
may extend to two years. Evidently 
the legislature did not want that a case 
like this should be treated as an ordi¬ 
nary case of forgery. The second cir¬ 
cumstance is this that the legislature 
has deliberately said that no prose¬ 
cution under Chapter 9 (A) of the 
Indian Penal Code shall be undertaken 
without a sanction of the Local Go¬ 
vernment. Where the law clearly 
says that it is a condition precedent 
to the prosecution that a sanction 
shall be obtained from the Local Go¬ 
vernment, I do not think it is open to 
any subordinate authority to override 
the provision of the law by saying 
that the offence falls under another 
section of the Indian Penal Code and 
as no sanction is necessary for the 
prosecution under that section the 
offender may be prosecuted without 
any sanction. 

The result is that, in my opinion, 
the prosecution cannot stand. 

It has been urged by the learned 
Assistant Gove *nmeat Advocate that 
the question now before me has really 
been definitely answered by a Bench 
of two Judges i f this High Court and 
that, therefore, I am bound to hold 
that a proseoution of tin appellant 
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under S. 465 of the Indian Penal Code 
is valid. It appears that the case wag 
started in this way. When the appli¬ 
cant was elected to a seat on the 
Municipal Council, a rival candidate, 
bethBhik Chand, put in an election 
petition to have the election of the 
applicant set aside. The matter went 
before the Commissioner of the Agra 
Division and that learned officer, after 
an enquiry, found that there was a 
false personation by somebody of the 
voter, Hari Shanker, and that the ap¬ 
plicant had been guilty of attesting 
the signature-sheet. The Commis¬ 
sioner, therefore, ordered the prose¬ 
cution of the applicant. The appli¬ 
cant, thereupon, came before this 
Court with a petition to revise the 
order of the Commissioner. The 
learned Judges who heard the petition 
came to the conclusion that they had 
no jurisdiction to revise the order of 
the Commissioner. But it appears 
that several points were taken before 
the Bench and the judgment of this 
Court does contain some remarks as 
to those contentions. In view of the 
fact that the case was decided on th_ 
ground of want of jurisdiction in the 
High Court, the remarks of the Hon’ble 
Judges are no better than obiter dicta .| 
These remarks, however, would be en¬ 
titled to utmostrespect from me. I have 
carefully examined the judgment in 
the aforesaid revision case and I find 
that the learned Judges never defi¬ 
nitely decided any of the contentions 
now before me. I find that they used 
the expression 4 prima facie * when 
considering whether an offence which 
would fall under Chapter 9 (A) of the 
Indian Penal Code may be also treated 
as falling under S. 465 of the same 
Code. Then, I find their Lordships 
remarking that the matter raised be¬ 
fore them was really a matter for the 
consideration of the Criminal Cohrfcs. 
Their Lordships were sitting on the 
civil side of the High Court. Then, 
the judgment further shows that the 
suggestion had been thrown out, evi¬ 
dently on behalf of the prosecution, 
that offences of a minor kind alone 
fell within the Chapter 9 (A) of the 
Indian Penal Code and serious offences 
like forgery were punishable under 
other provisions of the Code. I 
find myself, therefore, unable to 
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accept the case of Ram Nath v. 
Emperor (1) as an authority for the 
point now argued before me. 

The result is that the application 
should succeed on the first point 
alone. 


Second and third points may be 
taken together. I am unable to agree 
with the contention of the learned 
counsel for the applicant that where a 
voter puts his thumb-mark on the 
signature-sheet, it is not necessary 
for any body to identify the voter’s 
thumb mark on the document. In 
fact, the column 3 of the signature- 
sheet, as recorded in the Devanagri 
character, itself shows that it is con¬ 
templated that somebody should attest 
the thumb-mark of an illiterate voter. 
The contention of the learned counsel 
was based on the language of rule 43 
of the Municipal Manual, part II. 
The language used is loose and it 
cannot be said definitely that the 
attestation is not necessary in the 
case of a thumb impression. The 
question, however, is not whether 
the attestation of the thumb mark 
was required by law or not. But 
the question is whether the attesta¬ 
tion was made with a view to abet for¬ 
gery. The question for consideration, 
in other words, is whether the applicant 
abetted the commission of forgery by 
Attesting the thumb-mark of the per¬ 
son who personated Hari Shanker. 
Coming to the evidence, the whole of 
which has been read out to me, it 
appears that the applicant never 
knew Hari Shanker. Hari Shanker, 
although he has been misdescribed in 
the electoral roll as a shop keeper, is 
really an Assistant in one of the 
Government of India Offices and is 
now on deputation to a certain Indian 
State. He swore that he never kiiew 
the applicant. There is no evidence 
that the aoplicant knew the man who 
personated Hari Shanker. The wit¬ 
nesses Jageshar Prasad, who is an 
assistant to the polling officer, and 
Mr. Keshab Deo, the polling officer, 
tell us in what manner the election 
was proceeding. It appears from 
their evidence that the practice was 
this. There were present at the eleo- 



(1) 1924 All. 6843 46 All. 611 
109 « 23 A. L. J. 497. 
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tion either the candidates themselves 
and their agents or the agents alone. 
In the case of the applicant, as I 
have said above, Dr. Ram Sarup’s 
agent was working for him. When¬ 
ever a voter appeared, somebody 
would announce (this somebody 
would generally be the agent of a 
candidate) that such and such voter 
was proceeding. The voter would be 
asked his name, his parent’s name 
etc. On his replies tallying with the 
electoral roll, he would be given a 
signature sheet with the serial number 
and the name of the voter written 
down on it. The man then would 
mark it either with a pen or would 
put his thumb-mark on it. Then, the 
party who expected the voter to vote 
for him, would attest the signature- 
sheet. In the present case, the appli¬ 
cant who did not know all his voters, 
adopted the procedure prescribed 
above. In the language of the assis¬ 
tant to the polling officer, Jageshar 
Prasad, “ On that day, if the agent 
or the candidate did not know the 
illiterate voter, he would ascertain 
from his men about the voter and then 
put his signature on the signature- 
sheet”. Jageshar Prasad clearly says 
that when the man who personated 
Hari Shanker appeared before him, 
nobody stated that the man was not 
Hari Shanker himself. Mr. Keshab 
Deo says: “Babu Ram Nath accused 
was near the clerk who was writing 
the slip and witnessing the slip of the 

voters.Before witnessing 

Babu Earn Nath used to ask others 
about the voters as to their identity. 
He also made similar enquiries from 
his workers”. It will, therefore be 
seen that the polling officer corrobo¬ 
rates Mr. Jageshar Prasad. The 
applicant’s case is that what he did 
was this. The voter appeared having 
been announced by somebody. He 
did not know the nan. He asked him 
his name, his father’s name and then, 
asked his electioneering agent if the 
man was really Hari Shanker. Hav¬ 
ing been satisfied that such was the 
case, he put hi3 initials to the signa¬ 
ture slip. There can be no doubt that 
this is exactly what has happened. 
As I read the judgment of the learned 
Sessions Judge, he also thinks that 
this is exactly what has happened. 



234 Allahabad Banarsi Das v. Municipal Board of Amroha 


He does not charge Jageshar Prasad 
with having had knowledge of the 
fact that Hari Shank* r had been 
personated and with having known 
that the man who put his thumb-mark 
on the signature-sheet was not Hari 
Sbanker himself The learned Judge, 
however, thought that the applicant 
was reckless and however honest his 
motive was, he led the authorities to 
believe that the impostor was Hari 
Sharker and thereby facilitated the 
obtaining by the impostor of a voting 
paper. 

there is an essential difference bet¬ 
ween a reckless act, for which a man 
may be held civilly liable, and a 
criminal act, for which he may be 
punished by imprisonment or fine. In 
my opinion the applicant acted in 
perfect good faith, although un¬ 
doubtedly recklessly. He ought to 
have known that it was his attesta¬ 
tion which really mattered and he had 
no right to say on the authority of 
his agents that he knew that the man 
who marked the signature-sheet was 
the right man. I am, however, clear 
that the applicant did not inten¬ 
tionally aid the commission of the 
offence of forgery. He did aid it, no 
doubt, but he did it unintentionally. 

To the facts of the present case, 
clauses I and II of S. 107 of the 
Indian Penal Code do not apply. It 
is only in the third clause that the 


that A is determined to shoot B., A 
goes to the hou^e of C, and on some 
pretext or other induces C, t> call R 
to his house. C has not the least idea 
that A would shoot B on bis arrival* 
B arrives and is ra lrdered by A. A 
committed murder. Can it be said 1 
that C is guilty of abetment, because 
he ‘ intentionally aided ” A ? C :di<t 
give his aid in calling B to his place. 
But he never knew why A wanted' 
him to send for B. Whatever C did r 
he did intentionally, for his intention 
certainly was that B should come. 
But it was not C’s intention that a- 
crima should be committed. 0 cannot 
be held guilty of abetment of murder. 

I am clear, therefore, that on the 
facts no charge of abetment of the 
offence under S. 463 has been establi¬ 
shed. 

« 

The application succeeds. I set 
aside the conviction and sentence 
and order that the applicant be restor¬ 
ed to liberty. 

Conviction set aside. 
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case may be said to fall. The third 
clause is this :— 

‘ A person abets the doing of a 
thing who intentionally aids by any 
act or illegal omission the doing of 
that thirg” The intention should be 
to aid the commission of a crime. A 
mere giving of an aid will not make 
the act an abetment of an offence, if 
the person who gave the aid did not 
know that an offence was being 

committed or contemplated. The 
intention should bo to aid an offence 
or to facilitate the commission of an 
offence. But if the person who lends 
bis support does not know or has no 
reason to believe that the act which 
he was aiding or supporting was by 
itself a criminal act, it cannot be said 
that he intentionally aids or facilitates 
the doing of the offence. J will give 
an example. A, B and C are friends. 
A and B have fallen out, so much so 

' . * « r ‘ ~ “ * V- • ’ 


- Municipal Board of Amroha and 
others —Defendants—Respondents. 

S A No. 545 of 1921, Deoided on 
4th November. 1924, from a decree of 
the Add. Sub-J,, Moradabad. 

( n ) U . P. Municipalities Act (1900) 8 tlt—lfo 
order can be parsed in respect of »i projection 
over private land . 

Where a projection does cot overhang a 
street, but overhang* a private piece of pro¬ 
perty. the Municipal B »ard ha* no juriediotiott 
to pan an order ard if an order ia patted it 
may be oalled into question in a Civil Court. 

[ P 235, 0 IF 

(6) IT. P. Municipalities Act (1900) 8. i (M) 
—A lane tea street if people re iding on its 
sides have a right of access through it. 

Whire people residing on f ither aide of the* 
lane have a right of aceeit to the lane, too 
lane becomes a street within the meaning ox 
clause 23. |P 235, 0# 

K. N. Katju and Oopinath Kunzrtfi 
—for Appellant 

' N. P. Astkana —tot Respondents# 

. j • • 3 
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Judgment —This is the plaintiff’s 
appeal. His house abuts cn a blitd 
lane. He constructed a cornice pro¬ 
jecting from the front wall of his 
bouse and over this lane. The Muni¬ 
cipal Board gave a notice to the 
plaintiff to remove the cornica. The 
plaintiff disputed their right to issue 
such notice and instituted the suit, 
out of which this appeal has arisen. 
The Court of first instance decreed 
the suit, but a learned Subordinate 
Judge on appeal dismissed it. He 
held that maintenance of the suit 
was barred having regard to the pro¬ 
visions of S. 321 of the Municipalities 
Act, 1916. He also held that the 
Municipal Board were within their 
right in issuing the notice and that 
lane in question was a public street 
within the meaning of S. 2, clause 19 
of the Municipalities Act. 

In this Court it has been contended 
that the suit' is not barred and that 
the finding of the Court below that 
lane was a public street was not justi¬ 
fied. There can be ho ‘doubt that the 
jurisdiction of the Municipal Board to 
issue a notice under S. 211 of the 
Municipalities Act would depend on 
whether or not the projection com¬ 
plained of overhangs a street. Where 
a projection does not overhang a 
street, but overhangs a private piece 
of property it may very well be urged 
that Municipal Board has no jurisdic¬ 
tion to pass an order and that if an 
order is passed without any jurisdic¬ 
tion that order may be called into 
question in a Civil Court The reason 
for this opinion is absolutely clear. 
The Municipalities Act was never 
meant to destroy private right that 
may exist in property. All that it 
seeks is to regulate the comfort and 
health of the rublic or portion of the 
public by restricting their rights to do 
as they please with respect to their 
own property. As an abstract ques¬ 
tion of law therefore I hold that the 
suit would be maintainable provided 
the lane over whioh the projection 
hangs be not a street or a public street 
within the meaning of 8.2 of the 
Municipalities Act 
Coming to the question as to the 
character of the lane the facts appear 
to be these. The line is a blind one 
with houses on either side and at one 


end amounting in number to 14. 1 Q 
different people residing on either sid 0 
of the lane havo been in pleaded in th^ 
suit by the appellant. It was state 
in paragraph 2 of the plaint that the 
land covered by Ihe lane belonged to 
the houses of the parties in the suit 
other than the Municipal Board* It 
seems from this admission cf the 
plaintiff to follow that the lane is a 
street within the meaning of clause 
23 of S. 2 of the Municipalities Act 
The word 4 street ’ in clause J3 defined 
as “ any road, bridge, footway, lane 

/..which the public, or any portion 

of the public has a right to pass along, 

and includes, on either side.The 

14 inhabitants on either side of the 
lane are ‘ a poriioD of the public’ and 
if they have a right of access to this 
place, viz : the lane, the lane becomes 
the street within the meaning of 
clause 23. If the lane be a street it 
will attract the provisions of S. 211 of 
the Municipalities Act although it 
may be a public street. The learned 
Subordinate Judge has ex%mined the 
evidence and has come to the conclu¬ 
sion that there is, besides being a 
street, a public street within the mean¬ 
ing of sub clause (6) of clause 19 of 
S. 2 of the Municipal ties Act. He 
has f ound that as far back as 1904 the 
Municipal Board at its own expense 
constructed a drain on one side of the 
lane. He has further found that the 
lane was repaired about two years 
before the litigation arose by the 
Municipality with public funds. The 
finding is a finding of fact and is 
therefore binding on this Court. 
Whatever view may be taken there 
is no escape from the conc’usion that 
the lane is a street and a public street 
and that therefore the Municipal 
Board had a right to regulate the 
construction of any building on either 
side of it. 

If the Municipal Board were within 
their rights to pass an order under S. 
211, the provisions of S. 321 will be 
attracted and the suit would not be 
maintainable. 

The result is that the appeal fails 
and ie hereby dismissed with costs 
which will include counsel’s fees in 
this Court on the higher scale, 

Appeal dismissed . . 
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Ryves and Daniels,|JJ. 

Imtiaz-un-nissa —Appellant. 

v. 

Chuttan Lal and others —Opposite 
Party. 

Execution S. A. No. 512 of 1924, 
Decided on 18th November, 1924, from 
a decree of the Dt. J. , Bareilly, 

(а) Civil P,C 9% 8. 47 — Section does not cover a 
dispute as to possession between auction-pur • 
chaser and judgment-debtor . 

A question between the auction-purchaier 
and the judgment-debtor with reference to 
the pc*se§«ion of property sold under the 
decree ia not oovered by S. 47. (1908) 31 All. 
82 (F. B.) Foil. 1924 Bom 429 (F. B.) Ref. 

[P 336 C2) 

(б) Civil P . <?., S. 161--Mistake in execution 
sale will riot be rectified after three years to as 
to affect a bcnafide purchaser . 

8.151 cannot properly be applied, where an 
application to rectify a mistake in the quantity 
of property gold in execution wai not made 
till more than three years after, the tale, and 
it was substantially directed against a pur¬ 
chaser for value who was no party to the decree 
and who a< quired the property in good faith 
*>n the basis of the sale certificate. [P 237 Cl] 

S. A. Haidar —for Appellant. 

K. N. Katju —for Respondents. 

Daniels, J.— The facts of this case 
are undisputed but it raises a ques¬ 
tion of law which is not altogether 
easy. The object of the judgment- 
debtor’s application is to correct a 
mistake in an execution sale which 
took place in the year 1920. Undoubt¬ 
edly there was a mistake. The 
judgment-debtor bad a 4 biswa share 
which was converted on a partition 
into a share described as “20 biswas 
farzi.” In the execution proceedings 
the 1 biswa in respect of which the 
decree-holder had got a mortgage de¬ 
cree was treated as having been con¬ 
verted into 20 biswas farzi, and the 
entire share of 20 biswas farzi was 
put up to sale, sold and bought by 
the decree-holder. The judgment- 
debtor never objected, the sale 
was duly confirmed, a sale cer¬ 
tificate was prepared and the decree- 
holder was formally put in posses¬ 
sion through the Court. All this 
took place in 1920. In the following 
year the decree-holder also obtained 
mutation of names in the revenue 
registers. After this the decree-holder 
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sold the property to the respondent 
Chuttan Lal. 

On 17th March 1923, the judgment* 
debtor came into Court with an ap¬ 
plication stating that he had now 
discovered that a mistake had been 
made and asking the Court to res¬ 
tore him to possession of 15 out of 
20 bi3was which bad been sold. The 
respondent, Chuttan Lal, objected 
that the application was not cover¬ 
ed by S. 47 of tbe Code of Civil Pro¬ 
cedure, under which it professed to 
be brought, and that it was barred 
by Order 21, rule 92. He also aver¬ 
red, and this is not contradicted, that 
he purchased the property in good 
faith for adequate consideration after 
examining the sale certificate. The 
lower appellate Court accepted the 
respondent’s contention and dismis¬ 
sed the application. The judgment- 
debtor had not based his case on S. 
151 of the Code of Civil Procedure, 
but the learned Judge considered 
whether he could or should apply that 
section and decided that he would 
not be justified in doing so because 
to do so would be to penalise the res¬ 
pondent who acquired the property 
for valuable consideration, beoause 
the judgment-debtor contributed to 
the present state of things by his 
own negligence, and because in his 
opinion the judgment-debtor had a 
remedy by suit against the decree- 
holder. 

The question whether S. 47 applies 
is concluded against the appellant 
by the Full Bench ruling of this Court 
in Bhagwati v. Banwari Lal (1). It 
was there held that a question bet¬ 
ween the auction-purchaser and the 
judgment-debtor with reference to 
the possession of property sold under 
the decree was not oovered by S 244 
of the old Code of Civil Prooedure 
which corresponds to S. <*7 of the pre¬ 
sent Code. It was argued for the 
appellant that there are dicta to be 
found in some reported judgments of 
this Court which throw a doubt on 

the correctness of that decision, but 
however that may be, it is impossible 
to hold that the Full Bench ruling has 
ever been superseded or that it has 
ceased to be binding law in t his p ro- 

Cl) [1908] 3i “Air 'To 
416=5 M.L.T. 185. « 
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vince. It has recently been followed 
bj a Full Bench of the Bombay High 
Court in Hargovind Fulchand v. 
Bhudar Raoji (2) the auction-pur¬ 
chaser being held to be the repre¬ 
sentative of the judgment-debtor and 
not of the decree-holder. It also ap¬ 
pears to be barred by the Order 21, 
rule 92. The judgment-debtor could 
certainly have applied under Order 
21, rule 90 to set aside the sale on 
the ground that property not covered 
by the decree had been proclaimed 
for sale anl sold. The appellant 
has not based his case on the 
provisions of S. 151 of the Code 
of Civil Procedure though the third 
ground of appeal seems to hint at 
the Court making use of that section 
to rectify the mistake which has 
been made. We think that this is 
not a case in which that section can 
properly be applied. The present 
application was not made till more 
than three years after the sale, and 
it is substantially directed against a 
purchaser for value who was no party 
to the decree and who acquired the 
property in good faith on the basis 
of the sale certificate. We accord¬ 
ingly dismiss the appeal but under 
the circumstances we direct that the 
parties bear their own costs. 

Appeal dismissed . 

(2) 1924 Bom. 429 = 48 Bom. 550 = 26 Bom. 

L.R. 601 (F. B.) 
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Walsh, J. 

(Mrs. Alice) King -“Plaintiff—Ap¬ 
pellant. 

v. 

Mr. King — Defendant —Respon¬ 
dent. 

F. A. No. 295 of 1923, Decided on 
23rd July 1924, from the decree of the 
Dt. J., Agra, D/-12th March 1923. 

% Divorce Act , (IV of 1869) S. 10— Threat 
of force to pregnant woman is legal cruelty — 
Adultery condoned by wife can be revived by 
legal cruelty. 

When a huiband is guilty of adultery but if 
excused by the wife and taken back by her, 
the effeot of oruelty towards her on his part 
is to revive the previous adultery even though 
his aotual conduot At the time may not be 


adulterous. Legal oruelty can be constituted 
by threats or force used towards a pregnant 
woman. (P 238 0 2] 

S. Abu Ali anl A. Sanyal —for 

Appellant. 

Judgment— This is an appeal by a 
petitioner in divorce. It is, in fact, 
a very unusual case. We do not re¬ 
member any case of the same kind 
coming up to this Court. The wife is 
the petitioner, and she originally al¬ 
leged adultery and cruelty of various 
kinds and also desertion, casting her 
net very wide in the petition. The 
learned Judge, in a careful trial, has 
come to the conclusion that the acts 
of adultery mainly relied upon before 
him are not established, and we are 
bound to say that we agree. How¬ 
ever, suspicious they may appear to 
the wife herself knowing the cha¬ 
racter of her husband, they fall short 
of proof which can be accepted in a 
Court of law ss establishing a serious 
matrimonial offence or as establish¬ 
ing the offence in this particular case 
even if it were assumed that the man 
was a man of loose character. He 
has apparently not found the cruelty 
to be established. He seems to think 
the petitioner was guilty of exaggera¬ 
tion, and there was undoubtedly 
an absence of independent evidence 
of cruelty. But he did grant her a 
decree for judicial separation with an 
allowance of Rs. 100 for alimony on 
the ground of desertion. The wife is 
very poor, and probably has never 
been able to prepare her case, and to 
obtain such evidence as might have 
been obtainable in the course of a 
careful preparation in order to estab¬ 
lish her allegations, a matter about 
which one can feel no surprise. Like 
most people in her position she has 
had a struggle to get on depending 
very largely on the friendship 
and help of a lady, Mrs. Freeman 
with whom she lives. She now comes 
to this Court (and this is the unusual 
feature of the case) asking us to hold 
that her case is made out and the 
learned Judge was wrong in refusing 
to grant a decree for dissolution of 
marriage on the ground of adultery. 

We took the unusual course of 
asking the woman to come into the 
box because in the learned Judge’s 
judgment he refers to a statement by 
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her of an admission by the husband woman of upright character. He 
of adultery with Mrs. Appleton, kept this woman in his hoiise and an- 
adultery which she herself had alleg- parently having had enough of Mm! 
ed in her petition, with a circumst- Appleton wrote to his wife, who wag 
antial story of the years in which it then living with her mother in Agra,’ 
had taken place and the statement asking her to take him back, just the 
that two children were born from the sore of thing a selfish brute would do 
•connection. It struck us as curious when he got tired of Mrs. Appleton, 
that the Judge should have mention- It appears that at this stage Mrs! 
ed this admission, which is certainly Appleton was expecting a child from 
evidence against the man who makes Mrs. King’s husband. He came back 
it, and have paid no further attention to Agra and told Mrs. King, and we 
to it in the course of his judg nent. have no reason to doubt the truth of 
We, therefore, allowed the petitioner this statement, that Mrs. Appleton 1 
to be sworn for the purpose of ex- had lived with him and two children 
amiriing her more in detail on the had been born, one of whom had died 
subject cf this admission. The result and the o'her was born a month or 
of her evidence is that the case takes two after he had returned to Agra of 
an entrely different complexion which no secret was made in a letter 
from that which it wore when the which Mrs. King had received in 
learned Jurge was dealing with it. Agra. She forgave him, and he, as 
She gave abundant evidence of expected, behaved well for a time, 
cruelty in great detail, and no body the result of which was that she be- 
who realises the temptations and came pregnant. He geerrs to have 
dilf iculties in this country, and broken out again and done just what 
specially in the hot climate, and a man of the character which she 
knows that the man is neglecting his gives him would be likely to do when 
wife and rui ning after other women, his wife was pregnant, ran after 
and is leading a somewhat rough other women and treated her with 
outdoor life, and is also inclined to gross brutality. Threats of force used 
drir k, can be surprised at the evi- towards a woman in that condition) 
dence she has given of his rough are sufficient to constitute legal! 
treatment cf her in the house. A 9 a cruelty, and we have no doubt that) 
rule a n an of that type is either a what she said was true, that if she 
domesticated decent husband, or he attempted to reproach him for his 
is a rough passionate animal who fresh frivolities and neglect he be- 
being tired of his wife, specially if came violent, threatened her and used 
she is pregnant has nothing good to the whip. We accept the evidence 
say either to or of her and is apt to and find that he was guilty of cruelty 
treat her w ith cruelty and violence, after she lock him bick and became 
specially when in drink, in order to pregnant by him in 1921. The effect 
keep hi r quiet. If he is prepared to of that at any rate according to some 
be unfaithful he probably thinks it decisions, which we are entitled to 
best to frighten .<nd to threaten her follow, is to revise the previous adul- 
to keep her quiet. We think it very tery, even if ic w as not revived by 
probable that this man, who is a very the levity of the respondent’s conduct 
big man, and um aithful, and accord- with women at Agra after he came 
ing to the woman’s evidence in the back. We, therefore, allow the ap- 
Court below given to drink, knocked peal, find the husband guilty of ad- 
her abouc whenever he felt disposed ultery with Mis. Appleton before 
to do s6. The story she has told us 1921, that it was condoned by the 
to-day we accept. She appears to be wife, and revived by his subsequent 
an honet-t woman. She says that he cruelty before her confinement with 
had left her for a period of 1 year the last child, and we grant a decree 
and 10 months and returned alone to nisi for dissolution of the marriage 
the Colah Coal Fields, where these give her the custody of the two 
two bad previously lived and where children now living. We maintain 
they both had known a Mrs. Ap- the order for alimony and costs made, 
pleton, who was not believed to be a by the District Judge of Agra, and 


1925 Har NaraIN v. KING Emperor (Mukerji, J.) Allahabad 239 

give the wife the costs of this appeal and were present at the time. The 
for what it may be worth to her learned Sessions Judge want* d to get 
though we are afraid it will not be at the bottom of the case and sent for 


much. 

Appeal allowed . 
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Mukekji, J. ; ' 

Har Narain— Appellant. 

v. . 

King Emperor— Opposite Party. 
Criminal Appeal No. 353 of 1924, 
Decided on 8th August 1924, from an 
order of the S. J., Budaun, D/- 27th 
March 1924. 

♦ Petal Code , S. 228— Giving indirect 
■ansuern amounts to refusal bxt not intuit— 
Pei,al Ccde t S. 179. 

Where a vitnesa, though peraistently aiked 
ty the Cou't to give certain information, 
per* sfced in g v.ng ao indirect answer, 

H<id : tint this amounted t> a refusal to 
answer qies’.ioi and that ao offeDce iindar 
6. 179, was committed hut rot one un er 
S. 228. [P 23), C 2 P 2 0, C 11 

Mushtaq Ahmal —for Appellant. 
Asst. Govt. Advocate— for the Crown. 
Judgment —This is an appeal by 
one Har Nariin who has been con¬ 
victed of an offence under S. 228 of 
the Indian Penal Code under pro¬ 
ceedings tak-n under S. 480 of the 
Criminal Procedure Code. The sen¬ 
tence inflicted is a fine of Rs. 200, in 
default one month’s simple imprison¬ 
ment. 1 here is also an application 
in revision on behalf of Har Narain. 
This was filed against the contin¬ 
gency that no appeal lay. There can 
be no doubt that an appeal lies and 
therefore the application in revision 
is rejected. 

The facts given in the judgment by 
which the appellant was convicted 
*re more or less nummary, but they 
do indicate what really happened. 
To understand the whole circum¬ 
stance it would be necessary to know 
the facts of the case which were 
before the Sessions Judge. 

It appears that six persons were 
charged with murder and the learned 

Sessions Judge was hearing the case 

against those men. The person mur¬ 
dered was one Misri. Badri Prasad 
was his brother. Badri Prasad said, 
among other matters that, he saw the 
actual murder from the roof of his 
house and also noticed who were the 
oersons that committed the murder 


the app llant Har Nariin under S. 540 
of the Criminal Procedure Code inas¬ 
much as Badri Prasad had stated that 
shortly after the murder Har Narain 
the Mukhia of the village had arrived 
on the scene. When Har Narain was 
under examination he was asked, vide 
his statement on the file of the 
sessions trial, what Badri Prasad had 
stated to him. Evidently the appel¬ 
lant would not say anything beyond 
this that Badri Prasad did not men¬ 
tion any names that is to say 
Badri Prasad did not mention if 
he had seen the accused persons 
at the t me of the murder. The 
learned Juige has noted the question 

put by him and the answer given by 

the witness in the deposition itself. 
This shows that he despaired of 
having a relevant answer to his 
questions and was obliged to take the 
extreme step of taking down the 
question in order that the answer and 
the question together might >how ho v 
things were going on in his Court. 
His note runs as follows : — 

“ Note:—This witness, asked again 
and again what Badri said, vn ill reply 
nothing but only ‘ He nam d no one ’. 
Asked if Badri said how the murder 
happened and whether he gate any 
other information the witness merely 
replies ‘ He named no one ' 

It is clear that the Judge was 
attempting to find out whether 
Badri’s story was true and whether on 
the arrival of the Mukhia ho had 
given out in detail ihe story which he 
gave subsequently in Court. 

It has been urged before me that the 
witness did not understand the ques¬ 
tion and in any case he never wanted 
either to insult the Court or to inter¬ 
rupt it while sitting in a stage of 
judicial proceeding. I agree that this 
is really not a case under S 228 of 
the Indian Penal Code. The case 
really comes under S. 179 of the 
Indian Fenal Code. That is a section 
which is covered by S. 4*0 Cr.P.C. and 
the learned Judge could take action 
under the said rule of procedure. 

On the question whether the wit¬ 
ness deliberately refused information 
or whether he did not understand the 
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question of the Court, 1 think we 
must accept the Judge’s version of 
the story. The question has been 
taken down in the vernacular record 
as also the answer. When the witness 
persisted in giving no information 
beyond this that Badri mentioned no 
names, be certainly refused to answer 
the questions that had been put to 
him. As I have already stated, the 
learned Judge wanted information as 
to what, if anything, Badri stated to 
the witness, as to the murder. The 
answer that Badri mentioned no 
names was no answer to the question 
put to him. The result was that the 
Judge’s attempt to get at the truth 
was partially frustrated by this wit¬ 
ness. 

I alter the conviction from one 
under S. 228 of the Indian Penal Code 
to one under S. 179 of the same Code. 
As to the sentence I think that hav¬ 
ing rtgard to the extremely grave 
nature of the case which was being 
heard by the learned Sessions Judge, 
the conduct of the appellant w r as very 
reprehensible. I therefore refuse to 
interfere with the sentence. 

Conviction altered . 


tion of the plaintiff's decree against 
the other defendants. The suit has 
not been tried on the merits, both 
Courts having dismissed it as barred 
by S. 47 of the Civil Procedure Code* 
The ground taken by the trial Court 
and approved by the Court below is 
that, according to the allegations in. 
the plaint, Ramraj Singh's purchase 
was made after the issue of an in¬ 
junction and of an attachment in 
execution of the plaintiff’s decree. 
Under these circumstances the Courts 
have held that Ramraj Singh is a re¬ 
presentative of the Judgment-debtor 
under the ruling in Lalji Mai v. Nand 
Kishore (1), and therefore the plain¬ 
tiff’s remedy was under S. 47. It 
appears to us that the Courts have 
not paid sufficient attention to what 
actually took place. Ramraj Singh’s 
allegation on which his objection was 
founded was that he made his pur-, 
chase prior to the attachment’ and 
was holding under an independent 
title. This contention was upheld by 
the executing Court. His objection 
was treated throughout as an objec¬ 
tion under Order 21 rule 58, and the 
order passed was passed under that 
rule. The order specifically directs 
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Daniels and Neave, JJ. 

Mathura Das—Plaintiff—Appellant 

v. 

Ramraj Singh and others —Defend¬ 
ants—Respondents. 

8. A. No. 1068 of 1922, Decided on 
3rd July, 1924, from a decree of the 
Dt. J., Allahabad, D/- 18th March, 
1922. 

Civil P. C. S. 47 —Section cannot bar a suit 
by deer eehcldir specifically directed to file 
by an erdir under 0. 21 R. 68 — Civil P . 
C. 0. 21 R. 58 % 

A Suit filed by decree-holder in pursuance 
of an order passf d under O. 21, R, 58 directing 
him to file a separate suit to establish his 
title cannot be dismisied on the ground that 
the remedy lay under S. 47. IP. 240 C. 2] 

Iqbal Ahmad— for Appellant. 

K. N. Katju— for Respondents. 

Judgment.—This suit was filed for 
a declaration-that a sale deed executed 
by the plaintiff’s judgment-debtor in 
favour of the respondent Ramraj 
Singh on 23rd April 1919 is null and 

void as against the plaintiff and that 
the properly is liable to sale in execu- 


the decree-holder to file a separate 
suit to establish his title. It appears 
to us that, if the decree-holder had 
attempted to appeal against this 
order, his appeal would have been 
rejected on the ground not only that 
the order purported to have been 
passed under Order 21 rule 58, but 
that the Court below had held that 
the purchaser was a third party to 
the suit and not a person who had 
purchased pending the attachment. 
Under these circumstances it amounts^ 
to a denial of justice to refuse tol 
entertain the plaintiff’s suit on thel 
ground that the remedy lay under S.| 
47. We set aside the decrees of the 
Courts below and remand the case 
through the lower appellate Court to 
the Court of first instance for tria 
on the merits. The appellant wi 
get his costs of the appeal to tnis 
court including in this court tees o 

the higher scale. Other costs win 
abide the result. 

* 0 

(1) [1897] 19 AH. 33*—18»7 A. W. nTtS 



1925 


Murari Lal t. e. V. David 


* 1925 ALLAHABAD 241 (1) 

DANIEL8, J. 

Baldeo anrl others— Defendants—Ap¬ 
pellants. 

T. 

B hag wan Misir— Plaintiff— Respon¬ 
dent. 

S A .'Jo. 640 of 192i. Decided on 
12th July 1923 against the Decree of 
Sub. J„ Basti, D/- 20th February 1922 

♦ Hit d < Lan—Alienation bn father can be 
attacked w thout p r omng illegal or immoral 

debt un 1 ess th^ sale naian execution sale or in 
lieu of a itece'Ie' t debt. 

. The cirourastarcei in which it is necessnry 
for the f o s to § o-s th it the debt was i legal 
or im no or liner er to recover the property 
are two o ly. Tie firgt ig, where pro^rty 
hns passed out of the fam* y under a eoovey- 
apee executed by a father in consiJeration of 

an an»ec?deot debt in order to raise moi.ey to 

pay off such (Iebt. The second is. where pro¬ 
perty has bepn sold in execution of a decree 
to. the lather's dt b?. 

In tbo (aie of a private sale executed for 
an amount piid in ca«h, there is no necessity 
to stow that iho debt supporting the *Iiea- 
tion was il.egal or immoral. (P. 241 C. 2J 

Braj Natn Vyas— for Aopellants, * 
Jung Bahadur Lal and S. P. Sinha - 
for Respondent. 

Judgment. This appeal arises out 
of a suit in which the plaintiff sought 
to set aside a sale deed executed by 
bis father in 1917 and to recover pos 
session of the property on the ground 
that the sale was not for legal neces¬ 
sity. The case as put in the plaint 

was that the consideration never 
passed at ail and that if paid it was 
paid for illegal purposes. However, 
the substantial issue in the Courts 
below was that of legal necessity. 

lhe sale consideration was Rs 119 

Rs. 41-4 0 has been found to be bind¬ 
ing on the plaintiff and the plaintiff 
has submitted to this part of the 

R « Cr 77 ,on The rtmaini,1 S amount of 
R..77-U-0 was paid in cashatthe 
time of registration and as to this the 
Court below finds that there was no 

Ugal necessity Against this portion 
Of the decree the defendants appeal. 

Unly two ileas have been urged 
before me The first is that The 
amount °f Rs. 77-12-0 was taken for 

The ar S u ments ad- 
fanced in support of this plea are 

purely questions of fact. The items 

£ J U t e8 n’° n u Were st * ted in sale- 
deed to have been borrowed ;or house- 

hold expenses and for payment of 
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petty debts. The defendants adduced 

evidence to show that they were 

borrowed for the purchase of bullocks 

and funeral expenses of the plaintiff’s 

grandfather. The Court below has 

given good reasons for disbelieving 

this evidence and the finding is one 

of fact. It is not open to attack in 
this appeal. 

The second plea is that the plaintiff 
can only recover property which has 
once been sold by showing that the 
sale consideration was for illegal or 
immoral purposes. This plea is 
equally untenable. The circumstan¬ 
ces in which it is necessary for the 
sons to show that the debt was illegal 
or immoral in order to recover the 
property were laid down by their 
Lcrdships of the Privy Courcil in 

Titdharee Lall v. Kantoo Lall (11 
Ihere are two such circumstance, 
and two only. The first is, where 
property has passed out of the family 
under a conveyance executed by a 
father in consideration of an antece¬ 
dent debt in order to raise money to 
pay off such debt. The second is, 
where property has been sold in exe 

^hf° n M° f m d u Cree for tbe fathers 
debt. Neither branch of the rule has 

any application to this case. This 

was notan execution-sale but a pri- 

°T V p ya ™ e ; and ’ 30 fyr ^ this 

item of Rs. 77-12 0 is concerned, if 

as a private conveyance executed 

not in lieu of an antecedent debt but 
for an amount paid in cash at the 
time of the rc-g stration of the deed. 
The appeal, therefore, fails an d it is 
accordingly dismissed with costs. 

7, v , —- ^ pn ogj ,i J fi fn iff 
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Lindsay and Kanhaiya Lal, Jj. 

A and ,,not/ ^ r ' “Plaintiffs 

N ° 521 °f 1923, Decided on 
3rd November, 1924, from a decrap 

^' Cawnpore 

(a) Civil P. C., S. 80 —Official /. • * 

rtxsrassssi 


242 Allahabad 


urari Lal v. E. V. David 


1925 


5 ubl ? c officer within the meaning of 8. t 
ub S. 17 and be U protected by 3. 80. An 
Official Receiver stands on a hig'ier footing 
than a race ver appointed in a partioaler cate 
and therefore n » suit it maintainable against 
him without the r.q lisitt notice. A ia ot on 
grant!d by Inso'v^cy Court ex pnrte oimot 
betaken a' ai adequate oomplianct with the 
requi emenu of 3. 80 of t ie Code of Civil 
Proceiure. IP 212 C 2 & P 213 0 1| 

(b) Civil P. C 8. 60 —Plea as to want of 
notice may be raised at the final hearing. 

A p ea at t > want of notice under 8.80 1s 
not barred even t-iongh it U »aiied for the Aral 
time at the date of 6nal hearing. (P 2l3 C lj 

A. P. Dub p —for Appellants. 

K. AT. Katju —for Respondents 

Judgment — The question for 
oonsiaeration in this appeal is 
whether the suit brought by the 
plaintiffs-appellants for a declarxtion 
of their title to a two-thirds share of 
thehou^ein dispute was maintain- 
able against the receiver without any 
notice under 3. 80 of the Code of 
Civil Procedure. 

The plaintiffs are the brothers of 
oneBehari Lal, who was adjudicated 
an insolvent. The defendant was 
appointed an Official Receiver under 
8. 5 of the Provincial Insolvency 
Act, V of 1920, and in that capacity 
he took charge of the estate of the 
insolvent, including the house in 
dispute whereof a two third share is 
now claimed by the plaintiffs. 

On the date fixed for the first 
hearing the receiver appeared and 
filed his defence; but no plea was 
raised by him regarding the omission 
of the plaintiffs to send him a notice 
of the kind above referred to, but on 
the date fixed for final hearing, he 
filed an application urging that the 
»uit was not maintainable without 
such notice; and ne asked the Court 
to take cognizance of that objection 
and add another issue to those which 
had been previously framed. The 
oourt below amended the issues and 
after hearing arguments gave effect 
to that objection and dismissed the 
claim. 

S. 80 of the Code of Civil Procedure 
requires that no suit shall be institut¬ 
ed against a public officer in respect 
of any act purporting to be done by 
such public officer in bis official 
capacity, until the expiration of two 
months next after notice in writing 
ban been given to him or left at bis 


office, stating the cause of action, the 
name, description and place of resi¬ 
dence of the plaintiff and the relief 
which he claims. It further requires 
that the plaint shall contain a state¬ 
ment that such notice bad been 
delivered. A public officer is defined 
by S. 2 (17) of the Code of Civil 
Procedure, and the definition includes 
every officer of a Court of justioe 
whose duty it is, as such officer, to 
take charge of or dispose of any 
property and every person specially 
authorized by a court of justice to 
perform such a duty. S. 28 of the 
Provincial Insolvency Act lays down 
that on the making of an order of 
adjudication the whole of the pro¬ 
perty of the insolvent shall vest in 
the court or in a receiver; and 8. 59 
declares the duties and powers ot the, 
receiver when so appointed, and 
among tho*e duties and powers he has 
been given the power to realise the, 
property of the debtor and to sell 
that property or any part thereof and 
to give receipts for any money recei¬ 
ved by him. His official duties, 
therefore, fall within the purview of 
S. 2(17) of the Code of Civil Pro¬ 
cedure; and outside the Insolvency 
Court which appointed him, he is 
entitled to the protection afforded by 
S. 80 of the Code. No tuit can, there¬ 
fore, be instituted against him in 
respect of any act done by him in his 
capacity as such a public officer 
without a previous notice of the kind 
prescribed by that section. Ia Anna 
Lnticta De Silva v. (robiwi (1) it was 
held that as soon as a receiver was 
appointed under the Provincial In¬ 
solvency Act, he became a public] 
officer within the meaning of S. 2, ( 
Sub-S. 17 of the Code of Civf 
Procedure and he was protected by 
S. 80 of the code against any plaintiff] 
who fiied a suit against him wit 
regard to any act done by him a 
such receiver without giviDg th 
requisite notice. The person against 
whom the ?uit in that case was filed 
was a receiver appointed for parti¬ 
cular case to take charge of the ipro¬ 
perty of the insolvent. An Official 
Receiver stands on a higher f°otinfl 
and the Court belpw, therefore, right- 1 


ill iiSioi 44 Horn. L u. 4U- 

L.IL957., 
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ty held that no suit was maintainable 
against him without the requisite 
notice. 


It is urged on behalf of the plain¬ 
tiffs-appellants that the suit had 
been filed afterobtaining the sanction 
of the insolvency court and that that 
sanction should be taken as tanta¬ 
mount to a notice to the receiver 
or as an effective substitute for such 
a notice, but the proceedings taken 
by the insolvency court show that 
the order granting the sanction was 
an exparte order gianted evidently 
without any notice to the receiver 
and in no circumstance can such a 
sanction be taken as an adequate 
Compliance with the requirements of 
$. fcO of the Code of Civil Procedure. 

It is further urged that the receiver 
had waived the notice inasmuch as 
no such objection was taken by him 
in his written statement. But it is 
open to a defendant if the court 
permits to apply to amend his written 
atatement or to apply to urge an 
additional plea before the commence¬ 
ment of the triai and this is what 
was done in this case by the receiver. 
The explanation of the receiver is 
that certain observations in the 
decision in Mt. Mahorana Kuntcar v. 
E. V. David (2) brought to his atten¬ 
tion his right to claim such a notice, 
of which he was till then not cogni- 
Banfc. His failure to raise such an 
objection in the written statement 
cannot per se be regarded as a waiver, 
even if a waiver were otherwise 
admissible, because the objection was 
raised practically before the trial had 
commenced and before any prejudice 
could have been caused to the plain¬ 
tiffs by the lateness of the stage at 
which the objection was raised. 


Our attention has been drawn to 
the decision in Maflindra Chandra 
Nandi v. Thf Secretary of State (3) and 
Bhola Nath Boy v. Secretary of State 

u* of these cases the 

objection was *aisfd at a very late 

stage cf ihe case after the'original 

written statement and some further 


(2) 1924 A , 1.40=:4« Aq. 16 = 81 A.L.J. 731 
4 L R A Civ. 483. 

(S) 11»07| 34 Cal. 357=5 C. L. J. 148 
(4) 119121 40; Cl. 503=16 L 0. 849=17 

04 . 


written statements had been filed and 
the case of the plaintiff bad been 
completely closed; uhile in the latter 
case the objection was not taken at 
all by the party concerned but wtB 
raised for the first time at a late stage 
by another party who had no right 
to raise tbe objection. The decision 
of the court below must, therefore, be 
sustained and this appeal must there¬ 
fore fail and it is hereby dismissed 
with costs. 


Appeal dismissed. 
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SULA1MAN AND KANHAiYA LaL, JJ. 

Gulab Rai —Plaintiff—Appellant. 

v. 

Sundar Lal and others — Defen¬ 
dants—Respondents. 

Letters Patent Apperl No. 75 of 
1921, Decided on 8th May 1924, from 
a judgment of Walsh, J. 

Ctfi7 D .C. 8.11— Lower Court deciding o u 
title and possession—Appellate Court deciding 

On title alone—No res jndieata regarding ©oa¬ 
ses* ion arises . 

Where the decision of the provioua tui* 
proceeded in the firat Court both on the qaea- 
tion of poasesaion and tide but the deciaion 
of ihe appellate Court waa Confined to the 
queation of title alone. 

Htldi there waa no resjudicata regarding the 
queailon of poMeaaien. 244 0 3) 

Gulzari Lal- for Appellant. 

Kailas Nath Katju —for Respon¬ 
dents. 


Judgment. —The dispute in thi6 
appeal relates to a kothari and 
siohari which formed a part of a 
larger house, which has been the 
subject of litigation between the 
parties more than once. The original 
owner of the house was one Sil 
Chatd who had two sons Gulab Rai 
and Parshadi Lal. He sold half the 
house to Gulab Rai. Subsequently a 
euit was brought by Sil Chand and 
Gul.hRaHn igog for the ejectment 
of Parshadi Lal from the said house 
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on the allegation that he was occupy¬ 
ing it with the consent of the plain¬ 
tiffs. That suit was decreed on the 
29th January, 1910, and the plaintiffs 
claim to have possession through 
Court in pursuance of that decree 
on the 8th July, 1910 
Sil Chand died in 1913. Parshadi 
Lai and his sons tnereafter brought 
a suit against Gulab Rai for the 
partition of a one fourth share of the 
said house along with some other 
property. But that suit was dismiss¬ 
ed on the ground that Parshadi Lai 
had separated from his father in his 
life-time, and that though Gulab Rai 
had also separated from him he had 
re-united with him before his death. 
The allegation of the piaintiff Gulab 
Rai in the present suit was that the 
defendants who are the sons of Par¬ 
shadi Lai had come int i the house 
after the deith of Sil Chand on a 
visit of condolence and thac they had 
remained in possession of the room 
and sidhari aforesaid since without 
any right. The Court of first instance 
however found that they had been in 
possession of the house along with 
their father Parshadi Lai form more 
than twelve years prior to the suit. 
On appeal :he learned Additional 
Subordinate Judge held that it was 
not necessary to go into the question 
of adverse possession or limitation 
because according to the view taken 
by himof the evidence adduced in the 
case, the plaintiff had not obtained 
actual possession over the portion of 
the house in question, as required by 
law, and that S. 47 of the Code of 
Civil Procedure therefore barred the 
claim. There was a further appeal to 
this Court which was summarily dis¬ 
missed with an observation that the 
point of law was purely academic, 
that the facts had been clearly found 
and that if the lower Appellate Court 
was not right, the first Court at all 
events was. The lower appellate 
Court, however, did not record any 
finding on the question of limitation 
or adverse possession. It contented 
Itself with a finding that no actual 
possession had been delivered to the 
present plaintiffs and his father Sil 
Chand in execution of the decree 
which they had obtained against 
Parshadi Lai. We have however 


examined the evidence adduced in thef 
case and are satisfied that the finding! 
of the Court of first instance, namely,! 
that the defendants and their father 
Parshadi Lai had been in possession 
of the dispute 1 portion from more* 
than twelve years prior to the suit 
was amply borne out by the evidence 
adduced in the case. The question of 
the applicability of S. 47 of the Code 
of Civil Procedure to the circumst¬ 
ances of the present case therefore 
ceases to be material. The decision 
of the previous suit for partition pro- 
cfeded in the Court of first instance 
both on the question of possession 
and title but the decision of the ap¬ 
pellate Court and this Court was con¬ 
fined to the question of title, and the 
plea of res judicata so far as it adepts 
the question of possession cannot 
therefore be entertained. This ap¬ 
peal must therefore fail and it ia here¬ 
by dismissed with costs including i’ o es 
in this Court on the higher scale. 

Appeal dismissed. 
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Damels, j; 

t'aqir Mohammad —Plaintiff - Ap¬ 
pellant. '• 

# 

v. 

Bka(j(ju Khan and oi/^r6—Defend¬ 
ants— Respondents. 

Second Appeal .No. 1493 of 1922, 
Decided on 18ih February 1924, 
against the decree of the Du J*» 
Farrukhabad, D/- 19th July, 1922. 

Evidence Act , S . 116—Kabuliyat executed 
by per non already in possession as tenant of 
third yarty d tes not create estoppel. 

The mere execution of a kabuliyat by a 
penoi a ready io possession as tenant of a 
third pa ty do?a not operate as an estoppel in 
favour of the plaintifl in while favour it 'as 
been executed. Even admitting & kabuliyat 
by itself can create a contract of tenancyt 
where the landlord has not let tno tenant into 
possesion and tbus has not performed his 
part of the contract, the kabulijai cannot 
debar a tenant who has been already in 
possession as tenant from a third party fro® 
denying the p.aintifif's right. IP 245 O 

N. C. Vaish—ioi Appellant. 

Saila Nath Mukherji —for Respon¬ 
dents. 
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Judgment.-— This is an appeal by 
the plaintiff Fakir Mohammad 
against the dismissal of his suit for 
arrears of rent against the defendants 
under the following circumstance*. 
The three defendants Bhaggu Khan, 
Abid Khan and Yakub Khan are 
cultivating the plot in suit probably 
from the original occupancy tenant 
under a sub-lease for five years the 
term of which had not expired. Du¬ 
ring the pendency of the sub-lease the 
occupancy tenant gave a lease of the 
same land to the plaintiff Fakir 
Mohammad. This lease was contrary 
to the provisions of S 35 of the 
Tenancy Act and it is not now dis¬ 
puted that it was illegal. The plaintiff 
however got one of the three sub¬ 
tenants Abid Khan to execute a 
kabuliat in his favour. In this Court 
he relies on S. 116 of the Evidence 
Act and urges that Abid Khan having 
executed a kibuliot in his favour is 
precluded from denying his title and 
therefore even though the suit might 
be dismissed against the other defen¬ 
dants it should have been decreed 
against Abid Khan. 

This argument is good so far as it 
goes but it does not entitle the appel¬ 
lant to succeed. Where a contract 
contains mutual obligations a party 
who is unable to perform his part of 
the contract cannot exact perform¬ 
ance from the other party. Admit¬ 
ting that a kabuliat is sufficient to 
constitute a contract of tenancy, [the 
point was left open in the Full Bench 
case of Sheo Karan Singh v. Maharaja 
Parbhu Narain Singh (l)] the lessor is 
deemed to contract that he will give 
the lessee possession as a lessee. This 
the plaintiff cannot do. Abid Khan 
remained bound jointly with the 
defendants to pay rent to the original 
tenant fro n whom they were jointly 
holding. The kabuliat was a mere 
paper transaction and intended to 
strengthen the plaintiff’s hand in the 
dispute regarding the validity of the 
plaintiff’s lease. The estoppel relied 
on by the plaintiff can only operate 
against his tenant and a tenancy 
implies that the tenant has been let 
into possession of the land by or on 
behalf of the land-lord. Here the 

'll) All. 5476 a* X.O. 211=6 AO.> 
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defendants have been in possession 
throughout as sub-tenants of the 
occupancy tenant. The law is thus 
stated in Mr. Ameer Ali’s commen¬ 
tary on S. 116 of the Evidence Act. 

“ Where however tne tenant bt ing 
already in possession has made an 
attornment or acknowledgment of the 
tenancy he may show that he did so 
through ignorance, mistake or the 

like.*’ 

In this view the mere execution of 
the kabuliat by a person already in 
po-session as tenant of a third party 
does not operate as an estoppel in 
favour of the plaintiff. 

I therefore dismiss the appeal with 
costs. 

Appeal dismissed. 
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Daniels, J. 

Basanti —Applicant. 

v 

King Emperor —Opposite Party. 
Criminal Ref. No. 26? of 1923. De¬ 
cided un 23rd May 1923, from the S.J., 
Saharanpur, D/- 24th. April 1923. 

Prim Pro.C<d\ S. 350 — Applic. bility— 

U. P. Municipalities Act , S. i47\ e’.< 7 - iry under. 

The prrvif>i ns of S. 350 Criminal P C.^pply 
to a »*“ qu ry, under S. 2)7 of the U. P. MUuici* 
pall tics Act. 

The parties were not represented. 
Judgment —This is a reference by 
the learned Sessions Judge of Saha¬ 
ranpur asking that the order of the 
Magistrate in a proceeding under 
S. 247 of the U. P. Municipalities Act 
be set aside and a fresh enquiry order¬ 
ed on the ground that the Magistrate 
did not comply with the provisions 

of S. 350, Cr. P. C. The enquiry was 
commenced by one Magistrate and 
concluded by another. Tne accused 
asked to have the witnesses re-sum¬ 
moned before the Second Magistrate 
as he was entitled to do, but this 
was not done. I agree with the 
learned Sessions Judge that the pro¬ 
visions of S. 350 apply to an enquiry 
under S. 247 of the Municipalities Act 
I accordingly accept the reference, 
set aside the Magistrate’s order, and 
direct that the case be re-heard, 

Re-hearing directed. 
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Walsh, Ag. c. J., Sulaiman, j. 

Karon Singh and others— Plaintififs- 
Appellants. 

V. 

Ram Sahai —Defendant-Respondent 

Letters Patent Appeal No. 29 of 
19*3, Decided on 2nd July, 1924, 
against the judgment of Sluart, J., 
D/- 15th November, 1922. 

( i)U.P % Lard Revenue Art (III of 1901) 

B*8ct3{k)— No qm$ i >n touchii-g partition cr 
Uhion (f mahal— 8 ction does not apple , 

8, 233 ik) of Act III of 1901 cao have no 
ap:)lic itio i to a t aso, in which no qitit on 
•flfectmg the part tion i r union of the mahal 
U at all raised. [P 246 C z) 

^ (h) Civil P, C, S, 11 — Proceeding* /or parti• 
Uon of co-sharer tillage—Rate of profile 
allowed t > < ut-gr ing sharers is not res jud cat a 
as between parties continuing as co sharers 
after partition. 

Whf re a partition of a co-sharer village 
took place and t e present plain iffs and 
defendant lamb rd»ir were on the ta i e t'de 
and cor-tinued to be joint ar*d eo-*hirers in 
the a.ime ra-ibal, even after the partition, 

Hel : therate at * hich the p ofits payable to 
the outgoing co-sWers was oalcu-ated in the 
partition proo ed.ngs ia not reS judicata as 
between the plan t* ffs and defendant inter se 
in a suhseq ,ent action for share of profits. 
42 All. 309 Foil. (P 246 0 2) 

& « D. Sinha —for Appellants. 

A. P , Dube —for Respondent. 

Judgment. —In this appeal the 
only question that arises for consi¬ 
deration is as to the amount which 
the lambardar had to give credit for 
in asceitaining the plaintifrs* share 
of the profits of the mahal. Before 
the partition, although the rental of 
one plot in question was recorded as 
being Rs. 75-3-9, in a previous 
litigation the plaintiffs were allowed 
their share of the profits on the 
basis of a fair rental payable. Sub¬ 
sequent to this litigation there was 
a perfect partition of this mahal, and 
certain co-sharers got their shares 
separated. It is, however, a fact 
that the lambaraar as well as the 
present plaintiffs still remain co¬ 
sharers in the same mahal, which is 
a joint one. At the time of the parti¬ 
tion the papers still showed the rent 
of this plot as being Rs. 75-3-9. The 
learned District Judge therefore came 
to the conclusion that though the 




papers contained this entry, ther* 
was nothing to show whether the 
amount of rent and the nature of the 
holding were in issue in the partition 
proceedings. He accordingly thought 
that the just way was to make 
calculations on the basis of the pre¬ 
vailing rate for non-occupancy 
tenants, and on this calculation he 
decreed the plaintiffs’ claim. On 
appeal a learned Judge of this,Court 
has taken a contrary view. He came 
to the conclusion that the effect of 
the partition proceedings has been to 
override the previous decisions, and 
be was cf opinion that Ihe present 
claim at the prevailing rate for non¬ 
occupancy tenants was really barred 
by S. *33 [k) of Act III of D01. 

We are of opinion that S. 233 (k) of 
Act III of 1901 can really have nc 
application to this case, inasmuch a« 
no question affeoting the partition 
or union of the mahal is at *11 raised. 

It is true that at the time of the 
partition this plot must have been 
taken as an occupancy tenancy of 
the lambardar , and for the purpose 
of calculating the interest of the out¬ 
going coparceners, only Rs 75-3-9 
would have been formally taken as 
its rent. This, it may be conceded, 
might have resulted in some slight 
loss to the out-going caparceners. 
But as was held in the case of Lai 
Behari v. Parkali ft per (1), that 
circumstance can in no way affect 
the rights inter se of those co-sharers 
who remain in the mabal The 
present lambaraar and the plaintififsj 
are still co sharers in the same mahal 
which is joint and it cannot be eaidj 
that their rights as regards this plo 
had been adjudicated upon inter se a 
the partition. We are therefore un¬ 
able to hold that the effect of the 
partition has been to override the 
previous decisions. 

We accordingly allow the appeal 
with costs and restore the decree of 
the lower appellate Court. 

Appeal allowd. 


(1) il920J 42 All. 309*55 I. C. 12*18 A, 
L. J. 110. 
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’ Stcjart, J. 

Ram Kistieu and others —Plaintiffs— 
Appellants. 

v. 

Batdeo Ko?ri and others- Defendants- 
Respondents. ■ 

Second Appeal No. 909 of 1923, 
Decided on 5tri Pebrmry i92>, against 
the decree of the Dt. J., Azamgar, D/- 
5th March 19 3. 

♦ Limitation Act. 8. 6—Coparcener exis¬ 
ted at date of alienation iebanel by lim ta» 
tion jrom setting aixie at e iati »»*— Ajt-r-b.rn 
memb ra though minora are al o itbarred. 

Where a suit by k liidu oo-parcerr r* to »et 
aside An alienaton < f joint fmn ly pro erty 
it barrel by tim tano • as regard* one of the 
pUintiffs, it is alio barred as regards the 
other p auitiffi th »ugn they were minora at 
the date of the in*ti.uti m of the suit, if th y 
were not in ex stance y t the date of toe 
Alienation. 1925 i . C. 33 Foil. [P 247 C 1| 

Ambik'i Prasad for Haribans Sahai - 
for Appellants. 

Peary Lai Bauerji—iox Respon¬ 
dents. 

Judgment—The only points argu¬ 
ed in this appeal are the points that 
the suit was not barred by limitation 
and that the sale was not for legal 
necessity. 

In respect of the first point the 
facts are very clear. Ram Kishen, 
Ram Das, Rim Subhag and Ram 
Karan the sons of Ham Raj brought 
a suit to set aside a sale which Ram 
Raj had made of certain ancestral pro¬ 
perty on the 18»h February 1907. The 
plaintiffs and Ram Raj are members 
of a joint Hindu family governed by 
the Mitaks'hara Law. It has been 
found on the facts by the learned 
District Ju Ige and this finding can¬ 
not be attaikdd in second appeal 
that Ram Kishen was over twenty 
one at the time of the institution of 
the suit and that the other three 
plaintiffs who were minors at the 
time of the institution of the suit had 
not been born at the time that the 
alienation was made. The suit was 
thus clearly time barred as far as 
Ram Kishen is concerned. 

It is also time barred in regard to 
the remainder as they were not in 
existence at the time that the aliena¬ 
tion was nade; on the principles kid ' 


down in Sita Ram Singh v. Cheddi 
Singh (1). The view taken by the 
learned Judges had been accepted as 
correct by their Lordships of the 
Privy Council in a recent suit from 
OuJh (Ranodip v. Permeswar Prasad) 
which has not yet come into the 
regular reports. It is reported in the 
All Injia Reporter of 19^5 at page 33. 

It has been suggested that their 
Lordships of the Privy Council took 
a contrary view in Bavwari Lai y. 
Mahesh(i). It is not the case lhat 
thfy cook a contrary view. They 
refused to nterfere in that appeal in 
respect of alienation which had been 
made before the plaintiff was born. 
This finding is sufficient to dispose 
of the appeal. 

I need only add shortly that I 
agree with the finding of the learned 
D strict Judge on the question of 
legal necessity. This appeal is dismis¬ 
sed with costs on the higher scale. 

Appeal dismissed. 

(1) \m / II 798 = 46 All 882 = 22 A. L. J. 
809=5 L. P. A Civ 631. 

(2) (1919) 41 A !1 63 = 33 I. A. 2*4 = 21 O.O. 
328 = 23 0 W. tf. 577 = 3 0. L J. M8 = 

49 1. C. 540 = 1919 M. W. N 490 iP. O.) 
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Full Bench. 

Mears, C. J., Piggott and 
Mukerji, JJ. 

A Vakil , in the matter of— 

Min Case No. 487 of 1924, Decided 
on 22ad Dsoembar 1921. 

♦ * Legal Practitioner — Instituting on 
client s beh itf, manifestly improper criminal 
complaint is highly censurable. 

To lodge on b-ba f of a nlhnt an obviously 
ira.rooer and groundl at criralial complaint 
againat a perao • ia a nous misjjuduct on tbe 
part of a practitioner. Ir it waa due t> deli- 
be ate disnoneatv, the praotitio ler ahould be 
removed irom tbe roll of legal practitioner*. 
But even other*iie, if it had ita origin incare- 
leianeas. incompetence and a lick ofaenaeof 
reiponiibility, then too, tbe coaduot of the 
practitioner ia open to aevere censure. It is 
the blunder duty of tbe practitioner before 
preaeuting a omplalnt to make due enquiries 
ol the cl enta and to act with auoh care and 
prudence that bia go. d faith could never auc 
ctMiuiIy be questioned lie ought not to re^ 
gara his function, as that o i igere ms chine 
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and lit• only doty to transmit to the Court any 
half truth® and insinuations which hit client* 
desired him to record. [P. 249, C 2] 

t • 

LnHt Mohan Bonerji — for the 

Crown. 

Tej Bahadur Sapru , Sat la Nath 
Mukerji and Shambu Nath Seth — for 
Opnosite Party. 

Mears, C. J — A Vakil appears 
before us to show cause why he 
should not be removed from the roll of 
vakils or otherwise dealt with for that 
he, on the 10th of April 1923, drafted 
and presented to a Criminal Court a 
complaint in which he suppressed 
certain facts then provisionally 
known to him, which would, if stated, 
have shown that oe Nand Kishore 
had not committed the often ;e alleged 
against him or ary criminal offence. 

It appears that there are two rival 
firms in Cawnpore who import betel 
leaves from the District of Midnapur 
in Bengal. Consignments are sent 
from one of two stations, Denteen or 
Nikersen. Both these firms employed 
the same claims agent, one Nand 
Kishore. and in December 1922 the 
firm of Baldeo Prasad Laohman Pra¬ 
sad had a claim against the Railway 
Company in respect of a consignment 
of betel leaves which had, according 
to them, gone bad, by reason of some 
default of the Railway. At this date 
or later the other firm also had olaims 
on several consignments against the 
Railway Company. All these matters 
were in the hands of Nand Kishore 
for settlement. Some confusion arose 
about the respective claims, due as 
we now know to the mistake of the 
Railway Company, over way bills 
No. 58 and 59, and the demands of one 
firm were intermixed wi«h the de¬ 
mands of the other. Eventually, how¬ 
ever, Nand Kishore advised his prin¬ 
cipals, Baldeo Prasad Lachman Pra¬ 
sad, to sue • the Railway Company, 
and they did so on an allegation that 
the consignment was despatched from 
Denteen. As a fact it appears to have 
been sent from Nikersen, but this was 
in reality immaterial. At all events 
when Baldeo Prasad Lachman Prasad 
took action, the Railway Company 
looked into the matter and discovered 
that payment for the damage done to 
this consignment had been made to 


the other firm of Babu Lai Munna 
Lai. 

Mr. Hoon, Barrister of Cawnpore, 
appeared for Baldeo Prasad Lachman 
Prasad, and when on the 15th of 
January 1923, the case wa9 called on, 
announced that there had been a 
mistake, but that he had received the 
money, and the action might be dis¬ 
missed. At that date he in fact had 
received the money from the firm of 
Babu Lil Munna Lai, who had recog¬ 
nized that the payment was not in¬ 
tended for them. 

For some reason not apparent, some 
or all the members of the firm of 
Baldeo Prasad Lachman Prasad were 
dissatisfied with Nand Kishore and 
wished to harass him with criminal 
proceedings. Some if not all the 
members of that firm were perfectly 
aware that their own counsel had 
described the suit instituted by them 
as based upon a mistake, and they 
knew that it bad been said in Court 
by Mr. Hoon that he had received the 
money and the case could be dismiss¬ 
ed. 

Nothing has been shown to us to 
suggest that Nand Kishore acted in the 
sligbest degree dishonestly, and in¬ 
deed the Railway Company may have 
paid the money direct to the firm of 
Babu Lai Munna Lai. If, however, 
they paid it through Nand Kishore, it 
is evidence that Nand Kishore paid it 
ovirtothe firm of Babu Lai Munna 
Lai, as it was from that firm that 
Mr. Hoon had in fact received pay¬ 
ment. 

It must have been obvious to the 
firm of Baldeo Prasad Lachman Pra¬ 
sad that neither Mr. Hoon nor the two 
other gentlemen who appeared for 
them in the Civil Court would lend 
themselves to a jriminal prosecution, 
and it was equally obvious to them 
that it was desirable for them not to 
run any personal risk of counter 
cri minal proceedings when the vexa 
tious nature of any criminal charge 
became apparent. Therefore they ob¬ 
tained a man of no position to act as 
their special agent in the intended 
prosecution of Nand Kishore. The . 
person willing to do their bidding was 
Haidar Husain. The next essentia) 
wps a lawyer who had to bp,,a person 
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of dishonest methods or grossly care¬ 
less and credulous. 

Their choice fell on the respondent 
before us. He has told us that he dis¬ 
cussed the matter with the members 
of the firm as well as with Haidar 
Husain, and also that he inspected the 
file of the Civil Court. He proved, to 
be all that the most unscrupulous 
client could desire, for notwithstand¬ 
ing that he had read that plain state¬ 
ment endorsed on the claim by the 
Court that Mr. Hoon had said that the 
money was paid and the suit might 
therefore be dismissed, he became a 
party to the drafting of a complaint 
alleging criminal breach of trust 
against Nand Kishore. In the com¬ 
plaint he distorted the words used by 
Mr. Hoon, and in particular added 
the half truth that •• the principals of 
the complainant have not yet received 
the money on the parcel”. Yet he 
knew that the counsel acting for 
Baldeo Prasad Lachman Prasad had 
asserted that the money had been 
paid to him, and he made himself a 
party to the request that the matter 

might be further enquired,Into by the 
police. 

The complaint is manifestly a most 
improper document. What we have 
to decide is whether it was brougnt 
into existence by deliberate dishones- 
ty on the part of the respondent, in 
which case he is unfit to remain a 
member of the profession, or whether 
it had its origin in carelessness, in¬ 
competence and a laok of sense of res¬ 
ponsibility. 

There are circumstances which go 
some way to exdude any other theory 
but that of dishonesty, but the respon¬ 
dent in questions put to him by the 
Court somewhat lightened the gravity 
of the case and led us to the conolu 
•ion that in reality he had no appre¬ 
ciation of the fact that h& had any 
responsibility to the Criminal Court 
when presenting the complaint to it 
We need not say that this is a wholly 
erroneous view of the duty of a legal 
p aotitioner and the respondent was 
bound before presenting the com- 

jjfc* t0 ” ake due enquiries of the 
clients and to act with such care and 

prudence that his good faith could 
never successfully be questioned. His 
caution should have bean awakened 
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at once when he found a man who™ 
he knew to be of no position had been 
chosen to present the firm of Baldeo 
Prasad Lachman Prasad for this 
particular case. Moreover, he knew 
from the inspection of the file of the 
Civil Court the statement which had 
been made by Mr. Hoon, and it was 
his positive duty to have required the 
clients to tell him:— 

1. The date on which they alleged 
that Nand Kishore had received the 
money. 

2. The person from whom the 
money was received. 

3. The amount of such money. 

4. On whose behalf it was receiv¬ 
ed 

5. In whose hands the money was 
at the moment of drafting the com¬ 
plaint. 

These questions would, in our opi¬ 
nion, have been put by a careful and 
cautious practitioner 'and they were 
also essential facts which should have 
been set out in the complaint. Had 
these questions been asked, it would 
at once have become apparent to the 
respondent that they could not be 
satisfactorily answered and it would 
then have become evident to him that 
he was being invited to involve him¬ 
self in a very doubtful and dangerous 
transaction. He has asserted before 
us that he had no dishonest intentions 
but he admits that he now realises 
that he acted at least with great 
foolishness. We express the strong¬ 
est disapproval of the ^conduct of the 
respondent in this matter and it'is 
advisable for him to remember ' in 
future the serious responsibility 
which a practitioner assumes in ini 

voking the oriminal law on behalf of 
a client. He seems to have regarded 
his function as that of a mere machine] 
and his only duty to transmit to thri 
Court any half truths and insinuations] 
whioh his clients desired him to raJ 
cord W e commend Mr. Mir Ali Razai 
the Deputy Magistrate, for bringia ’ 
this matter to the notice of the Court 
but we are surprised to find that 
when an application came up before 
Mr. K. G. Banerji, District and Ses¬ 
sions Judge, he made observations 

which showed that he entirely over¬ 
looked the manifest duty of a lenal 
practitioner to the Court and regarded 
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'the matter as one exclusively between 
'the client and the lawyer. In this he 
was undoubtedly wrong. With some 
hesitation we give the respondent the 
benefit of the doubt and allow him to 
remain a vakil of this Court. His 
conduct, however, deserves censure, 
and though we discharge the rule 
issued against him, we order him 
within 21 days to pay to the Registrar 
the sum of Rs. 250 being the costs 
in cured by the Government in this 
matter. If default in payment is 
made, such default is to be communi¬ 
cated to the Court. 

Rule discharged. 
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Mukerji, J, 

Ram Prasad and risers—Applicants 

v. 

Emperor— Opposite Party. 

Criminal Rev. No. 374 of 1924, 
Decided on 29th September, 1924, 
against the order of S. J., Bareilly. 

+ Cr iminal P. CS . 110—Dacoit' does not 
come under S . 110— Person guilty of definite 
offence—Preventive sections do not apply. 

8 110 doei not prov de for any perion being 
called upon to furuiih ■ecurity on the ground 
that he wai by habit a dac it acd belonged to 
a g^ngof daooita. Being a member oi a gang 
of dacoits ia a definite >ffence defined a’d 
punishable under the Penal Code and it cannot 
be permitted that instead of the specific 
oharge being tried in a proper Court on a 
proper evidence, tne person should be indi¬ 
rectly punished by proceedings under the 
preventive semious. [P 250 C 2j 

J. M. Banerji—ior Applicant?, 
i R. Malcomson —for the Crown. 

i • 

Judgment.— Foui persons, Ram 
•.Prasad, Sheo Prasad, Bhairon Prasad 
‘•and Niubat Singh, have come up be- 
‘•fore this Court with a petition in 
tevision to revise an order calling 
•upon them to furnish security to be 
of good behaviour for three years 
:? iinder S. 110 of the Criminal Proce¬ 
dure Code. 

There seems to have been some 
amount of confusion in procedure in 
the Court below. By an order dated 
the 15th of March, 1924 a learned 
Magistrate called upon seven persons, 
the four applicants and Mian Khan 
Jwalfc Prasad and Nizam Shah, to 


show cause why they should not be 
bound over on the ground that they 
were “habitual dacoits and belonged 
to the dangerous gang of Dhani and 
Ram Kishan, dacoits”. After hearing 
the oase the learned Magistrate modi¬ 
fied his notice and bound over two of 
the seven persons, viz : Jwala Prasad 
and Nizam Shah to furnish security 
for one year only. He ordered that 
so far as the five persons were con¬ 
cerned who have been asked to 
furnish security for three years, the 
proceedings should be laid before the 
Sessions Judge. Apparently under 
some misapprehension an appeal was 
filed through a learned vakil to the 
Sessions Judge on behalf of all the 
seven persons. The learned Sessions 
Judge treated the proceedings before 
him as one in appeal. By his order 
dated the 20th of May, 1924 he 
cancelled the order as to bonds aga¬ 
inst Jwala Prasad and Nizam Shah 
and purported to dismiss the appeal 
of the remaining five persons. 

It is needless to say that it was for 
the learned Sessions Judge to have 
himself passed the order as to security 
as tbere was no appeal on behalf-of 
the five persons mentioned which 
could be dismissed. 

Several points have been taken and 
the point No. 2 is that the proceedings 
were illegal inasmuch as the notice 
called upon the applicants to furnish 
security on the ground that they 
belonged to a gang of dacoits. 

On a reference to S. 110 of the 
Criminal Procedure Code it will he 
found that it does not provide for any 
person being called upon to furnish 
security on the ground that he was by 
habit a dacoit and belonged to a gang 
of dacoits. It is not for the courts to 
find out the motive for the omission, 
but if it were necessary one could 
easily be found. Being a member of 
a gang of dacoits is a definite offence 
defined and punishable under the 

Indian Penal Code and, it was for 

that reason that under the preventive 

sections, action could not be taken for 
having committed a specific offence. 
In this particular case seven P ers0 ^ 
were jointly tried for being members 
of a gang of dacoits. The charge 
very definite that they not only 
belonged to a gang of deceits, but they 
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belonged to a gang of which the heads 
were two specific persons. Thus it 
was a clear charge under S. 400 of the 
Indian Penal Code against the appli¬ 
cants and Mian Khan. It cannot be 
permitted that instead of the specific 
Gharge being tried in a Court of 
session on a proper evidence the 
applicants should be indirectly punish¬ 
ed by proceedings under the preven¬ 
tive sections although S. 110 does not 
apply to a case like this. 

It has been urged that if a man can 
be called upon to furnish security on 
the ground that he ■ is by habit a 
robber, there is no reason why he 
should not be bound over on the 
ground that he is by habit a dacoit. 
I have really already answered this 
argument. A man may be by habit a 
robber and so long as he is not charg¬ 
ed with a definite act of robbery, he 
may be bound over under the preven¬ 
tive sections. But as soon as it is 
said that he along with four or more 
others, habitually commits robbery, 
the man becomes at once a member of 
the gang of dacoits and thereby 
commits a definite and specific offence 
under the Indian Penal Code. In my 
opinion S. 110 deliberately omitted 
‘dacoity ’ out of its purview. 

In this view of the law it is not 
necessary for me to go into the merits 
of the case. 

Mian Khan has not tiled any 
application in revision, but there is 
no reason why he should continue to 
be bound over while the other four 
men should be set at liberty. 

I set aside the order of the Sub- 
Divisional Magistrate dated the 22nd 
of April, iS24, and the order of the 
Sessions Judge dated the 20th of 
May, 1924, so far as the latter affects 
the applicants and Mian Khan, quash 
the orders as to security to be taken 
from the applicants and Mian Khan 
and order their release. 

Revision allowed . 
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Boys, j. 

Ram Lal —Applicant. 


The Municipal Board , Budaun—Op¬ 
posite Party. 

Criminal Ref. No. 274, of 1924 
Decided on 17th July 1924, from 
the S. J.,Budaun, D/- 29th April 1924. 

U. P Municipalities Act , 8 . So7 (b)—Ac* 
cused fined for die-obedience of notice — 
Farther daily fine is illegal . 

Under S. 307 (b) of the Municipalities Aot, 
it is illegal for a Magistrate to sentenoe 
the accused to a further daily fine at the 
same time that he sentences him to a fine 
for disobedience of the notioe. [P 251 O 2] 

Sarkar Bahadur Johari— for Ap¬ 
plicant. 

Mushtaq Ahmad-tov Opposite Party. 

Judgment. —This is a case in whioh 
the learned Sessions Judge refers a 
conviction arrived at by a Magistrate 
under b. 307 (b) of the Municipalities 
Act on the ground that it was 
illegal for the Magistrate to sentenoe 
the accused to a further daily fine 
at the same time that he sentenced 
him to a-fine for disobedience of the 
notice. The learned Sessions Judge 
has in suppoit of his reference quot¬ 
ed the decision of Mr. Justice Piggott 
in Amir Hasan Khan v. Emperor (l)| 
It has been urged before me that the 
words in clause (b) “and, in case of 
a continuing breach, to a further 
tine indicate that the sen- ' 
tence of a further fine may be 
passed along with the fine for the 
original offence. I agree entirely 
with the view taken by Mr. Justice 
Piggott and it is therefore unneces¬ 
sary for me to add much. If it were 
to be possible for the Magistrate to 
pass a sentence of fine for the con-• 
tinuing offence at the same time as i 
is original order of conviotion, 

iv. “ 0 ear , ttlat i* w °uld mean 
thfit he could determine the rate 

whmh the fine is to be 
exacted before the new offence of 
retaining the construction had been 
committed and before he knew the 
oircumstances under which that of¬ 
fence had been and was being com’ 
mitted. To illustrate the inequity of 
t his, I may instance the case of a. 

(') 11918] 40 All. 569 = 19 Or LJ ' .a 

I.0.150 = 16 A.L.J. 527. ‘ 894=46 
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Magistrate convicting two men on 
the same day in regard to two sepa¬ 
rate constructions and fining each of 
them,. Rs. 50 for the original offence 
committed by him and ordering each 
of them to pay a further fine of Rs. 

5 a day duriag the continuance of 
the refusal to obey the notice. A 
month later they both come up be¬ 
fore him for having failed to remove 
their respective constructions ; one 
pleads that, as a matter of fact, he 
has done his best to make arrange¬ 
ment for demolition but for one rea¬ 
son or another has been prevented. 

As regards the other it is proved 
that he has gone about the city say¬ 
ing that he will see the Board at the 
bottom of the sea before he obeys 
any of its orders, and yet in terms 
of his previous orders the Magistrate 
has already fined them both at the 
rate of Rs. 5 a day. I am quite 
clearly in agreement with the deci¬ 
sion of Mr. Justice Piggott and I 
have only quoted this instance in 
order to show how any other inter¬ 
pretation than his would work in¬ 
justice. Accepting therefore the re¬ 
ference of the learned Sessions 
Judge I delete from the order of the 
Magistrate the words t4 and also to a 
fine of Rs. 2 per day after one week 
from this day if the encroachment 
is not demolished within this week 
and until it is demolished.” 

On proof of the accused still diso¬ 
beying the notice it will be open to 
the Municipality to prove for how 
many days he has disobeyed it and 
for the Magistrate to exercise his 
discretion as to the rate of daily fine 
which he will inflict according to 
the circumstances of the case. Let 
the record be returned to the Ses¬ 
sions Judge with this order. 

Reference accepted . 
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DANIEL8, J. 

(Babu) Madho Baas and another — 
Defendants—Applicants. 

v. 

His Highness The Maharajah of 
Benares —Plaintiff—Opposite Party. 

Civil Rev. No. 144 of 1924, Decided 
on 25th November, 1924, against an 
order of the Dt. J., Benares, D/-16th 
February, 1924. 


)F Benares (Daniels, J.) 1925| 

CM f P - C -> O. 17, Hr. i and 9-Court 
wrongig acting under R, S inttead of under R. 
4 Kemed y is by appeal . 

The defendant had taken time for framing 
oi limes, and on the day finally fixed he did 

/. he plaintiff was preient. Tb. 
„ f °. u , rt , rae , d J ,,uea - took evidence on behalf 
of the plaintiff, and deoided the oaie on that 
evidence. 

Held: that as the Court in fact decided the 
ca*e on the merits under 0.17, R. 3 the defen¬ 
dant ■ remedy was by way of appeal if he 
considered himself aggrieved. The, right of 
appeal does not depend on what a Court ought 
to have done but on what it actually did. If 
the Court acted wrongly in deoiding the 
case on the merits, the Appellate Court had 
full power to pat things right. 


S. P. Sinha (for K. N. Katju )—for 
Applicants. 

Badri Narain —for Opposite Party. 

Judgment. — This is a revision 
against an order refusing to restore a 
case which had been ■ decided on the 
merits under O. 17, R. 3. The point 
taken in revision is that the Court 
should have decided the case ex parte 
under O. 17, R. 2. The defendant 
had taken time for framing of issues, 
and on the date finally fixed he did 
not appear. The plaintiff was pre¬ 
sent. The Court framed issues, took 
evidence on behalf of the plaintiff, 
and decided the case on that evidence. 
The learned Judge of the Court below 
has held that as the Trial Court in 
fact decided the case on the merits 
under O. 17. R. 3, his remedy was by 
way of appeal. That decision is in 
accordance with the decision of a 
Bench of this Court in the case of 
Nasir Khan v. Itwari (1). There the 
rule was laid down that the right of 
appeal does not depend on what a 
Court ought to have done, but on 
what it actually did. If the Court 
actually decided a case on the merits, 
then the remedy of the aggrieved 
person is by appeal. If the Trial 
Court acted wrongly in deciding the 
case on the merits, the Appellate 
Court had full power to put things 
right. 

I, therefore, hold that the appli¬ 
cant’s remedy was by way of appeal 
from the decision, and that the pre¬ 
sent application fails. It is accor¬ 
dingly dismissed with costs. 

Application rejected. 


(1) 1924 All. 144=45 All. .669= 21 A.L- J. 
667 = 5 L.R.A. Civ. 26. 
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Mukerji and Dalal, JJ. 

Jaswant Eao —Applicant. 

v. 

Kashi Nath Eao and others — Opposite 
Parties. 

Rev. No. 1 of 1924, Decided on 23rd 
July 1924, against the order of the Dt. J., 
Cawnpore. 

(a) Civil P. C.,S. 11 s )— Lower Court referring a 
case to Collector undn local' Act —Revision ties as to 
correct exercise of j urisdictioo. 

The lower Court found that the mortgagor was 
& member of an agricultural tribe and refened a 
mortgage suit to the Collet tor under sub*S. 3 of S. 
9 of the Bundelkhand Land Alienation Act with a 
view to the Collector exercising powers under sub- 
Ss. 1 and 2 of the section, 

Held : that a revision lay to the High Cour^ 
on the question whether the lower Court 
had exercised its jurisdiction correctly in refusing 
to pass a decree in favour of the plaintiff and re¬ 
ferring the case to the Collector. 

(1) Hindu Law — Brahman becoming bairagi 
dees not necessarily lose caste. 

The mere fact that a Brahman becomes a Ba** 
ragi does not connote a renunciation involving 
loss of caste as a Brahman. [P. 253, C. 2 

Anandi Prasad Dube —for Applicant. 

Earn Nama Prasad —for Opposite Par- 
ties. 

Judgment. — We do not thint that 
there is any forae in this application for 
revision. The plaintiff-applicant sued od 
foot of a mortgage bond. The original 
mortgagor was one Kashi Nath and he 
sold his right of redemption to Mahanth 
Parmeshwar Das, defendant. The plain¬ 
tiff Jaswant Rao is transferee of the rights 
and interests of the original mortgagee 
Bansidhar. On a suit being instituted the 
learned Subordinate Judge held that the 
mortgage was enforceable. He was further 
of opinion that both Kashi Nath and Per- 
meshwar Das who were Brahmins, were 
members of an agricultural tribe as defined 
in the Bundelkhand Land Alienation Act. 
He therefore acted under clause 3 of S. 9 
of the Act because the mortgage had been 
executed subsequently to the passing of 
the Bundelkhand Land Alienation Act No. 
2 of 1903. He referred the case to the 
Collector of the district of Banda with a 
view to the exercise of the power conferred 
on the Collector by sub-Ss. 1 and 2 of S. 
9. No decree was passed under the cir¬ 
cumstances. The plaintiff appealed to the 
District Judge who refused to admit the 
appeal on the ground that no decree had 


been passed or could be passed by tho 
trial Court under the circumstances of tho 
case. 

The plaintiff has come here in revision.» 
Revision would lie in so far as this Court 
would consider whether the Subordinate 
Judge has exercised his jurisdiction cor¬ 
rectly in refusing to pass a decree in favour 
of the plaintiff and referring the case to 
the Collector. The ground taken here is 
that Parmeshwar Das was a Bairagi and 
that therefore ceased to be a Brahmin and 
a member of an agricultural tribe. We 
have looked through the evidence. Two 
witnesses were examined on behalf of the 
plaintiff; the plaintiff Jaswant Rao him¬ 
self and one Chuttan Lai. Both of them 
expressed their ignorance as to whether 
Parmeshwar Das was a Brahmin or not. 
One Banwari, Mukhtar-am of Parmeshwar 
Das, was examined on behalf of the de¬ 
fence. He stated that, Parmeshwar Das 
was a Brahmin and had become a Bai¬ 
ragi. This by itself does not connote re¬ 
nunciation by Parmeshwar Das, involving 
loss of his caste as BrahmiD. There may 
be Bairagis of various status in life, some 
who may have renounced all civil status, 
and some who have not. The plaintiff has 
made no attempt to prove that Parmesh¬ 
war Das has ceased to be a Brahmin. In 
the circumstances the learned Subordinate 
Judge was correct in holding that Par¬ 
meshwar Das was still a Brahmin and a 
member of an agricultural caste. It can 
be pointed out that Parmeshwar Das en¬ 
gages a mukhtar and buys property. This 
shows that he has no desire to give up his 
caste or property. 

We dismiss this application with costs 
which shall include counsel’s fees here on 
the higher scale. 

A pplication dismissed. 
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PlGGOTT, J. 

Earn Ugrah Singh —Plaintiff—Appel¬ 
lant. 

v. 

The Benares Hindu University —Defen¬ 
dant—Respondent. ' 

Original Suit No. 1 of 1924, Decided on 
16th December, 1924. 
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Specific Belief Act, Ss. 42, 54 and 55—Suit 
against University to declare candidate to have 

passed m an examination does not lie—Neither 
declaration nor injunction is epen. 

When a student enters any University as an 
undergraduate, and a f< rtiori when a graduate of 
such University presents liimseli for a course of 
post-graduate study he is a member of the “ Uni- 
versitas” or corporation, and as such he is subject 
to the authority and discipline of those persons 
who have been duly placed in authority in this 
corporation*. If lie considers himself to be oppres¬ 
sed by some misuse of authority on the r>art of a 
person, or body of persons set over him, it is open 
to hnn to consider whether he cannot obtain 
redress from higher authorities within the same 
corporation. The question whether he has or has 
not passed a certain examination is one in respect 
of which by the very-act of presenting himself for 
such examination, he submits himself to the 
decision of the authorities appointed by the 
University for the conduct of the same. No Court 
of Law can entertain a claim on his part that he 
has passed a certain examination when the autho¬ 
rities of the University conducting the exami¬ 
nation, and lawfully empowered to adjudicate 
upon its results, declare him to have failed. 
Therefore, neither a suit for declaration nor one 
for injunction against the University lies in such 
a case. The result is not affected by the fact 
that the University authority in their publication 
of the results of the examination have been guilty 
of violating the provisions of any Regulations etc , 
by which they may be governed. [P.261.C. 1, ] 

The University must have absolute discretion 
over its students in the matter of the classes to 
which the students are admitted. An injunction 
directing the authorities of the University, 
against their will and against their better judg¬ 
ment, to place a young man in a class where lie 
will receive instruction by which he is not, in the 
opinion of those authorities, as vet properly quali¬ 
fied to benefit cannot be granted. [P. 2(11,0, 2] 

Peary Lai Banerji and Janki Prasad 
for Appellant. 

Tej Bahadur Sapru t A. P. Dube , 

Sanhar Saran and P. N. Saj)ru —for 

Respondent. 
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Judgment— The plaintiff, Ram Ugrah 
Singh, is a graduate of the Benares Hindu 
University. In the month of July, 1924 
he presented himself at an examination, 
held under the authority of the said 
University, described as the “ Previous 
LL. B. Examination”. The results were 
published on the 11th of August, 1924, 
and the plaintiff s name did not appear in 
the list of candidates who had passed the 
examination. On the 30th of August, 1924 
the plaintiff addressed to the Vice-chan¬ 
cellor of the Benares Hindu University a 
petition (Ex. 5), in which he protested 
that, under the regulations of the Univer¬ 
sity in force at the time when he sat for 
the examination and which continued in 
force until after the results of the said 


examination had been published, he (the= 
petitioner) had in fact passed the exami¬ 
nation in the third class. He, therefore, 

requested the Vice-chancellor to reconsider 

the whole situation, to adjudge the peti¬ 
tioner to have passed the Previous LL. B. 
Examination and to promote him to the 
binal LL. B. class, alleging these things- 
to be his right by virtue of the declara¬ 
tions and pronouncements of the Univer¬ 
sity. The answer returned was to the 
effect that the matter w T as under conside¬ 
ration. On the 8th of September. 1924 
Ram. Ugrah Singh instituted the present 
suit in the Court of the Subordinate Judge 
of Benares. The defendant was the' 
Benares Hindu University. The reliefs? 
sought were by way of declaration and of 
injunction. The declaration sought was 
to the effect that the plaintiff is entitled 
to have been declared as passed in the 
Previous Law Examination of the Benares- 
Hindu University held in July, 1924 and 
promoted to the Final LL. B. class. The 
relief sought by way of injunction was 
that the defendant-University be compel¬ 
led to pass and promote the plaintiff to the 
Pinal LL. B. class. There was an alter¬ 
native prayer that, if for any reason the 
plaintiff be held disentitled to the other 
reliefs claimed, he should be given a decree 
for Rs. 5,250 by way of damages. The 
plaint was not rejected by the trial Court 
on the ground that on the face of it, it 
disclosed no cause of action; but summons 
having been issued to the Benares Hindu 
University through its Vice-chancellor, 
the case was set down for settlement of 
issues, and after one adjournment, granted 
for the convenience of the defendant, the 
trial Court, on the 9th of October, 1924, 
settled eight issues which it proposed to 
try. At this stage this Court intervened, 
and the suit was transferred from the 
jurisdiction of the Subordinate Judge of 
Benares to that of this Court and directed 
to be tried as an original suit in this 
Court. 

As soon as the case came up before me 
for hearing, Sir Tej Bahadur Sapru. 
appearing for the defendant, pointed out 
that certain pleas in the written statement 
were of the nature known in English law 
as “ demurrer”, and went to the question 
whether this Court, or any other Court of 
civil jurisdiction in this province, could 
entertain a plaint of the nature now 
before me. I have recorded a memoran¬ 
dum of the proceedings which took place 
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before me yesterday, which were largely 
directed to ascertaining from the learned 
counsel representing both parties whether 
they were at issue upon any definite ques¬ 
tion of fact and what was the precise 
meaning and effect of the pleadings 
entered by the respective parties. Having 
done this, I passed an order superseding 
altogether the issues fixed by the Subordi¬ 
nate Judge of Benares, and in their place 
I fixed the three following issues :— 

1. On the facts alleged and the plea¬ 
dings of the parties, has the plaintiff any 
cause of action ? 

2. In the event of an affirmative 
finding on issue No. 1, to what relief is 
the plaintiff entitled, either, 

(i) by way of declaration, or 

(ij) by way of mandatory injunction, or 
imj by way of a decree for damages ? 

3. If it be held that the plaintiff is 
entitled to relief by way of a decree for 

damages, then at what sum should the 
said damages be fixed ? 

I then intimated my intention of hearing 
both parties on the first two issues before 
I proceeded to consider the third. No 
oral evidence has been taken on either 
side, the matter being treated by both 
parties as one falling within the scope of 
Order XIV, rule 2, of the Code of Civil 
Procedure, that is to say, as being a case 
in which issues of law were raised which 
went to the root of the whole matter and 
the determination of which in a certain 
sense might make it unnecessary for the 
Court to take oral evidence, or to proceed 
to the determination of any issue of fact 
In the course of argument, however, cer- 
tain (documents were put in. which I have 
admitted in evidence, and I must, there- 
fore, take it that evidence has been offered 
in respect of the two preliminary issues of 
law Whether or not this course was 
strictly regular, it is certain that no in¬ 
justice has been done to the plaintiff in 
the matter, as the documents before me 
are documents produced at his instance. 

A printed booklet, described as the “Pros- 

Hindn nn fcU ' 1ie f ”. i9,UBd ‘he Benares 

W2d andT7 y - ° r u he exarn * na tions of 
1923, and containing the regulations of the 

University, was put in and admitted by 

tion This book or pamphlet was already 
on the record when the case came beforl 

,^° nr ^ an ^ I have now marked if aa 
exhibit 6. The other exhibits,' to which I 


need not necessarily refer in numerical 
order, are the following :— 

Exhibit 5 is the petition addressed by 
the plaintiff. Earn Ugrah Singh, to the 
Vice-Chancellor of the Benares Hindu 

exhih^R^’ .u at8d , AugUSt 30 ' 1924 ' and 

exhibit 6 is the reply to the said petition. 
Exhibit 4 is a copy of the minutes of a 

mee mg °f the Senate of the Benares 
Hindu University held on the 18th of 

August, 1 ^. Exhibit lisa copy 0 f what 

are described as the minutes of an emer¬ 
gency meeting of the Syndicate of the 
same University, held on the 16th of 
November, 1923. Exhibit 2 is a letter 

Hind 3 n tHe Reglsfcrar of th e Benares 
Hindu University, specif) ing the papers 

taken by the plaintiff in the course of the 

leuous LL. B. examination of 1924 

wiBia sUtementofthe maximum marks' 

allowed for each paper and of the marks 
awarded in each to the plaintiff. Exhibit 
u is a copy of a letter addressed by the 
Registrar °f the Benares Hindu University 

IT -f i ‘ Seci ; e ‘ ar y to Government of the 
United I rovinces, Education Department 

dated the 8th of September, 1924 The 

of ‘these" af J. missibili ‘y ^ evidence 
of these exhibits has been conceded on 

both s.des. It will he noticed that I have 

admitted copies to he put in evidence in 

certain cases, and I have done so without 

concernmg myself to enquire too curiously 

nto the question whether copies were 

technically admissible in evidence. The 

documents in question were called for by 

the plaintiff from the defendant, and the 

cop.es produced by the latter have been 

accepted by consent of both parties as the 

most convenient method of placing upon 

desirTt^^Ihte 00 ^ ^ 

uspices of the Benares Hindu University 
havii , Cl u SS at the said University 

hav lng only b00n Qpened . d thfl cQurge 7 

’ST / 6ar - Tt Was at one ‘ime 
Uogested that a question of fact requiring 

tiffTr,“ ln ftu n D ?' ght be wh ether the plaim 
tiff joined the aforesaid Law class in the 

month of November, or in the month of 

December 1923 ; but I do not think that 
anything turns upon this. It has been 
admitted hat the plaintiff’s attendance 

PUrp0Se of C0 rfeain rule* relating 
hereto, was reckoned from the 1st of Da° 

e* fees for the entire 363^ ^2^ 
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have commenced in the month of July, 
1923. Nothing really turns upon the ques¬ 
tion whether or not the plaintiff had 
already joined the Law class when the 
Syndicate held its meeting of November 
16, 1923. 

Having opened a class in Law and deter¬ 
mined to institute examinations leading up 
to the degree of Bachelor of Laws, it be¬ 
came the duty of the University to frame 
proper regulations for the conduct of such 
examinations. The Syndicate entered upon 
the performance of this duty, in so far as 
it was within the competence of that body, 

on the 16th of November, 1923 as afore¬ 
said. A resolution was passed, the mean¬ 
ing and effect of which is perhaps the 
principal matter in controversy now be¬ 
fore me. For the present 1 am content 
to say that the intention of that resolu¬ 
tion in the minds of the persons who 
passed it seems to me to he beyond ques¬ 
tion. In order to pass the examination a 
candidate was to be required to fulfil two 
conditions : in each of the papers set for 
the examination he was to obtain at least 
30 per cent, of the marks ; but over and 
above this, in order to pass the examina¬ 
tion at all, he was to obtain 50 per cent, 
of the total marks in all the papers added 
together, What the plaintiff actually did 
obtain is shown in the document exhibit 2. 
He did obtain over 30 per cent, of the 
marks in each of the five papers set and 
taken by him, but his aggregate of marks 
in all the papers came to 225 out of 500, 
which is 45 per cent, instead of the pres¬ 
cribed minimum of 50 per cent. This is 
the reason why the plaintiff's name did 
not appear in the published list of candi¬ 
dates who had passed the examination. 

It may be useful to pause at this point 
in order to remark that the suit now be¬ 
fore me is not one to which relief is sought, 
by way of damages or otherwise, upon an 
alleged breach of a contract, or quasi-con¬ 
tract, between the parties. There are 
passages in the petition exhibit 5, and also 
in the plaint itself* which suggest q, con¬ 
trary intention on the part of the plaintiff ; 
but, as put to me in argument, this was 
certainly not the plaintiff s case and 
rightly so — because a suit on this basis 
could not possibly have succeeded. There 
is no document on the record of which it 
could be said, by any stretch of reasoning, 
that the defendant-University had thereby 
held out assurance, either fco the plaintiff or 
any . other, person, that* if he obtained 
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45 per cent, of the marks in certain papers 
set at an examination described as the 
Previous LL. B., examination, he would 
be held to have passed the same, provided 
he had obtained at least 30 per cent of the- 
marks in each paper separately. 

What the plaintiff’s case really is I now 
proceed to consider. The foundation of it 
is fco be found in regulation 10 of Chapter 
XXVI of the Regulations of the Benares- 
Hindu University. These are the original 
regulations of the University which, in ac¬ 
cordance with S. 18 (2) of the Act No. 
XVI of 1915, by which the said Univer¬ 
sity was constituted, were framed under 
the direction of the Governor-General in 
Council, received the approval of the Go¬ 
vernor-General in Council and were to 
remain in force unless and until added to, 
amended, or repealed by the Senate of the 
University. The rule in question runs as 
follows :— 

44 Candidates passing any University 
examination will be placed in three classes, 
namely, the first, second and third. The 
Syndicate shall from time to time pres¬ 
cribe conditions under which candidates 
will he placed in each of these classes.” 

Now, by its resolution of November 16, 

1923, the Syndicate proposed to divide 
candidates who had passed the exami¬ 
nation into two classes, and not into 
three. I have already spoken of the 
<l intention” of the 'framers of this reso¬ 
lution, and in using that expression I did 
refer to Exhibit 4, the proceedings of the 
Senate at its meeting of the 18th of August 

1924, and to exhibit 3, the letter addressed 
by the Registrar of the University, under 
the orders of the Vice-chancellor and the 
Senate, to the Secretary to Government, 
United Provinces. The plaintiff’s conten¬ 
tion, however, is that the Syndicate’s re¬ 
solution, if interpreted, 

(a) according to its plain meaning and 

effect ; or 

(5) with reference more particularly to 
the provisions of Regulation 10 of Chapter 
XXVI already referred to, is to constitute, 
not two classes of successful candidates, 
hut three. According to this interpreta¬ 
tion, candidates obtaining 60 per cent of 
the aggregate marks in all papers were to 
be adjudged to have passed the examina¬ 
tion in the first class; candidates ob¬ 
taining 50 per cent were to be placed id 
che second class of passed candidates. 
There was fco be a third oiass, consisting 
of those candidates who had obtained a 
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least 30 per cent of the marks in each of 
the papers set at the examination, but 
whose aggregate fell short .of 50 per cent 
of the total. In so far as this is alleged 
to be the meaning of the resolution, con¬ 
sidered by itself and independently of any 
documentary evidence as to 'the interpre¬ 
tation put upon the same by the persons 
who framed it, I am unable to accept the 
contention. The words in the resolution 
which run, ‘ Minimum pass marks in the 
total, 50 per cent,” exclude the interpreta¬ 
tion contended for on behalf of the plain¬ 
tiff. The resolution as it stands, consider¬ 
ed according to its plain meaning and 
apart from any other document on the 
record, does lay down that in order to 
pass the examination a candidate must 
have obtained iD the aggregate at least 50 
per cent, of the total marks. It is, how¬ 
ever, contended that the resolution must 
be interpreted in the light of the regulation 
by which the Syndicate was empowered 
to act in the matter. According to that 
regulation, candidates passing any Univer¬ 
sity examination were to he placed in 
three classes. The argument on this point 
was pressed upon me in two different 
forms. It was contended that the Syndi¬ 
cate of the Benares Hindu University 
should he presumed to have acted in ac¬ 
cordance with, and not in coutravention 
of, the regulations by which it was bound, 
and that, therefore, any reasonable or 
possible interpretation of the terms of the 
resolution of the 16th of November 1923, 
which brought it into conformity with the 
provisions of the regulation, must he pre¬ 
ferred to any interpretation involving the 
assumption that the Syndicate was con¬ 
travening the said regulation. In the 
second place, it was contended that, in 
any event, in view of the provisions of the 
regulation, the Syndicate must -be deemed 
to have divided the candidates who had 
passed the examination into three classes, 
and that, if the resolution be considered in 
this light, then the only possible interpre¬ 
tation is that there was to be a third 
class of passed candidates as ‘contended 
for by the plaintiff. The first of these 
arguments fails to my mind, not only on 
the broad ground that there is a limit be¬ 
yond which a presumption such as that 
suggested by the plaintiff cannot be allow¬ 
ed to prevail against the plain meaning of 
the recorded resolution which shows what 
the Syndicate actually did ; but also be¬ 
cause, on a review of the entire situation 
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I do not find any real presumption in 
favour of the suggestion that the Syndi¬ 
cate was dividing the candidates who 
passed this particular examination into 
three classes. It is quite true that regu¬ 
lations could he altered only by the Se¬ 
nate ; hut under clause (4) of S. 18 of Act 
No. XVI of 1915 the Syndicate had autho- • 
rifcy to draft and propose to the Senate- 
regulations that should he made by the 
Senate, I do not say that on the 16th of 
November 1923, the Syndicate of the 
Benares Hindu University was conscious¬ 
ly preparing for the consideration of the 
Senate an amended regulation affecting 
the examinations to be held for the degree 
of Bachelor of Laws. What impresses me 
is that the Syndicate, in the exercise of its 
lawful power in respect of the fixing of 
standards for the said examinations, 
would not necessarily feel themselves 
hound to divide the successful candidates 
into three classes, because there was a ’ 
regulation saying that this ought to bo 
done in all University examinations. They 
would know that this provision was capa¬ 
ble of amendment by the Senate, for ade¬ 
quate caus 9 shown ; and they were at full 
liberty to draft a proposal which should 
involve the classifying of successful candi¬ 
dates into two classes instead of three, in 
reliance on the fact that, if the Senate 
approved of the arrangement, it could 
easily amend the regulation. I am un¬ 
able, therefore, to make any presumption 
with regard to the meaning of this resolu¬ 
tion ot the 16th November 1923 contra¬ 
ry to what appears to me to be its plain 
and unambiguous terms. There remains 
the question whether, in spite of all this, 
the effect of the resolution actually passed 
was or was not something other than 
what its framers intended and what the 
words themselves import, When the Syn¬ 
dicate was empowerd by the regulation 
itself, which is the foundation of the 
plaintiff 9 case, to prescribe conditions 
under which candidates would be placed 
m each of the three classes into which 
candidates passing the examination were 
to be placed, that body was a fortiori em¬ 
powered to prescribe the conditions under 
which a candidate would he held to 
have passed the examination at all. More¬ 
over, by clause ( 22 ) of the first schedule 
appended to Act No. XVI of 1915, which 
contains the statutes, of the University 
it was the duty of the Syndicate, amongst 
other things, to declare the results of 
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the various University examinations. The 
Syndicate was, therefore, within its sta¬ 
tutory authority when, in the month of 
August 1924, it caused to be published 
the result of this Previous examination 
for the degree of Bachelor of Laws, and 
excluded from the list of passed candidates 
those persons who had obtained less than 
50 per cent, in the aggregate of the total 
marks, even though some of these per¬ 
sons, including the present plaintiff, had 
obtained the minimum of 30 per cent of 
the marks allotted for each paper singly. 

1 cannot undertake to say why the 
question of amending regulation 10 of 
Chapter XXVI, so as to permit the suc¬ 
cessful candidates to be classified in two 
classes instead of in three, was not taken 
up by the responsible authorities of the 
defendant University at an earlier date. 
To this extent certainly there was an ir- 
• regularity in the proceedings of the said 
authorities. The examination was over 
ard the remit had actually been published 
a full week, before the Senate met on the 
18th of August 1924 and took into consi¬ 
deration this matter, amongst others. The 
record of the proceedings shows clearly 
enough that the question of fixing a lower 
minimum than 50 per cent, of the aggre¬ 
gate marks, as a condition essential the 
passing of the examination, was never de¬ 
bated at all. That was treated, and in my 
opinion was rightly treated, as having been 
concluded by the resolution of the syndi¬ 
cate and the subsequent publication under 
authority of the Syndicate of the examina¬ 
tion results The learned gentlemen of the 
Senate had awakened, though rather late 
in the day, to the difficulty with which 
they were faced by reason of the fact that 
the regulations of the University, as they 
stood, did not permit of tbeir classifying 
passed candidates into fewer than three 
classes. They could have met this difficul¬ 
ty by requiring a higher qualification than 
sixty per cent, of the marks from candi¬ 
dates aspiring to a place in the first class ; 
but this they were reluctant to do. If the 
minimum qualification for the first class 
was to be fixed at 60 per cent of the 
aggregate marks, it was obviously difficult 
to get in two more classes between that 
limit and the interior limit of 50 per cent. 
For this reason the Senate proposed and 
carried a formal amendment of regulation 
10 of Chapter XXVI, permitting candi¬ 
dates passing any of the Law examinations 
'to b© placed in two classes only, a first 
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class and a seeond. Now, this resolution 
required under the law the previous ap¬ 
proval of the Visitor, that is to say, the 
Governor of the United Provinces. This 
approval had not been obtained when the 
Senate met to consider the matter on the 
18th of August 1924. Here, again, the 
authorities of the University seem to have 
been either ill advised or dilatory, and a 
point has been made on behalf of the 
plaintiff, not altogether without reason, 
that it was only,, on the 8th of Sep¬ 
tember 1924, the very day on which 
the present suit was instituted in the 
Court of the Subordinate Judge, that 
the authorities so far bestirred themselves 
as to direct the Registrar of the Univer¬ 
sity to submit the proposed amendment 
of the regulation for the approval of His 
Excellency, the Visitor. To the letter it¬ 
self was appended a prayer that His Ex¬ 
cellency would be further pleased to ac¬ 
cord permission to give retrospective effect 
to this sanction, so that t may be ap¬ 
plicable to the cases of candidates who ap¬ 
peared at the previous LL. B. examina¬ 
tion held in July 1924.” There is v tele¬ 
gram on the record, marked exhibit 7, 
which suggests that His Excellency the 
Visitor intended to comply, and did com¬ 
ply, with this prayer of the Senate. As to 
the legal effect of this subsequent sanction 
I am, more or less, in agreement with the 
argument pressed upon me by the learned 
counsel who represented the plaintiff. I 
doubt whether the retrospective effect 
of the sanction could be anything more 
than to give the resolution of the Senate 
the same effect as it would have had if the 
Visitor’s approval had been obtained be¬ 
forehand, as required by S. 18, clause (5) 
of the Act. The position, therefore, is vir¬ 
tually this :—When the Syndicates of the 
defendant University published the list of 
candidates who had passed the Previous 
LL. B. examination held in July 1924, 
they did contravene an existing regulation 
requiring them to place those candidates 
who had passed the examination in three 
classes. The effect of the subsequent pro¬ 
ceedings, as it seems to me, is that the 
regulation has now been amended by pro¬ 
per authority, and as regards future exa¬ 
minations no such question can arise. The 
resolution of the Senate of the 18th of 
August 1924 and the sanction of His Ex¬ 
cellency, the Visitor, although they cannot, 
in my opinion, obliterate the fact that the 
Syndicate committed a breach of the exist 
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ing regulation when they tabulated and 
published the result of this examination, 
are not, however, wholly without effect 
even as regards this past transaction. 
Under S. 6 of Act XVI of 19i5 the Visi¬ 
tor of the University is empowered to see 
that its proceedings are in conformity 
with the Act, the statutes and the regula¬ 
tions. It having been brought to the notice 
of His Excellency the \ isitor that a parti¬ 
cular regulation, now proposed to be 
amendmed, was sought to be applied to 
an examination already held and the re¬ 
sults of which had already been tabulated 
and published, it would have been open to 
the Visitor to annul the published list of 
passed candidates, as not being in conformity 
with the regulation in force at the time, 
and to require the University to publish a 
fresh list classifying the passed candidates 
in strict conformity with the regulation. 
Ho has not seen fit to do this, but, on the 
contrary, by purporting to grant the appli¬ 
cation of the Senate to give retrospective 
effect to its resolution, he has condoned 
the breach of regulation cf which the Syn¬ 
dicate has been guilty. 

This being the state of affairs disclosed 
by the admitted facts ol the case and the 
documentary evidence, T am now in a 
position to turn to the consideration of 
the questions of law involved in the first 
two issues settled by me. On behalf of 
the plain till reference was very properly 
made to the general provisions of S. 9 of 
the Code oi Civil Procedure, on the 
basis ol which it is contended that 
the present suit, being one of a Civil 
nature, is within the jurisdiction of the 
Court in which it was instituted, the cog¬ 
nizance of the said Court being nowhere 
barred by statute. It is not enough, how¬ 
ever, to describe this suit as one of a civil 
nature. . It is one for relief by way of 
declaration and injunction, and therefore 
subject to the provisions of the Specific 
Relief Act (I of 1877). The plaintiff must 
show that he has a valid cause of action 
within the provisions of that Act, before 
he can obtain an affirmative finding on 
issue No. 1. The relevant sections of the 
Act are 42, 54 and 55. It serves little 
purpose to refer to the provisions of S. 45 
of the same Act, which, admittedly have 
no application to this Court, and a fortiori 
no application to the Court of the Subor¬ 
dinate Judge of Benares, in which this 
suit was instituted. Before the plaintiff 


can obtain relief by way of declaration 
under the provisions of S. 42 of Act I of 
1^/7, he must show that be is a persoD 
entitled to some legal character, and that 
this right of his is being denied, or contra¬ 
vened, by the defendant-University. 
Under Ss. 54 and 55 of the same Act it is 
necessary for a successful plaintiff to show 
that the defendant, against whom the suit 
is brought, is under some obligation in 
favour ol the plaintiff, the breach of which 
can only be prevented by the granting of 
the injunction which the plaintiff seeks. 
The general question of law involved has 
been argued with much force and keen¬ 
ness by the learned counsel on both sides ; 
and it is only in order to do justice to 
their learning and the zeal they have dis¬ 
played in the cause of their respective 
clients that I 1 eel it incumbent upon me 
to notice the various cases to which I 
have been referred. On the sido of the 
plaintiff two cases were principally rolied 
on. One is, In the matter of 
0. A. Natesan (1). The other is 

a case which came before the Privy 
Council from the Supreme Court of 
New South Wales—that of Leslie Wil¬ 
liams v. Ilaines Thomas Giddy (2). The 

former of these cases is authority for the 
proposition that a High 'Court possessing 
authority to act under S. 45 of Ac 3 1 of 
1877 will make an order requiring a speci¬ 
fic act to be done by the Syndicate of an 
Indian University, where it is clearly of 
opinion that the Syndicate is under a 
statutory obligation to perform that act, is 
refusing to do so without lawful cause, 
and the act is one the performance of 
which can readily be enforced under the 
ordei of the Court. The second case is 
only lemotely applicable to the facts now 
before me, It shows that their Lordships 
of the Privy Council held themselves em¬ 
powered to interfere with the discretion of 
a statutory body, called the Public Service 
Board, and to correct by way of manda¬ 
mus or injunction an injustice apparently 
perpetrated by the said Board in the exer¬ 
cise of its statutory powers. Two other 
cases referred to on behalf of the plaintiff 
were cases in which Courts granted in¬ 
junction against Municipal Corporations ; 
vide, Vali Ammal v. The Corporation of 


(1) 

( 2 ) 


[1917] 40 Mad. 125 = 38 I.C. 847 = 31 M T, 
J. 634. 


[1911] 15 C.W.N. 669 = 21 M.L.J. 
I.C. 509 = 10 M.L.T. 288 (P.C.) 
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Madras (3), and Gur BaksJi Singh v, 
Chutta Singh (4). Their Lordships of the 
Madras High Court laid it down that the 
principle governing such cases is that 

when a right and an infringement there¬ 
of is alleged, a cause of action is disclosed/’ 
On the side of the defendant reference 
was made to two cases decided in this 
country, namely, In the matter of Puma 
Chunder Dutt (5) and In the matter of 
Probhas Chandra Roy (6). In each of 
these cases the learned "Judges were deal¬ 
ing with the proceedings of a Board of 
Examiners appointed by the High Court 
itself and acting on the powers delegated 
by the High Court, I do not find much 
assistance in either of these cases, except 
in certain remarks on the principles appli¬ 
cable to a writ of mandamus which their 
Lordships quote from a Privy Council 
case ; The Bank of Bombay v. Suleman 
Somji (7). The words quoted are:—‘One 
of the principles is that the writ will not 
be allowed to issue unless the applicant 
shows clearly that he has the specific legal 
right to enforce which he asks for the 
interference of the Court, that he has 
claimed to exercise the right and none 
other, and that his claim has been re¬ 
fused.” Sir Tej Bahadur Sapru, on behalf 
of the defendant, also called my attention 
to a number of English cases which I may 
refer to by their description in the various 
reports actually laid before me. There is 
the case of Thomas v. The University of 
London (8) ; the case of Reg v. Hartford 
College (9) ; the case of Neate v. Denman 

(10) ; the case of Rex v. Barnard's Inn 

(11) ; and the case of The King v. The 
Benchers of Lincoln s Inn (12). In con¬ 
nection with this last-mentioned case I 
am impressed with the energy with which 
the learned Judges repelled the suggestion 
■that any person has an inchoate right to 

(3) [1912] 38 Mad. 41 = 23 M.L.J. 531=12 
M.L.T. 469=16 I.C. 971 = (1912) M.W.N. 
1162. 

(4) [1916] 5 O.L.J. 471 = 47 I.C. 960. 

(5) [1908] 35 Cal. 915 = 12 C.W.N. 873 = 4 M.L. 
T.157. 

16) [1913] 40 Cal. 588 = 17 C.L.J. 354 = 18 l.C. 

527=17 C.W.N. 1225. 

(7) [1909] 33 Bom. 1 = 35 I.A. 130= 10 Bom. L. 
R. 1065 = 12 C.W.N. 993 = 4 M.L.T. 201 = 18 
M.L.J. 435 = 5 A.L.J. 661 = 8 C.L.J. 345 = 1 
I.C. 369 (P.C.) 

(8> 10 L.T. 403. 

(9) 39 L.T. 18. 

‘{10) L.R. E.S. 18. 

(11) 5A. & E. 17 = 2 H. & W. 62. 

U2) 4 B & C.R. 855. 


be admitted to one of the colleges of the 
University. 

The case actually before me seems to 
me a fairly simple one, and perhaps a 
little in danger of being smothered under 
the weight of legal learning which has 
been brought to bear upon its elucidation. 
What the plaintiff wants essentially is a 
declaration that he has passed a certain 
examination and an injunction to the 
defendant-University to admit him to a 
certain class of post-graduate study, 
namely, the second-year class of students 
preparing for the LL. B. degree. When 
all is said and done, the effect of the 
proceedings of which the plaintiff com¬ 
plains is obvious enough. There is no¬ 
thing in the action of the University 
capricious, or spiteful, or directed against 
the plaintiff personally. The responsible 
authorities of the defendant-University 
have arrived at the conclusion that young 
men preparing themselves for the degree 
of Bachelor of Laws, to be awarded by 
that University, who at the end of one 
year’s study have failed to show to the 
satisfaction of the examiners a higher 
proficiency in the various subjects of their 
study than that attained by the present 
plaintiff—a proficiency, in fact, at least 
equal to the obtaining of 50 per cent, of 
the total marks in the aggregate of all the 
papers set for the examination—are not 
properly qualified to proceed to the ad¬ 
vanced course of study devised for the 
benefit of the second-year class. The 
resolution has been taken in the interests 
of the young men themselves. It is the 
considered opinion of the University 
authorities that it will be for the benefit 
of students in the position of the present 
plaintiff to submit to another year of 
study in the first or preliminary law class, 
that is to say, in the class which is prepar¬ 
ing for the Previous LL, B. examination, 
before they obtain promotion to the class 
which is preparing for the Final examina¬ 
tion in Law. Now, the plaintiff wants 
first of all a declaration that he has 
passed the Previous LL. B. Examination. 

He says, referring to the provisions of 

S. 42 of Act No, 1 of 1877, that he has a 
“ legal character,” namely, that of a 
graduate student of the Benares Hindu 
University who has passed the Previous 
Examination for the degree of LL. B. held 
in the month of July 1924. The over¬ 
whelming answer to this contention is 
that the plaintiff does not possess tHa 
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legal character ” claimed by him. He 
has not passed the examination. Stated 
at its very highest, the argument sub¬ 
mitted to me on his behalf is that, if the 
-constituted authorities of the defendanfc- 
University had taken a proper view of the 
regulations of the University and of the 
legal effect of the Syndicate’s proceedings 
of the 16th of November, 1923, the 
Syndicate would have declared him to 
have passed the examination. The fact 
remains that the Syndicate, which was 
the body competent to determine such 
matters, declared that the plaintiff had 
failed to pass the examination. When a 
student enters any University as an 
undergraduate, and a fortiori when a 
graduate of such University presents him¬ 
self for a course of post-graduate study, he 
is a member of the “ Universitas ” or 
Corporation, and as such he is subject to 
the authority and discipline of those per¬ 
sons who have been duly placed in autho¬ 
rity in this corporation. If he considers 
himself to be oppressed by some misuse 
of authority on the part of a person, or 
body of persons, set over him, it is open 
to him to consider whether he cannot 
obtain redress from higher authorities 
within the same corporation. The ques¬ 
tion whether he has or has not passed a 
certain examination is one in respect of 
which, by the very act of presenting him¬ 
self for such examination, he submits 
himself to the decision of the authorities 
appointed by the University for the con- 
uct of the same. No Court of Law can 
ossibly entertain a claim on his part that 
he has passed a certain examination when 
the authorities of the University conduct¬ 
ing the examination, and lawfully em¬ 
powered to adjudicate upon its results, 
declare him to have failed. 

These considerations apply a fortiori to 
the further relief sought bv way of injunc¬ 
tion. As a student of the Benares Hindu 
University, and still more as a post¬ 
graduate student holding by virtue of his 
degree a certain status in the corporate 
body known as the University, and bound 
as such to set an example of discipline 
and good conduct to members of the 
University of lower status than himself, 
the plaintiff is not entitled to challenge 
the decision of those in authority over 
him that it is expedient for him, if he 
desires to proceed to the degree of 
Bachelor of Laws, to spend a second year 
■in preparing for the Previous LL. B. 


Examination, before ho passos on to any 
higher class. The University must have- 
absolute discretion over its students in 
the matter of the classes to which the 
students are admitted. An injunction 
directing the authorities of the University, 
against their will and against their better 
judgment, to place a young man in a class 
where be will receive instruction by which 
he is not, in the opinion of those authori¬ 
ties, as yet properly qualified to benefit is 
to my mind simply unthinkable. 

On the first of the issues set for trial 
my finding is that the plaintiff has no 
valid cause of action. 

On the second issue 1 find that he is 
entitled to no relief by way of declaration 
or injunction : also that he has suffered 
no loss by being required to repeat tho 
year of study in the first law class from 
which he had failed to derive adequate 
benefit. 

The third issue does not arise. 

The suit fails on these grounds, and I 
dismiss it accordingly with costs, includ¬ 
ing fees on the higher scale. 

Suit dis?nissed. 
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Mears, C. J. and Piggot, J. 

Rajrup Xunwar —Plaintiff—Appellant 

v. 

Gopi and others — Defendants—Res¬ 
pondents. 

Letters Patent Appeal No, 21 of 1924, 
Decided on 9th January, 1925, from a 
judgmont of Kanhaiya Lai, J. 

% T. P. Act, S. 51 —Permanent lease by Hindu 
widciiv—Lessee trusting in widow's power — Evic¬ 
tion by Reversioner — No compensatian for improve¬ 
ments is due. 

Where a Hindu widow grants a permanent 
lease and the lessee makes improvements on the 
land although believing that she has a right to 
grant a permanent lease, ho is not entitled to 
be compensated for the improvements when he 
is evicted by the reversioners, on tho widow’s 
death, [p 202 C 2] 

Shiva Prasad Sinha for Kailas Nath 
Katju —for Appellant, 

The Respondents were not represented . 

Judgment. —This is an appeal from a 
decision of a single Judge of this Court, 
who made an order that possession of a 
certain property could be recovered by 
plaintiff, provided that the plaintiff madfr 
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a payment of a thousand rupees on ac¬ 
count of improvements made by the de¬ 
fendants during the subsistence of a 
certain lease. The position was this. The 
lessees had taken what was described as 
permanent lease from Mt. Asmedh Kun- 
war. She was a Hindu widow, and the 
lessees may have believed that she, hav¬ 
ing acquired the property from her father, 
had a right to grant a permanent lease. 
The matter, when enquired into the 
lower Court, showed that, if investigation 
had been made by the lessees, they would 
have ascertained that the interest of Mt. 
Asmedh Kunwar, was a life interest only. 
On the death of Mt. Asmedh Kunwar, 
this suit was brought for possession by 
the plaintiff (reversioner). The question 
now arises whether the lossees are entitl¬ 
ed to receive from the plaintiff the sum 
of Rs. 1,000 which has been put as a fair 
figure for the improvements. S. 51 of the 
Transfer of Property Act (No. IV of 1882) 
lays down the conditions under which 
improvements may be compensated for. 
The section is in these words :— 

When the transferee of immovable 
property makes any improvement of the 
property, believing in good faith that he 
is absolutely entitled thereto and he is 
subsequently evicted ., the trans¬ 

feree has a right to require the person 
causing the eviction to have the value of 
the improvement estimated and paid...” 

The important words which have to be 
considered in connection with this case 
are, ‘'believing in good faith that he is 
absolutely entitled thereto.” If we bad 
to construe this section without the aid 
of any^- authorities, we should he inclined 
to say' that the words absolutely’ entitled 
thereto” meant a justified belief that he 
had the full proprietary right. In this 
case it is found that if the lesseess had 
required Mt. Asmedh Kunwar to make 
clear to them the title under which she 
was acting, it would have been evident at 
once to them that on the death of the 
lady, they were liable to be evicted. In¬ 
deed one may go further and say that 
even accepting the case as they them¬ 
selves put it, they had no higher title 
than that of permanent lessees. In one 
or two decisions it has been stated in terms 
that S. 51 does not apply between land¬ 
lord and tenant and that, if there is any 
limitation of interest the section does nbt 
apply. We might refer in passing to the 
case of M. Narasayya v. Unde Bajatia 


Valugoti Sree Raja Gopala Krishna* 
Yach'endrulavaru Bahadur (1). A case 
very like the present was decided by the 
Madras High Court in 1914 and is to be 
found in Perumal Gramani v. Mohamad 
Kasim Sahib (2). There in terms it was 
decided that the right to claim compen¬ 
sation does not extend to the person who 
is aware that he has got merely a per¬ 
manent right of occupancy in the premi¬ 
ses, but that the person must in good faith 
believe that he is absolutely entitled to 
the land in question. In that case there 
was a permanent lease of a religious 
trust property, and improvements having 
been effected and eviction having taken 
place, compensation was claimed. It was 
decided that that case did not come with- * 
in S. 51 of the Transfer of property Act. 
In the case of Hans Raj v. Mt Somni (3) f ' 
Mr. Justice Lindsay, and Mr. Justice 
Kanhaiya Lai, had to consider this very 
case of a transfer by a Hindu widow, and 
there they took what, in our opinion, was 
the right ground. The transfer having- 
been made by a Hindu widow, those , 
learned Judges decided that S. 51 of the, 
Transfer of Property Act had no applica¬ 
tion, because in the case of a Hindu 
widow a person dealing with her would \ 
ordinarily know that she had only a life- 
interest, and that he ought also to be 
expected to make enquiries in, for in- , 
stance, the case of a mortgage as to whe¬ 
ther there was any legal necessity for the : 
mortgage and any right in the widow to- ; 
make the transfer. The same arguments, 
which satisfied that Bench, seem to us*, 
sufficient here, and we cannot, indeed, 
find any distinction to be drawn bet¬ 
ween this case of Hans Raj v. Mt* Somni 
(3), and the case under consideration by 
us. We think that, in the circumstances, 
this appeal must be allowed and the 
decree of the lower appellate Court res¬ 
tored with costs and fees in this Court 
on the higher scale. 


Appeal allowed 


\ 



(1) [1910] 37 Mad. 1=7 I. 0. 202 = 8 M. 

258"= 1910 M. W.N. 369. 

(2) [1914] 28 I. C. 840. 

(3) 1922 411. 194 = 44 All. 665 = 20 A. L. 
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Mears, G. J., and Piggott, J. 

Mumtaz-Ud-Daula Nukarram Ali 
Khan of Pahasu —Petitioner. 

v. 

James R. R. Skinner —Opposite Party. 

P. 0. A. No. 24 of 1924, Decided on 
1st December, 1924. 

♦ Civil P. C., S. 100— Pinal Order — Remand 
order directin') lower Court t'rc-luaer application 
under 0. 22 R . 9 is not a final order. 

Where an application to set aside abatement of 
*uit y evius'ng delay of two days in making it 
was rejected and in appeal from the order, the 
High Court ao -epted the appeal and directed the 
lower Court to re-hoar the application. 

Hdd: that the order of re nand was not a final 
order. Solo:non v. Warner, (1891) l Q. B. D., 734 
Foil. [P. 204 C. 1] 

Iqhil Ahmad and Gopi Nath Kanzru — 
for Applicant. 

B. Fj. CfConer —for Opposite Party. 

Mears, C J,—This application which 
is for leave to appeal to His Majesty in 
Council comes before us under the fol¬ 
lowing circumstances. The plaintiff com¬ 
menced a suit against the Nawab of 
Pahasu. That gentleman died on the 26th 
of March, 1922. The plaintiff alleged 
that she had been away in the hills and 
had not in fact heard of the death of the 
defend int until June 21st. The legal 
practitioner representing the plaintiff took 
the view that the plaintiff had six months 
within which to bring the heirs upon the 
record. When three months and two 
days had expired, namely on the 23th of 
June, 1922, he made an application in 
the usual form asking for permission to 
imnlead the heirs. The Court on the 6th 
of November, 1922 rejected that applica¬ 
tion, holding that the period within which 
such an application should be made was 
three months, and declared the suit to 
have abated. 

On the 9th of December, 1922 a further 
application was made asking that the 
order of abatement might, in the special 
circumstances, be set aside, having regard 
to the provisions of S. 5 of the Limitation 
Act. That application was rejected on 
the same dav. 

The plaintiff appealed to this Coiirt 
against this*- order of December 9th 
and this Court allowed the appeal and 
directed the learned Subordinate Judge to 
rehear the application. From, this order 


leave is sought to appeal to tho Privy 
Council. 

Two points are urged. First, that it is 
a final order; second, that tho case is 
otherwise a fit one for appeal to His 
Majesty in Council”. It will ho con¬ 
venient to take the latter point first. The 
proposed suit is one for redemption and, 
whether the plaintiff he right or not in 
contending that she had six months with¬ 
in which to implead the heirs, there can 
be little doubt that, if there had been a 
prompt .application based on S. 5 of the 
Limitation Act, counsel for the plaintiff 
need not greatly have concerned himself 
with the question whether the 'limitation 
was three or six months, hut could have 
contended that, if he were wiong in his 
belief that it was six months, the two 
.days default ought to he condoned, in 
view of the Full Bench decision of this 
Court in Shib Dayal v. Jagannatli Praso.d 
(l). This very question, whether the time 
allowed was three months or six months, 
wa^ considered with great care by the 
Punjab High Court in the case of Gobin 
Dis v. Rup Kishore (2), and that Court 
decided that, notwithstanding what ap¬ 
pears prima facte to he an alteration iD 
the time by 8. 2 of Act 26 of 1920; in fact 
the legislature did not intend to make 
such alteration, and the period within 
which the heirs could be impleaded re¬ 
mained as hitherto at six months. What¬ 
ever importance this point may have had 
in the past, a decision by the Privy 
Council as to whether in this particular 
case now under consideration the time 
should ho three or six months will have 
no general importance, nor will it he of 
value in the elucidation of future cases, 
because the matter is now conclusively 
set at rest by Act No. XI of 1923 which 
has prescribed the time as three months. 
We, therefore, hold that there is nothing 
in this application which would make it 
otherwise a fit one for an appeal to His 
Maiesty in Council”. 1 . ^ 

We now come to the question whether 
the decision of this Court falls within tho 
category of a final order. We arc of opi¬ 
nion that it does not. There has been na 
adjudication on the merits. They have* 
not yet been .discussed. All that, this 
Court has decided is that the Judge is to 

(1) 1922 All. 490=44 All. 636=20 ATiTjTeH 

(F. B.) - 

W 1924 Lah. 65 = 4 Lah. 36/=6 L.L.J 25. 
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rehear the application for permission to 
implead the heirs. We are aware that an 
appeal lies to the Privy Council incases 
where an order has been made, which, 
whilst leaving undecided subordinate or 
consequential matters, has decided an 
issue which goes to the root of the case 
and in effect practically disposes of it in 
favour of one or the other. In such cases, 
however, there has been a contest on the 
merits; each litigant has been heard and 
has submitted the crucial facts of his case 
for consideration and a decision has been 
obtained on the respective rights of the 
parties. Our attention has been called to 
cases of Radha Kishen v. The Collector 
of Jaunpur (3), and Ram Chand Manji- 
mal v. The Firm of Goverdhan Das Ratan 
Chand (4), and wo are of opinion that 
these decisions govern the present case 
and are in principle undistinguishable from 
it. In our opinion the order now sought 
to be appealed is an interlocutory and not 
a final order. See also In re Riddell (5) 
where an order dismissing an action for 
want of prosecution was held not to be a 
final one. The present order exactly 
satisfied the definition of an interlocutory 
order laid down by Lord Esher and Fry, 
L. J. and concurred in by Lopes, L. J., in 
Solomon v. Warner (6); and though this 
case was not followed by the Court of 
Appeal in Boyson v. Altrincham Urban 
District Council (7), we do not consider 
the decision in that case is of any assis 
tance to the present applicants. The order 
of this Court did not decide the rights of 
(he parties. Their respective rights have 
yet to -be determined if and when the 
plaintiff succeeds in impleading the heirs. 
For these reasons we reject the applica¬ 
tion with costs. 

Application dismissed . 
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Sulaiman and Mukerji, JJ. 

Fateh Lal —Auction-Purchaser—Appli¬ 
cant. 

v. 

Slier Singh —Judgment-debtor — Oppo¬ 
site-party. 

Civil Rev. No. 40 of 1924, Decided/ on 
30th July, 1924, from an order of the Dt. 
J., Aligarh, D/- 2nd November, 1923. 

(а) Civil P. C., 0, 43, R. 1 { i) — No revision lies 
against an order by the Appellate Court. 

Where an appellate Court dismisses an appeal 
from an order of the lower Court setting aside an 
execution sale, the dismissal is not open to revi¬ 
sion. [P 265 C lj 

(б) Civil P.C ., S. 2 (2)—“ Decree ” includes Reve¬ 
nue Court decree. 

,A decree may include not only a Civil Court 
decree but also a Revenue Court decree. 

[P 2G5 C 2j 

(c) Civil P.C. , 0. 21, R. 53 (I)— Proceedings as if 
decree not covered by Rule are only irregular. 

A Court in proceeding to attach and execute a 
decree which is covered by the Rule, as if it were 
a decree other than that covered by 0. 21, R. 
53, sub-cl. (1) merely commits only an irregularity 
and the sale of such decree is not a nullity, 

[P 265 C 2J. 

(d) Civil P.C., 0. 21, R. 92— Decree amended after 
sale—Sale is not affected—Setting aside is revisflble. 

If the property has beeu sold in exeoution of aa 
incorrect decree the amendment of the decree does 
not make the sale liable to be set aside. So long’ 
as there is a valid decree standing the execution 
is perfectly valid and the subsequent event that 
decree was amended or even set aside would not 
necessarily nullify the sale. Setting aside the 
sale in such a case, as if no optiou were loft to- 
the Court, is liable to revision. [P 2GG C lj 

(e) Civil P. C.,S. 115— Revision maybe ref usd* 
fn the discretion of the Court • 

Under S. 115 of the Civil P.C., the High Court 
is not bound to intervene but may refuse to exer¬ 
cise its discretion if the circumstances require 
that such discretion should not be exercised. 

[P 266 C lj 

M. A. Aziz —for Applicant. 


(3) [1900]23 All. 220-28 I. A. 28 = 5 C. W. N. 
153 (P. C.) 

(4) [1920] 471. A. 124 = 24 C. W. N. 721-18 A. 
L. J. 591-22 Bom. L.R. 606 = 39 M.L.J.27 = 
12 L. \V. 15 = (1920) M. W. N. 407-56 I. C. 
302 = 28 M.L.T. 87 (P. C.) 

45) [1888] 20 Q.B.D. 512=57 L. J. Q, B. 259 = 58 
L. T. 838-5 Morrell 59=36 W. R. 532. 

<6) [1801] 1 Q.B.D. 734. 

47) [1903] 1 K.B. 547*72 L. J. K. B. 271-51 
WJK. 337-67 J. P. 397 * 19 T.I*R. 266. 


Banna Lal— for Opposite party. 

Sulaiman, J. — This civil revision 
arises out of certain execution proceedings, 
A suit was decreed and under the judgment 
there ought to have been an instalment 
decree passed against the defendant. Owing 
to some mistake of the office the decree' 
which was prerared did not specifically 
mention that the moiney was payable m 
instalments. An application for execution 
of that decree was put in by the decreo- 
holder within one year of the decree ana 
accordingly no notice of it was issue® 
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the judgment-debtor. Among the proper¬ 
ties sought to be attached was a Reve¬ 
nue Court decree in favour of the judgment- 
debtor. It appears from the deposition of 
the judgment-debtor subsequently made 
and the record that notices were issued to 
the Revenue Court requesting it to abstain 
from executing the decree sought to be 
attached until such notice was cancelled, 
and a notice was also sent to the judg¬ 
ment-debtor prohibiting him from trans¬ 
ferring or charging the same in any way. 
Apparently these notices were issued 
under Order 21, rule 53, sub-clause IV. 
The judgment-debtor took no steps in the 
matter and kept quiet. Ultimately the 
Revenue Couit. decree was put up at auc¬ 
tion and sold and purchased by the appli¬ 
cant Fateh Lal for a much smaller sum. 

It may he noted that by the time the 
Revenue Court decree was actually put up 
for sale one of the two instalments had 
actually fallen duo and the amount so due 
was more than the amount for which the 
decree was actually sold. But till then 
the decree as it stood did not contain any 
direction as to the payment of the decre¬ 
tal amount in instalments. Subsequently 
the judgment-debtor put in an application 
before the Subordinate Judge for an amend¬ 
ment of the decree so as to bring it in 
accordance with the judgment. That 
decree was then rightly amended. After 
having amended the decree the learned 
Subordinate Judge at the instance of the 
judgment-debtor s=t aside the sale of the 
Revenue Court decree and the only ground 
mentioned by him was that inasmuch as 
the original decree had been amended the 
sale of the attached decree had become 
ipso facto nullified. From that order the 
auction-purchaser appealed to the District 
Judge. The District Judge dismissed the 
appeal. 

Speaking personally for myself, I would 
hold that no revision lies from the order 
of the'District Judge On an appeal prefer¬ 
red by the present applicant himself he 
had jurisdiction to go into the question 
whether the first court’s order was right 
or wrong and after having considered the 
matter he has expressed his opinion one 
way. I cannot hold that in expressing 
this opinion and upholding the order of 
the Court below be has acted with any 
material irregularity or illegality in the 
exercise of his jurisdiction. His opinion 
may or may not be correct. That is after 
all merely an error of law. 

1925/A.34 


At the same time if the learned Subordi¬ 
nate Judge had no jurisdiction to set aside 
the sale or if he acted with illegality or 
irregularity it would be open to this Court, 
to which no appeal lies, to revise his 
order. 

The question wo have to consider is 
whether the sale of the Revenue Court 
decree was merely irregular or whether it 
was illegal and without jurisdiction. 
Under the old Code, having regard to the 
definition of a decree given in that Code, 
it was held by this Court that a Revenue 
Court decree was not a decree within the 
meaning of the Code and that it was not 
governed by the first portion of S. 273, vide 
the case of Aidia Bibi v. Abu Jafar (l). 
It is possible that at the time when this 
decree was sought to be attached the 
Court was under the impression that it 
being a Revenue Court decree could be 
attached and sold. It cannot, however, 
be denied that under the definition of the : 
decree as given in S 2 of the new Codo, 
the word Civil” has been omitted and 
therefore a decree may include not only a 
Civil Court decree but aLo a Revenue 
Court decree. It follows therefore that 
the proper way to attach such a decree 
would have been that provided for in 
Order 21 rule 53, sub clause I: This does 
not appear to have been done. The attach¬ 
ment of the Revenue Court decree was 
therefore irregular. But the new Code 
consists of substantive provisions con¬ 
tained in the first XI Parts and then the 
Rules contained in three Schedules attach¬ 
ed thereto. Under S. 60 of the Code the 

Court is given jurisdiction to attach and 

sell in execution cf a money decree all 
properties moveable and immovable other 
than those exemptod under it. Provisions 
contained in the rules comprised within 
the schedules are mere rules of procedure 
and they would not oust the jurisdiction 
of the Court. Non-compliance with any 
of the provisions contained in the rules 
would be an irregularity. This has al¬ 
ways been held in cases where provisions 
with regard to the issues of sale procla¬ 
mations &c. have not been complied with. 
The Court therefore in proceeding to 
attach and execute the. decree' as if 
it were a decree other thlan • that 
oovered by order XXI rule 53,^ Sub. I 
clause I, merely committed an irregu¬ 
larity. I have already pointed : out that 
the judgment-debtor had full notic e that] 

11) 21 All. 405 = (139‘J) A W’.NL 157 . . ' 
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the Court was so proceeding. He did not 
intervene and take any objection. He 
allowed the execution to be carried out 
after the property had been sold. I am 
therefore unable to hold that the sile was 
a nullity and without jurisdiction, The 
utmost that can be said is that the sale 
had taken place with some irregularity. 

The learned Subordinate Judge was of 
opinion that if property has been sold in 
execution of an incorrect decree then as 
soon as the decree is amended the sale 
must ipso facto be set aside even though 
a third party has purchased the property. 
In my opinion this view is erroneous. So 
long as at the time when the sale took 
place there was valid decree standing the 
execution was perfectly valid and the 
subsequent event that the decree was 
amended or even set aside would not 
necessarily nullify the sale. It must 
therefore be said that the learned Sub¬ 
ordinate Judge has not acted legally in 
setting aside the sale. He has also acted 
with material irregularity in not directing 
his attention to the main question before 
him, but has simply set aside the sale as 

if no option was left to him. 

It is however necessary to note that 
under S. 115 of the Civil Procedure Code 

this Court is not bound to intervene but 

may refuse to exercise its discretion if the 
circumstances require that such discretion 
should not be exercised. In the present 
case the Revenue Court decree was sold 
for a small value and purchased by a third 
party. Under S. 93, clause (l) of the 
Tenancy Act no application for the execu¬ 
tion of a decree shall be made by an 
assignee-of the decree unless the assignor's 
interest W the land to which it relates has . 
become vested in such an assignee. It is 
not suggested that this auction-purchaser 
has in anv way acquired an interest in 
the tenancy in respect of which the 
Revenue Court decree for arrears of rent 
was passed. It is apparent therefore that 
the Revenue Court would not entertain an 
application for execution at the instance 
of the auction-purchaser. Had the appli¬ 
cation been made by the attaching ere i- 
tor before the Revenue Court decree had 
been sold the position would have been 
different. On the other hand the ]udg-. 
ment-debtor has suffered considerable loss 
inasmuch as his Revenue Court decree has 
been sold for a much smaller amount. It 
also appears from the record that he has 
at a Matter of fact p&id off the entire sum 


due to the decree-holder and has also- 
deposited the full amount with interest- 
payable to the auction-purchaser in ease- 
the sale is to be set aside. Having regard 
to all these circumstances I am of opinion 
that we should not interfere in this case 
and the application in revision should be 
dismissed. 

Mukherji, J. —I agree that the cir¬ 
cumstances of the case are such as do not 
call tor any exeicise of our revisional 
powers. 

By the Court —The application ia 
accordingly dismissed but without any 
order as to costs. 

Application dismissed. 
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B. Dwarkadhish Prasad Singh —Plain¬ 
tiff—Appellant. 

v 

Maharaja Keshava Prasad Singh — 
Defendant—Respondent. 

Letters Patent Appeal No. 52 of 1925v 
Decided on 14th July 1924, from the judg¬ 
ment of Piggott, J. 

(a) Civil P. C., 0. 23, It. 3 —Compromise due to 
coercion—Decree passed—Remedy is by suit . 

Where ;x compromise decree is attacked od 
the ground that the compromise was broughtr 
about by undue influence, coercion and compul¬ 
sion, the proper remedy is by way of a regular 
suit. CP 267 C U 

(/,) Civi’ V. C., O. 23, R, 3—Compromise avoida¬ 
ble but iof avoided—Decree can be passed. 

Compromise under through made undue 
influence coercion or compulsion is good so long 
as it has not been avcided. The Court has perfect 
jurisdiction to pass a decree on such 

Narain Prasad Asthana —for Appellant* 

The Respondent teas not represented . 

Judgment.— This appeal arises under 

the following circumstances. f 

An original suit pending in the Court o 
the Subordinate Judge, Benares, was 

transferred to this Court to be ‘ ried °"f 
nally. It was pending before Mr. Jnsti 
Piggott. An application was filed 

cafe purporting to be a compromise bet¬ 
ween the parties under which the su ^ 
to be withdrawn under certain c reumsta 
ces. Mr. Justice Piggott ordered that the 
plaintiff should appear in person and fixe 
a date for his appearance. On hat aa 

he did not appear but his counsel, Mr. sai 
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tan Ah mad,appeared and assured the learn¬ 
ed judge that he had been personally ins¬ 
tructed by his client to press the applica¬ 
tion. Acting on this assurance of the 
learned counsel and the affidavit before 
him, the learned Judge held that the suit 
had been properly adjusted and ordered 
it be decreed in the terms of the compro¬ 
mise. A decree was accordingly drawn 
up. 

Subsequently the plaintiff applied to the 
learned Judge to set aside that compro¬ 
mise decree. The application did not state 
whether it was made under S. 151, C.P.C. 
or under Order 47 of the Code. No express 
allegations of fraud were contained >'n the 
affidavit filed in support of the applica¬ 
tion, but there wero allegations of undue 
influence, coercion, criminal intimidation, 
wrongful confinement and compulsion. 

The learned Judge came to the conlcu- 
sion that this was not a case which called 
for the exercise of any inherent powers 
which he possessed. He also held that 
the application did not directly come 
under Order 47, and that even if it could 
be said to fall under that Order be was not 
prepared to allow it as he was not prepared 
to believe the allegations made in the affi¬ 
davit. Ho accordingly dismissed the ap¬ 
plication. 

An appeal under the Letters Patent lias 
been preferred from this order. Assuming 
that order was a judgment and that an 
appeal under the Letters patent lies from 
it,i we are of opinion that it has no merits. 

The allegations of the plaintiff merely 
amount to saying that the compromise 
filed in Court was a voidable document, 
having been executed under undue influ¬ 
ence, coercion and compulsion, that is to 
say, at a time when he was not a free 
agent or a free consenting party. The 
document, therefore, on those allegations 
was a voidable document and was good so 
long as it had not been avoided, At the 
time when the compromise was liled be¬ 
fore, the learned Judge he was perfectly 
justified in passing a decree in terms of it. 

If it is true that the undue influence, 
coercion or compulsion, have now been 
removed and the applicant wishes to 
avoid the compromise decree he is entitled 
t°, do so by a regular suit. The compro¬ 
mise decree stands on the same footing as 
the compromise itself and would be vitia- 
jted equally with the compromise. The 
fcrpper remedy in a case of this kind is by 
p regular suit. We may refer to the case of 


Shami Nath Chaudhri v. Tlamjas Chau- 
dhri (l) where it was held that oven if) 
there was a remedy by way of motion or 
application for review of judgment, never¬ 
theless it was open to the plaintiff to pro¬ 
ceed by suit in the matter of attacking a| 
compromise decree which was voidable. 
We accordingly dismiss the appeal sum¬ 
marily. 

Appeal dismissed . 

(1) [1912] 34 All. 143=13 J. C. 80=9 A.L. -I. 1 
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SULAIMAN AND MUKERJI, JJ. 

{Firm) (laneshi Lal Harnarain —Appli¬ 
cant. • 



Debi Das —Opposite Party. 


Civil Rev. No. 52 of 1924, Decided 
on 29th July, 1924 from an order of the 
Dt. J., Agra, D/- 3rd January, 1924. 

(а) Civil P. ( \ 0., IT, P. 2 — Wr no decision that 
0. 9. /?. 13 did not a/pbj — Pension lies. 

Where a Court in the case of an order under 
O. 1V R. 2 wrongly holds that no application 
under 0.9, R. 13 \ ies it amounts to refusal to 
exercise jurisdiction and Revision is competent. 

[P 208 C 2] 

(б) Civi' 7\, C., S. 115, 

S. 115 would be inapplicable where appeal lies 
to the Higli Court. [P 208 (' 2] 

(< ) Civil J\ C. % 0.9 li. 13— Scope. 

No second appeal lies against an order refusing 
to set aside an erparte decree. 

(■ d ) Civil P.C., 0. 17, Hr. 2 and 8— Defendant 
absent at adjourned heai in (j — Older should be 
,presumed to le under /•'. 2 in absence of tnention 
< them ise. 


Where the defendant did not appear on the 
date to which the hearing of the case had been 
adjourned and judgment was pronounced on that 

day, Held ; that in the absence of any express 
mention that the order passed was under 0. 17 
R. 3 it must be presumed that it was an order 
passed mid* r 0. 17 R. 2 and therefore in deciding 
the case the Court must be deemed to have pro¬ 
ceeded u nder the provisions of 0. \) of the Code 
Au application to have the decree set aside as 
being an parte one would lie. [P 209 C l] 

Per Mul.erji, J.~Held in this particular case 
inasmuch as the lower Court had passed the 
judgment as on contest, it should be deemed to 
have acted under 0. 17, R. 3. 


f J.C.,S. llo —Pefusal oj jurisdiction 
Appe late ( ourt concurrinj—Derision lies aoain^t 
orders ot loth Courts. 


I er Muherji, J.- Where there is a refusal to 
exercise a jurisdiction which was undoubtedly 
possessed and there is au appeal to the District 
-Judge who comes to the same conclusion as the 
Court below, an application in revision would lie 
against the orders of both the Courts. It would 
be different if the District Judge came to a 
different conclusion from that of the first Court. 


[P 222 C 1] 
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^.'(/) Civil P. C. % 0. 43 R. 1 ( d)—Order of appellate 
Court that no application lay under 0. 9 R. 13_ 

Order is not in appeal as/ainst order under 0. 9, 
R . 13. 

An appeal would lie to the District Judge only 
when an application would properly lie to the 
Court of first instance under 0. 9, R. 13. Where 
the District Judge says, in appeal, that no appli¬ 
cation lay under 0. 9, R. 13, it can hardly be said 
that, he was entertaining an appeal against ail 
order passed under 0. 9, R. 13. [ p 2 .0 C. 2. ] 

Jo) CM? J '. C.,0. D/ R. 2— Re'cndant taking 
time Jor producin'! evidence , hut absent—Rule 
allies. 

Where a party absents himself, whether on the 
adjourn d date or not and whether he bad taken 
time to produce any particular evidence or not, 
the provisions of 0. I 7, R, 2 become applicable. 

[ P. 27o, C. 2. J 

S. B. Jo liar i and Bisharnbliar Dayal — 
for Applicant. 

S, K. Bur —for Opposite Party, 
Sulaiman, J. This is a defendant’s 
ft]>l lication in revision from an order of the 
District Judge of Agra. It arises under 
the following circumstances :— 

On the 7th of July 1923 a suit was 
brought in the Court of the Munsif of Agra 
for recovery of a certain sum of money. 
On the 21th of July 1923 a written state¬ 
ment was hied on behalf of the defendant 
and issues were framed. The 21st of 
September 1923 was fixed for final hearing 
in the case, hut on an application made by 
the plaintiffs the date was subsequently 
altered to the 17th of August 1923. On 
that date the defendants were absent 
owing to an alleged illness and produced a 
medical certificate. The court was pre¬ 
pared to adjourn the case on payment of a 
certain amount of costs. Readiness was 
expressed on behalf of the defendants to 
pay the amount and the court then direc¬ 
ted that it would proceed to hear the 
plaintiff s evidence and postpone the case 
for the defendants’ evidence. Defendants’ 
vakil objected to this procedure and ulti¬ 
mately intimated that he would apply for 
transfer of the case from that court. A 
week’s time was granted, but no applica¬ 
tion was made for transfer. On the 27th 
of August 1923 the defendant firm, neither 
through any recognised agent, nor through 
any pleader, put in an appearance. The 
learned Munsif then proceeded to dispose 
of the suit. As the defendant had filed a 
written statement denying some of the 
allegations of the plaintiff, and issues had 
been framed on the pleas raised, the court 
was bound to consider the issues and 
decide them even if the proceedings were 
%x p&rte. The operative portion of the order 
passed by him was in these words :— 
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Suit of the plaintiff for Rs. 547-15-3 is 
decreed ^ with costs and usual future 
interest." It is important to note that the 
judgment did not expressly say whether 
the Munsif proceeded under Order 17 
R. 2 or Order 17 R. 3. 

The defendant firm did not prefer an 
appeal from this decree, but filed an appli¬ 
cation under Order 9 R. 13 treating this 
order to have been passed ex p&rte against 
them. By the time this application came 
up for disposal the Munsif had been 
transferred and his successor dismissed 
the application holding that the previous 
order had been passed under Order 17 R. 3 
and therefore no application for setting it 
aside at all lay. The defendant firm not 
being satisfied with this last order preferred 
an appeal before the District Judge. The 
learned District Judge entertained the 
appeal and heard arguments in support of 
the appeal, hut came to the conclusion that 
the previous order of the 27th of August 
1°23 was an order passed under Older 17 
R. 3 and that therefore the order of the 
Munsif dismissing the application was 
quite correct. This is an application in 
revision from this last order of the District 
Judge. 

The first point which arises before us is 
whether a revision at all lies from the 
order of the District Judge. In my 
opinion even if no revision lies from the 
order of the District Judge, it is open to 
us to entertain a revision from the order 
of the Munsif himself. So far as the] 
order of the Munsif is concerned, I am 
clearly of opinion that he refused to exer¬ 
cise jurisdiction, provided of course it be 
assumed that the previous dismissal was 
under Order 17 rule 2 and an application 
to set aside the ex-parte decree was pre¬ 
ferred before him. He refused to hear th 
application on the ground that no appli 
cation lay under Order 9, rule 13. If he 
himself was wrong in his conclusion tha 
no application lay it is clearly a case of 
refusal to exercise jurisdiction. 

The next question is whether it is open 
to this Court to interfere in revision and 
set aside the order of the Munsif when an 
appeal lay to the District Judge and wa8 
actually dismissed by him. Section Ilf 
would be applicable only where no appea 
lies thereto.’ Clearly the word ‘ thereto 
refers to the High Court. It is clear that* 
either no appeal lay to the District JudgOf 
at all or if an appeal refusing to set arid#? 

A 
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an ex-parte decree lay to him then no 
second appeal lies to this Court. I would 
therefore be prepared to set aside the 
order of the Munsif provided the conten¬ 
tion of the applicant is correct that he has 
refused to exercise jurisdiction on the 
erroneous ground that the previous dismis¬ 
sal was under Order 17 rule 3. 

This brings me to the real question 
involved in the case. I have already 
indicated that in the judgment pronounced 
by the Munsif on the 27th of August 1923 
there was no express mention as to 
whether he was proceeding under Order 17 
rule 2 or Order 17 rule 3. It also has to 
be admitted that on the day when the 
judgment was pronounced the defendant 
did not appear. It is also quite clear that 
that was a date to which the hearing of 
the case had been adjourned. In the 
absence of any express mention that 
the order passed by him was under 
Order 17 rule 3 it must be presumed that 
it was an order passed under Order 17 
rule 2 and therefore in deciding the case 
ho must be deemed to have proceeded 
under provisions Of Order 9 of the Code. 
In this view of the matter an application 
’to have the decree sot aside as being an 
ex-parte one would lie. 

At the Bar a larger question was raised 
that even if the lower court had purported 
to pass an order under Order 17 rule 3 it 
must be deemed that its order was only 
under rule 2 because this was a case where 
the defendant had failed to appear. It is 
contended that if the defendant 
fails to appear, then, no matter 
whether he also fails to produce his evi¬ 
dence or to cause the attendance of the 
witnesses or to perform any act neces¬ 
sary for the further progress of the suit 
for which time has been allowed, Order 17 
rule 2 and not rule 3 would apply and that 
rule 3 can only apply to the case where 
the defendant does appear and yet fails to 
perform any of the things mentioned in 
that rule. I would prefer not to express 
any opinion on this last question. I 
would only say that in the ruling of 
Earn Charan Lal v. Raghubir Singh (l) 
to which I was a party there was no 

mention of Order 17 rule 3 in the judg- 

• 

ment and the court had not expressly 
said that it was proceeding under rule 3. 

(1) 1923 All. 551 = 40 All. 618 = 21 A. L. J. 495 = 
5 L. R. A. Civ. 294. 


In the view which I havo takon of the 
other points in the case which are quite 
sullicient to dispose of the application I 
would allow this application and revising 
the order of the Munsif dated the 19th of 
September 1921 direct that the applica¬ 
tion bo restored to its original number and 
disposed of according to law. 

Mukerji, J.—This n an application to 
this Court to revise the order of the two 
Courts below, viz : the order of the Munsif 
of Agra and the order of the District Judge 
of Agra dated respectively the 27th of 
August 1923 and the 3rd of January 1924. 
The application arises ic the following 
circumstances:— 

A suit was brought against the appli¬ 
cants who were the defendants in it. The 
defendants tiled a written statement and a 
date was fixed for final hearing. On the 
application of the plaintiffs, another date, 
which was a little earlier than the date 
originally fixed, was fixed, viz ; 17th of 
August 1923. On that date, the defen¬ 
dants applied for an adjournment and they 
obtained one f )r a period of seven days. 
The learned Munsif definitely fixed that 
date for the disposal of the suit. On that 
date which was the 27th of August 1923, 
the defendants did not appear and the suit 
was decreed. It is a matter for considera¬ 
tion whether the Munsif purported to act 
under Order 17 rule 2 or Order 17 rule 3. 
1 am decidedly of opinion that the learned 
Munsif did purport to act under Order, 17 
rule 3. My reasons are these. The Mun¬ 
sif wrote out a judgment as he would 
write in the case of a contested suit. He 
wrote out all the issues that had been 
raised by the defendants. He took up the 
issues one by one and then passed an 
order decreeing the suit. He nowhere 
said that he was treating the defendants 
as absent and therefore 'was passing a 
decree ex parte. A few days later, an ap¬ 
plication was made to the learned Munsif 
to set aside the decree on the ground that 
it had been an ex parte one. The succes¬ 
sor in office to the Munsif, who had decided 
the suit held, as I hold now, that, the de¬ 
cree purported to have been passed on 
contest, in the sense that it was passed 
under Order 17, rule 3 and that, therefore, 
no application under Order 9 rule 13 lay 
to him. Being dissatisfied with this order 
the defendants appealed to the District 
Judge. The learned District Judge affirm¬ 
ed the order of the Munsif, coming to the 
conclusion that no application under Order 


270 Allahabad Ganeshi Lal Harnaeain v. Debi Das (Mukerji, J.) 1925 


9 rule 13 lay in the circumstances of the 
case. His language, which it will be ne¬ 
cessary to quote, is as follows ; — 

The rulings...mentioned by Mulla 
govern the case and show that the case 
comes under Order 17 rule 3. It is there¬ 
fore nob possible for the decree to be set 
aside under Order 9 rule 13”. 

In this Court two points have been 
urged against the granting of the applica¬ 
tion in revision, Ifirst it has been urged 
that no application in revision lay and 
secondly the Courts below were right inas¬ 
much as the learned Munsif was right in 
miking a decree under the provision* of 

Order 17 rule 3. 

On the first point some argument was 
addressed as to whether any revision lay 
from the order of tlie learned District 
Judge. It has baen urged that the learn¬ 
ed District Judge was competent to enter¬ 
tain an appeal from an order passed under 
Order 9 rule 13 of the Code of Civil Pro- 
celure and he did entertain one and that 
therefore even if he decided wrongly, he 
decided so in the exercise of his jurisdic¬ 
tion and therefore no revision lay under S. 
115 of the Civil Procedure Code. This is 
a subject on which a good deal has been 
said by different Judges in different High 
Courts. In this case, this is really a 
matter of pure academic interest. My 
reason for saying this is that the appli¬ 
cation in revision is directed against the 
order of both the learned Munsif and the 
learned District Judge. If the District 
Judge acted within his jurisdiction it 
must be conceded that the Munsif did not 
and it would be open to this Conrt to set 
aside the order of the Munsif, disregarding 
the order of the District Judge. 

Personally speaking I am of opinion 
that where there is a refusal to exercise a 
jurisdiction which was undoubtedly pos¬ 
sessed and there is an appeal to the Dis¬ 
trict Judge and the District Judge 
comes to the same conclusion as the 
Court below, an application in revision 
would lie against the orders of both the 
Courts, It would be different if the Dis¬ 
trict Judge came to a different conclusion 
from that of the first Court. An appeal 
would lie to the District Judge only when 
an application would properly lie to the 
Court of first instance under Order 9 rule 
<13. If we look to the language of Order 
43, rule 1. clause (d) we shall find that an 
appeal is provided against an order under 
Order 9 rule 13 rejecting an application 


for an order to set aside the decree passed 1 
ex parte 1 . Where the District Judge 
says, in appeal, that no application lay 
under Order 9 rule 13, it can hardly be 
said that, he was entertaining an appeal 
against an order passed under Order 9 rule 
13. In my opinion both the Munsif and 
the District Judge, in a case like this, 
refused to entertain jurisdiction and there¬ 
fore, the orders of both the Courts are 
liable to revision by the High Court. As 
I have said, the point is not free from diffi¬ 
culty and various opinions have been 
given by various Judges. I may quote in 
support of my view some opinions expres¬ 
sed at different times To start with, 
cnnes the case of Badami Knar v. Dinn 
Rai (2) which was a case decided by five 
learned Judges of this Court. In that 
case there had been an appeal to the Dis¬ 
trict Judge who confirmed the order of 
the Munsif and this High Court had no 
hesitation in entertaining an application 
in revision. There is the case of Vuppu- 
lari Atehayua v. Sri Kanchuviarti Ven¬ 
kata Seetharamachandra Rao (3). Here, 
there was a dissentient voice in the person 
of tl e third Judge, and two Judges took 
the same view as 1 take. In the case of 
Vishvanath Gooind Deshmane v. Rambhat 
(4) there was an appeal to the District 
Judge who confirmed the order of the Sub¬ 
ordinate Judge and the High Court inter¬ 
fered. The order of the Court was : “We 
reverse the orders of the lower Courts and 
direct the Subordinate Judge...” Lastly I 
may mention that in a recent case decided 
by myself fitting with Dalai, J. in Civil 
Revision No. 155 of 1923, decided on the 
21st of July 1924. this very question was 
decided by us and we held that an appli¬ 
cation did lie for the revision of both the 
orders of the Munsif and the District 
Judge. I hold therefore that both the 
orders are open to revision. 

Coming to the second point, I am de¬ 
cidedly of opinion that where a party 
absents himself, whether on the adjourned 
date or not and whether he has taken 
time to produce any particular evidence or 
not, the provisions of Order 17, rule 2 
become applicable. In the language of 
Lindsay, J. in the case of Ram Oharan 
Lal v. Raghubir Singh (1) the words 


(2) [1888] 8 All. 111=(1886) A.W.N. 28 (F.B.) 

(8) [1918] 39 Mad. 195 = 13 M.L.T. 00 = 18 1.0. 

555 = 24 M.L.-T. 112. 

(4) [1891] 15 Bom. 143. 
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" make such other order as it thinks fit” 
in rule 2 Order 17 do not entitle a Court 
in a case, where one of the parties is ab¬ 
sent, to purport to decide the case as if it 
were a contested suit. In the revision 
case already mentioned Dalai, J. gave our 
considered opinion and 1 gave some addi¬ 
tional reasons for our view. It is not 
necessary to report our views here. It 
would be sufficient to state that, a Court 
by purporting to decide a case before it as 
a contested case, where, as a matter of 
fact, the contest has ceased owing to the 
absence for the time being of a party, 
cannot deprive the absent party from 
showing to the Court that he had a very 
good reason for his absence. He may 
have the very best of reasons for his ab¬ 
sence and an appeal would be no remedy 
for him, because the appellate Court 
would not be in a position to find out 
from the record what were the reasons of 
his absence. I agree, therefore, in the 
order proposed to be passed by my learned 
brother. 

By the Court ;—This application is 
allowed and the order of the Munsif 
dated the 29th of July 1923 is set aside 
and the application purporting to be under 
Order 9 rule 13 is restored to its original 
number to be disposed of according to 

Uw. Costs in all Courts will abide the 
event. 

Application allowed. 
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Hears, C. J. and Ryves, J. 

Ram Sander Misra— Plaintiff— Appel¬ 
lant. 

v. 

Jai Karan Singh and others —Defen¬ 
dants— Respondents. 

Letters Patent Appeal Mo. 6G of 1924, 
Decided on 23rd January,*. 1925 from a 
Judgment oj Daniels, J. 

( ivi( P. G., (j. 23, It. 3.— Defendant's offer that 
sxnt may I e decreed if certain person ate food out of 
plaintiffs } M — op, r acted upon—Suit must be 
decreed —O. 23, It. 3 does not apply. 

Where the defendant in a su.fc offered that if a 

certain person a to food served by the plaintiff 

tho suit may he decreed and the offei was 
acted upon, 

Held ; the defendant* cannot resile from his 
promise and the suit must be decreed. 0. 23. 

K. 3 has nothing to do with such cases. 

CP- 271, C. 2 ; P. 272, C. 1] 

Uma Shankar Bajpai—iov Appellant. 

S. S. Saetry for Respondents. 


Judgment. —This is an appeal which 
raises a rather interesting point. One 
Badal owned a certain property and he 
left behind him a widow Mfc. Tal ashi. 
her death disputes arose as to who was the 
heir of Badal, and two claimants came 
forward, one Ram Sunder and the other 
Bhawani Prasad. In mutation proceedings 
the Court declared in favour of Ram 
Sunder, and proceedings were taken with 
regard to the redemption of a mortgage, 
and there was an arbitration and an award' 
which as between mortgagee and mortga¬ 
gor fixed the juice of the redemption of 
this moitgage at Rs. 250-8-0. Bhawani 
Prasad disregarded the mutation proceed¬ 
ings and the award by which the property 
could be redeemed on payment of Its. 
250-8-0 and sued for redemption. He in¬ 
cluded in that action Jai Karan Singh and 
Ram Sunder. Jle withdrew the action 
against Ram Sunder, and came to a com¬ 
promise with Jai Karan Singh, which 
compromise was embodied in a decree and 
provided that he (Bhawani Prasad) might 
claim redemption. Thereupon Ram Sunder 
commenced a suit asking that the compro¬ 
mise decree above mentioned was not 
binding upon him, and he undoubtedly 
set himself up as having been the legal 
heir of Badal, and as the property had by 
virtue ol the compromise decree passed 
into the hands of Bhawani Prasad, Ram 
Sunder sought possession of that property 
on payment of Rs. 250-8-0. In that action 
the principal, and indeed, from looking 
into the record, the only substantial issue 
was whether Ram Sunder was the legiti¬ 
mate son of Bhikha. He contended that 
he was. Bhawani Prasad said he was 
not, and that he was an illegitimate son. 

In support of his legitimacy Ram Sunder 
put one Dukharan Dube into the box. 
Dukharan Dube was obviously going to 
support Ram Sunder, and thereupon Bha- 

rasa( l rn ade, with the permission of 
the Court, an offer to the plaintiff through 
his vakil, which offer was reduced to writ- 
l?*' Bhawani Prasad offered that if 
Dukharan Dube, a member of the biradri 
would eat kachcha food cooked by Mt* 
Pargashi and served by Ram Sunder, “the 
plaintiff s suit may be decreed”. That 
otter was accepted by the plaintiff, and' 
the hearing of the suit temporarily su 8 - 
pended. Mt. Pargashi cooked food • it 
was served by Ram Sunder and eaten by 
Dukha^n Dube and on the acceptance 
of that offer and due iierforman.e .f all 
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the conditions, the Munsif, in our opinion, 
with perfect propriety decreed the suit. 
Bhawani Prasad was a man who put for¬ 
ward that offer upon the advice of his 
vakil, and it was an offer which could 
have been accepted, and all conditions 
that he made were complied with, and he 
having made the offer expressed his wil¬ 
lingness that the plaintiff’s suit should be 
decreed if the conditions- were complied 
with. It is surely open to a litigant, he 
he plaintiff or defendant, at any stage of 
the proceedings to make an offer to the 
other side to bring litigation to a close. 
That is all that Bhawani Prasad did. 
If the offer made by him had not been 
accepted, he would have relied on its 
refusal as a wrong ground for rejecting 
the evidence of Dukharan Dube and that 
was the advantage which he sought to 
gain. That was no doubt the purpose 
that he sought to get hy making the offer. 
jHe cannot now he heard to say, every 
thing having boon done hy the offeree, the 
person to whom the offer was made, that 
the promise that he made that the suit 
should he decreed should not thereafter 
take effect. The learned single Judge of 
this Court looking at the matter said, 
“ Apart from authority I should have been 
disposed to accept the view taken by the 
Courts below.” But he felt himself over- 
bo me hy a decision in which cases of this 
kind were supposed to have some relation 
to “adjustment of suits” within the 
meaning of Order 23 rule 3 of the Code of 
Civil Procedure. In our opinion this type 
of cases have nothing to do with adjust¬ 
ment of suits at all, hut must ho regarded 
in each case as an offer capable of accept¬ 
ance or rejection by the person to whom 
it is male. If the offer is accepted in its 
terms and complied with accurately and 
fully, the promi les made by the offeror 
must be carried out by him. 

The result is that this appeal is allowed 
and the judgment of lower Court restored 
with costs. 

Appeal allowed ,. 
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Boys, J. 

Nathji and another —Plaintiffs—Peti¬ 
tioners. 

v. 

Languria and another— Defendants— 
Opposite-parties. 

Civil Rev. No. 92 of 1924, Decided on 
28th July, 1924, against an order of the 
Munsif, Muttra, D/- 15th March, 1924. 

Civil P. C., 0. 23, R. 1 (i )— Withdrawal allowed 
but permission to bring fresh suit refused — Revi - 
sion lies. 

Where in the case of an application to with * 
draw a suit in ter ns of 0. 23, R. 1 (2), the Cour* 
allows the suit to be withdrawn but refuses per¬ 
mission to bring a fresh suit the Court’s order is 
liable to be set aside in revision. 

N. P. Astkana —for Applicants. 

Shambu Nath Ghaube —for Opposite, 
parties. 

Judgment.—The facts here are practi¬ 
cally admitted and certainly they cannot 
be denied. The plaintiffs asked to be 
allowed to withdraw their suit in terms 
of Order 23 rule 1 (2) C. P. 0. The 
earned Munsif refused to allow them to 
withdraw the suit with permission to 
bring a fresh suit and apparently was 
quite justified in that refusal. ‘But then 
instead of merely refusing the plaintiff’s 
request or giving them any further option 
in the matter the learned Munsif treated 
the application as if it were alternatively 
under rule 1 sub-section 1 and granting 
the application as if it had been an uncon¬ 
ditional or unqualified application t:> with¬ 
draw, ordered that the suit be allowed to 
be withdrawn, coupled with refusal of 
permission to file a fresh suit. It is clear 
that there is no justification for this. If 
the learned Munsif saw no reason for 
allo wing the withdrawal in terms of Order 
23 rule 1 sub Section 2, he should simply 
have refused the application and pro¬ 
ceeded with the suit ; or give the plaintiff 
an opportunity of accepting or refusing an 
unconditional withdrawal. I set aside 
the order of the Munsif dated the 15th 
of March 1924 and remand the case to his 
court with the direction that he should 
proceed to decide the case on the merits. 
Costs will abide the result. 

Order Set aside. 


1925 


The E. I. Ry. Co. v. Pazal 

1925 ALLAHABAD 273 


ELAHI (Boys, JJ 


Allahabad 273 


Boys, J. 

The East Indian Railway Company — 
Defendant—Applicant. 

v. 

Fazal Elahi Plaintiff—Opposite Partv. 

Civil Rev. No. 85 ol 1921, Decided on 
29th July 1921, against the order of the 
Judge, Sm. C. C. Allahabad, D- 13th 
February 1921. 

(a) Provincial Smal Canse Courts Act (IX of 
1887 ) S. 25 Finding o ! tact is unassailable. 

I he High Court wil! not i it'rfere in revision 
with a fi iding of fact. Wilful neglige *ce is a 
finding of fact. [p 2,3 C 2] 

(b) Railways Act. S. 77— 1 “Non-driver ?/*'—.V, tine 
is essential. 

it doss not make any difference for the purpose 
of the notice to be given by a plaintiff suing a 

Railway co npany, whether the suit is b.iscd on 
no l-dolivery or loss of goods consigned. 19*2*2 
Patna 100 D'ss-ntsd from. [p 274 C i] 

(r) Provincial SmaV Cause Courts Art , S. 25— 
No Substantia' i i justice caus'd—No Revision lies. 

High Court will not interfere in revision 
unless there has been substantial injustice oc¬ 
casioned by the order or decree attached. [P274C2] 

(d) Railways Act,S. 72— JVsk note ii—“ Running 
train" Stop f >r a Jew minutes is immater ia 1 . 

A stop for a few minutes at the signal does not 
mean that the train c ase! to lie a running 
train. [p C P 

(e) Railways .1 t, S. 72— Risk not * R—Cuard 
not e ideavon riny to recover article known to bare 
been removed—No roi f,,l neglect by company. 

Semb'e ; Where the gu irl knew that the .irti' 
ole in questi m had been thrown out by thieves 
and neither he nor any body else took any step 
to endeavour to recover it and he confined his 
interest in the matter to making a report, Held it 
is not sufficient to brand the Railway with wilful 
neglect through its servants. [P 271 C 2 ] 

Ijadli Prasad Zatshi —for Applicant. 

Must a q Ahmad for Opposite Party. 

Judgment.—This is a Civil Revision 

from the decree of the Court of Small 
Causes. The plaintiff sued the Railway 
for damages on account of the “non-deli¬ 
very’ of one of four cases of matches. The 
Court of Small Causes found as a fact that 

the box - I think was thrown out by any 
thieves or thief who got into the wagon 
when the train stopped near the signal." 
He did not find whether or not this 
temporary stopping of the train in his 
opinion made it a case of theft from a 
running train. He went on further to 
hold that inasmuch as the guard saw the 
box thrown out of the train and made no 
attempt to recover it beyond reporting the 
loss at the next station, there was “wilful 
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neglect on the part ot the Kail way and on 
this ground he held that'the Railway were 
not protected by the owner’s risk-note 
form B. The Railway further raised the 
defence that six months notice had not 
been given to the Agent of the Riilway. 
But this defence 'was rejected, the Judge 
oi the Small Cause-? Court relying on East 
Indian Rail'ray Company v. Kali Char an 
(l) a case in which Mr. Justice Jwala 
Prasad of the Patna High Court held that 
there is a difference between a suit found¬ 
ed on loss and a suit found'd on non 
delivery, t and that in the latter case, 
which is also the case here, no notice was 
necessary. File Railway have applied in 
revision to this Court urging firstly, that 
the lower Court, having found that the 
goods were stolen from a running train, 
it ought to have dismissed the suit ; and, 
secondly, that the lower Court erred in 
holding that the railway through its 
servants ought to have made some effort 
to recover the box. I need not deal with 
these grounds (the first ot which is in itself 
not an accurate statement of the 
lower Court s finding) as the finding of 
wilful neglect is a finding of fact. ' The 
next two grounds of revision deal with 
the question of notice. Notice to the 
Agent was admittedly despatched after the 
lapse of more than six months. The main 
question therefore, calling for decision 
here is whether the fact that the suit was 
based on non delivery" takes the case 
out of S. 77 of the Railways Act which 
calls for notice to he given within six 

months. It is clear that what the plain¬ 
tiff wants in this case and in all similar 
cases is compensation because he has not 
got his goods. Me does not care whether 
the Railway have got his goods and are 
witholding them or whether they have 
lost his goods or whether they have been 
stolen or whether they have delivered 
them to somebody else. Regarded from 
this point of view there is certainly no 
material difference between a suit for 
loss and a suit for “non-delivery." It 
may he admitted at once that for some 
purposes there is a material distinction 

between a suit for “loss" • and a suit for 

non-delivery’’ e. (J . f or the purposes of the 
himitation Act, Articles 30 and 31. The 
reason is sufficiently obvious but it is clear 
that while there may be a material dis- 
tm ction for the purpo ses of the Limit*. 

U) 1922 10J=3 


274 Allahabad 


The E. I. Ey. Oo. v. Fazal EIiAHI (Boys, J.) 


tion Act, and even for the purposes of the 
Carriers Act, 9s. 9 and 10 (S. 10 is actual¬ 
ly repealed by the Railways Act) it does 
not follow by any means that there is any 
effective distinction for the purposes of 
Ss. 72 and 77 of the Railways Act- and of 
the risk note form B. Mr. Justice Jwala 
Pershad in the Patna case East Indian 
Railway Company v. Kali Char an (l) to 
which I have already referred, gave as 
one reason for holding that for the pur¬ 
poses of 9. 77 there is a mateiial distinc¬ 
tion between ‘loss” and “non-delivery,” 
that in the case of the former the Railway 
required notice in order to give them a 
chance of enquiring into the loss and how 
it occurred, while according to the learned 
Judge in the case of ‘non-delivery” notice 
for this reason would not he necessary to 
make any enquiry. I am unablo to appre¬ 
ciate this distinction. It would seem that the 
Railway might require equally an opportu¬ 
nity for enquiring into the causes which 
,had led them to fail to delivor. I should 
therefore find myself in any case unable to 
assent to the proposition that for the 
purposes of 9. 77 there is any difference 
between a suit for “lo-is” and a suit for 
“non-delivery.” 9o far as the ruling to 
which I havo referred and on which the 
lower Court based its judgment is concern¬ 
ed I am relieved from the necessity of 
considering it in greater detail as it has 
been overruled as it would seem in G.I. P. 
Railway Company v. Titan Pam (2). A 
reference to this latter case will show that 
the case quoted in the earlier portion of 
the judgment • The Agent, East Indian 
Railway Company v. Ajudhia Pershad (3) 
must certainly 1>e misquoted tor East 
Indian Railway Company v. Kali Char an 
(l). I am therefoie of 0 | inion that the 
fact that the suit was for “non-delivery” 
did not absolve the plaintiff from giving 
notice to the Agent within six months. 

I may mention here that the defendant 
Company lias relied on Ram Sahai 
Chhidda Cal v East Indian Railway 
Company (4), C awn pore Cotton Mills Co., 
v. Great Indian Peninsula Railway (51 
and the East Indian Railway Company 
v. Sri Ram Mahadco (6). I only mention 

72) 1023 Put a 2°5=- P-t. 442=1 Pat.L.R* 
1S9=(102 ) P.H.C.O. 2=4 P-T .T. 173. 

. m [ 10 9 EJETJC.C. H0=49 I.C. -I'3. 

(4) 1922 Alb 280=4* All. 045=20 A.L.J. 6(i4. 

P5) 1923 AIL 301=45 All 353=21 A.L..7. 223= 
4 L.R A.Civ. 37L. 

*6) 1924 Ml. l7 r .?=40All. 125 = 21 A.L. J.S9» = 

4 Ii.B.AX)iV. 612, 
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these cases because they have been pres¬ 
sed upon my attention but they appear to 
me to have no bearing on the distinction 
between “loss” and “non-delivery" for the 
purposes of S. 77. 

The next question for consideration is 
whether I ought to set aside the decree 
or whether I should hold that substantial 
justice having been done this Court should 
not interfere merely on the ground that 
the notice was two or.three days late. I 
am not, however satisfied that substan¬ 
tial justice ha3 been done. I am prima 
facie in revision bound by a finding of fact 
even in a case under 3. 25 of the Court of 
Small Causes and I have therefore accep¬ 
ted the lower Court’s finding of fact that 
there was ‘ wilful neglect” and I should 
not consider any opinion of my own to the 
contrary a justification for setting aside the 
decree on that ground ; but I hold that I 
am entitled to take into consideration the 
grounds of that finding in considering the 
questi >n whether I should give the defen¬ 
dant Railway the full benefit of the fact 
that notice was not served in time even 
though it was only two or three days 
beyond time and even though no earlier 
notice would have enabled them to recover 
the property. It is clear that if this was 
a theft from a running train and no 
further wilful neglect was proved the 
Railway would he absolved by the risk- 
note. The learned Judfe of the Court of 
Small Causes has n-'t found whether or 
not the theft was from a running train. If 
he meant to hold that a stop for a few 
minutes at the signa* meant that the train 
ceased to he a running train, I should 
find great difficult} in agreeing with him. 
He has however apparently based his 
decree on what he finds to bo a wilful 
neglect and as far as I am able to ascer¬ 
tain the only basis of that finding is that 
the guard knew than the box had been, 
thrown out and neither he nor anybody 
else took any step to endeavour to recover 
it and ho confined his interest in the! 
matter to making a report. I feel great 
doubt myself as to whether there were 
really any stops which the guard could 
have taken which would have led to the 

recovery of the box and this means that 
I have grave doul ts as to whether the 
finding of wilful neglect was justified. ^To 
these doubts 1 am entitled to give weight 
when determing the question whether the 
Railway should he given the full benefit 
of their technical pita that they had bee D 
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given notice a few days beyond time. I 
hold therefore that they are entitled to 
the full benefit of that plea which I have 
decided in their favour. I accordingly 
allow the application in revision and set 
aside the decree of the C mrt of Small 
Causes with costa on the higher scale. 

Application allowed. 
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Da MELS, J. 

Moti hal —Petitioner. 

v. 

Yar Muhammad— Opposite Party. 

Civil Revision No. 115 of 1924, Decided 
on 6th August 1924, against the order of 
tho Judge, Small Causes Court, Cawnpore, 
D/- 8th March 1 j21. 

i a) Evidence Act, S. 1L .— / essee eji'cted by true 
owner He d suit bj lessor—J/la n if a t t c ca mot 
b+ denied. 

Where a property is leased by a person without 
title to it and the lee.ee is ejects i by the tr ie 
owner, it is not open to the lessee in a uifc by 
his lessor against hi n, to deny the plaintiff s 

. ’ [P 21 o C 2J 

(b) T. I\ Ad, S. I os (c)— f.essre ejected by 

stranger—Lessee is not bound to pay any rent to t)ic 
lessor. 

Where tho lessor lias no title to the property 
and the leisee L OjBetcd b) the true owner, the 
lessee is not bound to pa) any rent to the 
lessor. LP275C*] 

/. H. Banerjee —for Applicant. 

The Opposite Party was not 
sonted- 

Daniels, J. This is an application in 
revision against, a decree of the Small 
Cause Court, Cawnpore, dismissing a suit 
lor rent of a shop It appears that the 

ownership of the shop is in dispute bet¬ 
ween the plaintiff Moti Lai and one 
Kauhaiya Lai. The plaintiff gave a lease 
to the defendant, who entered into occu¬ 
pation of tho shop. Shortly afterwards 
the defendant was ejected by Kanhaiya 
Lai. The lear ed Judge of the Small 
Cause Court has dismissed the suit hold¬ 
ing (1) that tho prima facie title to the 
shop is in Kanhaiya Lai, and (2J that the 
plaintiff failed to secure to the defendant 
possession over tho property. By the 
second finding the learned Judge evidently 
moans to find that there has been a breach 
of tho covenant implied by S. 108 (a; (c) 
ol the Transfer of Property Act, for he 


repro¬ 


finds earlier in tho judgment that the 
defendant was ejectod after entering into 
occupation of the property. 

As to the first of these findings, the 
applicant rightly objects that under S. 116 
of tho Evidence Act it was not open to 
the defendant to deny the plaintiff's title. 
It is not clear however, that the second 
finding is wrong. If the plaintiff, knowing 
that he had no title, gave the defendant 
a lease, hut in consequence cf Ins want of 
title either tailed to secure possession to 
the defendant in the fir.st instance, or, as 
in this case, failed to secure him undis¬ 
turbed possession, he ha-, according to 
the view of at least two High Courts, 
failed to carry out the obligation imposed 
by S. 108, Transfer of Proj ertv Act : vide 
fay aw a T . Guvsliidn ppi (I) and Naorauy 
Singh A. J. Meik ( 2 ). The order com¬ 
plained of does complete justice between 
the parties and on full consideration I am 
not disposed to interfere with it. 1 there¬ 
fore dismiss tho api lication but without 
costs as tho respondent is not represented. 

__ A Pplication dismissed. 

(1) fl901 25 Bom. 2G9 -—2 Bo n.L.R. 1010. 

( ’ 07 n vv a i i, l=5 ° CaL «= ;,i C - L 'J- 28 = 

*- 1 VJ» \ ? | / I . 
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Daniels, J. 

Lachriu and anof/ter—Plaintiffs—Ap- 
pellants. 1 

v. 

Ham Bahadur — Defendant— Respond¬ 
ent. 

i Q S v {) Rev ‘ Ka !20 of 1924, Decided on 
19th November, 19*4, from an order of 
the Sub. J., Pilibhit. 

P - C - 3 I{ - 5 W-Bejc Hon of appli a- 

‘s ilZaiT f ° f - S 'l U "‘ atter bei,u -' r-* jmheata 
is illegal and rea .ab e. J 

To reject an application to sue a t a pauper on 
th ground that the matte in suit hetwofn the 

reviled WaS res J‘ u< ^ ua ta is illegal and „pt to be 

Uma Shankar Bajpai—lor Appellants. 
Saila Nath Mukerji— f or Respondent. 

Judgmen*.— R appears to me in this 
case that the learned Judge has misunder- 
stood the meaning of the words in clause 
(d) of rub oof Order 33 of the Code of 
C > Procedure, where his allegations do 
not show a cause of action.” He has 
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rejected the apj lication to sue as a pauper 
not. on the ground that the ])laint does not 
disclose a cause of action, but on the 
ground that the defendant had a good de¬ 
fence to the suit, namely that the matter 
in suit between the parties was merely res 
judicata. It was not open to the learned 
|judge to dismiss the application on this 
ground and in doing so he has exercised a 
jurisdiction not vested in him by law or 
has at any rate acted with material irre¬ 
gularity in the exercise of his jurisdiction. 

I accordingly allow this ap] lication, set 
aside the order of the court below and 
direct that court to enquire into the ap¬ 
plication on the merits. Costs will abide 

the result. 

.1 pplication allowed.. 
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Daniels, J. 


Banwari hoi— Plaintiff—-Appellant. 

v. 

Municipal Board of fJr/w//por/?—Defen¬ 
dant—Respondent. 

Civil Rev. No. 127 of 1924, Decided on 
24th Novem! er, 1924, from an order of 
Judge, Small Cause Court, Cawnpore. 


U. P. Municipalities Aft, S. : ‘20 (3) Suit by 
employee to re over arrears of part— ( la m rejected by 
employers—Demand reasserted—No fresh period 

ley ins. 

In a suit for recovery of arrears < f pay alleg¬ 
ed to be due to the plaintiff, if once limita¬ 
tion ha^ begun to run, the mere fact that 
the plaintiff made another attempt to get his 
employers to alter their decision would not 
stop it running nor would it give him a fresh 

period. [ p - r,f,C ' - J 


N(train Prasad Asthana—ior Appli¬ 
cant. 


Shiva Prasad Sinha for Kailas Nath 
Katju—ior Opposite Party. 


Daniels, J. —This application arises 
out of a claim by the applicant who was 
at one time employed by the Municipal 
Board of Cawnpore for certain arrears of 
pay to which he says he was entitled. 
The suit has been dismissed by theSmall 
Cause Courts on the ground that it was 
beyond the period of six months limita¬ 
tion provided by S. 326 (3) of the U. P. 
Municipalities Act. It is not now con¬ 
tended that that section does not apply, 


and the section has been applied in a 
similar case in Abdul Wahid v. The Muni¬ 
cipal Board (l). The contention pressed 
before me is that the cause of action real¬ 
ly arose on 14th May, 1923 which was 
within limitation, the suit having been 
originally liled on 13th October, 1923 
though it was returned for presentation 
and subsequently presented to the proper 
Court on a later date. The date when the 
plaintiffs’ service ceased was 18th Nov,1922 
and this was given as his cause of action 
in the plaint as originally framed. On 
23rd January, 1923 he actually gave to 
the Munici| al Board the notice required 
by S. 326 (1) so that he himself treated 
his cause of action as com) lete on that 

date. On 31st January, 1923 the Chair¬ 
man of the Municipal Board sent him 
officially a reply dealing with each of the 
items claimed by him and declining to 
entertain any of them. This is the date 
with reference to which the Court below 
finds that at any rate the plaintiff’s cause 
of action was complete on that date. 
What appears to have happened subse¬ 
quently was that the plaintiff sent some 
further letter to the Municipal Board 
reiterating his demands and they replied 
to him in a letter which is on the file, 
stating that the records had been con¬ 
sulted and it was found that everything 
that was due to him had been paid, and 
nothing turther was due. It is impossible 
to treat this letter as giving a fresh cause 
of action. When once limitation had, 
begun to run, the mere fact that the plain-j 
tiff made another attempt to get the 
Municipal Board to alter their decision 
would not have the effect of stopping it or 
giving it a fresh period. The revision 
fails and it is hereby dismissed with 


costs. 


A ppliedtion dismissed-. 


(1) 193:3 All. 257=21 A. Jj. J. 101--4 L. K. 


All. (Civ .1 4'JO. 
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Walsh, Ag. C. J. and Dalal, J. 

(Sheikh) Muhammad Habibullah Ap¬ 
pellant. 


v. 


I B Seth Tikam Chand— Respondent, 
■irst Appeal No. 134 of 1924, Decided 
30th July, 1924, from a.decree of 
ill Causes Court, Agra. D/-lst March, 
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Id) ( ivi 1 P, C., S. 24— “Suit” includes execution 
pro eedini s. 

Die word suit” in S. 24 will include -execution 
proce3ding3. A particular execut ou application 
can be transferred under the seetion.[P. 2'. r i,C. 1.] 

(/ ) ( ivil P. C., S. '18— Se tion is not exhaustive 
Particular ere vtion app'i alion may be transfened 
und r S. 24—l iri P. C. S. -4. 

8. ; 1- was enacted to decide the question as to 
the jurisdiction of a Court when a suit is trans¬ 
ferred. J. a suit instituted in Court A is trans¬ 
ferred to Court 11 and Court B decided it, S. MS 

enjoins that application fer exeeutio i shad be 
presented 1 1 Court B and not to Court A, t iat is, 
the application is to be presented to the Court 
which passed the decree and not to the Court 
in which the suit was instituted. The section is 
not exhaustive a*'d a decree can be executed by 
the; Court to which it is transferred under S. e4. 

[P. li'/., C. 2.] 

A. P. Dube and P. D. Banerjee— lor Ap¬ 
pellant. 

S. N. Sen and N. P. Asthenia -lor Res¬ 
pondent. 

Judgment.—It is objected in thi s 
appeal that the Court of Small Causes at 
Agra had no jurisdiction to carry on exe¬ 
cution proceedings on the applicati >n of 
the decree-holder in Execution case I o, 7G 
of 1923. The decree was ]>assed by the 
Additional Subordinate Judge, and the 
application for execution was liled by the 
decree-holder in that court. Subsequently 
on 30th November 1923, the District 
Judge of Agra transferred, for overwhelm- 
ing reasons, this particular application for 
execution to the Court of the Small Cause 
Court Judge. It was argued here that the 
District. Judge had no jurisdiction under 
o. 21: to do so. We are of opinion that 
the word “ suit ” in S. 21 will include ex¬ 
ecution proceedings. This was held hv 
this Court so far back as 1870 under Act 
VI1J of 1859, S. 0 [Gaya Pershad v. Bhnp 
Singh (l).] It was pointed out that under 
S. 38 a decree may he executed either by 
the Court which passed it or by the Court 
to which it is sent for execution, and that 
therefore, no other Court can execute a 
decree. The reason for the passing of S. 
38 is different. It was enacted to decide 
the question as to the jurisdiction of a 
Court when a suit is transferred. If a suit 
instituted in Court A is transferred to 
Court B and Court B decides it, S. 38 en¬ 
joins that that application for execution 
shall he presented to Court B and not to 
Court A, that is, the application is to be 
presented to the Court which passed the 
d ecree and not t o the Court in which the 

( (1876) 1 All. IRQ (P. B.) 


suit was instituted. The section is not 
exhaustive and a decree can lie executed 
by the Court to which it is transferred 
under S. 21. The analogy of the provi¬ 
sions of S. 141 does not hold except in 
favour of the view that suits include exe¬ 
cution proceedings. Under that section 
the procedure provided by the Code in ro- 
gard to suits is made applicable to all pro* 
eeedings in any Court of Civil jurisdiction. 
This means that the procedure for suit as 
well as the procedure for executing decrees 
shall apj ly to other proceedings both as to 
the trial of those proceedings and the 
carrying out of the orders passed in those 
proceedings. 

Relerence by the appellant’s learned 
counsel to S. 39 of the Code of Civil Pro¬ 
cedure indicated a confusion between two 
t )tilly different matters. S. 39 covers cases 
oi tnnsfer of a decree and not of an aj) 3ica¬ 
tion for execution. Once a decree is transfer¬ 
ee! under S. 39 the Court .vliich passed the 
decree ceases to have jurisdiction till it 
ree< ives a certificate under S. 11, Under 
Order 21 rule 10 an applicati >n for execu¬ 
tion is t > be presented to the Court to 
which the decree is transfer ,p v hen the 
decree is sent to another court for 

execution, and not to the Court which 
passed it. Phis is totally different from 
the transfer of one particular a] plication 
for execution under 8. 21 of the Code 
of Civil Prow dure. For in mee, in the pre¬ 
sent case, the Small Cause Court has 
jurisdiction to dispose of tins particular 
execution matter hut not t > receive any 
fresh application for execution, which will 
lie in the Court of the Additional Sub¬ 
ordinate Judge. 

We hold that the lower Court had juris¬ 
diction and dismiss this appeal with costs 
which shall include counsel s fees here on 
the higher scale. 

Appeal dismissed. 
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WaTjSH and Sulaiman, JJ. 
Harbans Singh and, others —Applicant. 

v. 

Rajinder Kuar —Opposite Party. 

Civil Rev. No. 160 of 1921, Decided on 
26th November 1924, from an order of 
the Dfc. J. t Aligarh. 
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* (a' Gva'd\a"s and WordsAct [VIII of 18901— 

Scop'' / (YU'p-r to di possess third persons — Dt. 
Judge has n nr. 

An order p’rp~rt?^g to be pissed under the 
Guardians and Wards Ant cannot bind third 
Parties who are in possession of the estate. Under 
the Guardians and wards Act a District Judge 
has no lurisdiot'on to dispossess third p rsons 
fro n the property of which they may he, rightly 
or wrongly, in possession, but can at best give 
directions tlmgnarlian to ta«e necessary steps 
to recover the property. [P 279 C 1] 

(b' Trusts Art , .S'. \ 7 — Trustee dissatisfied with 
co-trustees * mana ewent— Trust cannot be can, clhd. 

A trust j l nnot be cancelled at the instance of 
one trustee anplvi g for cancellation on the 
goundof bis dissatisf etion with the manage¬ 
ment of other co-trustees. 

Darya Char an Bannrji and P. N. 
Sapra —for Appellants. 

Petry Lai Banrrji and Bam Na nut 
Prasad —for Respondent. 

Sulaiman, J. This is an application 
in revision to get revised an order of the 
District Judge of Aligarh dated the 25th 
of July, 1924, rather difficult to define and 
say under wh it Act or section it was 
passed. 

It is necessary to state briefly certain 
facts leading up to this application before 
disposing of it finally. 

Kunwar Mahendrajit’s grand-father, 
Rao Umrio Singh, died in the year 1898 
leaving a considerable estate behind him 
and considerable debts. It is admitted 
that some years afterwards, his -,hree 
sons representing the three branches be¬ 
came separate in estate, In order to 
arrange for the pay ment of the debts that 
wen outstanding, the three brothers, on 
the 1st of August, 1912’ executed a deed 
of trust under which three trustees were 
appointed to take charge of the manage¬ 
ment of the entire estate and to pay out 
of its income the debts that were 
standing against it. Provisions were made 
how in case of the death of any of the 
trustees his successor should he appoint¬ 
ed. We may mention that in 1912 Ma- 
hendrajit Singh was a minor of tender 
years and he could not himself have been 
a party to the deed and there can he no 
doubt that his fathe* Had Raj Singh 
acted as the he id of the family and enter¬ 
ed into the deed of trust along with his 
brothers. In 1918 Hari Raj Singh 
unfortunately died. After his death his 
widow was apx>ointed the guardian of the 
person and property of the minor by an 
order dated the lfith of February, 1920. 
The learned Judge who passed that order 
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thought that it was desirable that the 
management should contiuue in the hands 
of the trustees so long as the Court of 
Wards did not take over the nanagement 
of the minor’s share in tie estate. Accord¬ 
ingly in appointing Ra ri Rajinder Kuar, 
the widow, a9 ;he guardian of her minor 
son, he made reservations tha; the mana¬ 
gement of the property should continue 
to vest in the trustees pending the deci¬ 
sion of the question whether it could not 
he taken over by the Court of wards. 
Subsequently it seems to have been 
conceded by all the parties concerned 
that it w is not possible for the Court of 
Wards to take over charge of the min ir’s 
share unless his interest be separated and 
his liability clearly defined. With a view 
to carry out his purpose the learned 
District Judge permitted theguirdian ti 
enter into a deed of partition with the 
other pr iprietors, under which the minor's 
share was separated and the exact amount 
of his liability allocated. This deed was 
executed after the sanction of the Dis¬ 
trict Judge on the 9bh of Aug ist, 1921 and 
was duly registered. In his order the 
learned Judge sanctioned the continuance 
of the property of the minor under the 
management of the existing trustees with 
the addition of the name of Rani Rajinder 
Kuar as a trustee. There were numerous 
subsequent orders or directions under 
which t le trustees wen directed that Rs. 
500 a month should he paid to the widow 
as maintenance allowance to her and her 
minor son. 

For some reasons which it is not neces¬ 
sary to consider here, Rani Rajender 
Kuir became dissatisfied with the 
management of the other trustees. Nu¬ 
merous applications, one after another, 
were filed in the Court complaining against 
the trustees and pointing out various 
grievances said to exist. The order in ques¬ 
tion is supposed t) have been passed on 
one of the nine applications made by her. 

Under the order before us the learned 
Judge after expressing the view that it 
was no longer in the interest of the minor 
that the trustees should continue to 
manage the minor s property when his 
mother was altogether excluded from the 
management, said that ho thereby 
“cancelled the trust”. He also directed 
that the Rani herself should manage the 
property cf the minor and that as she 
was a pardanashin lady, she should 
employ two leading pleaders of the Court 
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to work as managers of the estate on a 
remuneration fixed. 

'O far as the order of the District 
Judge can bo said to amount to directions 
given by him to the guardian under S. 
32 of the Guardian and Wards Act, it 
is impossible »o say that it was without 
jurisdiction. Whether that order was a 
proper one or not, was a matter for the 
District Judge to consider. It is even 
now open to him to reconsider those 
directions at any time if certain fresh 
oircumstances are brought to his notice 
and he is satisfied that the purdanashin 
guardian cannot be a fit person to manage 
the estate. Those directions are also 
open to a further amendment in case the 
Court of Wards is actually prepared to 
take over the charge of the minor’s estate. 
We, therefore, do not propose to say any¬ 
thing with regard to this order so far as 
it affects the guardian appointed by the 
Court. 

The question that remains is: How 
far that order can bind the trustees ? 

It is clear that an order purporting to 
be passed under the Guardian and Wards 
Act cannot bind third parties who are iD 
possession of the estate. It has been laid 
down in several cases that under the 
Guardian and Wards Act a District Judge 
has no jurisdiction to dispossess third 
persons from the property over which 
they may be, rightly or wrongly, in 
possession, but can at best give directions 
to the guardian to take necessary steps 
to recover the property. 

The learned Advocate for the respond¬ 
ent has contended that inasmuch as the 
deed of partition had Iren sanctioned by 
the District Judge and as 3uch sanction 
was absolutely necessary under S. 7 of 
the Indian Trust Act, it must be taken 
that the trustees came under the direct 
control and supervision of the District 
Judge and that he had absolute power of 
directing them to give up possession at 
any time when he was satisfied that they 
could not act in the interests of the minor. 
We are unable to accept this contention.* 
It is true that the deed of partition was 
executed after the sanction of the District 
Judge had been obtained, but the sanction 
of the District Judge merely amounted to 
a permission to the guardian to enter into 
a deed of partition. Assuming for the 
Bake of argument that this partition deed 
really created a new trust, even then the 
creation of the trust must be deemed to 


have been made by the guardian after the 
permission of the Judge. It cannot be 
said that it was the District Judge who 
appointed the trustees. The trustees not 
having been directly appointed by the 
Judge are not under his direct control and 
the learned Judge in a summary proceed¬ 
ing had no jurisdiction either to issue 
orders to the trustees to hand over the 
possession of the property or to terminate 
the trust. We are far from saying that 
the partition deed of 1921 created a new 
trust. On the other hand, in the proceed¬ 
ings it seems to have been assumed all 
along that the old trust which was created 
by the deceased father of the minor, who 
then admittedly was the head of the 
i ^ i was still in existence. Even in 
his order dated the 9th of August, 1921 
Mr. Sams referred to that trusr. as the 
existing trust The deed of partition also 
does not am where suggest that the old 
trust had terminated and a new trust 
was being created. If, therefore, it be 
taken that the old trust had continued 
and all that had happended was that a 
new trustee was added then the learned 
District Judge would still more clearly 
have no jurisdiction bo set that old trust 
aside. On the other hand, even if it he 
assumed that a new trust was created on 
behalf of the minor by tho guardian in 
1921, it cannot he cancelled or revoked 
unless the case falls within the provisions 
of Ss. 77 and 78 of the Indian Trust Act. 

S. 77 obviously cannot apply because the 
purpose, namely the payment of the debts 
for which it was created, has not been 
completely fulfilled, nor has it become 
unlawful, nor impossible. Sub-clauses (a) 
and ( b ) of S. 78 do not apply. The 
learned Advocate for the respondent has 
contended strenously that clause (o) of 
S. 78 does apply and he says that this is 
a case where the trust, being for the pay¬ 
ment of the debts of the author of the 
trust and not having been communicated 
to the creditors, is liable to be revoked at 
the pleasure of the author of the trust. 
The first difficulty in his way was that 
there were three authors of the trust and 
only one of them can be said to he trying 
to revoke it. The learned Advocate, 
however, has tried to get over it by say¬ 
ing that this is really a composite docu- 
fiaent under which three distinct trusts 
were created and that therefore under the 
Trust Act this is merely a revocation of 
the trust by its sole author. But assum- 
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mg that that position can be taken, it is 
clear that clause (f) does not apply unless 
it would be a fact; that the trust has not 
been communicated to the creditors. In 
the present case this of course is impossi¬ 
ble to say. Although the creditors were 
no parties to the deed of partition or the 
deed of trust neverbhless they have 
been receiving part of the debts all 
along from the trustees and there is no 
suggestion, either in the applications or 
anywhere on the record that the trust 
had not been brought to their notice. The 
learned District Judge has not passed this 
order on this ground, nor was this made a 
ground of attack in the appl cations filed 
on behalf of the Rani. It, therefore, 
iee ms to us that this cannot he said to be 
a case where the trust can he revoked by 
the District Judge in these proceedings. 

On the other hand, it may bo possible 
for the minor to say that he is not hound 
by the deed of trust which was created 
by his father as joint owner of the pro¬ 
perty. That would be a mixed question 
of law and fact which cannot he decided 
in these summary proceedings. It may 
also he open to the guardian of the minor 
to have this deed of tru-t set aside by a 

ft/ 

subsequent instrument or hrough Court. 
Or if there was in reality no trust at all 
but a mere appointment of managers, her 
course would be easier. 

We accordingly do not in any way 
wish to suggest that it is not open to the 
guardian to have the deed set aside or 
revoked in the way open to her and 
allowed by law. All that we wish to say 
is that in these summary proceedings the 
learned Judse had no jurisdiction to pass 
an order setting aside the trust 30 as to 
bind the trustees for all time to come and 
compel them to hand over the property 
immediately. If really the trust can be 
revoked and has been validly revoked by 
the guardian, then the possession of the 
minor’s estate by the trustees would be 
•without right and they may be liable to 
pay mesne profits to the minor. But 
that is altogether a different question. 

We are accordingly of opinion that the 
order of the learned District Judge can¬ 
celling the trust as against the present 
trustees was passed without jurisdiction 
and cannot be upheld. 

We may, however, note that Mr. Durga 
Charan Banerji and Mr. Sapru on behalf 
of the trustees have given an undertaking 
that they have never objected to the 


payment of Rs. 500 a month to the Rani 
Saheba for her maintenance and the 
maintenance of her son so ’ long as the 
management remains in their hands and 
they underbake to pay this sum to her 
regularly month by month. 

In view of these undertakings we would 
set aside the order of the District Judge 
so for as the trustees are concerned , leav¬ 
ing the contents of that order as if they 
were mere directions to the guardian to 
take steps as directed. We would also 
like to add that the receipt of the 
monthly allowance of Rs. 500 by the lady 
from the trustees would in no way pre¬ 
judice her right to get this trust revoked 
or cancelled in the way allowed by law. 

In view of the fact thab, except on thd 
last date when the trustee© did not agree 
to the trust being put an end to at once, 
there seems to have been some acquies¬ 
cence on their part in the procedure 
adopted by the learned Judge, we direct 
the parties to bear their own costs of 
these proceedings both here and in the 
Court below. 

Order set aside . 
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Mukerji, J, 

East Indian Railway Company —Defen* 
dant—Appellant. 

v. 

Jit Mai Kollo Mai —Plaintiff—Respon¬ 
dent. 


Civil Rev. No. 175 of 1924, Decided on 
15bh January, 1925, from an order of the 
Judge of Small Causes, Allahabad. 

Civil P. C., S. 15'— Lcf's. granted adiovmment 
o conditio i of pa ing r. sIt — Pefa It in pacing — 
Defence <an be str tele off —Civil P. C., O, 17 LI. 1* 

Where payment of costs is made a condition 
precedent of adjournment granted to the defend¬ 
ants, it isopen to the Crortto strike off the 
defence and proceed ex pa. te , when the costs aro 
not paid as directed. [P 281, C 1] 

Ladli Prasad Zutshi —for Appellant. 

Damodar Das — for Respondent. 


Judgment.— This revision arise® 

under the following circumstances. The 
respondent sued the applicant, the E. I* 
Railway Company, for recovery of certain 
damages. 28th of February, 1924 was fixed 
for the hearing of the case. Then tlift 
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case was adjourned to the 7th May 1924. courts below have the force of law and 


In adjourning the case the Court said :— 
Defendant wants time. Case post¬ 
poned to 7bh ot* May on payment of Be. 1 
costs. If costs are not paid, defence will 
be struck off.” 

The case came up for hearing on the 7th 
of May and was again adjourned, the 
court passing the following order :— 

I cannot issue commission now. I 
give 15 days’ time to produce the witnes¬ 
ses. Defendant to pay Rs. 2 as damages 
for postponement. If damages be not 
paid, no evidence of the defendant will be 
taken.” 

On the 27th of May, 1924 the costs of 
adjournment not having been pai 1, the 
plaintiff’s vakil pressed upon the court the 
view that the defendant had made a 
default and his defence wa liable to he 
struck off. The court, before acceding to 
this request, asked the defendant’s vakil 
- whether he was ready to pay the costs. 

His statement was taken down in the 
■ following language :— 

“ Defendant's vakil is present and is 
ready to proceed with the case. But he 
is unable t) pay costs of adjournment.” 

After recording this statement the lear¬ 
ned Judge was of opinion that the defen¬ 
dant had no right to go on with the 
defence and he, treating the case as an 
ex parte one, decreed the plaintiff’s suit 
after hearing the evidence. In this com fc, 
it is contended that the learned Judge of 
the Court below could not lawfully dismiss 
the suit and that all that he could do was 
to make an order of pay ment of the costs 
as a part of the costs as a part of the 
decree. 

The learned counsel for the applicant 
has based his argument on rule 3 order 17 
of the Civil Procedure Code. His argu¬ 
ment was that his client was ready to go 
on with the case and the court was bound 
to go on with the case in spite of the fact 
that its orders had nob been obeyed. The 
learned counsel for the respondent relios on 
rule 4, order 15 of the Civil Procedure 
Code. It enables the court to proceed at 
once with the disposal of the case if it 
finds that one of the parties had not 
sufficient reason for not being ready to go 
on with the case. 

In my opinion the whole question is 
one of enforcement of the order of the 
court and relates to the method of enforce¬ 
ment. The general rules of 1911 prepared 
by the High Court for the guidance of the 


chapter 3, rule 26 lays down the proce¬ 
dure to be adopted by courts. It says : — 

“ In no case, when one of the parties is 
ready bo proceed, should an adjournment 
be granted at the request of the opposite 
party, except on conditions that a sum 
commensurate with the costs which, in 
the opinion of the court, the party ready 
to proceed will have to incur, owing to the 
adjournment, he paid as and when direc¬ 
ted by the court to the party ready to 
proceed, and be his costs in any event.” 

This rule really reproduces in a different 
language the provision contained in 
order 17, rule 1 of the Civil Procedure 
Code. There, it is said that the court 
may make such order as it thinks fit with 
respect to the costs occasioned by the 
adjournment. In this case, as already 
quoted, the order of the 25th of February, 
1921 imposed the penalty of the defence 
being struck off in case the defendant 
failed to pay the costs of adjournment. 
This was an order clearly within the com¬ 
petence of the court. The term laid down 
was not at all oppressive or improper. If 
the defendant had on the 28th of February 
1924 intimated to the court that he was 
not going to pay the costs of adjourn¬ 
ment, the court would have been justified 
in proceeding with the hearing of the case 
at once. Similar remarks would apply to 
the order passed on the 7th of May, 1924. 
The Judge adjourned the ca^e on condi¬ 
tion of the payment of Rs. 2 as damages 
and said that in case the damages were 
not paid the defendant would not be 
entitled to adduce his evidence. This 
order, in my opinion, was a perfectly 
competent and proper order. 

Now the question is whether the Judge 
was entitled to enforce his orders by 
refusing to take the defendants’s evidence 
and by striking off the defence or whether 
he was hound to allow his orders to be 
disobeyed and all that he could do was to 
make the costs of adjournment a part of 
the costs in the cause. In the case of 
Veerabhadrappa Chetty v Chinnamma ( 1) 
the learned Judges were of opinion that 
unless payment of costs is made a condi¬ 
tion precedeut to adjournment it is not 
open to the court to strike off the defence 
and proceed ex parte . I need nob express 
my opinion a3 to the correctness or other¬ 
wise of this case. But the present case 
d oes certainly come within the purvi ew of 

(1) [169B] 21 Mad. 403=8 M. L. J. 189. 
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even this ruling, which takes a very lenient 
view. The orders of the learned Judge 
of the Small Cause Court were perfectly 
clear orders. They imposed certain 
penalties on the defendants and the 
learned Judge has simply enforced those 
penalties. I have already said that the 
orders passed were perfectly reasonable 
orders and were within the competence of 
the court both under the general rules and 
the provisions of the Civil procedure Code. 
Further, section 151 of the Civil Procedure 
Code would also justify the court in 
acting in the way in which it did act. To 
have allowed the defendant to flout the 
orders of the court would certainly hav6 
been an abuse of the process of the court 
and would certainly not have been consis¬ 
tent with the ends of justice. I am 
prepared, therefore to hold that no other 
rule applied. Section 151 would enable 
the court to exercise its inherent power by 
enforcing its reasonable orders. The peti¬ 
tion in revision has no merits and must 
fail and it is hereby dismissed with costs. 

A pplication rejected. 
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Ryves, J. 

Sunder Ehatik —Defend ant—Appellant. 

v. 

Mahadeo Pande — Pliintiff—Respond¬ 
ent. 

Civil Rev. No. 178 of 1924, Decided on 
22nd January, 1925, from an order of the 
Sub. J., Mirzapur. 

(а) Negotiable Instruments Act, (amended) {VIII 

of 1910 ) S. 13 Eorpin. 1 — Pr missom vote payable 
to specified person nit/, is negotiable instrument. 

Promissory* note which makes the payment 
due to a specified person only is a negotiable in¬ 
strument within the meaning of Expl. 1 to S. 13 
as amended by Act VIII of 1919. 13 A. L. J. R. 
683 D.st. [P. 282, C. 2] 

(б) Negotiable Instruments Art, (XXVI of 1S81) 
S . 8 r i—Pr missonj note—Stipulation to pay in'eresL 
inte polated ni'hmit executant's knowledge—Instru¬ 
ment becomes id. 

Where a promissory note being a negotiable 
instrument, did not originally contain any stipu¬ 
lation to pay interest but a stipulation to pay 
interest was subseiuently interpolated without 
the knowledge or consent of the executant, 

Held • that the alteration was a material al¬ 
teration and that the instrument had become 
void. CP. 282, C. 2] 

Sailanath Mukerji—iov Applicant. 

Hamid Hasan—ior Opposite Party. 


Judgment*—The plaintiff brought the 
suit out of which this application arises to 
recover Rs. 300 principal and Rs. 186 
interest due on a promissory note execut¬ 
ed by the defendant. It has been founded 
by both Courts and it is indeed apparent 
on the face of the document itself that 
originally there was no agreement to pay 
interest and that the agreement to pay 
interest at Rs. 2 per cent, per mensem 
was interpolated after the note was writ¬ 
ten. Both Courts have found that this 
was done without the knowledge or con¬ 
sent of the defendant. The Courts, how¬ 
ever, have held that S. 87 of the Negoti¬ 
able Irstruments Act which renders a 
negotiable instrument absolutely void 
where a material alteration has been made 
in it does not apply, because this particu¬ 
lar note “ is not a negotiable instrument 
for it makes /he payment due to a speci¬ 
fied person only. This finding is opposed 
to the Negotiable Instruments Act, S. 18 
as amended by Act VIII of 1919. Thisl 
document is clearly a negotiable instru¬ 
ment within the meaning of Explanation I 
to S. 13 as amended by Act VIII of 1919. 
Reliance has been placed by the learned 
counsel for the opposite party on the case 
of Malchdum B iJcsh v. Shaukat Ali (l). 
That was a decision of 1915 before the 
Act was amended. It seems to me that 
as the law now stands the Court had no 
option but to dismiss the suit on its find¬ 
ing that the promissory note sued upon 
had been materially altered. I, therefore, 
allow this application, set aside the decrees 
of the Courts below and dismiss the plain¬ 
tiff’s suit with costs throughout. 

Application allowed- 

(i) [1915] 13 A.L.J. 683 = 29 1.0. 1008. 
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Boys, J. 

Malik and others —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Rev. No. 243 of 1924, Decided 
on 30th July 1924, from an order of the 
S. J., Mainpuri, D/- 31st March 1924. 

Criminal P. C ., S. 340 — O/portunity for argu¬ 
ments in defen e must be allowed. 

Though litetally speak-ng, the Code does not 
provide for the legal right of the pleader for the 
accused to submit arguments, the Court is bound 
to a’low to the accused a proper opportunity to be 
heard in argument. [P. 283, C. 1] 

J. M. Banerjee— for Applicants. 

The Asstt. Government Advocate — fo* 
Opposite Party. 


1925 


Md. Akbar v. 


Judgment. —This is another case aris¬ 
ing out of the same rioting whioh was the 
aubjeot of Cri. Rev. No. 247 of 1924 [1925 
All. 285] whioh 1 have just dealt with and 
which was tried by the same Magistrate. 
The objection taken in revision here and 
it was also made a ground of objection be¬ 
fore the learned Sessions Judge is again 
an objection to the procedure of the Magis¬ 
trate and again the facts are evidenced 
that the Deputy Magistrate is guided too 
much by the letter of the law than by the 
spirit and proper practice of it. Tn this 
case it has been stated on affidavit that 
before he passed orders in the case the 
Magistrate was requested to give time so 
that a vakil might bo called from the Civil 
Courts to submit arguments. The Deputy 
Magistrate does not say that this state¬ 
ment is false but merely says that he has 
no recollection of having said so and that 
he finds no corroboration from the record. 

I have the statement of fact made to me 
in an affidavit which is moreover endorsed 
on the hack of it by the vakil who appear¬ 
ed. I therefore take it as true. In para¬ 
graph No. 7 of the affidavit it is sworn 
that the Magistrate said that the plea¬ 
ders for the accused had no legal right to 
submit arguments and that he did not 
want to hear arguments”. The Deputy 
Magistrate does not say that this state- 
menfc of fact is false but his reply goes all 
round it by saying that the allegation is 
perfectly groundless and goes on to sup- 
port this by saying that there was no rea¬ 
son for him to refuse. In view of the way 

the Deputy Magistrate dealt with the case 

VUnmmal Revision No. 247 of 1924) in 
which I have just passed orders it seems 
to me that a similar view would very pro¬ 
bably be taken by him that the accused 
had no right to be heard in argument. 
Laterally, again, the Code does not provile 
for such a right of the accused. But there 
cannot be the slightest question that it is 
the invariable practice of all Magistrates’ 
Courts to hear the aciused at the end of 

Ithe case and the Magistrate ought indu¬ 
bitably to hold himself bound by such 
praotioe. In an analogous case there is 
no right of reply given to the accused or 
his counsel m an appeal in the Sessions 
Court, but it has been held by this Court 
in Radha Rvoan v. Emperor (l) that it is 
the invariable practice in the High Court 
and by implication that practice should be 
conformed to in the Sessions Court. It 
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appearing that in this ease the accused 
we-e not allowed a proper opportunity of 
being h«ard in argument I set aside the 
convictions and sentences and the pro¬ 
ceedings from the stage immediately before 
judgment and direct tTat an opportunity 
be given to the pleader for the accused to 
argue the ca«e for his client?. I am in¬ 
formed that the M\gistra*e has been 
transferred. Tn any case, the argumente 
will be beard and the case decided by 
some other MagiVra^e as the District 
Magistrate may think fit. 

Revision accepted. 
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Mr/KERJT, J. 

(Sheikh) Muhammad Akbar— Applicant. 

v. 

Emperor— Opposite Party. 

Criminal Civ. No. 213 of 1923, Decided 
on 21st October, 1924. 

(a Crimvi ll P. <?., 9. S29 — r a e transferred by 
Dt. Ma x trat* — Fr\s'i t ansfer can id be ordered 
bi/ Sub-Divisimal Mai' stmt ’. 

S. 529 cannot he so rad is to implv that after 
a District Magistrate ha- transferred some cases 
from one file to tlie file of another Magistrate, a 
Suh-Divisional Ma?istrate, who is rubordinate to 
the District Mag : strate, has jurisdiction to nulli¬ 
fy that order by orlering a f esh transfer of the 
cases to his own file. [p. 284, C. 1] 

(M Cri-nim' P. C., ,Vj. 526 to m-Strong ’lung- 
uaqe used b y Ma is'rate — Avnrfha'ision of unfairt 
n*ss may be just'fie l—Crimim' trial. 

Use of strong language by Court is never cal¬ 
culated to satisfy the btigant pu'.lio before it. 
An officer is so netimes bound to feel strongly on 
particular occasmns, but as soon as he expresses 
himself strongly, he gives himself away and if he 
raises, by his language, an ap rehension in the 
mind of a party that the Officer s nreiudiced the 
officer Inis only hi ms'If to tha 'k. ‘Besides a 
cal n state of mind is absolutely essential for the 
disposal of all cases whether civil or^ri ninal. 

[P. 284, C. 2] 

Saila Nath Mukerji —for Applicant. 

Fjalit Mohan B merji —for the Crown. 

Nirm idesh'oar Prasad Upadhiya—ioi 
Opposite Party. 

Mukerji, J. This is an application 
for transfer of two cross cases now, de 
ficto, pending before Mr. Janki Nath 
Sahai, a Magistrate of Azamgarh, exer¬ 
cising the powers of a Sub-Divisional 
Magistrate. 

It appears that one Deepu filed a com- 
plaint'against one Akbar. The case was 
sent to the Court of an Honorary Magis¬ 
trate, Rai Sihib Babu Din Dayal Sahu. 


284 Allahabad 


Md. Akbar v. Emperor (Mukerji, J.) 


1925 


Akbar filed a cross complaint, which was 
also pending before the sail Honorary 
Magistrate. Akbar induced the Officer to 
send the cases baffi to the Sub-Divisional 
Magistrate, evidently because Akbar did 
not want that Sahu Din Da} al should 
hear the cases. The learned Sub-Division¬ 
al Magistrate returned the cases. Akbar 
then applied to the District Magistrate for 
transfer. The learned District Magistrate 
transferred both the cases from the hie of 
Sahu Din Dayal to the tile of the Tahsil- 
dar Magistrate. Then, it ap] ears, that 
Deepu put in an application before the 
Sub-Divisional Magistrate asking him for 
transferring the ca-es iron the Court of 
the Tahsildar Magistrate. Balm Janki 
Nath Sahai passed an order dated the 27th 
of August, 1921 and thereby jmrj orted to 
hive the cases transferred Irom the file of 
the Tahsildar Magistrate to his own file. 

In the transfer aj ] lication two points 
are made. Or e is that the Sub Divisional 
Magistrate had no jurisdiction to ] racti- 
eallv set aside the order of the District 


Magistrate transferring the cases to the 
Court of the Tahdldar Magistrate. The 


second point is that having regard to the 
temper ex] ressed in his order dated the 
27th of August, 1924, the apj licant Akhar 
feels that he would not have impartial 
justice at the hands of the learned Sub- 
Divisional Magi trate. 

On the first point, it is pointed out by 
Deepu's counsel and al-o by the learned 
Sub Divisional Magistrate that the learn¬ 
ed District Magistrate has, so to say, con¬ 
doned the order of transfer passed over 
his head by the Sub Divisional Magistrate. 
There can be no doubt that under S 528 of 
the C iminal Procedure Code a Sub-Divi¬ 
sional Magistrate has the power to with¬ 
draw any case pending before a Subordi¬ 
nate Magi-trate. This would give juiis- 
diction to Balm Janki Nath Sahai fo 
withdraw ;he cases pending before the 
Tahsildar Magistrate. But, in my oninion 
the section cannot he so read as to imply 
that after a District Magis.rate has trans¬ 
ferred certain cases from one file to the 
file of another Magistrate, a Sub-Division¬ 
al Magistrate, who is subordinate to the 
District Magistrate, has jurisdiction to 
nullify that order by ordering a fresh 
transfer of the cases to his own file. There 
is a clash of jurisdiction and authority in 
a case like this and it must be ruled and I 
do rule that the Sub-Divisional Magis¬ 
trate's order dated the 27th of August. 


1924 was ultra-vires , The cases must, 
tberefoie, be still, in law, taken as pend¬ 
ing before the Tahsildar Magistrate. 

It has been urged that the District 
Magistrate’s order which 1 will quote pre¬ 
sently, may be taken as withdrawing, by 
bis own authority, the cases from the 
Court of the Tahsildar Magistrate and 
transferring them to the Court of Babu 
Janki Nath Sahai. The language is this : 

“ Seen. The cases will be disposed of 
by the Sub Divisional Officer. He has 
every right to take them on his file.” 

1 am not satisfied that the learned Dis-. 
trict Magistrate was really, by the use of 
the language mentioned, transferring the 
cases from the Court of the Tahsildar 
Magistrate to the Court of the Sub-Divi¬ 
sional Officer. He does not assign any 
reason which would be necessary for him 
to leooid under clause (5) of S. 528 of the 
Ciiminal Procedure Code. The statement 
that the Sub Divisional Officer his every 
right to take the ca-.es on his hie goes to 
show that the learned District Magistrate 
was mertly appionng of the action taken 
by the Suh-DBirionul Officer. 

1, accordingly, set aside the order of the 
learned Sub Divisional Officer passed on 
the 2Hli of August, 1 924 as also the order 
of the fiained District Magistrate dated 
the 9th of September, 1924, lest the latter 
should create any further complication in 
the case. 

In the view of the law 1 take, it is not 
necessary to discuss the second point. I 
will, however, point out to the learned 

A 

Sub-Divisional officer that use of strong 
language by a Comt is never calculated to 
satisfy the litigant public before it. An 
Officer is sometimes bound to feel strongly 
on particular occasions, but as soon as he 
expresses himself strongly, be gives him¬ 
self away and if he raises, by his language,. 
an apprehension in the mind of a party - 
that the Officer is prejudiced, the Officer ■ 
has only himself to thank. Besides a ‘ 
calm state of mind is absolutely essential, 
for the disposal of all cases whether civil 
or criminal. 

On the ground already stated, I order 
that the cross cases now on the file (but, 
without jurisdiction) of Babu Janki Nath 
Sahai be transferred to the Court of some 
stipendiary Magistrate other than Babu 
Janki Nath Sahai, at the head-quarters at 
Azamgarh, as the learned District Magis¬ 
trate may choose. 


Case transferred . 
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Boys, J. 

Pita and others — Applicants. 

v. 

King Emperor —Opposite Party. 

Criminal Rev. No. 247 of 1921, Decided 
on 30th .July 1924, from an order of the 
S. -J., Main pari. 

(a) C imi a'. P. C., S. 840— Personable oppor¬ 
tunity tncn;a,e peid?r must be adored—Ao or- 
tunit i to ar. -used's p e ider to cross-examine must l.e 
allowed. 

When a f ter the com neneement of the triahan 
anp icatnn is 'nali for an opportunity to engage 
a plead r the reaso iahle course to adopt would 
be for the Mig strata to proceed with the evi¬ 
dence for the pro3e iution-io-chief and then, to 
allow, if it hal not already been allowed, a 
reasonable ti ne for the accused to appoint a 
pleader. The as used’s pleader ought to oe given 
a reasonable opportunity to cross-examine the 
Prosecution witnesses. The fact that the ac¬ 
cused who have b*e 1 refused an opportunity to 
engage a pleader w re asked if they wished to 
cross examine and that they answered that they 
did not wish to do so is only a literal compliance 
with the law and a breach of its spirit 

[P 2 > r / C 2, P 28 i C 1J 

(b) Criminil P. C.,S. 540— li tk si es can 1 reely 
cross-era nine—Qiieitiont s-ojgtste l by d ’fence and 
put b / C U’t are not aoss examimtion. 

If a witness is called under S. 540 both sides 
have a right tocross-exa nine that witness fr -ely. 
It is wholly misleading to describe as a cross* 
exa ninat on that wh ch consists of certain ques¬ 
tions being sugg:stel by the defence to the Court 
and those questions being put by the Court. 

L P 2-5 C 1] 

M. Bmerji —for Applicants. 

The • Asstt . Government Advocate —for 
Opposite Party. 

Judgmant, J.—In this case certain 
persons have been prosecuted and con¬ 
victed of assaulting the police and rescu¬ 
ing cert tin persons whom the police had 
arrested on the 28th of October, 1923. 
On that occasion the police were driven 
off after they had used their tire arms 
killing two men and injuring others. Later 
a number of villagers were arrested aed 
were placed before a Magistrate on the 
3rd of November, 1923. It is a matter 
of complaint in this Court in revision 
that these accused persons were never 
given a reasonable opportunity of defend¬ 
ing themselves. On the date on which 
they were produced in Court, the 3rd of 
November, 1923, the Magistrate at 3-30 
p. m. ordered that the case should be 
heard the next day in the Jail. It ap¬ 
pears from the record that practically the 


first step in the proceedings in the jail on 
the 4th which was a Sunday was the 
presentation of an application by some 
friend of the accused asking for an op¬ 
portunity to engage a pleader and that 
the evidence might be taken in that 
pleader’s presence. In view of S. 310 
there can be no doubt that the accused 
were entitled to be represented by a 
pleader. But this is not the most serious 
error complained of by the applicants 
here in revision. The reasonable course 
to adopt if that had been the only ap¬ 
plication, would have been for the Magis¬ 
trate to proceed with the evidence for 
the prosecution-in-chief and then, at any 
rate, to allow, if it had not already been 
allowed, a reasonable time for the accused 
to appoint a pleader. This application 
was, however, bluntly refused on the al¬ 
legation that the accused had plenty of 
time to appoint pleaders since the pre¬ 
vious day and that he would have to sent 
the prosecution witnesses away again. 
Neither of these reasons appear to me a 
valid reason.What he should have done is 
to tell the accused thathe would proceed 
with the evidence in chief of the pro¬ 
secution witnesses and would then allow 
them a reasonable time to appoint a 
pleader. The next step was that he ex¬ 
amined six of the prosecution witnesses * 
and took down the accused’s statements, 
framed a charge sheet and said that he 
would take the remaining prosecution 
witnesses the next day. At the end, 
after the statements of the accused,: 
he asked them whether they wished to 
cross-examine. Having had their applica¬ 
tion for time to appoint a pleader reject¬ 
ed, these ignorant villagers very natural-! 
ly said, “no they do not wish to cross- 
examine.” No one who has had 12 
months’ experience of the lower Courts 
and of this type of villager would for one 
moment expect that they would give any 
other answer. They would be utterly 
incapable of themselves cross-examining 
the witnesses. On the 5th of November 
further prosecution witnesses were exa¬ 
mined and the accused were further exa¬ 
mined and they stated that they, would 
produce defence witnesses. By this time 
they had succeeded in engaging the ser¬ 
vices of a pleader who put in an applica¬ 
tion asking for another date to be fixed 
for cross-examination. There was no¬ 
body Ihere who could properly instruct 
him on behalf of the accused. The pairo- 
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kar and relatives of the accused lived in 
Agra and the pleader had no time Co get 
his instructions through the relatives who 
had come irom Agra to Mainpuri. The 
Deputy Magistrate refused this applica¬ 
tion on the ground that the pleader could 
get his instructions from the accused 
themselves. In a later application which 
was filed on the 6th, it is stated that the 
pleader also maue an oral application to 
he allowed to cro^s-examine the accused 
on the 5th, presumably when the applica¬ 
tion for postponement had been rejected, 
and that this application was ret used on 
the ground that ne had no right left. On 
the Gth a further application in which 
all the previ >us proceedings were set out 
at length was filed asking for the pro¬ 
secution witnesses to he resummoned. 
On this application the pleader was told 
that the case was not fixed for the Gth 
and if the accused wanted the prosecution 
witnesses lie could summon them as de¬ 
fence witnesses paying the necessary ex¬ 
penses. Subsequently on the 13th of 
December it appears that the Deputy 
Magistrate summoned threo of the pro¬ 
secution witnesses, n^t four as he says 
under 8. 510, Criminal Procedure Ojde. 
In an explanation which has been furni¬ 
shed by tl o learned Deputy Magistrate to 
this Court he says that, as the defence 
had left no legal right of cross-examina¬ 
tion at that stago, he re-called the wit¬ 
nesses under S. 5i0 of the Criminal Pro¬ 
cedure Code at the desire of the counsel 
for the defence, and questions of the 
nature of cross-examination suggested by 
the defence c mnsel were put to the 
witness “from the chair’. There is noth¬ 
ing whatever to justify thh procedure. 
If a witness was called under o. 510 both 
'sides had a right to cross-examine 
that witness freely, i is wholly 
misleading to describe as cross examina¬ 
tion that, which consisted of certain ques¬ 
tions being suggested by the defence to 
the Court and those questions being put 
by the Court. 1 have detailed these pro¬ 
ceedings at length because I have no 
hesitation in holding that the accused 
wore not fairly treated. This was an im¬ 
portant case and a serious case for the 
Crown. It was no leas serious for the 
accused. It is obviously in accordance 
with the spirit of the law that they should 
be representeo by a pliader if they wished 
to be so represented. It is obviously in 
accordance with the spirit of the law that 


they shou^ have an opportunity of cross- 
examining the witnesses. The prosecu¬ 
tion and the Deputy Magistrate cannot 
fall back on the fact tbai on the 4th of 
November when the accused were exa¬ 
mined they were a^ked if they wished to 
cross-examine. Even putting aside the 
lact that their right of being represented 
by a pleader as laid down in S. 340 had 
been refused, I should still hold that this 
was merely a literal compliance with the 
law and a most obvious breach of it in 
the spirit, and I wmuld invite the attention 
of the Deputy Magistrate to the remarks 
of Mr. Justice Aikman in Empress v. Ravi 
Ck iran, (l) and particularly to the re¬ 
marks of Ameer Ali and Pratt, JJ. in 
Sheo PrakasJi v. Rawlins, (2) where they 
said The work of this Court would be 
appreciably lighten^ d, il the Subordinate 
Magistrates, in dealing with the law re¬ 
lating to the righ',9 of accused persons, 
would construe it in a less technical 
spirit than the> are sometimes accustom¬ 
ed to do. In the inferior Courts the 
right principle is ocoas onaliy reversed and 
a person is presumed to be guilty the 
moment he is accused and every attempt 
on his part to prove his innocence is re¬ 
garded a-; vexatious.” I have no hesita¬ 
tion whatever in holding that while the 
Magistrate could have boen right in pro¬ 
ceeding up to the end of the prosecution 
witnesses, from that stage he should have 
allowed an adjournment in order to en¬ 
able the accused to appoint a pleader if 
there had not already been a sufficiently 
long period, and that adj mrnment should 
have been long enough to enable the 
pleader to get proper instructions and to 
prepare himself for cross-examination. 
What is a proj er period must he a ques¬ 
tion fur reasonable decision in each case. 
In this case the whole proceedings of the 
4th and the 5th weie most unwarrant¬ 
ably rushed and the accused were ready 
given no proper opportunity of defending 
themselves. 

I set aside the whole of the proceed¬ 
ings subsequent to the termination of 
the evidence of the last prosecution wit¬ 
ness on the 5th of November and direct 
that the Magistrate proceed to hear the 
case properly and fully from that stage. 
To this extent the application is allowed. 

I am informed that the Magistrate in 

(UC1SU5J A.W.N. 40. 

(2) [1901] 28 Cal. 504. 
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question has been transferred. If this is 
not so, the District Magistrate will see 
that the case is taken up again, not by 
the same Magistrate but by some other 
Magistrate. 

Appeal accepted . 
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Walsh and Ryves, JJ. 

Chunni Gal Iialyan Das —In the mat¬ 
ter of. 

Mis. Case h'o. 26S of 1924, Decided on 
18th December, 1924. 

* Income-Tax Act , (LL of 1022) S. 4— Profits 
arising from tcayerimj business-'Iax ca t be levud. 

The profits or losses arisiv g from wagerirg con¬ 
tracts are to be taken into account in an assess¬ 
ment for income-tax purpo.-es. [P. 2S \ C. 1] 

Tej Bahadur Sapru and Gopi Nath 
Kunjru —for Applicant. 

Lalit Mohan Banerjee —for the Crown. 

Walsh, J . —We have no hesitation in 
answering the questu n submitted to us in 
this case by the Commissioner of Income- 
Tax in the statement of the case dated 
the 23rc of May, 1924, ‘‘aie the profits 
or losses arising from wagering coi tracts 
to be taken into account in an assessment 
for income-tax pur poses", in the affirma¬ 
tive. There is no ground for saying that 
the profits arising from an illegal business 
are not taxable. There is not a word in 
the Act to suggest anything of the kind, 
and it is a fallacy to say because the 
taxing authority levies from a j erson who 
is carrying on a profitable business, but 
an improper and illegal business or profes¬ 
sion, that therefore the authorities are 
countenancing such a profession. They 
are doing nothing of the kind. Their per¬ 
mission is not required and is not given, 
and cannot he withheld to a peivon who 
chooses to cany on an illegal business, 
but the tax upon the ] rofit arising there- 
trom has to ho paid in common wish the 
tax paid hy every barest trader. S. 6 (4) 
provides the liru,d of income chargeable 
in respect of business. The rnero fact 
that the business is speculative, or e'en 
gaming and wagering within the meaning 
of that expression, does not make it any 
the less business. For example, supposing 
the question was one of profit made by a 
book-maker, as to whose business there 
can be no doubt whatever that it is entire¬ 


ly gaming and wagering. 8. 11 provides 
that the tax shall be payable under the 
head of professional earn.ngs in respect 
of the profi’,8 of any vocation foil >wed by 
the assessee. In the year 1886 the 
English Courts decided and the decision 
has never been called in question, that a 
book-maker attending a race course was 


carrying on a vocation; Partridge v. 
Mallandainc (l). Where both the words 
‘business" and “vjeation" are used, it 
may be appropriate to desciibe a book¬ 
maker’s busiress as a vacation, but the 
greater includes the less, and it is clearly 
included in the word “business" in our 
opinion. The same view seems to have 
been taken in the text-books on the sub¬ 


ject with regard to the vocation of a singer 
or prostitute, and the Calcutta High Court 
in the case ol Brindra lushore Manikya 
v. Secretary of Mate for Indian), held 
that illegal cesses were assessable to in¬ 


come-tax. ho doubt a buiden is placed 
on the Income-Tax Con mi ski oner to 


discover how far losses leturned by asses- 
sees may be genuine, or to what extent an 


assG9seo may have attempted to conceal 
gain, but that is what the Commissioner 


is there for. Although it is not btiictly 
relevant, we may point out -,hat any other 
view would result in an enoimous bu den 

being placed uton the Income-Tax autho¬ 
rities, namel\ of deciding in every single 

transaction, which an eaied in the books 

of any assessee in their jurisdiction to be 

of a si eculative nature, whether it was a 

gaming transaction within the meaning of 
the Contract Act, and, therefore, against 
public policy. That question is an ex¬ 
tremely difficult question to decide in 
many cases. A la ge number of mer¬ 
chants and othei i eople carry on extensive 
busiress cf a s eculative i aturo, which is 
not hit by the section in the Contract Act 
with regard to gaming 1 ecause although 
the transaction may result in differences, 
the legal effect of the comi act may be to 
entitle the party o acmal debverv. It is 
nonetheless 8] eculative in character, and 
anybody concerned w tb the daily business 
of the Courts knows bo a difficult it i 8 - 
sometimes to ascertain w liether a specu¬ 
lative transaction is reallv a gaming one 
or not. All such transactions in our 
opinion, are busiress, and the profits- 


(1) 56 L. J. Q. B. 251 = 18 O.B.D 2 6 = f6 T T 

, 20H = 36 W B.27C. ^ L ‘ Tl 

(2) [1921] 48 Cal. 766 = 25 B.W,N. 60=61 I C 
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arising therefrom are taxable under the 

Act- 

The asses see must have his costs in this 
case as certified not to excee 1 IK 200. 

Reference answered , 
in the affirmative . 
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SULAIMAN AND RYVES, JJ. 

Radii D is— Decree holder—Appellant. 

v 

Hoshiar Singh —Judgment-debtor—Res¬ 
pondent, 

B. Second Appeil No. 316 of 1924, De¬ 
cided cn 7th January 1925, from the deci¬ 
sion of the Add. Db, J. Meerut. 

(a) Civil P. C., 0. 4L U. 2.— JUvid^nce discovered 
a fter first Court's d xrce is a lmi<s ble. 


ree was sought to be executed by attach¬ 
ment of certain properties in the hands of 
the sods as persons in possession of 
the assets of the deceased. The sons filed 
objections in the execution Court pleading 
that they had been separate from their 
deceased father and that the property in 
their hands was their exclusive and sepa¬ 
rate property and was not liable to be 
attached in execution of the decree. 

In their objections they referred to an 
award of 1914 followed by a decree of the 
Civil Court under which the family estate 
had been partitioned between the father 
and the sons. The Court of first instance 
relying on that award and decree allowed 
the objections. The decree-holder appeal¬ 
ed from that order. 

Before the appellate Court he filed an 
application supported by an affidavit to 
the effect that there was a subsequent 
Civil Court decree of 1920 under which 


To a r l nit or to refuse t ) ad nit fresh evidence 
in appeal i: a ’natter primarily in tin discretion 
of the Court. Where the apo Uant was not aware 
of the existence of some evidence at the ti ne 
when the case was disposed of by the first Court 
and he has discovered so ne new evidence subse¬ 
quently and has preferred an appeal, the proner 
course onen to him is to apply to the anpcPate 
Court which is in possession of the rase to admit 
the additional evidence either under the general 
principles of law or under the specific provisions 
of 0. 41 R. 27, Civil I\ C. which lays down that 
an appellate Court may for “ any other substan¬ 
tial cause u dlow such evidence or document to 
he produced or witness to be examined. 1923 
P. C. 128 Foil. [P. 28 \C, 1.] 

(b) Givi 1 P. C. S. 10 )—Additional evidence reje t- 
ed not in ex rcise of dis r tin ». lu f due, to supposed 
insuperable difficulty—Second appeal lies. 


previous decree based on the award had 
been declared to be fraudulent and ficti¬ 
tious. In his affidavit he stated that he 
was not aware of the existence of (he later 
decree at the time the order of the Court 
of first instance was passed and that he 
came to know of it subsequently. The 
appellate Court did not pass any formal 
order finally disposing of the application 
in which it was p ayed that a copy of the 
previous judgment should be admitted. It 
however in its judgment dismissing the 
appeal referred to the argument urged on 
behalf of the appellant that fresh evi¬ 
dence ought to be admitted. It remarked 
that the decree-holder should have raised 


If an appsl'ate Court before whom an applica¬ 
tion for admitting fresh evidence is made, exer¬ 
cises its discretion and refuses to ad nit fr sli 
evidence, the prmr ety of that order would not be 
a good ground for entertaining a second appea'. 
If however the lower appellate ^ourt does not 
applv its mind to the question nronerlv before it 
at all and feels that it is unable to admit fresh 
evidence because of some supposed insu^erab e 
difficulty in its way which, in fact, d< es not 
exist, then it cannot be said that t’ e Court in 
the exercise cf its discretion, has refused to ad nit 
fresh evidence and second appeal wi 1 'ie. 

[P. 289,0. 1.] 

A. P. Bagcki —for Appellant. 

K . C. Mital —for Respondent. 

Judgment. —This is a decree-holder’s 
appeal arising out of an application for 
execution. A decree on the basis of a 
promissory note of the year 1919 was ob¬ 
tained by the decree-holder against the 
father of the present respondents. After 
the death of the judgment-debtor the dec- 


that question in the first CDurt and should 
have proved there that the award was 
fictitious. It thought that as the decree- 
holder had not done so the appellate Court 
could nol take additional evidence in the 
Court of appeal. The appeal was accord¬ 
ingly dismissed on the merits.' 

A second appeal has been preferred by 
the decree-holders. First of all, a preli¬ 
minary objection was raised on behalf of 
the judgment-debtor that no second ap¬ 
peal lies. This contention is based on the 
argument that the -grounds taken in the 
memorandum of appeal do not form good 
grounds for second appeal. This strictly 
sneaking is not a preliminary objection. 
We shall therefore have to consider the 
appeal on its merits. 

It cannot be disputed that to admit or 
to refuse to admit fre^h evidence in appeal 

is a matter primarily in the discretion of 

* t * ' J 
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the lower appellate Court. Where the 
appellant was not aware of the existence 
of some evidence at the t me when the 
case was disposed of by the first Court and 
he has discovered some new evidence sub¬ 
sequently and has preferred an appeal, the 
proper course open to him is to apply to 
the appellate Court which is in possession 
of the case to admit the additional evi¬ 
dence either under the general principles 

of law or under the specific provisions of 
0. 41 B. 27, Civil Procedure Code wh ch 
Iays down that an appellate Court may 
for any other substantial cause ” allow 
evidence or document to be produced or 
witness to be examined. This was point¬ 
ed out by their Lordships of the Privy 

Council in Indrajit Bahadur Bahai v. 
Amur Singh (1). 

If an appellate Court before whom an 

application for admitting fresh evidence is 
made exercises its descretion and refuses 
to admit fresh evidence it cannot be dis¬ 
puted that the propriety of that order 
'would not be good ground for entertaining 
a second appeal. If however the lower 
(appellate Court does not apply its mind to 
the question properly before it at all and 
feels that it is unable to admit fresh evi- 

?® nc ® h ® ca , U3e some supposed insupera¬ 
ble difficulty in its way which, in fact. 

does not exist, then it cannot be said that 
the Court in the exercise of its discretion, 
las refused to admit fresh evidence. In 
the Present case the lower appellate Court 
thought that because the point had not 
been raised by the decree-holder in the 
Court of first instance the lower appellate 
Court was helpless and could not admit 
fresh evidence. This, of course, was an 
impossible position to take up. If the 
ecree-holder had not been aware of exis- 

S 6 l l ° f 1920 ifc is inconcei- 

vable how he could have raised the point 

1Q1A ?®. , eCree i’ assed on fche “ward of 
1914 had been declared fraudulent and 

bfthaT Ttl6 0t n 6r difficulfc y conceived 

by the lower appellate Court was that if 

evidence was admitted the whole case 
would have to be re-opened. This also 

adnSB. ° aS6S Wh6re evidence*is 
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, have therefore come to the conclu¬ 
sion in this case that the Court of appeal 
did not exercise its discretion at all. 
There is no remark in the judgment 
as to whether it believed the affida¬ 
vit of the decree-holder that he was not 
aware of the judgment at the time 
the decision of the Court of first ins¬ 
tance was passed, nor is there any formal 
order dismissing the application for ad- 
mittiDg fresh evidence. 

If it is a fact that this judgment of 1920 
having regard to the pleadings of parties 
did finally decide that the decree based on 
the award was a fictitious and fraudulent 
c ecree and that, in fact, no real partition 
had ever been effected between the father 
and the sons then a very strong case had 
been made out for admitting this fresh 
evidence provided the decree-holder was 
not r aware of its existence and had not 
been guilty of any gross negligence. 

We, however, do not wish to express any 
opinion as to whether even if the judg¬ 
ment is admitted it will conclude the 

matter. The Court will, of course, consi¬ 
der as to whether, if this judgment is 
admitted, the opposite party should be 

given an opportunity of producing rebut¬ 
ting evidence. 

We are of opinion that the matter has 

not been tried properly. We, therefore, 
allow this appeal and setting aside the de¬ 
cree of the lower appellate Court send the 
case back to that Court for disposal of the 
application for the admission of fresh evi¬ 
dence and the disposal of the appeal ac- 
cording to law as provided under rules 27 
and 28 of Order 41, Civil Procedure Code. 
Lhe costs of this appeal will abide the 

event including in this Court fees on the 
higher scale. 


Appeal accepted' 
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Mukerji, J. 

Muzaffar Husain and another— Annli- 
cants. 


y # 

Muhammad Yaqub —Opposite Party. 

Mis - No - 279 of 1924, Decid, 
on 8th January, 1925, 

* Criminal P. C., S. teG—Maaistmtj. - • 
compromise—Transfer is proper U ‘ W 
Where a Magistrate has interred 

a oase pending To lm i . __ 
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of both the parties and it is but fair to the 
Magistrate himself that he should not hear the 
* case. [P 290, C1] 

Saila Nath Mukerji —for Applicants. 

Lalit Mohan Banerji and Uma Shankar 
Bajpai— for Opposite Party. 

Judgment: —This is an application 
for tbe transfer of a certain criminal pro¬ 
secution under S. 298 of the Indian Penal 
Code pending in the court of Mailvi 
Sharafat-udah Khan, Sub Divisional 
Magistrate, to the court ol some other 
Magistrate in the district. The prosecutor 
is a Sunni Muhammedan and the appli¬ 
cants are of Shia persuasion. It appears 
that an application was made to the 
District Magistrate himself for a transfer 
of the case, but it did not succed. Several 
grounds have been taken for transfer, but 
I coniine myself to one point which I 
think is a strong one in favour of the ap- 
plicants.ln paragraph 9 of the affidavit the 
applicants state tha » there was a talk of 
compromise between the parties and the 
learned Magistrate sent for tbe Ulemas 
of both sides and tried t) arbitrate in the 
matter which arbitration subsequently 
fell through. On this point the learned 
Magistrate says, in the statement suppli¬ 
ed to the learned Government Advocate— 

“In order to make the parties compro¬ 
mise the case I had no douot made an at¬ 
tempt in that way etc. etc. 

Relian e is placed on behealf of the ap¬ 
plicants on the case of Gobinda Chandra 
Boy v. Gopil Chandra Pandit (l). In that 
case two learned Judges of the Calcutta 
High Court were of opinion that where a 
Magistrate had interested himself in a 
case pending before him in tbe way of 
obtaining a settlement by theparties. it 
tfas to the interest of both tbe parties 
and it was but fair to the Magistrate 
himself that he should not hear the case. 
I think that this principle, with whiih I 
agree, applies with full force to the pre¬ 
sent case. 

I order that the ease be transferred 
from the court of Maulvi Sharafat-ullah 
Khan to the court of some such other 
Magistrate as the District Magistrate may 
choose. Of course it would be open to 
the District Magistrate to hear the case 

himself. 

Application allowed • 

<1) [19121 1 & c. L. J. 150—21 L C. 41 1 —14 Cr. 

L. J. 602. 
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Raghunandan Prasad and others — Ap¬ 
plicants. 

v. 

King Emperoi —Opposite Party. 

Criminal Rev. No. 332 of 1924, Decided 
on 29fc h August, 1924, against the order 
of the S. J., Cawnpore, D/-8th March, 
1924. 

Criminal P. C., IIschedule—Penal Code S. 427— 
Complainant's statement determines j urisdiction. 

The jurisdiction of tbe Court to hear a 
case depends on the allegations with which its 
help is sought. It may be that after a trial, 
it is found that the case has been materially 
exaggerated ; but unless it has been found at 
the very outset that the allegations are exag¬ 
gerated with the intention of seeking a parti¬ 
cular Court for redress, the statement of the com¬ 
plainant has to be accepted frr the purposes 
of jurisdiction. [P 291, C 1] 

Where the complainant in a case of mischief, 
alleged the damage to be Rs. 250 and a third 
class Magistrate tried the offence and found 
the damage to be Rs. 110 and awarded Rs. 40 as 
compensation to the co nplainant. 

He’d : that the third class Magistrate had no 
jurisdiction to try the offence. [P 291, C 1] 

M. A. Aziz —lor Applicants. 

The Assistant Government Advocate and 
Vishnu Nath —for Opposite Party. 

Judgment.—In this revision a ques¬ 
tion of jurisdiction has been raised, and 
it is unfortunate that at this late stage I 
have no alternative but to allow the 
contention. 

A woman, Mt. Sheorania, an agricul¬ 
turist, brought a charge against the ap¬ 
plicants on the allegation that they with 
a large number of cattle got her field 
damaged and that crops to the value of 
Rs. 250 were destroyed. The offence al¬ 
leged was one of mischief ; but the law 
makes a distinction between mischief of 
a minor kind and a mischief of a graver 
sort. S. 426 of the Indian Penal Code 
makes an ordinary case of mischief puni¬ 
shable with imprisonment to the extent 
of three months and with fine ; but where 
the amount of damage or loss caused is 
Rs. 50 or upwards, the maximum punish¬ 
ment awardable is under S. 427 of the 
Indian Penal Code two years imprison¬ 
ment and fine. A case of the graver kind 
of mischief is not triable by a Magistrate 
of the third class. In this particular case T 
a learned Magistrate of the third class 
took cognizance of the offence, and hav~ 
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mg estimated the damage or loss to the 
complainant at Rs. 140 ordered that, out 
of the fine to be relized, a sum of Rs, 40 
should be awarded to the complainant. 

An appeal was taken to the learned 
District Magistrate and the question of 
jurisdiction was raised. He however 
got over the difficulty by coming to the 
finding that the amount of damage was 
less than Rs. 50. An application in 
revision was made to the learned Ses¬ 
sions Judge but without success. 

I In my opinion the jurisdiction of the 
Court to hear a case depends on the al¬ 
legations with which its help is sought. 
It may be that after a trial it is found 
that the case has been materially exig- 
gerated ; but unless h has been found 
at the very outset that the allegations 
are exaggerated with the intention of 
seeking a particular Court for redress, 
the statement of the complainant, in a 
criminal case and the statement of the 
plaintiff in a civil case, has to be accepted 
for the purpose of jurisdiction. This is 
however a much strong case. Not only 
did the complainant allege that the 
amount of damage was much more than 
the sum of Rs 50, but the learned Magis¬ 
trate also found that the damage amount¬ 
ed to Rs. 140. The Court of first in¬ 
stance therefore had no jurisdiction to 
hear the case. 

I set aside all the proceedings in the 
case and order that the case be heard 
by a Magistrate having jurisdiction to 

hear it. 

Proceedings set a side. 


Fazal Husain v. Fazaluddin 
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Mqkebji, J. 

Kalka —Applicant. 

v. 

King-Emperor —O ppo site Party. 

Cmnina 1 Rev. No. 342 of 1924, Decided 

on 19th August L924, from an order of the 
n. J., Gawnpore, 

Jen™! COd> ' *' 4K ~ B ° na Ma **“<“***» 

Where a b,na fide eonteat ex ; sts as to the title 
of the property, no offence is committed. 

[P. 291, C. 2] 

Sailanath Mukerji—lor Applicant. 

The Axstt. Govt. Advocate —tor Opposite 
Party. 


Judgment. This is one of the cases 
in which, in my opinion, the Criminal 
Court ought not to have assumed jurisdic¬ 
tion. The applicant was charged with an 
offence under S. 426 of the Indian Penal 
Code on the allegation that he cut certain 
trees which belonged to the zemindar and 
to cut which the applicant had no right. 
The applicant met the case with the plea 
that the trees stood on his own land and 
that he had a right to cut them. I have 
carefully read the judgment of the learned 
Magistrate. The whole judgment is based 
on the question whether the tree has been 
proved to be the property of the zemindar 
or that of the tenant. It is clear from 
this judgment that what the applicant did 
he did openly and deliberately. He not 
only claimed the trees as his own, but he 
sold them to a, third party who has evi¬ 
dently acted in good faith and has not 
been prosecuted. A good deal of evidence 
was adduced on either side and the pat 
wan who was examined for the land¬ 
holder supported the applicant. The 
learned Magistrate found that there was 
some custom in the village by which a 
tenant could cut a tree. But he finds that 
the custom did not extend to a sale of the 
timber cut. This may be so or may not 
be so. But it appears to me the title to 
the tree was a matter of bona fide contest 
on the part of the applicant and the com¬ 
plainant should have been referred for his 
relief to the Civil Court. I find that it 
has not been proved that the trees were 
sold and cut with the intention of causing 
loss to the zemindar, but in pursuance of 
a bona fide claim to the trees and there- 

m!tted° 6DCe ° f mi8Chief haS been com - 

I set aside the conviction and sentence 

refunded^ fine ’ H Paid shaI1 be 

Application allowed. 
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Mukerji, J. 

pliant H' lsa * n Judgment-debtor - Ap- 

V. 

Party M ^* W ~ DeCree ' b0lder ~ 0 PPosite 

° ivil T ReV ' No ' 171 of 1 024, Decided on 
14th January 1925, from an 

Munsiff of Allahabad West der ° f 
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( ivil l \ C.j <S. 2 (2J— i\o appeal—Expiry of time 
for appeal makes decree final. 

Where there is a decree but there is no appeal, 
the decree becomes final on the date on which 
time for filing an appeal expires. (lOOtf) A. W. N. 

13 Ref. to. [p. 292 , C. l3 

Zamirul H&q —for Applicant;. 

Kailas N&t/i hatju —for Opposite Party* 

Judgment.—Nobody has appeared to 
oppose this application in revision. The 
suit out of which this application has arisen 
was a pre-emption suit and the decree was 
made by a Munsif on the 7th of May 1924 
in favour of the plaintff. The order was 
that the purchase-money, a sum of Rs. 50 
was to he paid within two months of the 
decision of the Court becoming final. The 
purchase-money was not paid till the 26th 
of July 1924. The plaintiff apprehended 
thai; he had come after the expiry of the 
period fixed and he made an application 
for extension of the time of payment. The 
learned Munsif held that the decree be¬ 
came final at the earliest on the 7th of 
June 1924, when one month’s time allow¬ 
ed for appeal expired and that, therefore, 
(reckoning two months from the 7th of 
June 1924) the deposit was in time. On 
behalf of the vendee the present petition 
has been made and it is urged that as 
there was no appeal whatsoever, the 
decree became final at the date it was 
passed and that the two months’ time 
should have been reckoned from the 7th of 
May 1924, and noc from the 6th of June 
1924. No authority has been produced in 
support of the applicant’s contention. On 
a simple construction of the language of 
the decree the plaintiff could wait to see 
whether an appeal was filed or not and 
after seeing that no appeal was filed he 
could set about to procure the money for 
payment. In the case of Go pal Das v. 
Mamman Kunioar (l), it was held that 
where there was an appellate decree but 
there was no second appeal, the decree 
became final on the expiry of time for fil¬ 
ing the second appeal. The principle ap¬ 
plies in this case and the payment was 
within time. The petition is rejected but 
without costs as there is nobody to con¬ 
test the petition. 

Application rejected. 
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Boys, J. 

Emperor, 

v. 

Ravi Din —Accused. 

Criminal Ref. No. 396 of 1924, Decided 
on 6th August 1924, Ref. made by the Dt. 
Mag. Jalaun, D/- 11th July 1924. 

Criminal P. C. t S. 438 — Fresh evidence relevan 
as to sentence discovered by Crown — Betria l V'ill not 
be granted. 

The High Court will not set aside a conviction 
and order retrial at the instance of the Crown on 
the ground that the Crown has since discovered 
fresh evidence which would require the infliction 
of a severer sentence on the accused. [P. 292, C. 2] 

Dalit Mohan Bauerjee —for the Crown. 

The Opposite party was not represented. 

Judgment. —This is a reference by the 
District Magistrate of Jalaun asking this 
Court to set aside the conviction of one 
Ram Din under S. 379 of the Indian 
Penal Code and ordering his retrial solely 
with the idea that he may be given a 
more severe sentence, the desirability of 
which is indicated by the fact that it has 
since been discovered that the accused has 
no less than six previous convictions. 
This in effect amounts to asking this 
Court to set aside the conviction because 
the Crown has since discovered further 
evidence which would be relevant on the 
question of sentence. It is 'certain that, 
ordinarily speaking, I do not 'say never, 
this Court would not set aside a convic¬ 
tion at the instance of the accused on the 
ground that he had not led evidence in 
his defence which it was possible for 
him to have led if he had exercised proper 
diligence. How much more so would it 
be improper under similar circumstances 
to set aside a conviction at the instance of 
the Crown. The police reported on the 
15th of June 1924, that the antecedents of 
the accused had not been traced and if 
they wanted more time they could have 
asked the Magistrate for it. He was, 
however, allowed to proceed to a convic¬ 
tion on the 19th of June 1923. In effect 
this Court is asked to remedy, to the pre¬ 
judice of the accused, the consequences of 
neglect by the Executive to make proper 
enquiries and I do not think that this 
Court should interfere. The same opinion 
was expressed by Mr. Justice Knox m 
Queen Empress v. Kunjal I therefore 
decline to interfere. Let the record be 
returned. 


(1) [1908] 5 A.L.J. 136=(L90^) A.W.N. 13. 


(1) [1891] A.W.N. 8J. 
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Mears, G. J., and Piggot, J. 

Sheobodh Ram Teli —Applicant. 

v. 

Shiva Prasad and others — Opposite 
Party. 

Mis. Case No. 408 of 1924, Decided on 
28th November 1924. 

Jurisdiction — High Court — Applications from 
Benares State submitted to Maharaja and decided 
by him—High Court cannot express op'.n on on. 
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merely to give an opinion as to whether 
the decision that has already been made 
in the matter in the Benares State is a 
decision which meets with our approval. 
Mr. Iqbal Ahmad has taken just the point 
which the Judges took in their letter, 
that we have no power to give decisions 
in these matters, and, indeed, he has gone 
further and has taken the point that the 
time of this Court ought not to he occupi¬ 
ed by any other matter except a matter 
put into our hands by the force of a 
Statute, that is, by the Letters Patent, by 


Kharak Singh v. Laccham Singh 


High Court has no jurisdiction to entertain re¬ 
ference or give opinion on applications submitted 
to his Highness the Maharaja of Benares, in 
civil cases, from that State, and decided by his 
Highness [P *293 C 2] 

Iqbal Ahmad —for Applicant. 

B. R . O'Conor and Ram Nama Prasad — 
for Opposite Party. 

Mears, C. J. —lo-day’s list contains 
under miscellaneous matters cases 
numbered 408/1, 408/3 and 408/4 of 1924. 
On the papers being presented to us, they 
proved to be references submitted by the 
Political Agent of the Benares State for 
the opinion of the High Court. They 
have been put into the list by virtue of 
certain correspondence which appears to 
have begun on the 20th of June, 1922, 
whereby the High Court were asked whe¬ 
ther they would agree to applications 
which had been submitted to his Highness 
the Maharaja in civil cases from the 
Benares State Court being laid before a 
Judge of the High Court. The matter was 
put to the High Court as a reasonable 
thing to do and as a matter which would 
be of advantage to the subjects of the Ma¬ 
haraja of Benares and generally of benefit 
to the people also in this province; it 
might tend to keep the law uniform. A 
reply was sent in which it was pointed 
out that the High Court could have eo 
jurisdiction to determine any points in 
the Benares State unless there was a 
change in the Letters Patent, or unless 
the Governor-General in-Council passed a 
legislative enactment conferring jurisdiction 
under S. 35 of the Letters Patent, ard 
the letter concluded by Baying that, if the 
Governor-in-Council (which was of course 
a reference to the Governor of the United 
Provinces) desires that the High Court 
should proffer an opinion in such matters, 
the High Court were ready to express 
their willingness to do so. That, indeed, 
is all that the reference asks us to do; 


the order of the Governor-General-in- 
Council, or by such Statutes as give us 
authority in regard to districts such as 
Kumaun and Ajmer. We think he is 
right in this matter, and that, therefore, 
we cannot to-day entertain the applica¬ 
tions, but we desire to show a courtesy to 
the Maharaja of Benares, and we feel that 
we cannot merely return these documents 
with a hare announcement that we have 
no jurisdiction in the matter, and, there¬ 
fore, "Mr. Justice Piggott and my self 
will sit to-morrow, in my chambers, to 
give opinions on these matters, and any 
body who has any interest in any of the 
cases may attend at half past ten. We 
will take the cases in the order in which 
they are in the printed list, and if nobody 
appears on either side, we shall discuss 
the matters between ourselves and arrive 
at what we believe to he the pror er opini¬ 
on to be set t informally to His Highness 
the Maharaja. The cases will he remov¬ 
ed from the list of the Court. The other 
two references received along with these 
which are not on to-day's list will similar¬ 
ly he laid before us to-morrow morning. 
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Kanhaiya Lal and Mukerji, JJ. 

Kharak Singh — Judgment-debtor - 
Applicant. 


v. 

Laccham Singh —Decree-holder—Op¬ 
posite Party. 

Mis. Case No. 415 of 1921, Decided on 
12th November, 1924. 

^ a f'v'il P. C. 0. 10, B. 1 —7 ‘arties absent — 
Ao notice to parties—Judgment is not validly 
pronounced. J 


- j —o oj iki ucuvurea in tt 

absence of the parties or their pleaders an 
without previous uotice to them is not valid' 
pronouuced. [p 094 q 
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^ (b) Civil P . C. 0. 20, R. 1 —Invalid pronoun^ 
cement-Decree following—Decree should not be 

fMsyyu/vf 


Where a decree follows a judgment which was 
not validly pronounced, the decree cannot be 
violated so long as it stands. [P 295, C 1] 

Peaiy Tjcil Barterjee —for Applicant. 

Kailas Nath Katju for Opposite party. 

Kanhaiya Lai, J. This is a refer¬ 
ence under rule 17 of the Kumaun Rules, 
arising out of a suit for pre eruption 
brought by the plaintiff in the Court of 
an Assistant Commissioner in Kumaun. 
The Assistant Commissioner heard the 
suit on the 21th August, 1921 and 
reserved his judgment. On the 14th of 
February, 1922 the Assistant Com mis- 
sioner signed, dated and delivered his 
judgment in the absence of the parties or 
their pleaders and without previous notice 
to them and he directed that the order 
passed should he communicated to the 
parties through the patwari. The judg¬ 
ment directed the plaintiff to deposit the 
pre-emption money within three months 
of that date, but the plaintiff was not 
served with a notice of its delivery till 
the 25th of February, 1922. He filed an 
appeal from the decree about the amount 
of the consideration money made payable 
by him, and about his costs, but his 
appeal was dismissed except about costs 
on the 10th May, 1922. On the 25th of 
May, 1922 he deposited the money re¬ 
quired, but the judgment-debtor contended 
that that payment was not made within 
the time allowed by the decree. The 
Assistant Commi isioner repelled that 
contention. His order was upheld by the 
Deputy Commissioner on appeal. But 
on a further appeal the Commissioner of 
the Kumaun Division held that the plain¬ 
tiff had failed to comply with the condi¬ 
tion imposed by the decree and that his 
failure to do so had converted the decree 
into one in favour of the vendees. 

The first question referred for our 
opinion is whether the judgment of the 
Assistant Commissioner dated the 14th 
of February, 1922 was validly pronounced 
within the meaning of Order 20, rules 1 
and 3 of schedule 1 of the Code of Civil 
Procedure. S 33 of the Code of Civil 
Procedure requires that the judgment 
shall be pronounced in open Court; and 
Order 20, rule 1 provides that after the 
case has been heard, the Court shall 
pronounce the judgment in open Court 
either at once or at some future date, of 


which due notice shall be given to the 
parties or to their pleaders. S. 140 of 
the Code requires that all orders or 
notices served on or given to any person 
under the provisions of this Code shall be 
in writing. Ko such notice was given in 
this case bo the parties or their pleaders. 
The judgment was signed and dated in the 
absence of the parties without any such 
notice having been previously given ; and 
we do not consider that such a delivery 
amounts in law to a pronouncement 
within the meaning of the clear and 
mandatory provisions of Order 20, rule 1 
of the Code. There was in effect no 
pronouncement of the judgment in law ; 
and the plaintiff had no notice of it until 
the 25th of February, 1922 when the 
delivery of the judgment was formally 
communicated to him. 

The second point submitted for our 
opinion is whether the period of three 
months should be calculated from the 
date the judgment was signed in the 
absence of the parties and without pre¬ 
vious notice to them, or whether it 
should be computed from the 25th of 
February, 1922, the date when the par¬ 
ties were informed of the pronouncement 
of the judgment through the patwari. In 
view of the clear provisions of the Code 
above referred to, a judgment signed and 
dated by the Presiding Judge in the 
absence of the parties or without previous 
notice to them does not stand on a higher 
fooing than a judgment so signed and 
dated and kept by him in hi3 pocket or 
sent by him for delivery to his successor 
in office. The date of the delivery of the 
judgment must in either case be the date 
when tho judgment is pronounced in open 
Court in the presence of the parties or 
after previous notice to them. 

The notice, intimating the delivery of 
the judgment in this case, was dated the 
14th February, 1922 and asked the plain¬ 
tiff to deposit the money within three 
months without any specification as to 
the date from which the period was to be 
computed. Bub the decreo, which follow¬ 
ed the judgment, expressly directed the 
payment of the money within three 
months from its date, that is from the 
14th February, 1922. The plaintiff 
obtained copies of the judgment and the 
decree, and he filed them with his appeal; y 
but his appeal was unsuccessful except 
about his costs, and in other respects that 
decree was affirmed. 


Ram Rehka v. Ram Sunder 
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The law of this country only contem¬ 
plates the giving of a notice of an intended 
pronouncement of a judgment. It does 
not contemplate the giving of a notice 
after such pronouncement has been 
effected. The pronouncement was, there¬ 
fore, irregular. But as the decree expli¬ 
citly required the payment of the money 
within three months from the 14th of 
February, 1922, and the plaintiff had 
notice of it, the time of payment must be 
computed from the 14th of February, 
1922, as directed by it ; and the failure 
to make such payment must attract the 
consequences which the decree describes. 
The plaintiff is bound by the decree and 
cannot, as long as long as that decree 
stands, be allowed to go behind or ques¬ 
tion its terms. 

With the above expression of opinion 
the record will be returned. The costs 
of the reference in this Court will be 
assessed at R 3 . 32 and ought to be allow¬ 
ed to the defendants-vendees from the 
plaintiff, 

Mukerji, J,—I entirely agree. I lay 
particular stress on the fact that the 
decree of the first Court was affirmed on 
Appeal. 

Record returned. 
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Mukerji, J. 

Mohammad Husain —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Rev. No. 444 of 4924, Decided 
on 25th September 1924, against an order 
of the Addl. S. J., Benares. 

Penal 0 ode, S. 363— Boy und r 14 kept in charge 
tf app'icant for Packing korau— Applicant running 
away with the Log — Offence under S. 363, is annmit- 
icd. 

A boy under 14 years of uge was kept in charge 
of the applicant who was to teach him Qoran and 
feed him with the money of the boy's father. 
The applicant ran away with the boy to a distant 
place with the object of teaching him painting 

VT- 

Held, that the applicant was guilty under S' 
863. [P. 295, C. 2] 

Zahur Ahmad —for* Applicant. 

R. Malcomson —for the Crown. 

Mukerji, J, —The applicant was put 
in charge of a boy, below the age of 14, by 
his father, for the purpose of being taught 
the Holy Qoran. The father, the boy and 
the applicant were then at Jaunpur. 
The father took leave and wen t 


away from Jaunpur, where he wag 
serving under the Court of Wards ; 
and the boy remained under the temporary 
guardianship of the applicant. The appli¬ 
cant, during the absence of the father, 
took away the boy with him ; and the 
father heard nothing of the boy for several 
months. At last he made a report to the 
police. Later on the father got a letter 
from the boy addressed from Dehra Dun. 
He went up and found the boy and the ap¬ 
plicant in the same house. The applicant 
ran away. The boy was brought away by 
the father. On these facts, the applicant 
has been convicted under S. 363 of the 
Indian Penal Code and has been sentenced 
to undergo one year’s rigorous imprison¬ 
ment and to pay a fine of Rs. 5. 

The learned counsel for the applicant 
has argued that the applicant himself was 
the guardian of the boy, and, therefore, 
there was no taking of the boy out of the 
keeping of the lawful guardian. I cannot 
agree wiih this contention. The guardian¬ 
ship of the applicant was temporary and 
limited. He was to teach the boy and 
feed him at his place, with the money 
supplied by the father. The father never 
permitted him to take away the boy to 
Delhi and Dehra Dun without his know¬ 
ledge. In the circumstances the removal 
of the boy from Jaunpur amounted to 
taking the boy out of the keeping of the 
lawful guardian. I hold that the convic¬ 
tion is right. 

As regards the sentence 1 am not dis¬ 
posed to consider it as too severe. The 
father did not hear of the boy for several 
months. The boy was left to be taught 
the Holy Qoran. Instead, he was taken 
to Delhi to be taught how to paint scenoe 
so that he might join a theatrical com¬ 
pany. This must have been a matter 
hateful to a Muhammedan father who 
would like his son to know the Qoran. 

The application is rejected. 

Application rejected. 

1925 ALLAHABAD 295 (2) 

Hears, C. J. and Piggot, J. 

Ram Rehka and others — Defendant — 
Appellants. 

v. 

Ram Sunder Dube —Plaintiff—Respon¬ 
dent. 

First Appeal No. 424 of 1924, Decided 
on 13th November, 1924, from a decree 
of the Sub. J., Ghazipore, 
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Hindu Law Alienation — Father — Account 
stated may support alienation — But offer of other 

evidence by defendant,justifies going behind the ac- 

count. 

An account stated between the father and the 
alienee may be a good support for the alienation. 
.But if the defendants rely upon othei documents 
they may he entered into and the alienation dis¬ 
approved if the debt stated in the account is 
found to he suspicious in the light of the docu- 

[P. 296, C. 2] 

B. E, O'Conor, M. B. Agarwala , Janki 
Prasad and Hamandan Prasad—tor Ap¬ 
pellants. 

Uma Shankar Bajpai , Kapil Deo Du- 
yediy Brijmohan Lai and Balmukunda — 
'for "Respondent. 

j Judgment, —This is an appeal from 
'the judgment of the Subordinate Judge of 
Ghazipur. The only matter that he had 
to try in the action was with reference to 
a sale-deed for Rs. 8,500, which had been 
entered into by the father of the plaintiff 
on several grounds. The plaintiff, the 
son, made the usual regrettable charges 
against his father, which seem to be a 
feature in many of these actions. What¬ 
ever attempt he made to prove the drink¬ 
ing and other alleged disgraceful and 
improvident acts of the lather, were dis¬ 
believed by the Court. He comes before 
us as a plaintiff-appellant entitled to a 
•very little sympathy, especially when one 
considers the fact that at the time of the 
: action the father was residing apparently 
on terms of complete harmony with his 
family. The father did not go into the 
witness-box. The plaintiff denied at first 
any indebtedness at all of the father, but 
eventually admitted that there was an in¬ 
debtedness of Es. 6,500. That left in 
dispute two items only, one of Rs. 1,500 
and the other of Rs. 500. The discussion 
on this Rs. 1,500 has opened up a rather 
curious state of things. When one turns 
to the sale-deed one finds that this item of 
Rs. 1,500 is an indebtedness alleged to 
have arisen “ under slips for a long time. 
On adjustment of the accounts to-day, a 
sum of Rs. 1,500. besides the amount of 
sarkhat , has been found due by me under 
slips to Janki Teli and others aforesaid.” 
The original has been referred to, because 
on the translation as it stands the ordi¬ 
nary meaning would be that there was a 
sum of Rs. 1,500 evidenced by slips and 
there was a further sum evidenced under 
a sarkhat. On a reference to the original, 
the word * alawa 1 is put immediately 
before ‘ sarkhat’ ; but that does not throw 
any light upon the difficulty and it has 
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been suggested that the deed was so 
framed as to permit of a claim for Rs. 
1,500 under slips and a further claim of 
an indefinite amount; under sarkhat . For 
the purpose of this case we undoubtedly 
have to deal with one sum only, and it 
is the sum claimed under the sarkhat A 3. 
Now the sarkhat A3 is in form an ac¬ 
count stated, and on the face of it gives 
rise to no suspicion, and is in every way 
an apparently regular document. If the 
defendants had simply based their case on 
an account stated and nothing else, and, 
had brought no other document into the, 
case to raise elements of suspicion, the, 
defendants might have succeeded. It i®. 5 
always open to a debtor or creditor to go* 
through accounts whether mutual or one: 
side only, to adjust those accounts, and to 


agree that there is a balance due from one 
to the other, and that very agreement that 
there is a balance due from one to the 
other is in itself a perfectly good cause of 
action, and does away with the necessity of 
going into the antecedent accounts and if 
the account stated is satisfactorily proved, 
judgment must be given, notwithstanding 
that the party who has signed the account* 
as correct wishes to re-open the account. 
It may of course be re opened on certain 
allegations such as fraud, but that does 
not alter the general rule that an account 
stated is itself an agreement which can be 




t 

4 

« 


sued upon. In this case however the 
defendants have relied upon other docu¬ 
ments and in support of A 3 they have 
produced before the lower Court A 4. 
That is a document antecedent in date to 
A 3, and was regarded by the Judge 
as being of a suspicious character. He 
gives in his judgment in detail the matters 
which in his view make the document! 
one on which it is unsafe to act. The 
Court is asked to give weight to it by the 
defendants themselves who bring it in as 
evidence supporting A-3. We ourselves 
have looked at the document. It has 
manifestly been altered in one or two 
places, and in our opinion a group of four 
items, though purporting to be widely 
apart in date must have been written at 
one and the same time. That being so 
that document far from assisting the case 
of the defendants, goes a loDg way to des¬ 
troy it. Another element of suspicion 
undoubtedly is in the sale-deed, which 
prima facie put two kinds of indebtedness 
upon the borrower, namely an indebted¬ 
ness under slips and an indebtedness under 
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a .sarkhat. The defendants presumably 
keep books. A 4 is certainly not the only 
record in their business. They produced 
no other documents whatever in support 
of their claim. This is one of those cases 
in which the Subordinate Judge having 
heard the witnesses, having applied his 
mind to the case, has come to a conclusion 
adverse to the defendants, and has dis¬ 
allowed the whole of the item of Rs, 1,500. 
If the matter had come before us in origi¬ 
nal trial and an opportunity had been 
given to ask one or two questions to the 
witnesses, it is conceivable we might have 
allowed that item to go through. But we 
are not prepared to overrule the learned 
Subordinate Judge on this matter of Rs. 
1,500; and we agree that the item of Rs, 
500 must go out because there was no 
attempt whatever made to prove that the 
deeds in question were for legal necessity. 
The result of this is that we affirm the 
decision of the learned Subordinate Judge ; 
but we leave each party to bear their own 
costs of this appeal. 

Decision affirmed. 
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Ryves and Daniels, JJ. 

Mahfuz Ali Klian —Objector—Appel¬ 
lant. 


v, 

Seth Radha Kishen —Decree-holder— 
Respondent. 

Execution Second Appeal No. 437 of 
1924, Decided on 17th November, 1924, 
from a decree of the Dt. J. Shahjahanpur. 

Deed — Construction—Manager of property to pay 
annuities to owners — Manager's interest was I,eld 
more than a right to future maintenance. 

Where under an arbitration award a man's 
property was to be construed the property of two 
other persons, but at the same time the owner 
was allowed to remain in possession of the 
property and to manage it and collect income and 
out of the income he was to pay a certain sum 
yearly to each of the other two persons, 

Held : Construing the award as a whole, that 
what was reserved to the owner was something 
more than a right of future maintenance and 
that his interest in the property was attachable 
In •xeoution, ‘ [P. 2°8, C. 1.] 

Harnandan Prasad —for Appellant. 

Baleshivari Prasad for Kailas Nath 
Katju —for Respondent. 

Ryves* J. The facts that give rise to 
this appeal are as follows :— 


One Mahfuz Ali Khan was the owner of 
certain zamindary property. He married 
first Musammat Sharifan and then Mu- 
sammat Ijari. Musammat Sharifan died 
leaving her surviving a son, Mashuq Ali. 
On behalf of Mashuq Ali, who is a minor, a 
demand was made for the dower debt 
due to his mother from Mohfuz Ali 
Khan. As this dower debt was far 
more tharT the property was worth, it 
appears that Musammat Ijari also put in 
a claim for dower on her own account, 
The matter was referred to arbitration 
and the arbitrators after reciting the 
circumstances under which they were 
called upon to make their award, came to 
the conclusion that both Mashuq Ali and 
Musammat Ijari were entitled to dower ; 
but that, if their claims were satisfied, the 
property will be wholly insufficint’ to 
satisfy their claims. They, therefore, 
decided that the best thing to do was to 
agree that the property should from the 
date of the award he construed the pro¬ 
perty of Mashuq Ali and Musammat Ijari. 
At the same time Mahfuz Ali Khan was 
allowed to remain in possession of the 
property and to manage it and to collect 
the income. Out of this income he was to 
P‘‘y Rs. 150 a year in cash and nine 
rnaunds of wheat to Mashuq Ali and 
R. 300 and eighteen rnaunds annually 
to Musammat Ijari, the balance of 
the income he was to retiin himself 
and i ) is said that, out of it, he 
could, pay his debts. This arrangement is 
described in the award as having been 
come to to enable Mahfuz Ali Khan to 
maintain himself. It appears that this 
arrangement was carried out. Although 
Mahfuz Ali Khan remained in possession 
of the property, he was not. allowed to 
charge it for the payment of any debts 
and was forbidden to transfer it by sale or 
mortgage or otherwise. Similarly, Mashuq 
Ali and Musammat Ijari had no right 
to deal with the property as owners dur¬ 
ing his life-time except, of course, with 
his express consent. In 1922, Seth Radha 
Kishen obtained a simple money decree 
against Mahfuz Ali Khan for a debt in¬ 
curred in 1919 and in execution of his 
decree sought to attach and sell Mahfuz 
Ali Khan’s right of possession as a life 
tenant in the property in suit, which was 
described as having been acquired by him 
under the award above-mentioned. Mah¬ 
fuz Ali Khan objected on the greund that 
what he had . acquired under the award 
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was a right to future maintenance and 
that as such it was not liable to attach¬ 
ment under S. 60 (n) of the Code of Civil 
Procedure. Both the courts have overruled 
this plea and he comes here in second 
appeal. 

It is argued on his behalf that under 
this arrangement he ceased to be owner 
of the property and became entitled to 
the balanoe of the income for his mainte¬ 
nance and thus came within clause (n) 
of b. 60. On the other hand, it is argued 
that he remained a restricted owner of 
the property and was entitled to a great 
deal more than maintenance, that, subject 
to the payment of the amounts mention¬ 
ed in the award, he was ent tied to posses¬ 
sion for his life and could dispose of the 
balance of the profits in any way he pleas¬ 
ed, and that this was a great deal more 
than a right of future miintenance as 
contemplated in the section. The words 
in the section are ‘ a right of future main¬ 
tenance \ It seems to us that constru¬ 
ing the award as a whole, what was re¬ 
served to Mahfuz Ali Khan was certainly 
something more than a right of future 
maintenance, and, that being so, we think 
that the decision arrived at by the court 
below was correct. We accordingly dis¬ 
miss the appeal with costs including in 
this Court fees on the higher scale. 

Appeal rejected , 
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PlGGOTT AND WALSH, JJ. 

Makhan Ral Ram Sarup —In the 
matter of. 

Civil Mis. No. 435 of 1921, Decided on 
2nd December, 1924. 

Income Tax Act, S. 63 —-Question whether asses- 
see is a member of joint family is one of fact. 

The Question whether an assessee is a member 
of a joint family sharing in the funds, or whether 
he iE separate, is a pure question of fact. 

[P 238 C 1] 

Oopi Nath Runzru —for Applicant. 

Walsh, J .—We are clearly of opinion 
that the Commissioner was right in this 
case in holding that no question of law 
arises. The question whether an asses- 
see is a member of a joint family 
sharing in the funds, or whether he is 
separate, is a pure question of fact which 
must be tried according to law like every 
other question of fact. It is desirable to 
point out that S. 66 under the new Act 
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does not give a right of appeal. Persons 
assessed to income tax should clearly 
understand that this Court is not a Court 
of appeal to which resort may be had if 
they happen to be dissatisfied with the 
decision against them. There is no such 
thing as a memorandum of appeal. If the 
Commissioner is satisfied that there is a 
point of law on which he requires the 
opinion of this Court, he seeks the opi¬ 
nion by stating a case. If, as in this 
case, he holds that there is no point of 
law, the assessee has to satisfy two 
Judges of this Court that a distinct point 
of law was raised before the Commis¬ 
sioner, and treated by the Commissioner 
as a mere question of fact. It must also 
clearly be understood that this Court can¬ 
not listen to suggested points of law,which 
were not first taken in the original pro¬ 
ceedings before the Income-Tax Officer, 
and also submitted clearly and definitely 
to the Commissioner by way of appeals, 
so as to enable him to pass a decision 
upon them, and to set out the facts in 
stating the case, which raise the law 
point. We are clearly of opinion that 
no question of law arises. The applica¬ 
tion is dismissed. 

Application dismissed. 
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Mukerji, J. 

Daya Nand and others —Applicants, 

v. 

Emperoi —Opposite Party. 

Criminal Kev. No. 462 of 1924, Decided 
on 25th September, 1924 against an order 
of the S. J., Aligrah. 

Criminal P.C, S. 433 —Further enquiry — Com¬ 
petent on the same facts. 

Further erquiry can bo ordered by the Session 
Judge on the s.ime facts as have been considered 
by the trial Court. (9 All. 52 Ref.)Where a Magis¬ 
trate was very much influenced by the fact that 
a civil suit was pending aud ho reg«rded the 
co mplaint as a sort of forestalling the Civil suit, 

Held that the Sessions Judge's order d’recting 
further enquiry was a good order. [P 299 0 1] 

Saila Nath Mukerji —for Applicants. 

The Opposite party ivas not represented. 

Mukerji, J. — The applicants were 
charged before a learned Magistrate with 
the offence of house trespass under S. 448 
of the Indian Penal Code, and were dis¬ 
charged by that Magistrate. The oomf 
plaiDant went to the Sessions Judge and * 
that learned Judge has ordered a furthei 
enquiry into the faots 



1925 


Ram Sukh v. Emperor (Mukerji, J). Allahabad 299 


This revis on has been filed against the 
ordar of the learned Sessions Judge. 

It .was urged by the learned counsel, 
holding the brief for the counsel of the 
applicants, that it was not competent for 
the Sessions Judge to order a further 
enquiry on the facts, because the learned 
Magistrate had taken all the evidence 
that had been adduced on behalf of the 
complainant. Several cases were cited in 
support of this proposition of law I have 
examined those cases, and I have also 
examined the -Full Bench case of Queen 
Empress v. Ghotu (1). I think, to say that 
a further enquiry cannot be ordered by 
the Sessions Judge on the same facts as 
have been considered by the learned Ma¬ 
gistrate is to put the law too wide and 
contrary to the opinion expressed in the 
Full Bench ca se. I have found that in 
each and every one of the cases relied on 
by the learnei counsel for the applicants, 
the learned Judges took into consideration 
the facts of the particular case before 
them, and did not process to lay down a 
rule which wjuld really stultify the langu¬ 
age of the section itself. Under clause (l) 
of S. 253 of the Code of Criminal Pro¬ 
cedure, a Magistrate is authorized to dis¬ 
charge an accused person if he finds thai 
no case against the accused person has 
been made out, which, if unrebutted, 
would warrant his conviction. There 
may be cases in which the Sessions Judge 
or any other revisional court, may find 
that on the facts before the Magistrate 
there was enough material to warrant a 
conviction of the accused person, and 
there was enough there to call upon the 
accused person to enter on his defence, 
and an order for further enquiry in the 
circumstances would be justified 

Bet us now look into the facts of this 
case. This really means that I have to 
compare the two ju Igments, one delivered 
by the learned Magistrate and the other 
by the learned Sessions Judge. I have 
compared the two and I am clearly of 
opinion that the learned Magistrate was 
very much influenced by the fact that a 
civil suit was ponding and he regarded 
the complaint as a sort of forestalling the 
civil suit. In the circumstances of the 
case I consider that the learned Sessions 
Judge’s order was a good order, and ought 
to stand. The application is dismissed. 

Application rejected . 

(1) U88G] 9 All. 52=1886 A. W. N. 281 (F. B.) 
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Mukerji, J. 

Ram Sukh and others — Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Rev. Nos. 470 and 471 of 
1924, Decided on 25th September 1924, 
against an order of the S. J., Muttra. 

(ci) Criminal P. C., S. 307 — Judgment written 
by Magistrate himself but delivered unsigned — 
Irregularity is curable by S. 587. 

Where the judg nent was entirely in the hand¬ 
writing of the Magistrate, 

Tleld in the circumstances the case irregu¬ 
larity of the judgment not being signed, was 
covered by S. 587. P 3C0, C 1] 

(b) Criminal P. 0., S. 40:3— Conviction for 
affray is no bar to subsequent conviction for causing 
hurt in the aJfray. 

Where two people fight in a public street to th« 
disturbance of the public peace, they commit 
affray. The police are the guardians of the peace 
and they may make up a oase of affray and 
prosecute the parties concerned. If in the 
course of the affray one party causes hurt 
to the other, it will bo for the party who 
received the hurt, to decide whether he will 
proceed against the party who caused the 
hurt so that the offences of affray and causing 
hurt are distinct and separate. The offence of 
affray is committed not alone by the party 
causing the hurt but by both parties, namely the 
p.rty causing the hurt aud the party receiving 
the hurt. The offences being distinct from each 
other, the case falls within paragraph 1 and not 
para 2 of S. 23 ) of the Criminal P. C. ar d there¬ 
fore, the conviction of the aocused under S. 1G0 of 
the I.P.C., is no bar to their trial and convictioM 
again under, 8. 323. [p 300 , C 2) 

Ram Nama Prasad— for Applicants. 

R. Malcomson —for the Crown. 

Mukerji, J. It appears that two 
parties fought at a public place, and in 
the course of the tight, the applicants 
caused hurt to certain persons. Two cases 
were started, one under S. 160 of the 
Indian Penal Code against eleven persons 
at the instance of the police. The other 
case was started at the complaint of 
private parties who received injuries. 

There were separate trials, as has been 

already observed, and the applicants were 
separately convicted as the result of the 
two trials. I n revision No. 470 the judg¬ 
ment was pronounced earlier, for we find 
in the Magistrate’s judgment, in the hurt 
case, that he refers to his earlier judg¬ 
ment. The two judgments were pro¬ 
nounced on the same day. 

In revision No. 470 of 1924, which 
anses out of the charge under 8. 160, the 
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only point urged is one of sentence. The 
sentence passed is one of rather a heavy 
line. So far as Ram Sukh and Brikbhan 
are concerned, they were fined in the sum 
of Rs. 100 each. In view of what I am 
going to say in the other case, I reduce 
the sentence of fine against each of Ram 
Sukh and Brikbhan to the 3um of Rs. 50 
only. The sentence of fine against Ganeshi 
and Beni will stand. Otherwise revision 
No. 470 is rejected. 

In revision No. 471 of 1924 two points 
have been raised. First, it has been urged 
that the judgment of the learned Magis¬ 
trate being unsigned, did not operate as a 
judgment at all, and, therefore, the con¬ 
viction should be treated as illegal. The 
judgment is entirely in the hand-writing 
|Of the learned Magistrate. In the circum¬ 
stances I should agree with the learned 
Sessions Judge that the irregularity 
'of the judgment not being signed, 
is covered by S. 537 of the Or. P. Code. 
It will be deplorable if after a trial the 
judgment has to be set aside and a retrial 
has to he ordered simply because the 
learned Magistrate forgot to sign the 
judgment and date it. The irregularity 
does not affect the merits of the case, and, 
therefore, this point fails. 

The second point urged is somewhat 
interesting, though, to my mind, not 
difficult to answer. The argument is that 
the applicants having once been convicted 
of the offence of an affray, they could not 
be again convicted of the offence under 
S. 323 of the Indian Penal Code, having 
regard to the provisions of S 403 of the 
Criminal Procedure Code. The argument 
is this. The offence of causing hurt was 
committed in the course of one and the 
same transaction, namely fighting in a 
public place. It is urged that, if the 
applicants fought in a public place and 
caused hurt to the complainants, they 
committed one single act, and although it 
may be true that their act fell within the 
parview of two distinct offences under the 
Indian Penal Code, they could be tried for 
the two offences jointly under S. 235 of 
the Criminal Procedure Code ; and there¬ 
fore, a conviction for one of the offences 
should operate as a bar to conviction 
under the other section. 

This argument overlooks the fact that 
the two offences committed are distinct 
and separate. There may be an affray 
yrithout causing any hurt to any body. 


When two people fought in a public street 
to the disturbance of the public peace, 
they commit an affray. The police are 
the guardians of the peace and they may 
take up a case of affray and prosecute the 
parties concerned. If in the course of the 
affray one party causes hurt to the other, 
it will be for the party who received the 
hurt, to decide whether he will proceed 
against the party who caused the hurt. 
Are the police to wait indefinitely to find 
out whether the party who received the 
hurt is going to prosecute the other party 
or not ? The police would prosecute both 
the parties. This is very important. The 
offence is committed not alone by the 
party causing the hurt but by both 
parties, namely the party causing the hurt 
and the party receiving the hurt. It will 
thus be seen without further argument, 
that the offences are distinct from each 
other. The case, therefore, falls within 
paragraph 1 of S. 235 of the Gr. P. Code. 
It is true that there might be a joint trial, 
but that is because it is convenient under 
the circumstances to have a joint trial. 
But for the application of the rule of bar, 
we have to see whether the case does not 
fall within clause (2) of S. 403 of the 
Code. This clause 2 of S. 403 distinctly 
lays down that, when a person is acquit¬ 
ted or convicted of any offence, he may 
afterwards be tried for any distinct offence 
for which a separate charge might have 
been made against him in a former tria 
under S. 235 (l). I am clear that this is 
a case which does not fall under clause (2) 
of S. 235 of the Code. A reference to the 
illustration given under S. 235 will mak 
this matter clear. In my opinion th 
conviction of the applicants under S. 160 
of the Indian Penal Code was no bar t 
their trial and conviction again unde 
S. 323 of the same Code. 


In the revision case No. 471 the punish¬ 
ment awarded is one of fine of Rs. 50 
each. If S. 71 of the Indian Penal Code 
applies, the maximum punishment which 
could be awarded is the punishment which 
is dictated by S. 323 of the Indian Penal 
Code, under which the amount of the fine 
may be more than Rs. 100. Even if the 
maximum punishment under S. 160 be 
awarded, which is a fine of Rs. 100, the 
fact that I have reduced the sentence in 
the case of two of the applicants would go 
to ensure that the maximum awardable 
under this section has not been exceeded. 
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But S. 71 of the Indian Penal Code has 
no application whatsoever to this case as 
the offences are distinct. 

The revision No. 471 is rejected. 

Revision, rejected. 
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Mukerji, J. 

Nanhe Lai —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Rev, No. 480 of 1924, Decided 
on 24th October, 1924, from an order of 
the S. J., Farrukhabad. 

\a) Public Gamblin'! Act (3 of 1807), S. o— Asstt. 
Superintendent of Police cannot search without 
warrant. 

An Assistant Superintendent of Police is not 
authorised under S. 5 of the Public Gambling Act 
to search a place without a warrant. [P. SOI, C. 1J 

(6) PMic Gamblin:/ Act (3 of 1807), S. 0 —Illegal 
search—Presumption under S. 6 does not arise. 

Where it is found that the search was illegal, 
the presumption under S. 6 of the Gambling Act 
does not arise. [P. 301, G. 2] 

in such a case, the presence of the dice and the 
board and the pot by itself does not raise any 
presumption that the premises were being used 
as a common gaming house. [P. 301, C. *2] 

(c) Puolic Gamblin'/ Art (3 of 180 ), S. 10— 
Person illegally arrested cannot be examined. 

A person arrested during the raid could be right¬ 
ly examined on oath only in case the premises 
were entered into under provisions of the Act. 
Where they were entered into contrary to the 
provisions of the Act the Magistrate is not autho¬ 
rised to call upon one of the persons arrested to 
take oath and give evidence in the ca 9 e. 

[P. 301, 0. 2] 

A. Scmyal —for Applicant, 

R . Malcomson —for the Crown. 
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not been proved that Nanhe had taken 
part in organising the gaming, 

In this Court it is contended that the 
only evidence on which it has been found 
that the place was a public gaming place 
consists of the statement of one Bulaqi 
and the fact that certain dice and other 
instruments of gaming were found at the 
place. It is urged that the circumstances, 
and the evidence relied upon are both in¬ 
admissible in evidence, it having been 
found that the search was illegal, the pre¬ 
sumption under S. 6 of tne Gambling Act 
does not arise. It follows, therefore, that 
the presence of dice and the board andj 
the pot by itself does not raise any pre-, 
sumption that the premises were being 1 
used as a common gaming house. As to 
the evidence of Bulaqi it appears that he 
was one of the persons arrested during the 
raid. He could be rightly examined on 
oath, as had been done, only in case the 
premises were entered into under the pro¬ 
visions of the Act (vide S. 10 of the Act). 
As it has happened, the premises were not 
entered into under the provisions of Act 
III of 1867. They were entered into con¬ 
trary to the provisions of the Act, and, 
therefore, the Magistrate was not autho¬ 
rised to call upon one of the persons 
arrested to take oath and give evidence in 
the case. Thus the presumption and the 
direct evidence both go. The result is that 

the conviction of Nanhe Lai cannot be up¬ 
held. 

I allow the application, set aside the 
conviction of Nanne Lai under S. 4 of the 

Gambling Act and order that the fine, if 
paid, be refunded. 

Application accepted. 


Tufail Ahmad v. Emperor 


Mukerji, J.~ This is an application 
by one Nanhe Lai to obtain a reversal of 
hit conviction under 8. 4 of the Public 
Gambling Act (Act No III of 1867). 

It appears that an Assistant Superinten¬ 
dent of Policf, who is not authorised 
under S. 5 of the Public Gambling Act to 
search a place without a warrant, raided 
certain premises and arrested certain 
people in it, as to whom it is 3 aid that 
they were gambling in the house. Nanhe 
Lai was convicted by the Magistrate who 
heard the case under S. 3 and under S. 4 
of the Gambling Act. The learned Ses¬ 
sions Judge on appeal set aside his convic¬ 
tion under S. 3 on the ground that it had 
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Mukerji, J, 

Tufail Ahmad and others— Applicant. 

v. 

Emperor —Opposite Party. 

C “J Ref - No ' 502 of 1924, Decided 
on 25th September, 1924. Ref. made bv 
Sub-J., Meerut. y 

Jf ''’rial Pleader—Private prosecu- 

cZ. S naV m ' ln9e ° ,le 10 'Resent their 

prfv at v ri s:‘rr ta t d 3b f s « 

counsel to represent their vieW of the casffher* 
there is no representation on hehalf of -the Cwwn 
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{b) Criminal P, C., S. 239— Injury caused by 
firing fireworks in public road—Persons causing 
injury cayinol be tried together . 

A festival was being celebrated along a public 
road. An agreement had been previously arrived 
at amongst certain members of the community 
to the effect that tl e firing of fire-works should 
be stopped till the procession of Dulendi passed 
off but the accused along with some others fired 
off fireworks at random thereby causing injury to 
passers by. They were all tried together and 
convicted. 

Held; that the joint trial was illegal. [P.303,C.l] 

Syed Muhammad. Husain —for Appli¬ 
cants. 

G. P. Boys —for Opposite Party. 

Mukerji, J —This is a reference by 
the learned Sessions Judge of Meerut, 
recommending that the conviction of seven 
persons, Tufail Ahmad and others, may 
be set aside and the fine inflicted upon 
them may be remitted, on the ground of 
misjoinder of parties in the trial. 

It appears that at Ghaziabad the two 
festivals of Shabbarat and Dulendi fell on 
the same day and the same evening. A 
sort of arrangement was agreed upon, to 
Che effect that the firing of fire-works 
should be stopped till the procession of 
Dulendi passed off. It appears, however, 
that this arrangement was not adhered to, 
and some people, fired off fire-works, and 
thereby caused more or less damage and 
injury to the person and property of the 
public. On a complaint being made by one 
Babu Har Saran Das and others, a report 
was called for, and, in the result the learned 
District Magistrate tried the case against 
thirteen persons, some of whom were ac¬ 
quitted by him He convicted ten per¬ 
sons of an offence under S. 286 of the 
Indian Penal Code, seven of whom are 
before this Court. The applicants went 
to the Court of the learned Sessions Judge 
and the plea was taken that the trial was 
vitiated by the fact that different people 
committing the offence were tried to¬ 
gether. The learned Sessions Judge 
having decided to send up the case to this 
Court for the setting aside of the convic¬ 
tion, called upon tbs District Magistrate 
to submit an explanation, if any. The 
District Magistrate, on reconsideration, 
accepted the view taken by the learned 
Ses .ions Judge and expressed the opinion 
that he was wrong in having tried the 
case summanly. He suggested, however, 
that the case might be sent back for 
retrial, 00 that all the convicted persona 
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might be sent up for trial to the Court o* 
session on oharges of rioting and arson. 

In support of the conviction Mr. Boys 
appeared. An exception was taken to his 
appearance, on the ground that as this 
was a criminal case and as there was no 
appearance on behalf of the Crown, Mr. 
Boys had no rignt to appear. 

As I have already stated, the case ap¬ 
pears to have been started at the instance 
of some private persons who said that 
they had suffered an injury. There seem 3 
therefore, to be no reason why those per¬ 
sons might not engage a counsel to repre¬ 
sent their view of the case. It will be 
noticed that the learned Sessions Judge 
and the learned District Magistrate are 
not agreed entirely, although both are 
agreed that the conviction should be 
quashed. The learned District Magistrate 
was clearly of opinion that the convicted 
persons should be retried and for more 
severe offences than they have been con¬ 
victed of. In these circumstances, I think 
Mr. Boys should be heard by this Court, 
and I have heard him accordingly. 

Coming to the merits of the case, the 
sole question is whether the trial can be 
said to be regular having regard to the 
provisions contained in clauses ( a ) and ( d ) 
of 8 . 239 of the Codo of Criminal Proce¬ 
dure. The learned Magistrate’s judgment 
does not show that there was any com¬ 
mon intent of the persons charged and 
convicted for the commission of the 
offence under S. 286 of the Indian Penal 
Code. The finding seems to be that the 
convicted persons, and other persons, in¬ 
terested in the enjoyment of the festival 
of Shabba rat, were already there, and 
these persons, and others, did not accept 
the arrangement made by others and 
threw squibs and other fire-works at 
random and on the passers-by. In the 
circumstances, each individual person 
must he taken to have committed an 
offence for himself and not on behalf of 
others. It is true that the learned Dis¬ 
trict Magistrate says in his judgment, as 
regards some of the convicted persons, 
that they were identified with the mob 
that committed this offence. But this 
statement of fact does not amount to a 
finding that there was a common object 
and every party who joined the mob with 
that object was guilty. 

Coming to the provisions of S. 239 of 
the Criminal Procedure Code, it appears to 
me that neither elapse (a) nor clause (a) 
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is applicable bo the circumstances ol this 
case, lb cannot be said that the seven 
persons committed the same offence in 
the course of the same transaction. The 
offences committed by them were different 
although similar. Coming to clause (d), 
there can be no doubt that different offen¬ 
ces were committed , bub it cannot be said 
that they were committed in the course 
of the same transaction. The expression 
‘same transaction would imply oneness of 
purpose, which is wanting here. If, in 
the course of some quarrel, arising acciden¬ 
tally, among persons, who have collected 
bo witness a festival, there happens to be 
a fight, and if some people inflict injury 
on others, without any common object, 
they would be committing different offen¬ 
ces of hurt. But if they do not act with 
any common intention, it cannot be said 
that they have caused hurt in the course 
of the ‘same transaction’, although all the 
persons committing the offences are there 
at one and the same place and at the 
same time. I, therefore, agree with the 
learned Sessions Judge and the learned 
District Magistrate that the trial is con¬ 
trary to the provisions of S. 231) of the 
Code of Criminal Procedure. It has not 
been contended before me that S. 537 of 
the Code of Criminal Procedure cures the 
irregularity or illegality in the trial. It 
is true that the objection should have 
been taken at the trial, and it is possible 
that it was not taken intentionaly. But 
the fact remains that, if several people are 
tried together for committing different 
offences, all committo l on their own ac¬ 
count, justice cannot be assured. 

The reference, therefore, must be ac¬ 
cepted. 

Now the question is whether I should 
order a retrial. The smallness of the 
sentence inflicted by the learned Magis¬ 
trate himself shows that he never took a 
serious view of the matter. But he was 
surely of the opinion that some sentence 
was necessary'in order that the people 
might behave better in future. The con¬ 
victed persons have, however, been suffici¬ 
ently punished in pocket by the procee¬ 
dings, and I do not think a retrial is 
necessary in the ends of justice. 

I set aside the convictions and senten¬ 
ces, and order that the fines, if paid be 
refunded. There will be no retrial. 

Convictions set aside . 
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SULAIMAN, J. 

Chittar Singh 
v. 

Emperor 

Criminal App. No. 502 of 1924, Decided 
on 19th September 1924, from an order of 
the S. J., Farrukhabad. 

Ciiminal P 0., S. 154 — First information — 
Statement of wi'ness during investigation is not one 
—First inform ition report is useful for contradic¬ 
tion or corroborati on on'y. 

A 9tat*'innt made by a witness during investi¬ 
gation after the police officer has actually arrived 
on the scene and hi nself seen what has happen¬ 
ed, is not first infor nation. The fir-1 information 
report is not a substantive piece of evidence ; it 
can be used merely by way of 'corroboration or as 
a contradiction and not any further. [P. 304, C. 2] 

S'inkaran Saran —for the Crown. 

Facts. Kindar Singh, who was an old 
man of seventy years of age, was murder¬ 
ously attacked eaLdy on the morning of the 
3rd of February 1924, in his cattle-shed 
in the village Birra Nagla. He received 
several serious injuries on the head but 
fortunately recovered. The accused Chit¬ 
tar Singh was the own brother of Kindar 
Singh who had another brother named 
Sundar Singh. The three brothers were 
separate from each other and occupied 
separate houses. Kindar Singh had two 

daughters hut no son; and the accused had 
three sons. 

The case for the prosecution was that 
the accused was in debt and that he was 
angry with Kindar Singh because the 
latter had refused to bequeath his zemin- 
dari to the sons of the accused. The 
prosecution evidence was that the accused 
was seen striking Kindai Singh by two 
young boys, Ram Siugb ond Havildar, 
who had gone to Bachan, son of the ac¬ 
cused. early in the morning to call him to 
take his cock for fighting with the cock of 
Munshi Singh. The two hoys ran away to 
Dhanpal Singh, father of the boy Ram 
Singh, who happensd to be sitting on the 
chaupal of Munshi Singh and where two 
constables. Ram Datt and Bisal, were also 
sitting. They gave information of the 
murderous attack. The constables sent 
Mithu, chaukidar to inform the Sub-Ins¬ 
pector who was in a neighbouring village. 
The constables accompanied by Dhanpal 
Singh went to Birra Nagla, where many 
other people were also gathered. They 
saw Kindar Singh lying seriously wound¬ 
ed. Bachan Singh, the accused's son, was 
said to have given them all the facts and 
told them that he had looked up his 
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father. At the request of the constables 
he brought out the accused from inside 
the house and also gave up a chopper 
stained with blood. The constables arrest¬ 
ed Chittar Singh and kept him bound. 
About half an hour after this, Gobardhan 
Sub-Inspector arrived. He examined 
Kindar Singh who could not then speak 
and went inside the cattle-shed and saw 
blood lying on the earth. He found the 
accused under arrest and examined the 
chopper, lie took possession of the blood¬ 
stained hurt a and dhoti of the accused. 
He prepared a recovery note and got it 
signed by witnesses. He also took posses¬ 
sion of other articles which had blood 
stains on them. He took also down the 
statement of Musammat Mohan Kuar, the 
wife of Kindar Singh, on plain paper as he 
had no forms with him. He took her 
thumb-impression on it and got some wit¬ 
nesses to attest it. He treated the state¬ 
ment of Musammat Mohan Kuar as the 
first information report. 

Sulaiman, J* —[His Lordship after dis¬ 
cussing facts and evidence, proceeded :—] 

The first piece of evidence which re¬ 
quires consideration is the so-called first 
information report. There are two fatal 
objections to its admissibility. In the 
first place, it was by no means a first in¬ 
formation report. Ram Datt and Bisal 
constables had received information from 
Ram Singh and Havildar and had deputed 
Mithu chaukidar to inform the Sub-Ins¬ 
pector. The Sub-Inspector who was the 
officer-in-charge of the police station re¬ 
ceived the first information from Mithu 
chaukidar even though that information 
was a second-hand one. As the offence 
complained of was a cognizable one, the 
officer should have treated that informa¬ 
tion as the first information S. 154 of the 
Code of Criminal Procedure clearly con¬ 
templates the ffrst information received to 
be recorded, and not a statement made by 
a witness during investigation after the 
Sub Inspector has actually arrived on the 
scene and himself seen what has happened. 
In this connection I may refer to the 
case of King-Emperor v. Daulat Kunjrn . 

In the next place, it seems to me that 
even if the statement made by Musammat 
Mohan Kuar be treated as the first infor¬ 
mation ' report, such a report by itself 
is no evidence of the existence of 
. the facts which it mentions. Techni¬ 
cally speaking it may be conceded that a 
"(IK [1902}G C.W.N. 921. : 
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first information report taken down by a 
police officer amounts to an entry in an 
official record, stating a fact in issue or 
relevant fact, and made by’ a public ser¬ 
vant in the discharge of his official duty 
and in the performance of a ’ duty especi¬ 
ally enjoined by law, under which such 
record is kept, and therefore falls within 
the scope of section 35. But that would 
simply make it a relevant fact ; and all 
that it would prove would be that Musam¬ 
mat Mohan Kuar made a statement at 
that early date, implicating the accused 
and that therefore the present mention of 
his name is not an afterthought. But the 
first information report is not a substan-| 
tive piece of evidence ; it can be used 
merely by way of corroboration or as a 
contradiction and not any further. Had' 
Musammat Mohan Kuar made a similar 
statement on oath in Court, the report 
made by her previously would have been 
used in evidence to corroborate her. Or 
if she had made any contradictory state¬ 
ment, the defence might have used the 
report to contradict her. But when Mu¬ 
sammat Mohan Kuar has altogether de¬ 
nied that she made any such report and 
denied that it was the accused who struck 
Kindar Singh, any previous statement 
made by her cannot be admitted in evi¬ 
dence at all. Ss. 157 and 158 of the Evi¬ 
dence Act would be altogether inapplica¬ 
ble. This was the view clearly expressed 
in the case of Queen-Ernpress v. Ramsukh 
(2) where it was held that a report of the 
commission of an offence made at a thana 
or even the deposition of a witness previ¬ 
ously made would be admissiblo for the 
purpose of corroborating him or of throw¬ 
ing doubt on his statement in Court, but 
would be inadmissible for the purpose of 
proving that the facts stated in it are cor¬ 
rect. The same view has been expressed 
by the Calcutta High Court. Vide the 
case of Asfar Sheikh v. King-Emperor (3) 
and Autar Singh v. King-Emperor (4). 

The so-called first information report 
must, therefore, be altogether rejected. 

[His Lordship further discussed the 
evidence and finally set aside the con¬ 
viction and sentence passed on the ac¬ 
cused.] 

Appeal allowed. 

(2) [1897] A.W.N. 47. r 

(3) (1910] 15 C.W.N. 198 = 8 I.C. 52=11 Cr. L. 

J. 557. 

(4) [1913] 17 C.W.N. 1213=21 I.C. 882 = 14 C'r- 

L.J. G42, 
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Sulaiman, J. 

" Dulli and others — Appellants. 

v 4 

, Emperor— Opposite Party. 

Criminal Appeal No. 553 of 1924, 
Decided on 6th August 19 J4, from an 
order ot the Addl. S. J., Saharanpur,. D/- 
15th May 1924. 

(fl) Penal Code , S. 397— Convi tion merely under 

S. 397 is bad—Section does no! deal with substantial 
offence. 

S. 397 of the Indian Penal Code does not con¬ 
tain any substantive offence, but me'ely pres¬ 
cribes the minimum punishment which can be 
passed if robber) or dajoity is attended with 
certain circumstances mentioned therein. There¬ 
fore, a conviction merely under S. 397 has no 
meaning. The convict on in the case of a dacoity 
should be under S. 395 read with S. 397 of the 
Penal Code. |P 305 C 1] 

Criminal P. C ., S. 35 i n 

different trials cannot burderid to ran concurrency. 

Court oan order t.vo o« more sente ces to run 
concurrently only when thej are passed in the 
saiu trial. [P 300 C 2] 

The Government Pleader —for the 

Crown. 

Judgment.— This is an appeal hied by- 
four appellants. The first three have been 
convicted under S. 397 of the Indian 
1 enal Code and sentenced to seven years 
rigorous imprisonment each, and the 
fourth under 3s. 397 and 75 of the Indian 
Penal Code and sentenced to eight years 
rigorous imprisonment. It has also been 
ordered that the sentences of the first two 
appellants should run concurrently with 
previous sentences passed on them in 
other dacoity cases. 

Quite irrespective of the question of 
fact involved, the order on the face of it is 
.defective in several particulars. In the 
first place, S. 397 of the Indian Penal 
Oo ( e does not coDtain any substantive 
offence, but merely prescribes the mini¬ 
mum punishment which can be passed if 
robbery or dacoity is attended with certain 
circumstances mentioned therein. It fol¬ 
lows that a conviction merely under S. 397 
has no meaning. The conviction in the 
case of a dacoity should be m der S 395 
read with 8. 397 of the Indian Penal Code. 

The second defect in the judgment is 
that it nowhere shows that the appellants 
either used any deadly weapon or caused 
grievous hurt to any person, or attempted 
to cause death or grievous hurt to any 
person at the time when the alleged 
dacoity was committed. What the judg¬ 
ment merely shows is that some of the 
daooits had a pistol, a sword and big 
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knives and that a pistol was actually 
fired. It does not however show that 
either of the appellants himself used any 
9uch deadly weapon. In order to satisfy 
myself whether the evidence establishes 
this fact or not, I have read the entire 
prosecution evidence and I find that there 
is no satisfactory evidence that either of 
these appellants did any of the three acts 
mentioned in S. 397. Their convictions 

under S. 395 read with the S. 397 cannot 
he justified. 

Before S. 397 of the Indian Penal Code 
can be made applicable it is necessary 
that each of the accused is proved to have 
bean the offender doing the acts mer tioned 
therein. When S. 397 does not refer to 
any substantive offence S. 34 of the Indian 
Penal Code would be inapplicable. For 
purposes of S. 397 all the persons partici¬ 
pating in the dacoity would not be held 
responsible for the acts of the others. It 
is true that in the case of Queen Empress 
v. Mahabir Tewari (l) Sir Arthur Strachey, 
C. J. did hold that Any person taking 
part in the dacoity though he may 
not himself have struck the blow causing 
the grievous hurt, is nevertheless liable 
for the act by reason of S. 34 of the Code”. 
But this case was dissented from bv 
Knox, A. C. J., and Banerji, J., in the 
case of Queen Emjness v. Senta (2), where 
it was laid down that S 397 applies only 
to those persons taking part in a dacoity 
who themselves use deadly weapons or 
themselves cause grievous hurt or attempt 
to cause death or grievous hurt, and that 
it does not apply to such persons taking 

part in a dacoity who may be liable for 

substantive offences committed by some 
of the parties only in virtue of S. 34 of 
the Code. The same view was followed 
by Aikman, J., i n the case of King- 
Kmperor v. Nageshwar (3). 

. ^ a °ts of this case therefore it is 

impossible to uphold the convictions 
under S. 397 even if read with S. 395 of 
the Indian Penal Code. 

Another mistake committed by the 
learoed Additional Sessions Judge is in 
his ordering that the sentences of the first 
two accused should run concurrently with 
previous sentences passed on them in 
other dacoities. Under S. 35 (l) Crimi- 
nal Procedure C)de a Criminal Court has 
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power to direct that punishment should 
run concurrently, but this is onl> when 
the accused is convict*-d at one trial of 
two or more distinct offences. The court 
has no power to order sentences to run 
concurrently with the sentences passed in 
(other trial*. This was the view expressed 
by Tudball, J., in the case of Maqbal 
Husain v. King Emperor (4) and in that 
view I fully concur. 

Coming to the merits of the appeil I 
am fully satisfied that the charge of 
dacoity has been brought home to all the 
four appellants. Latif admitted his guilt 
and pointed out some 18 utensil* buried 
in a heap which are proved to be part of 
the stolen properties. The other three 
appellants have been identified by a num¬ 
ber of witnesses and thore is absolutely no 
reason to doubt the genuineness of the 
identification proceedings. Dulli jumped 
from the roof of his house and attempted 
to run away as soon as ho saw the Sub- 
Inspoctor but was caught in the market. 
Zafar and Latif live in a joint house and 
a stolen article was recovered from that 
house. Another stolen property was re¬ 
covered from the house of Aijaz. 

As I am agreeing with the learned Ad¬ 
ditional Sessions Judge on the question of 
the complexity of the appellants in this 
dacoity it h not necessary for me to dis¬ 
cuss the evidence in greater detail. The 
evidence discloses that it was a daring 
dacoity. The dacoits were about 12 or 13 
in number. They seized and beat Durga. 
They wore also armed with deadly wea¬ 
pons—swords and big knives besides lathis 
—and a pistol was actually fired in order 
to frighten the inmates. The dacoits 
made light bv burning straw and by light¬ 
ing a small lamp and the loot lasted for 
about an hour and a half. They decamped 
with properties like utensils, clothes or 
cash and also ornaments taken off from 
the persons of females. 

I am therefore satisfied that both the 
accused were guilty of the offence of 
dacoity within the meaning of S. 395 of 
the Indian Penal Code. Sentences of 
seven years passed by the Court below are 
by no mean severe. 

It is of course open to me to take into 
consideration the sentences passed on 
Dulli and Aijaz in other trials and impose 
a lesser sentence in this case instead of 

(4) [1913] 11 A.L.J. 263=19 1.0. 336=14 Cr. L. 

J. 2*0, 


ordering that the sentences should run con¬ 
currently. I however see absolutely no 
ground why I should pass a lesser sen¬ 
tence in view of the fact that these two 
accused have been found guilty of com¬ 
mitting other dacoities and have been 
previously sentenced particularly when 
those p dacoities were quite distinct and 
independer t. I am unable to discover any 
groutd for leniency. When persons com¬ 
mit different dacoities in different villages 
they are liable to be punished for all those 
dacoities separately. Latif had a previous 
conviction of one year under S. 457 of the 
Indian Penal Code. 

I accordingly find Dulli, Aijaz Ahmad 
and Zafar guilty of the offence of dacoity 
under S. 395 of the Indian Penal Code 
and convnt them of that offence and 
sentence them to seven years’ rigorous 
imprisonment each. I find Latif guilty 
under S. 395 read with S. 75 of the Indian 
Penal Code and sentence him to eight years’ 
rigorous imprisonment. Their convictions 
under S. 397 are set aside,* The order 
directing that the sentences passed on 
Dulli and Aijaz should run concurrently 
with the previous sentences parsed on 
them is also set aside. In other respects 
their appeals are dismissed. 

Appeal dismissed. 
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Mukerji, J. 

. 1 memj Singh, —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Rev. No. 529 of 1924, Decided 
on 2nd December, 1924, from an order of 
the S. J., Azamgarh. 

Criminal P. C. (1923) S. 19 r >—Sanction granted 
bef< re the new Code (ante in force—Prosecution 
after its coming in force in invalid. 

A prosecution for parjury started after the 
amended Code came into fo»*ce, on the strength 
of sanction granted before its so coming in force 
is illegal. {P. 307, C. 1] 

A. P. Bagchi —for Applicant/ 

R. Malcomson —for the Crown. 

Mukerji, J. —This is an application in 
revision against the conviction of one 
Ameraj under S. 193 of the Indian Penal 
Code. He has been ordered to undergo 18 
months’ rigorous imprisonment and to 
pay a fine of Rs. 300. 
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Several points have been urged in revi¬ 
sion, but none of them except one appears 
to carry any weight. The • single point 
that does carry weight is this. 

The applicant, on the 9th of November, 
1922, made a statement on oath that a 
certain person bearing the name of Radhe 
Mohan was his father’s brother. This 
statement is supposed to be false, nay, it 
has been established clearly that this 
statement was false. Sanction to pro¬ 
secute the applicant for having male this 
false statement was obtained on the 1st 
of June, 1923. The proceedings, however, 
were not started against the applicant till 
the 31st of October, 1923. In the mean¬ 
time, Act 18 of 1923 had come into force 
on the 1st of September, 1923. The 
change that was effected in S. 195 of the 

Criminal Procedure Code was'this. The 

procedure of grant of sanction to private 
parties to prosecute was abrogated. 
Instead, it was enacted that no Court 
should take cognizance of a certain class 
of offences except on the complaint in 
writing of a public servant. It is con¬ 
tended, therefore, that a prosecution 
which was launched on the 3Lst of Octo¬ 
ber, 1923 was launched in the teeth of 
the provision of S. 195, as it came into 
force on the^lst of September, 1923 and 
that, therefore, the learned Magistrate 
had no jurisdiction to entertain the 
prosecution. 

It appears to me that this contention 
is perfectly correct and legitimate. Che 
.previous law was that the Courts were 
debarred from taking cognizance of a 
certain class of offences except when a 
public servant or a Court con jerned them¬ 
selves moved in the matter or permitted 
certain private parties to move the Court 
to take up the matter. The old law fur¬ 
ther provided that a private person to 
whom sanction to prosecute was granted 
could file a complaint within six months 
of the grant of the sanction. The new 
law not only did away with the rule of 
granting pernim on to private parties to 
prosecute but also did not allow the old 
procedure to survive in those cases n 
which sanction had already been granted 
before Coming into force of the amended 
Code. The result was that the law, as it 
was enacted bv S. 47 of Act 18 of 1923, 
applied with full fo^ce. Bv that law, as 
I have already stated, no Court is allowed 
to take cognizance of any offence except 
on the complaint of a public servant or 


a Court. No such complaint in writing 

was produced before the learned Magip- 

trate to enable him to take cognizance ot 

the case. The result is that the Court 

took cognizance of the case without any 

jurisdiction and the conviction caDnot 
stand. 

It is worth mentioning that under the 

a sanction or 

any irregularity in the matter of a sanc¬ 
tion or in a proceeding under S. 476 of 
the Criminal Procedure Code did not 
stand in the way of a conviction if it was 
otherwise sound. This provision was 
contained in clause ( b) of S. 537 before it 
was amended. This clause ( b) does not 
any longer find its place in the new 
section. The inference is that want of a! 
regular complaint by a public servant or a 
Court must be fatal to a prosecution. 1 

I accept th9 application in revision. 

although with regret, and set aside the 

conviction of the applicant under 8. 193 

of the Indian Penal Code. The sentence 

is also set aside. The fine, if paid, will 

be refunded. The applicant will he 
released forthwith. 

Application allowed. 
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Mukerji. J. 

Azimuddin— Applicant. 

v 

King-Emperor— Opposite Party. 

Criminal Rof. No. 55 J of 1924 Decided 

on 20th October 1924, from the 8. J 
Allah i bad. 

I'.P Excise Art, ( 101 ( 1 ) Ss, 61 and 1 \~ Accused s 
seirant selni'f fdly a f ter p-e, rib d hours not al 
sh >t> but at pa m-jr we-Accused is not liable. 

Where the accused’s s rvant was found selling 
toldy after the nr-soribed hours, not at the .hop 
of the accuse i but in a pi! n-gr.ve. 

the °b.e-t of the servant being 

and'tlie t ° 3ta ' r “i the groV ! w<s to Wit ;h ‘be ‘reef 
and the w:e, and ,iot to sell toddy, and that if 

servint took it into h s head to kip so nVioddy 

fir h,„ 98 |f and t , sell it after the prescribed 

h urs, no a count of preoauton on the part of the 

master could prevent this. [p 30$ q 

Zihnr Ahmad for Applicant. 

The Cro on wan not represented . 

Mukarji, J.— Without discussing the 
lavv on the point at length, it *eems to be 
clear that in this ease there should havr. 

sTt nfV°p ViC ' i0n A° f ^ Zirnud lln under 
3. 61 of the Excise Act (Toed Act 19101 

read with S. 71 of the same Act. 
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Azimuddin s servant was found selling 
toddy after the prescribed hours, not at 
the shop of Azimuddin but in a palm- 
grove. The learned Sessions Judge, who 
has made the reference, presumes, and 
very correctly that the object of the ser¬ 
vant being allowed to st ly in the grove 
was to watch the trf es and the juice, and 
not to sell toddy. If the servant took it 
into his head to keep some toddy for him- 
;self and to sell it after the prescribed 
hours, no amount of precaution on the 
part of the master could prevent this. 
jThe objeot of the enactment as contained 
in S. 71 of the Excise Act seems to have 
been this. Where, however, innocently, 
the holder of a license puts his servant in 
a position in which he would have an op¬ 
portunity of contravening the law, the 
master is as much guilty as the servant. In 
this particular case it has not been stated 
what were the precautions which the mas¬ 
ter, Azimuddin could have or should have 
taken, in order to prevent his servant 
from selling toddy at’his own hut. 

Accepting the reference made by the 
learned Sessions Judge of Allahabad, I set 
aside the conviction of Azimuddin under 
S. 64 of the Excise Act of 1910, and also 
the sentence. The fine, if paid, will be 
refunded, Azimuddin is represented in 
this Court by learned counsel. 

Reference accepted. 
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DVNIELS.J. 

Lalji and osiers—Applicants. 

v 

Emperor- Opposite Party. 

Criminal Rev. No. 522 of 1924, Decided 
on 26th November 1921. 

+ Penal Code, Ss. 21 and 225 —Formation of 
Crowd at a din ance —Po Pe desisting from arrest¬ 
ing through ear—So iVeja 1 obstruction caused. 

Where tfhen a sub-ins neater of pilice was 
about to arr-St an accused, a crowd carrying 
lath<8 b'gm to assemble and the Sub-Inspector 
considered the l ap )e irmce so farmidible that 

he des sted fron his intention of arresting the 

% 

accus'd.. 

Held : that the nersons forming the crowd can¬ 
not be said to have caused ill* gal obstruction 
within the meaning of 224 or 3. 2*25 nor was the 

person to be arrested guilty under S. 224. 

^ [P 308 C 2] 

Shiva Prasad Sinha and Mustaq Ah¬ 
mad -for Applicants 

R. Malcomsim —for the Crown. 

Daniels, J.— The applicant, Newaz 
Rai, has been convicted under 8s. 147 and 
224 of the Indian Penal Code and the 


other applicants under Ss. 147 and 225 of 
the Indian Penal Code. On the findings 
of the learned Sessions Judge whiohhave 
not been impugned before me on either 
side, it is difficult to see bow the convic¬ 
tion can be sustained against any of the 
accused except Newaz Eai. He has been 
sentenced to fine only. The facts alleged 
by the prosecution are that the Sub-Ins¬ 
pector came to the village to arrest Ne¬ 
waz Rai. He did arrest him and took him 
to the Mukhia’s house to be handcuffed 
The arrest was a lawful arrest. Newaz 
Rai, however, struggled, got free and ran 
away. His reason for aoing so seems t» 
have been that he was performing funeral 
ceremonies of his deceased father and dii 
not want to be arrested till the ceremo¬ 
nies were over. He came back of him¬ 
self to the Sub-Inspector next day and 
asked that the arrest might be postponed. 
After accused got away, the Sub-Inspector 
was thinking of re-arresting him when 
some fifty or sixty persons carrying lathis 
and including the applicants assembled. It 
is said in the evidence that they pushed 
the police officers but this has been dis¬ 
believed by the learned Sessions Judge. 
All that really happened according to the! 
finding of the learned Judge was that al 
crowd carrying lathis began to assemble 
and She Sub-Inspector considered their 
appearance so formidable that he desisted 
from his intention of re-arresting the ac¬ 
cused. It is difficult to say that this 
amounts to illegal obstruction within the 
meaning of 8. 224 or S. 225. According 
to the finding of the Court below no force 
was used and therefore, the offence could 
not he one of rioting. If the intention of 
the villagers in assembling was to prevent 
the re-arrest of New iz Rai, they would no 
doubt constitute an unlawful assembly 
and might have been convicted under S. 
143 of the Indian Penal Code but seeing 
how much exaggeration has been in irodu- 
ced into the evidence, it seems at leasi 
possible that they merely assembled, as 
they naturally would, to see what was go¬ 
ing on and without any delibera e inten¬ 
tion of preventing the police officers from 
doing their duty. 

I dismiss the application of Newaz Rai 
but allow the applicat ons of the other 
applicants and set aside their convictions 
and sentences. In the case of those ap¬ 
plicants whose applications have been al¬ 
lowed, the fines, if paid, will be refunded. 

Revision allowed in wart. 
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Nathu Mal —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Rev. Nos. 616 to 627 of 1924, 
Decided on 7th January 1925, from an 
order of the S. J., Agra. 

Public Gambling Act, (186 ) S. 3 —Chance of loss 
to booth-keeper extremely rare—Off nice is complete. 

Where from the method of business carried on, 
the chance of loss.by a booth-keeper is extremely 
rare and almost nil, the oftonoe of keeping com¬ 
mon gaming house is complete. 1924 All. .338 

[P. 309, C. 2 ; P. 310, C. 1] 

A. P . Dube —for Applicant. 

Sankar Saran —for Opposite Party. 

Judgment. These are twelve appli¬ 
cations in revision against the applicants' 
oonviotion under S. 3 of the Public Gamb¬ 
ling Act of 1867. 

The whole question to be determined in 
these petitions is whether the applicants 
were keeping whit may be staled as a 
common gaming house’. 

The facts found are these. There is an 
enclosure or barah ’ belonging to a firm 
Piru Mal Radha Raman. Jt was let out 
to three persons, Gopal Das, Mul Chand 
and Nathu Mal who are among the appli¬ 
cants. They, in their turn, sub-let the 
premises to other people so that there 
were 31 compartments in all. In all these 
81 compartments gambling was going on 
when the police made a raid. The follow¬ 
ing method was pursued in this particulir 
gambling. The person occupying a booth 
had some receipt books and sheets of 
papers. These were undoubtedly instru¬ 
ments of gambling in these cases. A 
customer came and he said that he would 
bet so much against so much, if a parti¬ 
cular figure formed one of the two last 
digits of the average price at which opium 
was sold by auction in Calcutta. The 
gambling was held on the day the auction 
sale was held 'in Calcutta and on this 
particular occasion the figures were 1 and 

A telegram conveying the information 
was received from Calcutta, at the time 
the police were on the premises. Now on 
ft sheet of paper would be put down the 
figures 1 to 10. On the same sheet of 
paper would again be put down the figures 
1 to 100. A customer would bet, say Re. 

against the figure 5. The booth-keeper 
would agree to pay him Rs. 10 if the 


figure 5 formed the last digit of the aver¬ 
age sale price of opium. Similarly if a 
customer bet on the figure 15, something 
like this would be arranged. The cus¬ 
tomer would bet Rs. 5 and the boofch- 
keeper would agree to pay Rs. 150, if the 
last two digits of the average sale price of 
opium came to be 15. A receipt would be 
granted to the customer and at once a 
ncte would be made on the sheet of paper 
containing all the numbers against the 
figure 15. Such sheets are before this 
Court and show that against some of the 
figures on which a betting took place the 
amounts which the booth-keeper had 
agreed to pay were noted. It has been 
found on evidence that it would be open to 
the booth-keeper to stop further betting 
on any particular figure. For example, if, 
on the figures 1 and 4 which actually 

were the last two digits of the sale price 

of opium, the booth-keeper found that he 

had too many bets against him, ho would 

be at liberty to stop further betting on 
those figures. 

It will be noticed that the booth-keeper 
stood the chance of losing only when the 
netting became too heavy on one digit or 
on two digits containing the former digit. 
Thus out of altogether 110 figures the 
booth-keeper would lose, in this particular 
case, on the figure 4 and on the figure 14. 
He would gain on all the bettings that 
took place on the remaining 108 figures. 

Of course there would be no betting at all 
on some of the figures. Further, it has 
)een found that the booth-keeper had an 
opportunity of minimissing his probable 
loss by transferring some of his respon¬ 
sibility to other booth-keepers just as in 
the case of a heavy insurance on a parti- • 
cular lile one insurance company re-as¬ 
s' 11 '® 9 the life with another company. Tn 
auch cases if there is a loss the loss is 
shared by one or more booth-keepers, 

On these facts, it is clear that a booth- 
keeper has always before him the sheet of 
paper on which all the bettings are noted. 
Hven without much intelligence, he would 
be able to see whether in the case of a 
particular figure or figures coming out as 
the last two digits of opium sale he has a 
chance of losing or gaining. If he finds 
that the sum-total of the bettings on other 
figures is more than the betting on an* 
two particular figures, he need have no 
apprehension of losing. Under the oircam 
stances it must be taken as a fact that 
from the method of business carried on. 
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the chance of loss by a booth-keeper is 
extremely rare and almost nil. 

Now the question is whether in the 
circumstances of this case the applicants 
may rightly be held as maintaining a 
M common gaming house”. The-leading 
case on the point, so far as this Court is 
concerned, is still the case of Lachchi Ram 
v. Emperor (l). In this case it was laid 
down by Stuart, J. with the concurrence 
of Gokul Prasad, J. that ‘ it must be 
established that the owner or occupier 
takes a fixed commission which is irre 3 * 
pective of I he result of the gaming or, at 
the outside, that he manipulates the con¬ 
ditions in such a manner that he cannot 
possibly lose’, in order that a man may be 
convicted of keeping a common gaming 
house. This case was considered by a 
Full Bench of this Court as recently as in 
January last year and it was held that in 
the circumstances of that case the appli¬ 
cant was rightly convicted of the offence 
of keeping a common gamiDg house. In 
that case, Atma Ram v. King-Emperor 
(2), no commission was charged bj Atma 
Ram. But he transacted his business so 
cleverly that although he might lose on a 
oertain figure, he was sure to gain on most 
of the other figures and the ultimate re¬ 
sult would in all probability be a gain. 
Their Jjordships, who composed the Full 
Bench, did not express any dissent from 
Lachchi Rams case, but thought that the 
case before them did come within the pur¬ 
view of that case. I am of opinion that 
the present cases came within the ruling 
of Atma Ram v. King-Emperor (2), and 
the applicants are all guilty of keeping a 
oommon gaming house. 

It has been pointed out to me that the 
Bombay High Court in Emperor v. Datta- 
traya Shankar Paranjpe (3) dissented 
from Lachchi Ranis (l) case. It is not ne¬ 
cessary for me to consider whether the 
Bombay case was rightly decided or not ; 
because I find that the authorities in this 
Court are not in conflict and the latest 
Full Bench case does govern the cases be¬ 
fore me. 

The result is that all these applications 
fail and they are hereby rejected. 

Applications rejected. 

~ll) 19^2 All. 61=20 A.L.J. 218 = 23 Cr. L.J. 
196. 

(8) 1924 All. 338=46 All. 447=22 A.L.J. 249 
=6 L.R.A. Cr. 33. 

(3) 1924 Eom. 184=47 Bom. 960*25 Bom. 
L.R. 1089*25 Cr. L.J. 531. 
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Mukerji, J. 

Thau Lal —Applicant. 

v. 

Emperor —Opposite Party. ' 

Criminal Ref. No. 637 of 1924, Decided 
on 3rd December 1924, reference made by 
the Addl. S. J., Cawnpore. 

Criminal P. C., S . 133— Initial order if vevjU$ 
may be modified. 

S. 133 clearly contemplates that in suitable 
cases the order initially made may be modified 
and the modified order may be allowed to 
stand. [P310C1] 

S. Saran —for Applicant. 

A . P. Dube —for Opposite Party. 

Mukerji, J .— This is a reference by 
the learned Sessions Judge of Cawnpore 
recommending that a certain order of 6th 
September 1924, passed by a Magistrate 
of the first class, making an order, under 
S. 133 of the Criminal Procedure Code, 
absolute, may be set aside. 

It appears that one Bachchu Lal com¬ 
plained that the opposite party, Jhau Lal, 
had constructed a platform on a public 
thoroughfare and had thereby obstructed 
it. The learned Magistrate issued a notice 
and on Jhau Lal appearing to show cause, 
took evidence and took into consideration 
the report made by a certain Deputy 
Magistrate and ordered that such portion 
of the platform as might be obstructing 
the highway should be removed. The 
learned Sessions Judge is of opinion that 
thiB order cannot stand, first because it is- 
too vague and, secondly, because the 
learned Magistrate placed reliance mainly 
on the report of the Deputy Magistrate, 
Mr. Smart, who was not examined. I 
have heard the learned counsel for the 
parties and have gone through the record. 
There can be no doubt that the order of 
the learned Magistrate was vague. He 
ought to have definitely pointed out and 
marked off how much of the platform 
should be removed. I note that the 
Magistrate did not proceed only on the 
report of Mr. Smart, but he had some 

evidence to guide him. 

As it appeared to me that the complaint 
as to obstruction of a public thoroughfare 
was a matter that should be enquired 
into, I asked the learned counsel for the 
opposite party, Jhau Lal, to state if he had 
any and what objection against the case 
being re-heard by a competent Magistrate 
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other than the Magistrate who had made 
the rule absolute. The learned counsel 
argued relying on the case of Bai Mohan 
v. Emperor (1) and Kali Mohan Kar v. 
Nakari Chandra Das (2), that the initial 
order was vague and that therefore there 
should be no further enquiry into the 
matter. 

Those rulings, in my opinion, have no 
application. The initial order in this case 
wa3 perfectly good and called upon Jhau 
Lai bo remove the entire platform. S. 133 
of the Criminal Procedure Code does 
clearly contemplate that in suitable cases 
the order initially made may be modified 
and the modified order may he allowed to 
stand. In the circumstances it would 
not be desirable to set aside the order of 
the learned Magistrate without ordering a 
fresh enquiry. 

I set aside the order of Mr. Browne 
dated the 6th of September 1914, and 
send back the case to the learned District 
Magistrate with the direction that either 
ho himself will tako it up or transfer it to 
some Magistrate, other than Mr. Browne, 
competent to hear it. If Mr. Smart’s 
report is to be taken into consideration, 
he should be examined as a witness. The 
parties should be allowed to adduce any 
further evidence that they may be 
advised. 

Order set aside. 

UTIl910] 44 Cal. (31 =30 1.0.969 = 20 C.W.N. 

1171 = 17 Cr.L.J. 409. 

(2) [1009] LI C.L.J. 114=5 I.C. 772. 
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PlGGOTT, J. 

Rayhunath (Jpadia and others —Pen¬ 
sioners. 

v. 

Emperor— Opposite Party, 

Criminal Ref. No. 773 of 1924, Decided 
on 7th January, 1925, from the S. J., 
Ghazipur. 

Criminal 1\ C. (1923) S. 1.33—67 sing of public 
drain — Accused denying drain to be public — S. 
139-/1 disregarded—Trial is vitiated. 

Where the dispute was as to the closing cf an 
old drain, and the accused definitely asserted, 
that the drain was not a public one but the Ma¬ 
gistrate instead of proceeding under S. 139 (A) at 
once took evidence under S. 137 and where the 
Magistrate also did not find in clear words that 
the drain was a public one, 

Held, : that the trial was vitiated by wrong 
procedure. 

The parties were not represented. 


Facts.—In this case, an old drain was 
closed and a new drain was opened. The 
accused definitely asserted that the drain 
was not a public one. The Court instead 
of proceeding under S. 139 (A) of the new 
Criminal P. C. atonce took evidence 
under S. 137 of the Criminal Procedure 
Code from the complainant. The Court 
did not also find in clear words that the 
drain was a public one. The matter came 
to the High Court on a reference by the 
Sessions Judge who held that the trial was 
wrong in procedure. 

Piggott, J .- I agree with the learned 
Sessions Judge. I set aside the Magis¬ 
trate’s order under S. 133 of the Code of 
Criminal Procedure. If the District Ma¬ 
gistrate thinks that further proceedings 
ought to be taken in the matter, he is at 
liberty to take such proceedings himself, 
or to send the case to any Magistrate of 
the first class subordinate to him, other 
than the Magistrate who passed the order 
now’ set aside. The proceedings may be 
taken up at the stage at which the present 
applicant filed their written statement of 
the 16th August, 1924. % 

Order se\ aside. 
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Mukerji, J, 

Gokul Prasad and another- -Applicants. 

v. 

Debi Prasad —Opposite Party. 

Criminal Ref. No. 612 of 1924, Decided 
on 11th November, 1924, reference hy 
Second Add. S. J , Cawnpore. 

♦ (a) Criminal P 6 f \. 435— -Charge framed whet$ 
no £ ne escar //— Interterence is proper—Criminal 
P. C. (1923) 5. 5G1 A. 


If a charge is framed where none should have 
been fra med the proceeding of the Magistrate be¬ 
comes irregular and the High Court has power 
to interfere, under S. 135 as well as under S.561A 
to prevent abuse of the process of any Court 
or as necessary to secure the ends of justice. 

[P. 312, 0. L, 2J 

(b) 1'enal Code, S. 379— Intention to cau^c wrong m 

fnl loss absent—Charge under S. 379 not framed — 

C targe under S. 427 is not sustainable — Penal 
Code, S. 427. 


--- uiimo lo me conclusion 

that no charge could be framed under 8. 379 
there being no intention of causing wrongful gain 
to one person or wrongful loss to another person. 

Held: that a charge under S. 427 oannot bi 
austamed [P. c ^ 

Cj. P. Boys —for Applicants. 
s - B. Johri for Opposite Party 
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Maker ji, J.— This is a reference by 
the learned Additional Sessions Judge of 
Cawnpore,sitting at Eatehpur, recommend¬ 
ing that a certain order dated the 10th 
of August, 1924 by which a Magistrate 
framed a charge under S. 437 of the 
Indian Penal Code against Gokul Prasad 
and another may be set aside. 

As already indicated, the case is still 
pending in the Court of the Magistrate 
and a preliminary objecticn has been 
taken as to the jurisdiction of this Court 
to ’interfere at this stage. The learned 
Sessions Judge anticipated the objection 
and has referred to two 1 authorities, viz: *ln 
Re: S. Kuppuswami Aiynr (1) and Hari 
Charan Gorait v. Girish Chandra Sadhu- 
Jchan (2), as establishing the proposition 
that the High Court may interfere where 
its interference is necessary at any stage 
of the proceedings before a Magistrate. I 
have examined these authorities and I 
have also examined the Criminal Proce¬ 
dure Code itself. Mr. Boys has also 
referred mo to a case decided by Knox, J. 
and reported in the case of Queen-Empress 
v. Jay an Singh (3). 

It appears to me that both under S. 435 
of the Criminal Procedure Code and the 
newly added: S. 561 A of the Code, this 
Court has ample jurisdiction to interfere, 
provided the case be a suitable one for in¬ 
terference. The point being rather impor¬ 
tant, I will briefly state my reading of 
the Code. S. 435 of the Criminal Proce¬ 
dure Code enables the High Court to call 
for the record of any proceeding before 
any inferior criminal Court and to satisfy 
itself as to ’the “regularity of any pro¬ 
ceeding”. There can be no doubt that the 
. framing of a charge was a proceeding. The 
question is, if an inferior Court framed .a 
charge, where no charge should have been 
framed, can it be said that the error com¬ 
mitted by it was not an 'irregularity’ 
simply because the Court was authorised 
to frame a charge in hearing a case? 
The word ‘irregularity’ has the same mean¬ 
ings as the adjective ‘regular’ itself. The 
word ‘regular’ has got many meanings and 
one of these is “Having all the essential 
attributes, qualities or parts”, “normal”; 
vide Murray’s English Dictionary. There 
can be no doubt that if a charge is framed, 

(1) UaiSj 3 .) Mad. 561—16 Cr. L. J. 4 r .7—28 M. 

L. J. 50 5—2 L. W. 463—17 M.L.T. 398—29 

I. C. 109—(1915) M.W.N. 365. 

(2) [1910] 38 Cal. 68=13 C. L. J. 43—7 I. C. 

747—11 Cr. L. J. 525. 

(3) [1892] A.W.N. 102. 
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where none should have been framed, it 
may be said without any violence to the 
language of the Code, that the proceeding 
of the Magistrate is ‘irregular’. If the 
proceeding be irregular, it follows that the 
High Court has power to interfere. It 
seems quite clear to me that if the 
High Court has power to oall for a 
record and to satisfy itself as to the regu¬ 
larity of any proceeding, it has also power 
to interfere, where interference is called 
for. This view has all along been taken 
by all the High Courts, so far as I am 
aware. This view is supported by the two 
cases quoted by the leirned Sessions 
Judge. Coming to S. 561A, which has 
been newly added, it has been stated as 
the law that the High Court may make 
such orders as are necessary to prevent 
abuse of the process of any Court or as are 
necessary to secure the ends of justice. 
Now, if it be the case that a charge has 
been framed by a Magistrate where no 
charge should have been framed, to allow 
the trial to proceed would amount to 
allowing a mock trial to proceed, with the 
inevitable result that the trial would end 
in an acquittal. Even if the Magistrate 
convicts the conviction coming before the 
High Court is bound to be quashed. If 
such be the case, there can be no doubt 
that the High Court would be entitled to 
interfere under S. 561 A of the Criminal 
Procedure Code. 

There being no doubt as to the jurisdic¬ 
tion of the Court, let us examine the facts. 
The Magistrate by his order dated the 
10th of August, 1924 came to the conclu¬ 
sion that no charge of theft could be esta¬ 
blished against the accused persons before 
him. It appears that one of the accused per. 
sons is a zamindar and he ha* ordered that 
good many trees out of a grove should be 
cut down. Good many trees have been 
cut according to the finding of the Magis¬ 
trate in the course of no less than two 
months and in ojen day light. It has 
been found by the Magistrate and it has 
been clearly shown by the learned Judge 
that possession was with the zamindar 
who had ordered the trees to be cut. In 
the circumstances, the learned Magistrate 
came to the conclusion that he could not 
possibly frame a charge under S. 379 of 
the Indian Penal Cod* against the accused 
persons. He distinctly says that there 
was no ‘dishonest’ motive in the cutting of 
the trees. According to the definition in 
the Indian Penal Code, a thing is said to 
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be done dishonestly when it is done with 
the intention of causing wrongful gain to 
one person or wrongful loss to another 
person’. In spite of having come to this 
conclusion, the learned Magistrate is of 
opinion that the accused persons before 
him commit-.ed the offence of mischief. 
Now, mischief involves an intention of 
causing wrongful loss to some person. If 
according to the finding of the learned 
Magistrate there was no dishonest inten¬ 
tion and therefore no intention to cause 
wrongful loss it is difficult to see how a 
charge under S. 427 may be sustained. 
In the circumstance, to allow the case to 
proceed would be to allow a mock trial to 
proceed, with no purpose. 

I accept the reference of the learned 
Sessions Juige and order that the charge 
framed by the learned Magistrate on the 
10th of August 1924 he quashed, that the 
entire proceedings before the learned 
Magistrate he quashed and the accused he 
discharged. 

Reference accepted. 

»«• H i » -i 
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Walsh and Sulaiman, J.T. 

Fmptiror— Appellant. 

V. 

Sital Prasad —Accused. 

Criminal Appeal No. 930 of 1924, 
Decided on 18th December 1924, from an 
order of S. J. Saharanpur. 

U. P. EHs * Art (4 of 1010) S. 71 —Sa'e of 
adulter a’ed iguorky th ? s r n of licence holder— 
No prrof of reasonab’e care by him—Conviction is 
proper. 

Where a Peen'e holder was convicted on the 
ground tha 1 ) his son, in bis absence, sold adult¬ 
erated liquor. [p 313 C 2] 

Held: that the conviction was proper in 
absence of r roof that he took a’l due and reason¬ 
able precaution to prevent the commisison of 
the offence. 

# 

Fjalit Mohan Banerji —for the Crown. 

C. Ross Alston —for Accused. 

Walsh, J. —We must allow this ap¬ 
peal on the ground that the provisions of 
of S. 71 of the Excise Act, have been 
entirely ignored. The charge was one of 
adulteration under S. 64 for having com¬ 
mitted a breach cf one of the conditions 
of the license n imely the condition that 
prohibits the sale of adulterated liquor. 
The charge was established by showing 
that the son had done it, and that the 
licensee was absent at the time. But the 


Magistrate convicted on the ground tha* 
the father was aware of the conduot of 
his son. The learned Sessions Judge has 
acquitted the licensee following the deci¬ 
sion in the case of Ram Das v. 
Emperor (l) on the word “wilfully” used 
in S. 64. That case contains no reference 
to S. 71, and S. 71 places the burden upon 
the license-holder, for any offence wilfully 
committed by any person in his employ 
and acting' on his behalf of establishing 
that he took all due and reasonable pre¬ 
caution to prevent the commission of the 
offence. Unless he establishes that, he is 
liable to conviction as though he had 
done it himself. No attempt; of that kind 
was made by the defence, and, therefore, 
the ground upon which the learned Judge 
has allowed the appeal is not established 
and the appeal must be allowed and the 
order of the Magistrate restored. 

There was a further charge with regard 
to selling in breach of his license by 
charging an excessive price. We think 
the Magistrate was right about this. 
The learned Judge does not appear to 
have said much about this. For the 
reasons given in the case of King- 
Emperor v. Kishen Cliand , Government 
Appeal No. 929 of 1924 decided to-day, 
we think that the Magistrate was right in 
this case also. But in restoring his order 
we reduce the penalty for selling at an 
excessive price. We fine him Re. 1 and 
reduce the fine for breach of rule 6 to 
Rs. 149, the result being that he will pay 
Rs. 150 in all. 

__ Appeal accepted. 

d) [1918] JO AH. 561=13 A. L. J. 174=19 
Cr. L. 7. 718=46 I. C. 302, 
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Mukerji, J. 

Ram Sewak —Appellant. 


v. 

Emperor —Opposite Party. 

Criminal Appeal No. 642 of 1924, De¬ 
cided on 21st October, 1924, from an order 
of the Second Addl. S. J., Cawnpore. 

★ Penal Cod^Ss.dCt and 100 -Accused first hitting 
—Then running away from attak with lathis— 
Accused striking in self defence—Death—Accused 
is justified. 


Where the accused had picked the quarrel and 
tried to hit another but ran for his safety from 
the subsequent attack with lathis and after run¬ 
ning some distance, the accused found that ho 

cou’d not very well make his escape and turned 
round and hit a blow, 

Held: that it must be held that he hit »u self- 
defence. „„ c 
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Held: further, that an attack with lathis was 
likely to create reasonable fear of grievous hurt 
being caused to the accused and ho would be 
justified in striking with a lathi in self-defence 
to the extent of causing grievous hurt or even 
death. [P 314 c 2] 

N. C. Vaish —for Appellant. 

Sfcnkar Satan- for Opposite Party. 
Facts, The appellant Ram Sewak was 
convicted by the Additional Sessions Judge 
of Cawnpore, sitting at Eafcehpur, of the 
offence under S. 304 of the Indian Penal 
Code, inasmuch as he caused the death of 
one Kalka Singh, and of the offenco under 
S. 323 of the Indian Penal Code, on the 
ground that he caused hurt to Baij Nath. 

The case for the prosecution was this. 
Baij Nath was purchasing some sugar at 
the shop of one Bhagwandin. Ram Sewak 
arrived and asked Baij Nath how ft was 
that he had taken his own labourers (Ram 
Sewak’s labourers) to do his (Baij Nath’s) 
work while his (Ram Sewak’s) work was 
suffering. Baij Nath replied that he had 
done the act already and proposed that 
the labourers should work for Ram Sewak 
on the following day. Ram Sewak was 
not satisfied with this reply and he tried 
to strike a blow with a lathi on Baij 
Nath. The lathi struck partially the roof 
under which Baij Nath was and it parti¬ 
ally struck Baij Nath also. Kalka Singh, 
a relation of Baij Nath, arrived at this 
moment; ard some helpers of Ram Sewak, 
namely Ram Raj and Gavadin, also arriv¬ 
ed on the scene. The three last mention- 
ed heat Kalka Singh and Baij Nath and 
Kalka Singh fell unconscious on the 
ground. Two days later Kalka Singh died. 

Judgment. — [After stating facts 
aw above the judgment proceeded:—] 
This story for the prosecution has 
not been believed by the learned 
Additional Sessions Judge, in the main 
portion of it. Gayadin was never sent 
up, and the learned Sessions Judge has 
acquitted Ramraj. The learned Judge 
has found that human blood was found at 
or near the platform of Gayadin, a relation 
of Ram Sewak, and he has believed the 
defence story in so far as it states that 
‘ Kalka Singh received his injuries near the 
platform of Gayadin. To reconcile the 
fact that blood was found near the plat¬ 
form of Ga>adin, and the alleged fact 
that a part of the tiled roof of Bhagwan- 
din’s shop was found damaged, the learned 
Judge eame to the conclusion that the 
fight must have started at the shop of 
Bhagwandin and must have continued till 


the parties arrived at the platform of 
Gayadin. Indeed the Judge’s finding is 
that Ram Sewak, the appellant, drew the 
quarrel upon himself by hitting, or trying 
to hit, Baij Nath, that he was thereupon 
attacked by Baij Nath and Kalka Singh* 
that Ram Sewak ran away for his safety 
to the house of Gayadin but, there instead 
of taking shelter in the house, he turned 
back and used his lathi against Baij Nath 
and Kalka Singh. It has been urged 
by the learned counsel, appearing for 
the appellant, that even if. we ac¬ 
cept his story, as founi by the learn¬ 
ed Sessions Judge, the appellant was 
striking in self-defence and he committed 
no offence. The learned Judge has got 
over this argument by stating that Ram 
Sewak drew the quarrel upon himself by 
trying to hit Baij Nath and that, there¬ 
fore, he had no subsequent right of self- 
defence. I have already indicated that 
the learned Judge was of opinion that Ram 
Sewak’s duty was to have taken shelter 
in the house of Gayadin. 

Taking the findings of the learned Ses¬ 
sions Judge, 1 am not sure that his con¬ 
clusion in law is correct. Assuming that 
Ram Sewak picked the quarrel and tried 
to hit Baij Nath, he ran for his safety 
from the subsequent attack made on him 
by Baij Nath and Kalka Singh. If, after 
running some distance, Ram Sewak found 
that he could not very well make his 
escape, and if he turned round and hit a 
blow, it must he said that he hit in self- 
defence. Ram Sewak might be punished 
for having struck the first blow at the 
shop of Bhagwandin. But Kalka Singh 
and Baij Nath Singh had no right to take 
the law into their own hands and chastise 
Ram Sewak by trying to hit him with 
lathis. As a matter of law, therefore, 
Ram Sewak would be, in my opinion, 
justified in turning back and defending 
himself against an attack with lathis. I 
would also mention that an attack with 
lathis was likely to create a reasonable 
fear of grievous hurt being caused to R&™ 
Sewak and Ram Sewak would be justified 
in striking with a lathi in self-defence to 
the extent of causing grievous hurt, or 
even death, vide S. 100 of the Indian 

Penal Codo. . 

[His Lordship then examine! the 0 * 
dence and concluded by setting aside ® 
conviction]. 

Conviction set aside- 
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v. 


made a statement under section 164 of the 
Code of Criminal Procedure before a 
Deputy Magistrate, which has been treat¬ 
ed as a confession. Accoiding to that 
statement hii masters murdered this man 


Autar —Accused. 

Criminal Appeal No. 814 of 1924, Deci¬ 
ded on 20th November, 1924, from an 
order of the Add. S. J., Gorakhpur. 

%[u) Penal Code S. 94 — Accused helping remo¬ 
val of d ad body from his master’s house—Master 
threatening to kill accused if help ref used—Accused 
is guilty under S. 20 L but is protected by S. 94. 

The accused, «u illiterate mau, was called in 
by his masters, who had committed a murder in 
their house, to assist them in removing the 
oorpse. He refused and they raD at him us mg 
language threatening to kill him. Thereupon he 
submitted and assisted them in removing the 
corpse from the house to an adjoining field. 

Held that he was guilty under S. 201 but that 
he was protected by S. 94 I. P. C. [P. 310 C.1.1 

(6) Crim nal P. C. 8. il r ,—Appeal ly Covern- 
ment Acquittal o i the ground of giving benefit of 
doubt—Onus is- heavy to succeed in appeal. 

A il apptal by Government must be considered 
on its merits just as any other appeal always 
must be. The onus is on the appellant and 
this onus is all the heavier if the judgment 
appealed from is one which approaches the 
consideration of the question from a correct point 
of view and gives the accused the benefit of a 
reasonable doubt which exists in the mindof the 

Jud £ 6 * [P. 316, C. 2 ; P. 310 C. 1.] 

(c) Venal Code 8. 201— Removal of dead body 
from house to field—Offence committed— Dis¬ 
appear * explained. 

Removal of dead body from the house to a 
distant place does amount to causing an evidence 
of the commission of the offence to disappear, 
b. 201 cannot bo confined to the destruction of 
the ev denoe of the murder itself. The words 
any evidenoe of the commission of that offence’ 
clearly include any evidence of the commission 
oy tho offender of that offence. [P. 316. C ’ &2.J 

fjalit Mohan Banerji —for the Crown. 

Kamla Kanta Verma—ior Accused 

Walsh, J. This is an appeal by Go¬ 
vernment from a judgment of the Addition¬ 
al Sessions Judge of Gorakhpur, who 
clearly ^ had a very difficult case to deal 
with. Ganesh was undoubtedly murdered. 
Suspicions arose that he had been murder¬ 
ed at night on the premises, if not actual¬ 
ly in the house, of his masters under 
oiroumstances which made the murder 
not very surprising. The investigation 
was highly unsatisfactory and another 
appeal is pending in regard to it which 

makes it undesirable to say anything more 
about it. # 

The present accused named Autar, a 
ohamar and ploughman and quite illiterate, 


inside the house by strangling him vith a 
lathi under strong provocation. He him¬ 
self was called in and was ordered to 
assist them in removing the corpse. He 
refused and they ran at him using langu¬ 
age, which the Judge has*, interpreted as 
meaning, either that they were threaten¬ 
ing to kill him, or that they were threa¬ 
tening to beat him,—the difference in the 
accused’s mind at the moment probably 
not being very great Thereupon he sub¬ 
mitted and assisted them in removing the 
corpse from the house, to the deceased’s 
own field where it was found the next 
morning by the widow. The learned 
Judge believed this statement or confes¬ 
sion to be true. We are inclined to agree 
with him. We summoned the accused 
and put vaiious questions to him with the 
view of seeing whether he was cot prepa¬ 
red to confirm this statement which he 
has since obstinately and without any 
very convincing statement to support him 
denied altogether. His attitude rather 
tended to make one doubt his denial, but 
in the view we take of the case, it is not 
necessary that.we should decide this ques¬ 
tion. The ordinary infeience to be drawn 
from the conduct of persona who have 
been concerned in a murder in a house, 
and who have removed the body to 
another place, is that they do so with the 
intention ol causing at any rate the true 
evidence about the locality in which the 
muider took place to disappear, and in 
most cases with the object of screening 
the occupier of the house, and on this 
point we agree with the view submitted to 
us by the Government Advooate. We 
doubt whether the section can be limited 
to the mere act of causing the body, for 
example in a case of death, to disappear, 
but rather whether it was not intended to 
apply to the disappearance of any sort of 
evidence leading to establish the truth 
about the commission of the offence, the 
removal of such particular pioce of'evi¬ 
dence being done with the intention of 
screening some particular person. Taking 
a broad view of this matter we need only 

say that an appeal by Government mustl 
be considered on its merits just as any 
other appeal always must be. The onus 
is on the appellant and this onus is all the 
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heavier if the judgment appealed from is 
one which approaches the consideration of 
the question from a correct point of view 
and gives the accused the benefit of a rea¬ 
sonable doubt which exists in the mind of 
the Judge. In this case we cannot say 
that the judgment does not correctly 
weigh the matter from the correct legal 
standpoint. The Judge was right in 
'following the case of Empress of India v. 
Iiishna (1) and also in saying that it had 
not been dissented from, at any rate, in 
Allahabad. On this point that case, it is 
true, consists really of mere dicta, but if 
these are to be taken as having decided 
that removal of the corpse from the place 
where it is originally found, to another 
place, is not within the section, we defini¬ 
tely hold that that is not the law. But 
on the question of the intention to screen 
the offender, the Judge has reasonably 
held that taking the confession as a wholo 
and as the sole test of guilt, he entertains 
a real doubt whether the accused did not 
do what he did out of fear of instant 
death. The accused had just seen a fellow 
creature done to death quietly and expe¬ 
ditiously—according to his own statement 
—and his own death, unless ho complied 
with his masters’ order, was not unlikely 
to follow. We, therefore, hold that while 
what he did would have been an offence 
under S. 201 of the Indian Penal Code if 
he had acted without ovor-powering com¬ 
pulsion, he is entitled to the benefit of the 
doubt whether within the meaning of S. 
94 of the Indian Penal Code ho was not 
compelled by threats which reasonably 
caused his apprehension of instant death. 
The appeal must be dismissed 

Sulaiman, J. —I should like bo add 
tha 1 ; in order to see whether an offence 
under S. 201 of the Indian Penal Code has 
been committed it is necessary to find that 
(1) the accused knowing or having reason 
to believe that an offence has been com¬ 
mitted, (2) causes any evidence of the 
commission of that offence to disappear, 
(3) with the intention of screening the 
offender from legal punishment. 

Believing his confession there can be 
no doubt that he was fully aware of the 
offence of murder having been committed 
by his masters. When a dead body is dis- 
. covered in a house there is a strong 
circumstantial evidence connecting the 
owners of the house with the murder. 
Removal of the body from the house to a 

(1) [1818] 2 All. 713. 


distant place does in my opinion amount 
to causing an evidence of the commission 
of that offence to disappear. I agree that 
that section cannot be confined to the 
destruction cf the evidence of the murder 
itself. The words 1 any evidence of the 
commission of that offence ’ clearly 
include any evidence of the commission by 
the offender of that offence. 

When help is offered in removing a body 
from a house, it must be presumed that 
the intention is to screen the murderer 
from punishment. 

I agree that the learned Judge in the 
case of Empress of India v. Krishna (l) 
rather stated the law too broadly. That 
case, however, should be distinguished on 
two grounds. In the first place, the 
accused persons had actually been convic¬ 
ted of the offence of culpable homicide. 
The learned Judge took the view that 
under those circumstances they could not 
again be convicted under S. 201 of the 
Indian Penal Code inasmuch as they had 
tried to screen themselves from punish, 
ment and not other offenders. In the 
second place, in that case the body had 
been removed from ore field to another. 
The discovery of it in the field of the 
accused was a very remote piece of evi¬ 
dence to connect them with the guilt. 
That fact may well have influenced the 
learned Judge in thinking that the act did 
net come within S. 201 of the Indian 
Penal Code. 

In this case I agree there must have 
been a reasonable apprehension in the 
mind of the accused Autar that instant 
death to him be caused if he did not carry 
out the orders of his masters. The case, 
therefore, does fall under S, 91 of the 
Indian Penal Code and the conviction 
cannot be justified. 

Convietion set aside 
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Mqkerji, J. 

Nanhe Mal and others— Applicants. 

Jamil nr-Rahman and others Oppo¬ 
site Parties. 

Criminal Rev. No. 636 of 1924, Decided 
on 1st December, 1924, from an order of 
the First Class Mag. Bijnore. 

<r Criminal P. C., S. 145 —-Communal d\sputo~~ 
Representatives of each Community—Magistrate 
may dhoosr. 

In Criminal P. C., there ia no rule of procedure 
like the one contained in O. 1 R 8 of the CtviJ 
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!’• tJ- by which a representative suit may be 
brought or a representative defence may be set 
up in a case under S. 145, and therefore, in a 
dispute between two communities the Magistrate 
would be justified in ohoosing out who should 
be the right people to represent each community 
and after hearing whom he should either permit 
a community to do a certain thing or to prevent 
it from doing it till a Civil Court has decidtd 
u*pou the rights of parties. |P. SI', C. 1, 2] 

Baleshwari Prasad— for Applicants. 

S, A. Haidei —for Opposite parties. 

Mukerji, J. —In this case the question 
is whether S. 45 of the Criminal Pro¬ 
cedure Code or S. 147 of the same Code 
was the proper rule of law under which 
the Court below should have proceeded. 

It appears that there is a well in 
Najibabad from which the Hindus draw 
water, but they object to the Moham¬ 
medans drawing it. A petition of com¬ 
plaint was filed on behalf of certain 
Mohammedans before the Court of a 
Magistrate complaining that the Hindus 
had been so using the well as to make it 
impossible for the Mohammedans to use 
the same. They complained, among other 
matters, that the Hindus were bathing at 
the well and defiling the well water. 

The learned Magistrate issued notice to 
some of the Hindus and some of the 
Mohammedans and started a case under 
S. 145 of the Criminal Procedure Code. 
After taking evidence he came to the 
conclusion that he was not satisfied as to 
the exclusive possession of either party 
and thereupon he ordered the well to be 

attached under S. 14G of the Criminal 
Procedure Code. 

In this Court several points have been 
taken and one of them is that the learned 
Magistrate ought to have proceeded under 
S. 147 of the Criminal Procedure Code. 
The argument is this. On the admission 
of both sides the Hindus have been using 
the well and that the only contention 
before ti e Court was whether the Moham¬ 
medans also h id the right to use the well. 
There is also a contention that the learn¬ 
ed Magistrate ought no*, to have chosen 
the parties who were to represen, either 
side before him. It is said that if the 
learned Magistrate passed an order, that 
order should bind only those whom he 
lias chosen and not a whole community. 

I will tnke the list point first. The 
learned counsel for the applicants has not 
been able to }!oint out to me any rule of 
procedure like the one contained in Order 
1. rule 8 of the Civil Procedure Code by 


which a representative 'suit may be 
brought or a ;represenbative defenoe may 
be set up. An order under Chapter 12 
of the Criminal Procedure Code is more 
or less an executive order and it is design¬ 
ed to avoid a breach of the peace. In 
the circumstances the Magistrate would 
he, in my opinion, justified in choosing, 
out who should be the right people to re¬ 
present each community and after hearing 
whom he should either permit a commu¬ 
nity to do a certain thing or to prevent itl 
from doing it till a Civil Court has deci¬ 
ded upon the rights of the parties. The 
second argument, therefore, does not hold 
good. 

As regards the first point, I am of ‘opi¬ 
nion tl at it has got great force. The 
well is not such a property as can be said 
to he in the exclusive possession of any 
one particular person so long as the public 
or a part of it is allowed access to it. So 
far it being common ground that the 
Hindus had been using the well, the real 
question for decision before the learned 
Magistrate was whether the Moham¬ 
medans also had a right to use the same. 
In this view S. 147 of the Criminal Pro¬ 
cedure Code applied and there was no 
justification for preventing the Hindus 
from using the well. 

In my opinion the learned Magistrate 
lias to come to a definite conclusion as 
to whether the Mohammedans have a 
right to use the well or not. It may be 
that they have failed to establish conclu¬ 
sively to the mind of the Magistrate that 
the light exists. In that case the magi¬ 
strate will be hound to say that the right 
dees not exist. But the learned Magi¬ 
strate has not at all approached the case 
from this point of view and I am not 
prepared to accept his finding that he is 
unable to decide which party is in posses¬ 
sion as amounting to a finding that the 

Mohammedans’ right to use the woll has 
not been established. 4 

I set aside the order dated the 18th of 
August, 1924 ar d direct the learned Magi¬ 
strate to proceed according to law. He 
will take such fresh evidence as may be 
adduced and come to a definite finding m 
to whether theright claimed on behalf of 
the Mohammedans exists or not and then 
pass an order agreeable with S. 147 of the 
Criminal Procedure Code. I make no 
order as to costa in this Court. 

Revision allowed . 
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Walsh, J. * 

Bhagwan Das —Applicant. 

v. 

Saddtq Ahmad —Opposite Party. 

Criminal Bef. No. 56^ of 1924, Decided 
on 19bh December, 1924, by the S. J., 
Meerut. 

(a) Pen'll Code , S. 504 —Pulling a Mahomedan's 
heard in public is an offence . 

Whatever the previous provocation may be, a 
man \vh > pulls the beard of a Maho nedan in the 
public street, intentionally insults him and 
thereby causes him provocation kn ,wing that 
such provocation is likely to cause the victim to 
break the public p?aoe. [P. 318, C. 1.] 

(h) Criminal Trial—Accused v i<hi ny to examine 
certain witness for defenie-Kcm-ixaminat.on— 
Conviction is bad . 

Where the accused wanted to examine a wit¬ 
ness in his own defence but the witness was not 

examined. 

He'd: that the accused was deprived of a 
richt which ho had by law and that his convic¬ 
tion was bad. [P* dlS, C. 2.] 

fjdlit Mohan Earnerfi and A. Sanyal— 

for Applicant. 

S. Baza Ali and Mushtaq Ahmad— for 
Opposite party. 

Judgment.—In this case I am unable 
to accept the view of the Sessions Judge. 
One important point of law arises. The 
Sessions Judge definitely holds that the 
evidence does not constitute an offence 
under S. 504, Indian Petal Code and he 
refers the case to the High Court for the 
conviction to be set aside on this ground. 
It is on this ground that I disagree with 
him. The Government Advocate was 
quite right in pointing out that it raises 
an important question. In my opinion 
whatever the previous provocation may 
he, a man who pulls the beard of a 
Mohammedan in the public street, inten¬ 
tionally insults him and thereby causes 
him provocation, knowing that such 
provocation is likely to cause the victim 
to break the public peace. Human nature 
being what it is, nothing is more l’kely 
than that a self-respecting person, who 
has his beard pulled, or his nose pulled, or 
is submit .ed to any other painful and 
humiliating treatment in public, .should 
lose his temper and attempt to strike his 
assailant or retaliate. Indeed the accused 
in this case admitted to me ouring the 
argument in answer to my question that 
it was veiy likely to happen. 
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This would be sufficient to dispose of the 
case ; but the learned Judge has written 
an order in which he points out that the 
applicant, Bhagwan Das, may have some 
real grievance. I do not propose to discuss 
these matters in detail. But it does 
happen that he wanted to examine the 
District Magistrate of Meerut as a witness 
in his own defence in order to establish an 
alibi , and thit some effort was made to 
examine him by commission. Somehow 
or other he has not been examined and 
the accused has hpec deprived of a right 
which he had by law. On this ground I 
am bound to quash the conviction. In a 
case of any public importance I should 
direct a retrial, but, in my opinion, no 
public interest will be served by allowing 
the case to be tried again. 

My order, therefore, is that the convic¬ 
tion be set aside, and tha fine, if paid, 
repaid to the accused, and that all further 
proceedings be stayed. 

Conviction set aside . 
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PlGGOTT, J. 

Emperor 

v. 

Madho Singh 

Criminal Bef. No. 774 of 1924, Decided 
on 7th January 1925, from the District 
Judge, Agri. 

(a) Criminal P. C. 7 S. 438 —Penal Code ft. ‘255 B 
—Prosecution irregularly instituted — No revision 
lies against acquittal. 

The High Court will not interfere in revision 
with an order of acquittal, passed by a Magistrate 
of competent jurisdiction, on a prosecution for an 
alleged offence under S. 225 B of the Penal Code, 
irregularly instituted on a repo t sent in by a 
Munsif which was treated as a complaint. 

[P. 319, C. U 

(/,) penal Code , S. 225 D—Jud/ ment debtor gran¬ 
ted time for - -paying—Keeping him in custody of 
peon is “ Unlawful 

A Civil Court i3 not empowered to leave a judg¬ 
ment-debtor in custody of a p son after giving 
him ti ne to pay up a d loretal a nonut and susb 
detention is not lawful custody within the mean¬ 
ing of the Penal C de. f P* C. 1, •] 

(C ) Crimina 1 P. C., S. 4S -<—Sessi vs Court no‘ 
dissenting from de ision of f*nver Court—Refer eiic. 
w th ob u ect of obtaining ruling on la • point im 
proper. 

When the sessions Court dres not really dis¬ 
sent from the actual decision a rived at, a re 
ence merely with the object of ob'anting a rn 
on a question of law ought not to be made. . 

[P. J 
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(d) Criminal A C. S. 4K\—Accused escaping 
tu m custody o f peon of Civil Coi>rt—Procedure s 
that servant s' ouldfi c complaint in ordinary way. 

WheD a person h. s escaped from the lawful 
cufctcdj of a servant of a Civil Court, the proper 
procedure is that the “servant of the Court’* 
should file a complaint iu the ordinary way. 

. [P 319 C 2 ] 

The parties were not represented . 

Facts- A person was arrested in exe¬ 
cution of a decree of a Munsif. When he 
was brought before the Munsif he made 
an application for two days’ time. The 
Munsif made him over to the custody of a 
peon and the judgment-debtor paid his 
own diet money for two days. Subse¬ 


rnatter to this Court in order to obtain a 
ruling on two questions of law. I would 
not encourage the submission of references 
with this object in view when the sessions: 
Court does not really dissent from the 
actual decision arrived at. In this instance, 
however, I am prepared to answer the 
questions as stated in the referring order. 
To the first question the answer is that 
the “servant of the Court'’ should file a 
complaint in the ordinary way. To both 
P^ts of the second question the answer 
is no.” Let the record be returned. 

Reference answered. 


quently he escaped from the custody cf 
the peon. The Munsif passed an order 


purporting to be under S. 476 of the Cri¬ 
minal P. C. and sent the case to the Dis- 1925 ALLAHABAD 319 


tricfc Magistrate for trial, who made the 
case over to a Magistrate of the second 


Walsh and Sulaiman, JJ. 


class. The Utter acquitted the accused on 
the ground that the Munsif could not 
take action under S. 476 of the Criminal 
P. C. and that, as the accused was not in 
lawful custody, no offence was committed. 

The Sessions Judge was himself doubt¬ 
ful whether a conviction would he good in 


Ramzani and another —Appellants 

v. 

Rmperor— Opposite Party. 

Criminal Appeal No. 976 of 1924, De¬ 
cided on 19th December, 1924, from an 
order of the Add. S. J., Bareilly, 


law and submitted the case to the High 
Court with a special request for the opini¬ 
on of the High Court on the following 
question 

What is the correct procedure to be 
adopted by a Civil Court desirous of pro¬ 
secuting a person who has escaped from 
the lawful custody of a servant of the 
Court ? 

Is a Civil Court empowered to leave a 
judgment-debtor in custody of a pron af¬ 
ter giving him time to pay up a decretal 
amount, and if so is such detention lawful 
custody within tho meaning of the Indian 
Pen x\ Code ? 

The High Court expressed the follow¬ 
ing 

Piggott, J —The real question raised 
hv this reference is whether this Court 
will interefere in revision with an order of 
acquittal passed by a Magistrate of com- 
.petenfc jurisdiction, on a prosecution for an 
alleged offence under S. 225 B of the 
Indian Penal Code, irregularly instituted 
on a report sent in by the Munsif of Fate- 
jhabad which was treated as a complaint. 
iThis question I answer in the negative ; 
the Magistrate was substantially .right in 
his view of the law and is to be congratu¬ 
lated on his handling of the case. The 
learned Sessions Judge has referred the 


(a 1 Pena Code, S. 147 -A>m d party escorting 
la lies /■ is kino to he so es n o> t*d—Obstruction—Fight 
in self-defence—No not . takes place. 

Whoro a large party of ar nod mon went to 
•‘scort certain ladies who wanted to go with 
them, 

Held'. that (he f arty was not an unlawful 
asse nblv. When thev were resisted or obstruct¬ 
ed thev were entitled to f ght in self-defence and 
did not, by so doing- baco no a body of rioters. 

M Pena 1 Code, S 100— Fight in sef-defence— 
Cun lere 'ed against accused — Accused statbinfj— 
No offence is committed . 

Where the accused was one of a party escorting 
ladies according to the latters* wish and where 
there was a f ght due to tho p:irtv being obstruct- 
ed in its progres* and where the a-oused 
stabbed the person obstructing, who had 
levelled a gun against the accused. 

Held i the accused was not guilty of murder. 

Nelial Chand and Shabd 'Saran — for 
Appellants. 

Talit Mohan Banerji — for Opposite 
Party. 

Judgment.— In this case two men ap¬ 
peal, one Ramzani against a conviction 
for murder and one Shafiq Ahmad against 
a conviction for rioting, he having been 
found to have been the ring leader in an 
undoubted fight. Seven other persons 
were put upon their trial. Six of them 


320 Allahabad 


Ramzani ▼# Emperor 


1925 


wore convicted and sentenced and have 
nob appealed and one Bashir was acquit¬ 
ted. But in the view which we take of 
this case, it is nob necessary to go into 
the question of differentiating between 
the cases of the various accused. We 
propose to take a broader view of the 
matter a great deal of which is fatally 
clear. In a group of villages or hamlets 
in which thare are rival zamindars and 
apparently rival factions, Mt. Mango was 
a tenant of two brothers, Usman and 
Sultan, who lived at a village named 
Malpur, a mile away. Sultan was the 
man who was killed. Mt. Mango is the 
woman over whom the trouble began. She 
was living with the wife of her nephew 
who had been sent bo jail, and there is no 
doubt that for some reasons, which it i9 
unnecessary to pursue farther, these two 
women had made up their minds to leave 
the house where they were living and give 
up their tenancy under the zamindar. For 
this purpose they made arrangements 
with Ramzani, the man who has been 
convicted of murder and who lives in 
another village about the 3ame distance 
away and in another zamindari, and he 
collected two carts and .a large body of 
men carrying lathis to go to Mt. Mango s 
village to remove the women and their 
goods. There is no doubt that in going 
as they did, they showed that they antici¬ 
pated the possibility of an attack which 
might compel them to defend not only the 
women but themselves. The party, as 
it proceeded on its journey might to a 
stranger have presented the appearance of 
a small armed force, * but in itself there 
would be no harm in that. The learned 
Judge says that the party was admittedly 
quite beyond the necessity of the occasion 
if it had gone on a peaceful mission or no 
resistance was apprehended. This is not 
quite a correct statement of the position. 
It was beyond what was necessary unless 
it had reason to fear interruption or attack. 
The event showed that it had good reason 
to fear interruption or attack, but it was 
engaged in a perfectly lawful purpose and 
was a lawful assembly. Ramzani had a 

perfect right to go with as many men as 

he pleased to take the women away. 
Neither Sultan nor his brother had any 
right to prevent it nor any reason to be 
present^ there, and if they had not inter¬ 
fered, the party would have gone to the 
village and back and quietly removed the 
woman and their goods. We, therefore, 


scart with this fact established tdat they 
were a lawful assembly engaged in a law¬ 
ful purpose. On a careful examination of 
the evidence for the defence we have come 
to the conclusion that the account of the 
matter given by them and their witnesses 
is much more trustworthy than that of 
the prosecution witnesses. We are fortified 
in this view by the opinion of ohe learned 
Judge formed about the place where the 
fight ultimately took place. - Except for 
the purpose of testing the credibility of 
the witnesses, the place is quite immate¬ 
rial. The Judge thinks that the witnesses 
for the defence were telling the truth 
about this, and it is obvious that there 
was no motive for them to state an untruth 
about the place ; while the Judge has 
poiuted out that the prosecution had a 
motive for altering the place, which they 
did. There is no doubt that Sultan ap¬ 
peared upon the scene either with or with¬ 
out his brother and with an appreciable 
number of companions. The first report 
made by his brothor subsequently is a 
very disingenuous document, in which, 
reading between the lines, it is easy to 
see that the author of the report is care¬ 
fully avoiding awkward circumstances 
from the point of view of his brother and * 
preparing the way of meeting the case 
which he knows is going to be raised by 
the defence. He goes so far as to start 
by saving that the police were at the 
bottom of the whole thing, that he does 
not trust the podce to make an honest 
investigation and that the other persons 
from the other side who had reached the 
thana before him were on familiar terms 
with the police and that was why they 
were there, thereby carefully laying the 
ground for an attack upon what he knew 
was coming from the other side. The 
learned Judge has also laid great stress 
upon the fact that several of the prosecu¬ 
tion witnesses brought into play a new 
story on tho vital question of what Sultan 
was doing when he wai stabbed, which 
they had not told before the Magistrate 
and which by an obvious concert- they 
had omitted before the Magistrate and 
introduced at the trial. There are other 
circumstances which it is unnecessary to 
mention in a long and com] licated case of 
this kind which are only too common 
when two parties are engaged in a fight f 
and which shake one’s faith in the prose 
cutioD witnesses, It is sufficient to st*y 
that they are by the two circumstances 
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already mentioned very much discredited. 
But as to whether the accused and their 
ring-leader, Shatiq Ahmad, ever became 
an unlawful assembly, the question of the 
•credibility or otherwise of the evidence U 
of very little importance, because on the 
admitted circumstances we think that the 
learned Judge has gone wrong in mis¬ 
understanding the true rule about self- 
defence. The outstanding feature of this 
part of the case is that Sultan carried a 
loaded gun. The fact that it was loaded 
is placed beyond controversy. The only 
man who tried to say that it was not gave 
a futile reason for his belief and obviously 
did not want to say much about it, but 
one of the prosecution witnesses admits 
that Sultan had a belt of cratridgcs round 
his shoulder and that it remained in that 
position after he had been felled to the 
ground. That gun was seized by the ac- 
cused. party and taken to the thana and 
contained one catridge which bad not been 
fired and an empty barrel from which a 
cartridge had been fired. Those catridges 
could only have got into the gun while it 
was in the possession of Sultan. But 
whether it was loaded or whether it was 
not, for the purpose of this question, it is 
quite sufficient that the • party protecting 
the ladies thought it might be. Their 
very conduct in going with a large body of 
men when two would have been ordinarily 
sufficient, as the learned Judge says is 
the strongest evidence of the existence of 
danger, and having gone there under cir¬ 
cumstances which might threaten danger, 
the appearance of the zamindar on the 
scene with a gun which they believed to 
be loaded, and supporters with him would 
justify prompt action. Under such cir¬ 
cumstances it must be remembered that if 
the men had run away, they would have 
left the women and their goods at 
the mercy of the zamindar and the 
whole object of the expedition would have 
been defeated. Men who have reason 
to fear that a man is going to attack 
them with a loaded weapon are entitled 
to attack him first and use force in order 
to destroy his power of attack or take 
the weapon from him. This is not a 
case such as that well-known authority in 
Queen-Empress v. Prag But (l) in which 
two bodies of men are determined to vindi. 
oate their rights by unlawful force and 
go out to meet one another with the 
i ntention of enfo rcing their rights or sun- 

(l) [1898] 20 All. 459=(1898) A.W.N. 117. 
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posed rights by show of criminal force, in 
which case the question of self-defenco 
does not arise. This is a case of men 
who went out on a perfectly peaceful and 
law ul mission with the fear that they 

might be interfered with and confronted 

with the certainty that they were going to 
be interfered with and with imminent risk 
to themselves from a person with a loaded 
weapon Under such circumstances we 
think that they were never rioters at all 

and all that they did was acting reason¬ 
ably in defence of themselves and the 
women who formed part of their party. 
Whether Sultan ever intended to shoot 

any one of them is another matter vhieh 

is relevant to the appeal of Ramzani, but 
so far as the appeal of Shafiq Ahmad is 

concerned we hold that he has clearly 
established the right of self-defence, oven 
if he was there, on che showing of the 
prosecution evidence itself, and ' that the 
same must apply to all the accused who 

C ri 1Ct n' j ° f ri ° ting ' aud under 

S. 43.) of the Code of Criminal Procedure 

acting in revision, we deal with their 
cases to avoid the necessity of any further 

delay or appeal and direct that they all be 

acquitted and discharged. 

With regard to the case of Ramsani it 
stands on an entirely different footing 
and it is this. Ir after Sultan had been 
legitimately attacked and felled to the 
ground he was wilfully and maliciously 
stabbed to death by Ramzani, it would be 

a clear case of murder. If, on the other 

hand the stabbing took place in the cir- 
^umstances described by the witnesses 
fo the accused, he equally was acting, 
although in a separate and isolated tran¬ 
saction, m defence of his own person. His 
case was admirably presented to us by 

unon th ^ S ,7 an Wh ° dwelt appropriately 
T real ‘ y a3tonish i°g clearness with 
which the accused himself and five witnes¬ 
ses for the defence described what Sultan 
was doing at the time he was stabbed 
Ramzani re perfectly. clear and it is 
t0 dnd an accused person unless 

what would otherwise be sufficient fo? 
convicting h ,m 0I murder. He says that 

thatTh fir6d a i sh0t ' We are sa *i8lied 

that this >s proved. One barrel had been 

red when the gun reached the police 
station. The evidence of Ismail Jan who 
may possibly be friendly with the accused 

forward, gave a description which lead? us 
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to think that the hurt on Kamua might others running back to dispose of the 
have been due to a glancing shot grazing assailant with the gun which they effectu- 
the top of his head as the buck-shot sepa- ally did. They all say that while the- 
rated from the mouth of the barrel, lathi fight was going on, Sultan stepped 
Kamua being at that time at a distance of back 5 or 6 paces. He was then, if this- 
some 10 to 15 paces from the gun. The is true, in a somewhat hot corner and, 
learned Judge has failed to appreciate the according to the evidence which seems to* 
strength of the circumstantial evidence us very natural, he raised his gun and 
that this wound was caused from a shot took aim again, this time no doubt- 
of a gun. It is difficult to conceive, and appearing to be even more threatening 
it has not been seriously suggested, that than he was before. He may not have- 
Kamua was able to produce the abrasion, intended to fire. If the evidence is true, 
which was upon his head and which the he had time to shoot Ramzani through 
doctor subsequently saw although be the head, bub he did point what they 
thought it was not due to a gun-shot knew then was a loaded gun which had 
wound, on his way to the fchana. It is of once been fired, direct at Ramzani. We 
course possible, but it is far from being say nothing by way of justification in 
established, and it does corroborate the general of the use of a knife, but if under - 
view which we are inclined to take and the circumstances we come to the conelu- 


which the learned Judge does not seem to 
have appreciated that if the attack by 
Sultan took place away from the abadi 
when the carts were moving, Sultan fired 
the gun in the direction of the party with¬ 
out intending to hit anybody, in the hope 
of frightening them off and taking posses¬ 
sion of the carts and the women. It is a 
very common mode of attack both by 
dacoibs and also by other persons who 
are concerned in removing an obstacle of 
unarmed men to fire a gun in the air or 
in their direction without hitting them in 
order to frighten them off. It is absurd 
to suppose that Sultan who was an expert 
could not have hit anybody if he so 
wanted but it happened that a particular 
shot grazed the head of one of the men. 
We are satisfied that the prosecuti >n wit¬ 
nesses who say that no shot was fired are 
tolling a deliberate falsehood. The fact 
that one shot had been fired is a matter 
of vital importance in the consideration 
of Ramzani's case. When we come to 
axamine the defence witnesses, as Mr. 
Shaba Saran asked us to do, we find that 
they tell a plain and apparently unvar¬ 
nished tale which differs in just those 
small detail 3 with regard to which vari¬ 
ations must arise, when people see fcbe 
same thing frjm a different angle and at 
different moments of time, hut which 
dispose of the suggestion that they aro 
repeating a lesson which has been care¬ 
fully coached and they present a picture 
which to our mind is probably very near 
the truth, that the party instead of being 
driven off on the firing of the gun divided 
itself up leaving some of the men to go 
jOff with the carts and the women and the 


sion that Ramzani was entitled to do 
anything that was open to him at the 
moment to save his own life, we are not 
prepared to say, even if he had hold of. 
the knife and stabbed it at the abdomen 
as he admits having done, that he was- 
not acting reasonably in his own defence. 
One ought not to weigh the mentality of 
a man in a crisis of that sort with goldoni 
scales. Whether an expert would try 
strike away the gun with a lathi, or kick, 
the fellow in the stomach before he could 
shoot, or adopt other alternatives, it is- 
difficult to say ; but taking a broad view, 
we are unable to say that the act done- 
by Ramzani on that occasion was not one 
legitimately and reasonably done in’ his 
own defence. His appeal, therefore, mu9t 
succeed and he is entitled to be dis¬ 
charged. 

The result is that the appeals of 
Ramzani and Shafiq Ahmad are allowed,, 
their convictions and sentences are set- 
aside and they are acquitted and discharg¬ 
ed. Their bail bonds are also discharged.- 

Padna, Kamua, Rosban, Kalian, Baha¬ 
dur and Fatua, who have not appealed,- 
are also entitled to an acquittal and must- 
he discharged. 

A ppeals accepted. 
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Mukerji, J. 

Debigir Tapdhari 

v. 

Emperor • 

Criminal Ref. No. 708 of 1924, Decidedf 
on 22nd December .1924, made by the 
^Sessions Judge, Bulandshahr. 
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Pen/iJ Coile , S. 173 Refusing to take summons is 
no offence. 

Where a police constable tork a summons to 
the accused for the purposj of serving it on him 
and the ^accused refused to tahe the summons 
aud 9ign au acknowledgment, 

Held, that this >s noi onougli to constitute an 
olience under S. 173. ! P. 323 C 1 ] 

The parties were not ye presented. 

Judgment. This is a reference by 
fche learned Sessions Judge of Buiand- 
shahr with the recommendation that the 
conviction of one Debigir Tapdhari under 
S. 173 of the Indian Penal Code may he 

set aside and the fine inflicted may he 
remitted. 

It appears that a police constable took 
a summons to Debigir Tapdhari for the 
purpose of se-vijg it on him. Debigir 
refused to take the summons and sign an 

acknowledgment. This is all that has 
been proved in the case The learned 
ilagistrate thinks that this is enough to 
constitute an otTence under S. 173 of the 
Indian Penal Code and the learned Ses¬ 
sions Judge thinks that something more 
is necessary than a refusal to accept a 
summons for a conviction under the said 

section. I agree with the learned Sessions 

Judge. 

.1 ‘^ CC0 P fc fch0 reference, set aside the con¬ 
viction and sentence and ordor that the 
fine, if paid, 1)3 refunded. 

Conviction set aside. 
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SlTfjAI MAN, J. 

( Raja ) Sunjp'il Singh— Plainti.T— 
Appellant. 

v. 

Salieb Singh Defendant — Respondent. 

Second Appeal No. 1120 of 1921 De¬ 
cided on 31st July. 1924, against the 
decree of the Dt. J., Aligarh. 

Mortgage- Rede motion suit—Deyree terminates 
mortgage-Execution barred In, limitation - So 
redemption is possible afterwards. 

fcr redemption the Court finds 
that the mortgage had bean .satisfied ail(1 that a 

surplus amount was due to the plaintiff, the 

decree passed bi the Courtis really u decree for 
possession together with a decree for the surplus 

; t , After t,le Pining of that decree the 
rights of the mortgagor and the mortgagee be- 

oome merged in tho decree, and the mortgagt no 

longer subs.sts. The plaintiff’s remedy is to 

take possession by exjeution of the decree and to 



realise the surplus by execution. If owing to 

nis laches, be allows his remedy byway of exe¬ 
cution to become barred by time it will no long¬ 
er he open to him to evade the law of limitation 
and bring a new suit with a view to seek the 
same relief claiming that the right of redemption 
continued oven after the decree. 18 A. L. J 1001 
Kef. to and 21 A. 44 JMst. 

Narain Prasad Asthana —for Appellant. 
T-he Respondent was not represented. 

Judgment. The only point in this 
ease vva9 a pure point of law, but in my 
opinion the view taken by the Courts 
below on that point is correct. 

L’here was a usufructuary mortgage exe¬ 
cuted on the 7th April 1891, in favour of 
rletendanfc s predecessor. In 1907 the 
plaintiff s predecessor brought a suit for 
redemption of the mortgage and for re¬ 
cover;^ a certain amount as surplus od 

the allegation that the mortgage debt had 
been satisfied out of the usufruct and 'that 
there was a balance in his favour. The 
Court found that the mortgage debt had 
been fully satisfied and had in fact been 
o\erpaid. The suit was accordingly de¬ 
creed not only for possession but also for 

Y U "'.^ Rs ‘ , 39 as sur Plus profits. The 
plaintiff s predecessor unfortunately died 

soon after and no steps were taken to 
execute that decree. The result was that 
the execution of that decree became bar¬ 
red by time and in fact more than 12 rears 

have exp,red. The plaintiff then institut? 
ed a fiesh suit for redemption allegin- 
that the mortgage was still subsisting 
and that h.s equity of redemption was 

still intact. L’ho Courts below however 
haui dismissed the suit holding that his 
claim is not maintainable. 

It IS true that the previous suit origin- 
all> was a suit for redemption but when 
lie Court found that the mortgage had 
been satisfied and that in fact l surplus 
amount was due to the plaintiff’s predeces¬ 
sor, the decree that was passed was really 
a decree for possession together with a 
decree for the surplus amount. The form 

the d6 T e Was ^I’ared was the 

of Property Act, but it had the second 
portion of ,t cut out, which would have 

become necessary only if any amount had 
to he paid by the plaintiff. 

my ? ljinion the ™fore the decree was 
purely a decree for recovery of possession 

a Y, r ® C ‘f ery ° f raon0 y. After the pass ne 
of that decree the rights of the mort CJ- 

an e mortgagee became merged in the 
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decree, and the mortgage was no longer 
subsisting. The plaintiff's remedy there¬ 


. Sankatha Prasad 1925 

the property was situated at a different place. 
Afier registration the registration either at the 
latter place was informed of the registration and 
an entr^ was made by him in his register. 


fore was to take possession by execution, 
of that decree and to realise that 
surplus by execution. If owing to 
the laches of his predecessor or himself 
he has allowed his w remedy by 
way of execution to become barred by 
time it is no longer open to him to evade 
the law of limitation and bring a new 
suit with a view to seek the same relief. 
The decree that was passed in the previ¬ 
ous case was really a decree which would 
be passed under the new Code under 
Order 41, rule 31 though no such provi¬ 
sion was expressly embodied in the Trans¬ 
fer of Property Act. 

It has been laid down in Ramanand v. 
Jciiram (l), that when a person obtains a 
decree for recovery of # possession of pro¬ 
perty and allows it to be barred by time 
a separate suit on that decree cannot be 
maintained. The case of Sit a Ram v. 
Madho Sal '2) is clearly distinguishable 
because in that case the plaintiff had to 
pay a certain amount of money and the 
decree provided that if payment was not 
made within the time fixed “the judg¬ 
ment should be deemed to be non-exis¬ 
tent”. The rule of law laid down in 
that case cannot be extended so as to 
apply to the facts of this case. 

I therefore dismiss the appeal sum¬ 
marily. 

Appeal rejected . 

(1) [1020] 18 A. L. J. 1001—59 I. C. 0*2. 

(2) [1001] 24 All. 44—(1901) A.W.N. 104 (F.B.) 
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Lindsay and Kanhaiya Lal, JJ. 

Sheopujan Misra'and another —Plain¬ 
tiffs—Appellants. 

v. 

Mangu Rai and others —Defendants— 
Respondents. 

Second Appeal No. 1515 of 1924, De¬ 
cided on 23rd December 1924, from a de¬ 
cree of the Dfe. J., Ghazipur. 

Limitation Act , Art. 10 — Place of registration 
different from pla^e where major portion of pro¬ 
perty situate—A fter registration entry made by sub¬ 
registrar of latter place — Time runs from actual 
registration only. 

At the place where the sale deed was register¬ 
ed, only a' very small portion of the property 
comprised in the deed was situated. The rest of 


Held, that time for a pre-empeion suit ran 

from the date of actual registration and not from 

the date on which the entry referred to was 
made. 

K, Varma —for Appellants. 

Lindsay, J. This case has been de 
cided by both the Courts below on a 
question of limitation. The finding of 
both the Courts is that the suit was filed 
beyond time, that is to say, more than 
one year beyond the date of the registra¬ 
tion of the sale-deed. 

The sale-deed was registered at Ghazi¬ 
pur on the 6th of October 1921. Only a 
very small portion of the property com¬ 
prised in the deed was situated in Ghazi¬ 
pur. The rest of the property is situated 
in Ballia. 

After registration at Ghazipur, the 
registration office at Ballia was informed 
of the registration and an entry was made 
by the Sub-Registrar of Ballia in his re¬ 
gister on the 24th of November 1921. 

The plaintiffs-pre emptors argued that 
limitation ran only from the 24th of 
November 1921, that is to say, the date 
on which the entry was made in the 
Baillia register, but we think both the 
Courts below were quite right in holding 
that limitation began to run from the 6th 
of October 1921, That undoubtedly was 
the date on which the sale-deed was regis¬ 
tered. The case may be one of great hard¬ 
ship to the plaintiffs appellants but we 
have no doubt that the' law has been 
correctly interpreted. We dismiss the 
appeal under Order 41, rule 11, Civil Pro¬ 
cedure Code. 

Appeal rejected. 
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Ryves and Daniels, JJ. 

Daulat —Plaintiff—Appellant. 

v, 

. Sankatha Prasad and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 1 of 1923, Decided 
on 11th December, 1924, from the decree 
of the Dt. J. f Allahabad. 


Sale u as upheld. 

Where cm of the total *ale consideiation of 
Rs. 2,CC0 ai d i dd only a small pcrt.on of Re. 105 
was foiled to le wiihout necessity, the sale was 
upheld. [P 325, C 2] 

G. Jj\ Dillon and A. Sanyal—iov Ap¬ 
pellant. 

Janalri Prasad —for Respondents. 

Daniels, J. —This appeal is brought 
on a single point only. The suit was one 
to set asice an alienation made by a 
Hindu widow, namely she mother of the 
plaintiff, as having been made without 
legal necessity and to recover the property 
sold. The sale was effected fox a sum of 
Rs. 2,142-12-6. The Court below has 
found that the whole of this sale consi¬ 
deration was obtained for purposes which 
constituted a valid necessity under the 
Hindu law with the exception of a small 
sum of Rs. 105. On these findings the 
Court below has upheld the sale transac¬ 
tion but has directed the defendants to 
repay to the plaintiff the sum of Rs. 105 
which is found not to be covered by legal 
necessity. Against this decree the plain¬ 
tiff appeals and contends that if any part 
of the sale consideration, however small, 
was found not to be for legal necessity, 
the whole sale must necessarily be set 
aside. This is not the view which has 
prevailed in this Court or indeed in other 
High Courts. There are two recent cases 
of this Court in which the same question 
has been discussed. In Jai Narain Pande 
v. Bhagwan (1), it was laid down that 
where a sale is found to be only in part 
for legal necessity, the criterion for decid¬ 
ing whether the sale should be upheld or 
set aside is whether the portion which 
was not taken fjr legal necessity was 
such a small portion of the whole consi¬ 
deration that it might reasonably be left 
out of account. In Sunmukh Pande v. 
Jctgan Nath Pande (2), another Bench of 
this Court has reiterated the same view, 
adding that whether the amount not 
for legal necessity is so insignificant 
that it can he ignored, is determin¬ 
ed on the facts of each case. Obviously 
if the amount which the widow was 
entitled to raise for necessary purposes 
under the Hindu law could not have been 
raised without the sale of the entire pro- 

(1) 1922 All. 321—44 All. 083. 

(2) 1924 All. 708—40 All. 531—22 A.L.J. 417— 

5 L. R, All. (civ) 289. 


perty, the fact that she was able to obtain 
a price slightly in excess of the amount 
she required to raise would not justify 
the sale being set aside. This view has 
been taken also by the Privy Council in 
the base*’ of Medai Dalavoi Thirumalai 
Appa Mudaliar v. Narain Thevan (3). In 
that case a widow required to raise a 
sum of Rs. 4,600 in order to dischirge a 
mortgage decree which was binding on 
the estate. She could not have satisfied 
this decree without selling the property. 
Their Lordships of the Privy Council held 
that the validity of the sale was in no 
way affected by the fact that she was 
able to realise by the sale of the property 
a sum of Rs. 711 in excess of the amount 
which she required to raise. In this 
case the amount which was not for legal 
necessity is obviously insignificant in 
comparison with the total amount of .the 
price. The decree of the Court below is 
in accordance with the rulings of this 
Court and of the decision of the Privy 
Council just referred to. — , 

W e, theretore, dismiss the appeal with 
costs. The cross objections are not press¬ 
ed and are dismissed with costs. 

Appeal rejected . 

13) 1922 1>. C. :.0. — It, Ai.I .\V. 4'ig— 31 AI.L.T 
149—(19,2) M. \Y. N. 804—27 C. W. N 
365 (R. C.) 
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MEARS, C. J. AM) SULAIMAN, J. 

Ram Ghulam alias Faqir Chand — De¬ 
fendant—Appeilai t. 

v. 

Ram Chandra and others— Plaintiff's— 

. Respondents. 

Letters Patent Apjeal No. 25 of 1923, 
Decided on 3rd December, 1924, from a 
judgment of Gokul Prasad, J. 

♦ Registration Act, S. 5C —Prior mortgage for 
Its. 99 unregistered - Pubser, uent sa'e of that pro¬ 
perty—Vendee can ignore the mortgage. 

A vendee can ig' - rp an unregistered mortgage 

for Rs. y‘) of prior r ate or the property purchased 
though the mortgage is binding on the mortga- 

gor - [P -32G, C 2] 

S. A. Haidar —for Appellant. 

Patina Lai for Respondents. 

• u M u ea R’ 9 - J —This is an appeal in 
which there is a contest between a pur¬ 
chaser of certain property and a mort- 
gagee. In the year 1897 Jwala Sahai and 
isehari Lai executed a usufructuary mort¬ 
gage of two properties in favour of Ram 
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H indu I dll'— Alienation— Widow — Necessity 
proved for a vny large pait of sale censide) ation — 
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Ghulam for a sum of Rs. 333. The mDrfc- 
gagee entered into possession. The pro¬ 
fits of the property were considered to 
be about equal to the interest on the Rs. 
d33, and there was a provision that this 
usufructuary mortgage could be redeemed 
in any month of Jeth after the expiration 
ot six years. In the year 1901 a further 
sum of Rs. 99 was borrowed by the mort¬ 
gagors upon the security of the same 
property from the same mortgagee, and 
in that document they bound themselves, 
as plainly as words could bind, that they 
should not be at liberty to redeem the 
property unless and until they paid up the 
Rs. 333 and Rs. 99. In 1919 one of the 
properties was sold to Ram Ghander, the 
plaintiff, for a sum of Rs. 500. He regis¬ 
tered his sale deed which had contained a 
stipulation that he should pay over to the 
mortgagee the sum of Rs. 333. That sum 
Was duly tendered by him and was re¬ 
fused by the mortgagee on the ground 
that the effect of the two documents was 
to entitle him (the mortgagee) to demand 
not the Rs. 333 alone but the Rs. 333 and 
the Rs. 99. To this the plaintiff answer¬ 
ed that whilst he was bound to pay off 
the prior registered mortgage of 333, he 
was not bound to have any regard what¬ 
ever to the mortgage of 1901 by virtue 
of S. 50 of the Registration Act. This 
matter wbnt to trial. The plaintiff’s con¬ 
tention was upheld in the Court of first 
instance, in the lower appellate Court, 
and before a single Judge of this Court, 
and now comes to us under the Letters 
Patent. 

The question, therefore, is capable of 
being stated in a very narrow compass 
and is whether the undoubted right of the 
mortgagee to recover Rs, 432 as against 
the mortgagor also prevails as against the 
vendee, or whether the vendee may not 
put reliance upon S. 50 and plead that he 
comes within the protection of the very 
words of that seetion. S. 50 say9 that 
every document of a certain kind men¬ 
tioned in various clauses, one of which is 
a sale “ shall if duly registered take effect 
as regards the property comprised therein 
against every unregistered document relat¬ 
ing to the same property.” We, there¬ 
fore, have the plaintiff coming forward 
and producing a registered sale-deed of 
1919. The defendant comes forward and 
relies upon an unregistered mortgage of 
the year 1901. He couples to that un¬ 
registered mortgage ot 1901 the mortgage 


of 1897 and says that the two must be 
regarded as one document. We do not 
assent to tRat. What we do assent to is 
that the two documents must be consider¬ 
ed together and their joint effect is to 
create as between the paities to them a 
definite obligation, namely that redemp% 
tion cannot take place as between the 
parties to these documents except on pay¬ 
ment of the two sums mentioned. The 
question is : does that agreement between 
the mortgagor and mortgagee go to deprive 
a subsequent purchaser of his right to 
insist upon the protection given to him 
by S. 50. We are of opinion that it does 
not do so and we proceed very shortly to 
examine one or two cases that Jiave been 
cited to us. 

Reliance was placed upon the Full 
Bench ruling in Har Prasad v. Ram 
Cliander (l). The facts of that case are 
undoubtedly very similar indeed to the 
one under discussion. There is, however, 
this vital difference. The report is silent 
on the question whether the sale deed of 
Ram Chander was registered, and also 
whether the second document by which 
an advance of Rs. 50 was made, was re¬ 
gistered or not. S. 50 of the Registration 
Act was not discussed ncr any effect of 
registration alluded to, and we do not be¬ 
lieve that this case in any way touches 
the authority of such decisions as Ram 
Lai v. Uachka Singh (2) and Ishri Prasad 
v. Go pi Nath (3) and the further case of 
Slier Singh v, Durga Pal (4). The Full 
Bench case makes no reference whatever 
to these cases and was obviously directing 
its attention to the question whether the 
two documents could be read together so 
to create one obligation, and whether the 
second transaction could be held to be a 
mortgage. They decided that it was a 
mortgage and that its terms were so pre¬ 
cisely drafted as to make the second sum 
payable at the same time as the first 
whenever redemption was sought, 

In this case the vendee has throughout 
insisted that under S. 50 of the Registra¬ 
tion Act his sale-deed takes priority over 
the unregistered mortgage. We accept 
that view and dismiss the appeal with 
costs including fees on the higher scale. 

Appeal dismissed. 

(1) [1921] 19 A.L.J. 801 = 63 I.C. 75& 

(2) [1012] 10 A.L.J. 114=16 I.C. G25. 

(3) [1912] 34 All. 631=17 I. C. 19= 10 A. L. J. 

222 , 

(4) [1913] 18 I.C. V2i 
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Mears, C. J. and Piggott, J. 

- Abdul Karim 'Defendant—Appellant. 

v. 

Ram Kishore and others— Plaintiffs— 
Respondents. 

Letters Patent Appeal No. 42 of 1923 
Decided on 8th January 1925, from a 
judgment of Gokul Prasad, J. 

,* ,- TIlnd 'f Law Alienation—Attachment in 
* °f d*rec against Father-Sons’ shares 

are hable unless debts are illegal or immoral. 

fa mi [v 6 I 0 '" 1 a , nc ® stral property of a Hindu 
itta ‘h l g ? verned fa y fch « Jlitakshara law is 
taints 1 ,n ,“ ec ® tion of a personal decree ob- 

tained agamst the father of the family, his sons 
■ an only secure the exemption of thoir interest 

satisfyiirn 1 tl. pr n 0per f y L frora attachment or sale by 

, 6 Co ' ,rt tI,afc the debt i° respect of 
imlramy eCrCe was obtained was tainted with 
could cotL m "as otherwise such a debt as it 

The s 0 „s' n!S?, p, ? M d,,t - V ° f the 30ns to 9ati ’ f ?- 

rZSteSt* “ “ g gjyg 

Mulch tar Ahmad —for Appellant. 

Peary Lai Bauerji —for Respondents. 

Judgment.- One Bahadur was the 
head of a joint undivided Hindu family 

•consisting ol himself and his three minor 
sons. Desiring to embark upon a certain 
business, Bahadur borrowed some money 
on his personal security. There is no 
■question here of any alienation of the 
joint family esta;e in his hands. He found 
a creditor willing to advance the money 
on his personal security, and on those 

terms he had a perfect right to borrow. 
He faued to repay the money and the 

creditor bringing a suit obtained a simple 
money decree against him. I n execution 

Winn r e ’ - the ° reditor attached a 
portion of the joint ancestral family pro¬ 
perty in the hands of Bahadur There¬ 
upon the suit out of which this appeal 

arises was hied by the throe minor sons 
who came into Court through their 
mother as their next friend. The relief 
sought was a declaration that the pro¬ 
perty attached in execution, to the extent 
of the shares which the plaintiffs would 

take on partition, amounting to three- 
fourths of the whole, was not saleable in 
execution of the decree obtained against 
Bahadur. The first Court decreed this 
•claim. On appeal the learned District 
Judge, relying principally on the decision 
•of their Lordships of the Privy Council in 
Snpat Singh Dugar v. Maharajah Sir 
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Prodyot Kumar Tagore (l) reversed the 
decision of the first Court and dismissed 
the suit. There was a second appeal, 
which was heard and determined by a 
single Judge of this Court, liis attention 
was drawn to the reported decision of a 
Division Bench of this Court in the case 
of Sheodan v. Bhagwan Singh (2). Feel¬ 
ing himself, apparently, constrained to 
follow this decision, the learned Judge 
reversed the decree of the lower appellate 
Court and restored that of the Court of 
first instance. I’he creditor has brought 
this matter before us by an appeal under 
the Letters Patent. We think the learned 
Judge ol this Court was undoubtedly 
wrong. Ever since the case of Karan 
Singh v. Bhup Singh (3), decided by a 
1 nil Bench of this Court more than 
twenty years ago, it was regarded as 
settled law in this Court that, if the joint 
ancestral property of a Hindu family 
governed by the Mitakshara law is attach¬ 
ed in execution of a personal decree ob¬ 
tained against the father of the family, 
his sons can onh secure the exemption of 
rheir interest in the said property from 
attachment or sale by satisfying the Court 
that the debt in respect of which the 
decree was obtained was tainted with 
immorality, or was otherwise such a debt 
;is it could nob he the pious duty of the 
sons to satisfy.. It is quite true that the 
authority of this decision was understood 
lor a time to have been unsettled by a 
pronouncement incidentally made by their 
Lordships of the Privy Council, while 
deciding a different matter, in the case of 
Sahu Ram Chandra v. Bhup Singh (4),but 
as the learned District Judge remarked in 
the present case, it was never apparent 
that their Lordships intended by expres¬ 
sions used in their judgment in Sahu Ram 
Chandra's case to contravene any principle ' 
laid down by them in the case of Sri pat 
Singh above referred to. Apart from this' 
however, their Lordships have themselves 
cleared up the matter since, and we may 

(1) [1917] 44 Cal. 524—44 I.A. 1—15 A.L.J 

^ ‘V 32 133 -(19n) M.W.N. 193— 

21 C.W.N. 44-—25 C.L.J. 220—21 JILT 

222-39 I.C. 252-19 Bom.L.R. 290. (P.C ) 

(2) [1921] 43 All. 496—64 l.C. 75—19 A.L.J. 

431. 

(3) [1904] 27 All. 10 1 A.L.J. 310—(1904) 

A.W.N. 151. (F.B.) f 

f4) [1917] 39 All. 437—41 I.A. 123—21 C.W N 

T> 9 ?~i 5 A.L.J. 437—19 Boin.L.R. 498—1 

I .L.W. 557—20 C.L.J. 1—33 M.L.J 14— 

22 M L.T. 22 G L.W. 213— 39 l.C. 280 _ 

(1917) M.W.N. 439. (P.OJ 
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correct proposition of law that the question 
of the pious duty of Hindu sons to satisfy 
a debt incurred by their father, not tainted 
with illegality or immorality, only arises 
Liter the death ol the father. An unfortu¬ 
nate feature of this case, in our opinion, 
is that, if the question in issue had been 
argued before the learned Judge of this 
Court as efficiently as it has been argued 
before us to-day, it is not likely, and it 
does rot appear from his ov n judgment, 
that he would have arrived at the decision 
that he did pronounce. We think his 
attention might well have been invited to 
the fact that the decision in Sheodan 
Sinyli's case had already, by the date on 
which he pronounced his judgment, been 
expressly dissented from by another 
Bench of this Court : vide, Mohan Lai v. 
Bala Prasad (5) and was inconsistent with 
the decisions of Benches of this Court in 
at least two other cases : vide, Bawan Das 
v. 0. M. Chiene (6) and Kalyan Singh v. 
Dharam Singh (7). We feel no hesitation 
in holding that the authority of the Full 
Bench case of Karan Singh v. Bhup 
Singh (3) must not be regarded as having 
been shaken by any subsequent decisions, 
and that we stand by the principle therein 
laid down. This appeal must, therefore, 
prevail. We set aside the decision of the 
learned Judge of this Court and restore 
that of the lower appellate Court. 

As regards costs, the decree of the 
lower appellate Court will of course stand. 
With respect to costs in this Court, we 
allow the defendant, who is the appellant 
under the Letters Patent, one-half of his 
costs of both hearings in this Court, that 
is to say, one-half oi the higher scale fee. 
We make this order for the reason already 
indicated, namely, that we think, if this 
appellant’s case had been efficiently repre¬ 
sented before the single Judge of this 
Court, he would probably have been spared 
the necessity of filing the present appeal. 

Appeal allowed. 


(5) 1922 All. 310—44 All. 649. 

(6) 19^2 All. 73—45 All. 316—20 A.L.J. 155. 

(7) 1922 All. 489—20 A.L.J. 721. 


SULAIMAN AND MUKERJI, JJ. 

Jivala Prasad —Decree holder —Appel¬ 
lant. 

v 

Sheilch Chuttan and another — Objec- 
t ors—Respond ent s. 

Letters Patent Appeal No. 113 of 1923, 
Decided on 24th July 1924, from a Judg¬ 
ment of Daniels, J., D/- 5th April 1923. 

(rt) Civil P. C.,S. 4 7— Exempted defend ant suing 
for declaring property attached not to he J, D' s.— 
Property entrusted to stranger pendente lite —He 
disposing rf it on Trial Court's decree— Decree re - 
versed on appeal—1 e being ordered to refund — No, 
appeal lies. * 

During the continuance of an attachment in 
execution, a suit was filed by a person, who had 
been a defendant in the suit but who had been 
exempted by the decree, for a declaration that 
the property did not fceloDg to the judgment- 
debter and during this suit the property was 
entrusted to a third person. On the suit being 
decreed by the r l rial Court, that person sold the 
property and distributed the proceeds as direct¬ 
ed by the decree. The decree was reversed in ap¬ 
peal. Then the person who had been entrusted 
with the property in question was ordered by 
the Court executing the deerte under which the 
property was originally attached, to refund the 
proceeds. 

Iiel<i : that inasmuch as he was not a party to 
the execution proceedings no appeal lay from the 
order. [P 329 C 2] 

Held : further that oven assuming the person to 
have been a receiver under O. 4e, against whom 
an order was passed under 0. 40, R. 4 no second 
appeal lay. . [p 329 C 2] 

[b) Execution—Property under attachment, dis¬ 
posed of by officer €>ppointcd pei dente lito —Officer 
and ),o! party vli ashed Jor his ajpointment should 
refund. 

Where during the continuance of an attach¬ 
ment in execution, a person disposes of the P ro " 
perty under the orders of a Court and the Court's 
orders are set aside in appeal, the proper person 
to make a refund i.-> the person who has dispoS®d 
of the properly and not the party at whose i nS * 
tance that person was appointed by the Court to 
act as he did. (P 329 C 2] 

{c) Civil P. C., S. 47— Receiver appointed in 
suit ty 2 arty to decree—Claim of refund against 
receiver—Separate suit is unnecessary, 

A suit was instituted by a defendant in a suit 
who had been exempted from the decree, for a 
declaration that certain property which had been 
attached iu execution of the decree did not belong 
to the judgment-debtor. At the instance of the 
plaintiff, a receiver was appointed by the Court. 
The suit was decreed and under the decree, the 
Receiver disposed of the property. The decree 
was reversed in appeal. 

Held ; that the appointment of the Receiver 
must be deemed to have been only iu the execu¬ 
tion department and that in ojpder to compel him 
to refund the value of the property no separate 
suit was Decenary but that the executing Court 
itself had jurisdiction. [P 330 C li 

Narain Prasad Asthana — for Appellant 
Uma Shankar Bajpai — for Respondents* 
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Sulaiman, J. Th’s is curious case in 
which much confusion has been caused 
owing to the circumstances that an exe¬ 
cution case as well as a regular suit rela¬ 
ting to the same crops were before the 
same officer. 

Originally Jwala Prasad brought a suit 
against Sewa Singh and others implead¬ 
ing one Chuttan also. He obtained a de¬ 
cree against the other persons, but Chut¬ 
tan was exempted. He put in an appli¬ 
cation for attachment of certain crops 
and the attachment was made and the 
• crops thus came under the custody of the 
Court. Chuttan instead of taking objec¬ 
tions in the execution department filed a 
regular suit in the same Court for a dec¬ 
laration that the crops did not bebng to 
the judgment-cebtor. While that suit was 
pending, an application was made by 
Chuttan pra>ing that the crops being pe¬ 
rishable property should be handed over 
to some other person for realisation of 
their price. It is not quite clear whether 
this application was made in the execution 
department or in the regular suit ; though 
it is obvious that it ought to have been 
made on the execution side. Put from 
what can be gathered from the record it 
is possible that it was wrongly made in 
the legular suit. It has been assumed all 
along that the learned Munsif passed an 
ordet that order itself is untenable—that 
kalimuddin, the son of Chuttan, be en¬ 
trusted with the crops ; and this fact is 
admitted by Kalimuddin. He sold the 
crops, liy the time he had realise 1 the 
amount it appears that Chuttan’s suit was 
decreed by the first Court. On the strength 
of the first Court’s decree he paid half the 
amount to Chuttan and the other half to 
the tenants. Subsequently the decree hold¬ 
er applied to the Court that Kalimuddin 
be called upon to refund tin's amount. The 
Court said that as matters then stood 
Chuttan had already obtained a decree in 
his-favour and Kalimuddin could not be 
called upon to refund the amount. 

After this Chuttan’s suit was dismissed 
in appeal. Moved by the decree-holder 
the execution Court on the 1st of Febru¬ 
ary 1920 ordered that Chuttan and Kali¬ 
muddin should pay the sum of Rs. 1000/- 
which it found to he the value of the 
crops entrusted to Kaljmuddin, in Court 
and in default the mgney to be recovered 

in the way in which execution of a dec- 
ree takes place. 


On appeal to the District Judge this 
order was affirmed. On second appeal to 
the High Court a learned Judge of this 
Court has allowed the appeal and set aside 
the order altogether directing that the ap¬ 
pellant Jw’ala Prasad shoul 1 seek hisre- 
medy by a separate suit, 

It is necessary to consider the position 
of the two persons Kalimuddin and Chut¬ 
tan separately. 

So far as Kalimuddin H concerned he 
was no party to the execution proceedings 
nor was he a party to the regular suit. 
11 he he treated as altogether a stranger 
no appeal lay' from the order passed by 
the Munsif directing him to refund the 
amount. It is possible, however, to treat 
Kalimuddin as a receiver appointed by 
the Court under Order 40 of the Code of 
Ci\il Procedure. In that case the order 
against him to pay back the amount would 
be an order under Order 40 rule 4 which 
would be appealable as an order, but even 
in that view no second appeal would lie 
to this Court. It is therefore quite clear 
that no appeal lay to the learned Judge of 
this Court on behalf of Kalimuddin. 

As regards Chuttan, there is this thing 
to he said that he was both a party to 
tho execution proceedings, though exempt¬ 
ed irorn the decree, and ‘also in the ori¬ 
ginal suit, but when Kalimuddin was en¬ 
trusted with the crops ho became an officjr 
of the Court. If Kalimuddin wrongly paid 
any part oi the amount to Chuttan the 
proper person to make a refund of it is 
Kalimuduin and not Chuttan. I fclerefore 
think that the view of the learned Judge 
of this Court that there should have been 
no order against Chuttan is quite correct, 
but the order against Kalimuddin could 

not have been interfered with in second 
appeal. 

Mukerji, J. I entirely 7 agree with 
what lias fallen from my learned brother. 

1 would point out only one matter and ifc. 
is this. Chuttan was a party to the dec¬ 
ree, although the decree passed was in 
his favour. Having been exempted from 
the decree he did not cease to be one of 
the parties whose remedy in the matter of 
execution lay in the execution department. 

His suit, therefore, which was broight in 
the same Court as was seized of the execu¬ 
tion w T as virtually an application under 
S. 47 of the Civil Procedure Code. An ap¬ 
peal lay from the order of the Court in 
Chutfcan's application or suit and the deci¬ 
sion of the District Judge was quite with. 
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in his jurisdiction. In {this view if, is 
really immaterial whether the order 
which appointed Kalimuddin the receiver 
of the property was on the original side 
'or in the execution department. In the 
eye of the law the whole matter was be¬ 
fore the Court in the execution depart¬ 
ment and the order must be treated as 
having been passed in the execution de¬ 
partment. In this view the remarks of 
the learned Judge of this Court that a 
separate suit will he necessary to recover 
the value of the goods from Kalimuddin 
lose their force. 

By the Court: —We accordingly allow 
the appeal and modify the decree passed 
by the learned Judge of this Court and 
uphold the order passed by the Munsif 
against Kalimuddin but set it aside so far 
as it affected Chuttan. 

Having regard to the special circums¬ 
tances of the case we direct that the par¬ 
ties should hear their own costs. 

Appeal allowed. 
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SULAIMAN AND MUKERJI, JJ. 

Bindraban —Defendant—Appellant. 

v. 

Ram Narain and others —Plaintiffs— 
Respondents. 

Letters Patent Appeal No. 131 of 1923, 
Decided on 25th July, 1924, against the 
judgment of Gokul Prasad, J. 

* (a) Adverse possession—Joint Hindu brothers — 
Death of oiv—Possession ii/ widoir of survivor is 
not adverse to reversioners. 

Two Hindu brothers were joint. Oue died 
shortly before the other and left a widow, survi¬ 
ving hi n, The two brothers together had owned 
certain property. On t ie death of one of them, 
with the consent of the other, the name of the 
widow was recorded with respect to half the 
share. On the death of the edher brother the 
na e of the widow was recorded in respect of the 
remaining share which stood in his name. The 
widow continued to be in possession of the entire 
share till her death. Before her death she made 
a transfer by way of sale of a half share in favour 
of auother. 

Held, that ordinarily a Hindu widow would 
.claim to be in possession in the right of her hus¬ 
band. As there was absolutely nothing before 
the sa’e deed to show that there was any asser¬ 
tion of an adverse title by the widow in herself 
namely, title adverse to her husband’s estate and 
to the estate that would go to the reversioners, 
her possession previous to the sale must be held to 
be permissive and not adverse to the reversioners. 

' [P. 330. C. 2; P. 331, C. lj 

N. C . Vaish — for Appellant. 

S . N. Sen —for Respondents. 


Judgment. —There were two brothers, 
Jawahir and Mazbut. It has been found 
that they were joint. Jawahrr died short¬ 
ly before Mazbut and left a widow, Bari 
Bahu surviving him. The two brothers 
together owned an 8 pies share. On the 
death of Jawahir, with the consent of 
Mazbut, the name of Bari Bahu was re¬ 
corded with respect to a 4 pies share. On 
the death of Mazbut the name of Bari 
Bahu was recorded in respect of the 4 
pies share which stood in his name. Bari 
Bahu continued to be in possession of 
the entire 8 pies share till her death 
which happened in 1917. Before her 
death, however, she, on 6th November 
1906, made a transfer by way of sale of a 
4 pies share in favour of the defendant- 
. appellant. On 13th September 1918, that 
is to say within 12 years of the execution 
of the sale deed the respondents brought 
the suit out of which this appeal has 
arisen claiming, as the reversioners of 
Bari Bahu, for the recovery of the 4 pies 
share sold to the defendant-appellant. 
One of the' ideas of the appellant was 
that Bari Bahu was in adverse possession 
of the property, and therefore, the plain" 
tiffs’ suit was barred by time. This plea 
found favour with the Court of first in¬ 
stance. On appeal the learned District 
Judge came to the conclusion that Bari 
Bahu’s possession was not adverse but was 
permissive. On this finding the suit was 
decreed. A second appeal was filed to 
this Court, and the learned Judge of this 
Court remitted an issue specifically direct¬ 
ed to the character of possession of Ban 
Jlahu. The finding recorded by the 

learned District Judge on 16th May 1922 

was that the possession of Bari Bahu was 
permissive and not adverse. On this 
finding the learned Judge who heard the 
second appeal dismissed the appeal brought 
by the defendant. 

In this appeal it is contended that pos¬ 
session of Bari Bahu was really adverse 
and not permissive. The learned District 
Judge has made the following remark in 

his judgment: — . * \ 

‘‘It is not shown that her (Bari Bahu sj 
possession ever became adverse or was 
even alleged to be adverse before the sale- 

deed of November 6,1906.” 

Assuming that Bari Bahu did not obtain 

possession until the death of Mazbut, it 
does not necessarily follow that she claim - < 
ed title adversely to her husband’s estate. 
Ordinarily a Hindu widow would claim to 
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be in possession in right of her husband. 
As the learned District Judge has remar¬ 
ked, there was absolutely nothing before 
him to show that she ever claimed a title 
in herself and a title adverse to her hus* 

band s estate, and therefore to the estate 

which would go on her death, to the 
reversioners to her husband’s property. 

Two cases of the Privy Council have 
been cited to us to show that in the 
circumstances of these cases their Lord- 
ships held that the possession of the 
widows, in those cases wa 3 adverse. But 
each case must be treated on its own 
facts. In the latest Privy Council case of 
Lajwanti v, Safa Chand (1), their Lord- 
ships found, in the circumstances of the 
case that,, the two widows who were not 
entitled to the property (they being step¬ 
mothers to the last male owner of the 
property) were in possession as Hindu 
widows and they prescribed for the benefit 
of their husband’s estate. This case, 
therefore, is entirely concluded by the 
finding of the learned District Judge, that 
there was no assertion of an adverse title 
by the widow in herself, namely, title 
adverse to her husband’s estate and to the 
estate that would go to the reversioners. 
The first such assertion that did take 
place was on 6th November, 1906, and 
this suit is amply within time from that 
date, ihe appeal fails and is hereby 
dismissed with costs. 

_ A ppeal dismissed. 

U) 1024 P. C. 121—9 Lah. 192—51 l. A. ItT— 

• 34 M.L.T. 87—22 A.L.J. 304—G L. R. P. C. 
91—20 M.L.W. 10-2 Pat.L.R. 245—(1924) 
M.W.N. 442—28 C.W.N. 9fi0—2G Bom. L. 
K., 1117—6 P.L.T. 1—47 M.L.-T. 935 (P. (3) 


of the decretal amount, the purchase, in the 
absence of anything positive to the contrary, 
must he deemed to have been made ou behalf 
of all the interested decree-holders. 37 All. 545 
Foil. [P 332 C 2] 

But where a judgment-debtor is interested in 
the decretal amount be need not necessarily be 
entitled to any interest in the property pur¬ 
chased by the decree-holders. Even if it be 
conceded that ordinarily if the purchase is made 
by the decree-holder in lieu of the decre¬ 
tal amount and the payment is merely set off 
against the decree, then it may be deemed that 
the purchase is made on behalf of all the persons 
interested in the decretal amount whether plain- 
tilfs or defendants, the Court has to see whether 
that inference can be properly drawn in view of 
the conduct of both the parties throughout the 
proceedings in the particular case. 


CG- 


u< r4>'4fc'ee naa refused to join m the mort¬ 
gage suit brought by the other mortgagees and had 
not himself brought any suit within limitation on 
the basis of the original document which he re¬ 
tained in his possession and the suit had to be 
brougnt on the basis of a certified copy. Then 
he was made a defendant and was not allowed to 
bo transposed as a plaintiff because he had some 
subsequent mortgages on the property and thus 
occupied a double capacity, namely *of co-mort¬ 
gagee as well as of subsequent mortgagee. When 
the decree was p issed, per r.ission was granted 
to the decree-holders to bid. The mortgagee in 
question made no attempt to bid himself. After 
tno sale had taken place he applied to have the 
sale set aside. Jn his application lie clearly 
stated that the property had been purchased for 
decree-holders. Ho never suggested that the 
purchase had also been made in his interest. 


Held that having regard to the attitude of 
both the parties it cannot beheld that when the 
purchase was made it was made ou behalf of 
-Makhan Lal also. 37 All. 545 Inst. [P 333 C 2] 

Gulzari Lal and Surendra Nath Sen— 
for Appellant. 

Narain Prasad Asthana—lor Respon- 
dents. 
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SULAIMAN AND RyVES, JJ. 

Makhan Ijal —Plaintiff—Appellant. 

v. 

Sohan Lal and Defendants — 

Respondents. 

Second Appeal No. 141 of 1923, Decid¬ 
ed on 9th January 1925, from a decree of 
the Dt J., Agra. 

Execution Sale in Pur those by decree-holders 
m }' eiL °f decretal amount—One j udgmrnt-debtor 
entitled to interest in decretal amount—Conduct of 
parties showing purchase was ony for benefit of 
decree-holders—Judgment debtor is not entitled to 
any interest in the property—Evidence Act,S. 115. 

It cannot- be disputed that as a general pro¬ 
position of law if only one of several decree- 
holders purohases the property at auction in lieu 


Judgment. This is a plaintiff’s ap¬ 
peal arising out ol a suit lor recovery 
ol possession of one-third shire in certain 
properties. Tie Courts below have differ- 
ed. Lhe Court ol iiist instance decreed 
the claim but the lower appellate Court 
has dismissed it so far as possession of 
the property is concerned but has award¬ 
ed a decree for money instead. 

In 188 . 7 a morfc ^° was nia de by one 
Ghhatta in favour of Makhan Lal and the 

defendants jointly for a sum of Rs. 2,700 

About the last dav of limitation a suit 

was instituted by the mortgagees other 

than Makhan Lal for sale on the strength 

of a certified copy, the original document 

being in possession of Makhan Lal who 

had himself neither instituted a suit nor 
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joined vith the others. Makhan Lal also 
held certain subsequent mortgages and he 
\vas, therefore, impleaded in a dual capa¬ 
city as a m >rtgagee and a subsequent 
mortgagee. It is true that Makhan Lal 
made some attempts after the institution 
of the suit to have his name transferred 
from the array of the defendants to that 
of the plaintiffs hut that application was 
rejected presumably on the ground that 
he being also a subsequent mortgagee 
could not be impleaded as a plaintiff. 
The suit was decreed on the 13th of April 
1911, and a final decree for a sum of 
Es. 10 000 and odd was passed on the 
21st of February, 1913. . In this decree 
Makhan Lal was shown among the defen¬ 
dants judgment-debtors although no doubt 
he was also a co-mortgagee. The decree- 
holders, namely the mortgagees other 
than Makhan Lal, applied for permission 
to hid at auction sale and permission was 
granted to them. On the 23rd of August 
1916 the entire mortgaged property was 
up at auction and purchased by the 
decree-holders (namely the mortgagees 
other than Makhan Lal) for a mm of 
Es. 5,800. As the personal remedy had 
become barred by time, it was impossible 
to realise the balance of the decretal 
amount. 

Had the property fetched more than 
the decretal amount, Makhan Lal would 
have also received some money on ac¬ 
count of his subsequent mortgages. As 
the property was sold for less amount 
than was due on the prior mortgage, his 
subsequent mortgages became useless to 
him. He applied to the Churt of the 
Collectcrwho lad sold the property as 
an ancestral one for setting aside the sale. 
The first application was dated the 16th 
of September. 1916 and in this he com¬ 
plained that Piare Lal, one of the plain¬ 
tiffs, had purchased the property for the 
decree holders at an inadequate price a ad 
that the sale should be set aside. Before 
the Collector, Makhan Lal at one time 
expressed bis readiness to pay up the 
purchase money and have the sale set 
aside. The case was postponed but no 
arrangement could be made and, there¬ 
fore, ultimately he asked the Collector 
to finally set aside the sale. 

On the 15th of June the Collector set 
aside the sale but on an appeal to the 
Commissioner preferred by the plaintiffs-’ 
decree holders the order of the Collector 
was get aside *and the sale confirmed, it 


being held that the property had been 
sold fer an adequate price. After this 
the decree-holders apparently certified 
payment of part of the decretal amount 
and obtained a sale certificate in their 
own names. In that Makhan Lai’s name 
is shown as one of the judgment debtors. 
It is a fact that they did not pay any 
cash towards the purchase money but the 
sale consideration was set off as part 
payment of the decretal amount. 

Makhan Lal has since instituted the 
present suit chiming is a co-mortgagee 
that he is entitled to get one-third of the 
property purchased by his other co- 
mortgagees. 

The learned Subordinate Judge came 
to the conclusion that the conduct of 
Makhan Lal in the proceedings to set 
aside the sale did not preclude him from 
falling back on his rights as a co mort¬ 
gagee. He was of opinion that inasmuch 
as the property bad been acquired out of 
the decretal amount which was due joint¬ 
ly to all the mortgagees, Makhan Lal 
was entitled to get a share in the 
property. 

On appeal the learned District Judge 
has taken a contrary view. He came 
to the conclusion that the decree- 
holders did not use more than their 
share of the mortgage money when 
they subsequently set off’ the pur¬ 
chase price of Es. 5,800. He also thought 
that the property purchased must be 
deemed to have been pui chased by the 
decree-holders themselves and that 
Makhan Lal has ro interest in it. He, 
however, granted Makhan Lal a decree 
for the sum of money representing his 
share in the sale proceeds. 

The case came up before a single Judge 
of this Court who has referred it to a 
Bench of two Judges, 

It cannot be disputed tk at as a general 
proposition of law r if only one of several 
decree-holders purchases the property at 
auction in lieu of the decretal amount, the 
purchase, in the absence of anything 
positive to the contrary, must be deemed 
to have been made on behalf of all the 
interested decree-holders. Thi3 was the 
view clearly expressed in tke Full Bench 
case of Kesii v. Ganga Sakai (l). The 
decision in that case was affirmed on ap¬ 
peal by their Lordships of the Privy 
Council in the case of Gang a Sakai v . 

(1) [1911] 33 All. 563—11 l.C. 517—8 A.L.J.6 16 ' 


1925 


Shankar Sahi 




A 


Kesri (2). The learned Subordinate 
Judge, however, relied on the case of 
Rnm .Jas Dzs v. Mohan Gal (3) where 
the opinion was expressed that even 
though a mortgagee is not actually a 
decree-holder but a pro forma defendant 
and even chough the property is purchased 
ostensibly in the name of the decree- 
holders, the mortgagee-respondent may be 
entitled to a share in it if the purchase is 
made in lieu of the decretal amount. On 
the other hand, the learned Advocate for 
the respondents has invited our attention 
to another judgment of a single Judge of 
this Court in Second Appeal No. 911 of 

1921, decided on the 1st of December, 

1922, which was affirmed in an appeal 
under the Letters Patent (No. 47 of 
1923) on the 3rd o ( May, 1923, which 
seems to uphold a countrary view. Even 
if it be conceded that ordinarily if the 
purchase is made by the decree-holders 
in lieu of the decretal amount and the 
payment is merely set off against the 
decree, then it may be deemed that the 
purchase is made on behalf of all the 
persons interested in the decretal amount 
whether plaintiffs or defendants, we have 
to see whether that inference ean be pro¬ 
perly drawn in view of the conduct of both 
the parties throughout the proceedings in 
this case. We have noted that Makhan 
Lai, to start with had refused to join in 
the suit and had not himself brought any 
suit within limitation on the basis of the 
original document which he retained in 
his possession. Then he occupied a 
double capacity, namely of co-mortgagee 
as well as of subsequent mortgagee. 
When the decree was passed, permission 
was granted to the decree-holders to bid. 
Makhan Lai apparently made no attempt 
to bid himself. After the sale had taken 
place, Makhan Lai applied to have the 
sale sot aside. In his application he 
clearly stated that Pi are Lai had pur¬ 
chased the property for the decree-holders. 
He never suggested that the purchase had 
also been made in his interest. Through¬ 
out those proceedings his attitude was 
that the sale should be set aside and the 
property re-9old so that he himself may 
bid and purchase it at a higher figure 
there by either getting a large share in the 

( 2 H1915] 37 All, 045—42 I.A. 177—19 C.W.N. 

1175—16 M.L.T. 203—29 M.L.J. 329—2 

L -W. B37-i3 A.L.J.999—17 Bora. L. R. 998 

22 C. L. J. 508—30 I.C. 2G5—(1915) M. W. 

N. 713 (P.C.) 

<3),[19U] 25 I. C. 735. 
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sale proceeds or also getting something 
towards his subsequent mortgages. At 
one stage he was even prepared to pay 
down the money and have the sale set 
asMe but that he ultimately did not do. 
When the sale was set aside by the Col¬ 
lector, the other mortgigees appealed to 
the Commissioner and in spite of Makhan 
Lai’s opposition the appeal was decreed. 
Later on the other decree-holders applied 
for the sale certificate and the sale certi¬ 
ficate was granted to them only. Having 
regiid to the attitude of both the parties, 
it is impossible to draw the inference that 
when the purchase was made it was 
made on behalf of Makhan Lai also. 
Their Lordships of the Privy Council in 
the case of Ganga Sakai v. Kesri (2) re¬ 
marked that the Courts in India cannot 
refuse to aLow one decree-holder to per¬ 
petrate a lraud against his co-decree- 
holders under 'cover of any of the provi¬ 
sions of the Civil Procedure Code. In 
this particular case it cannot he suggested 
that any fraud was attempted to be per¬ 
petrated or was, in fact, perpetrated on 
Makhan Lai, who knew full well what 
was happening. It is true that the pro¬ 
perty was purchased in lieu of the decre¬ 
tal amount. It is also true that the 
decree-holders did not pay down the 
money in cash nor deposit the share of 
Makhan Lai in Court hut, in our opinion, 
these circumstances hv themselves would 
not justify us in presuming that the salo 

was made for Makhan Lai also when the 
conduct of both the parties was such as 
to preclude any such presumption. 

In this view ol the matter we are of ' 

opinion that it is no longer possible to 

hold that Makhan Lai has actually an 

intciest in the property which was pur¬ 
chased. 

We accordingly uphold the decree of 

the lower appellate Court and dismiss the 
appeal with costs. 

Appeal dismissed . 
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Mears, C. J. and Piggott, J. 

Shankar Sahi and others —Defendants 
— Appellants. 

- v. ' 

Baichu Ravi and others —- Plaintiffs — 
Respondents. 

Letters Patent Appeal No. 143 of 1998 
Decided on 8th January, 1925. froma 
judgment of Gjkul Prasad, J. * 
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★ Hindu Law — Alienation — Legal necessity 
must he n defensive net-Pre-emption is not legal 
necessity. 

Any act for wh'ch the character of ‘le^al 
necessity* < r benefit to the estate* can be claim¬ 
ed must, necessarily bo a defensive act, something 
undertaken for the protection of the estate 
already in pcsses ion, not an act done with the 
purpose of bringing fresh property in possession 
and which may cr may not he successful under 
the chances attending upon litigation. So, a 
Hindu father cannot encumber joint ancestral 
property to acquire the necessary funds to pre¬ 
empt other property. [P 334 C 2] 

S/iira Prasad Sinha —for Appellants. 

Harihans Sakai and Lakskmi Narain 
Tiwa ri —for Respondents. 

Facts: —In this case, the plaintiffs 
sued for foreclosure of a mortgage of joint 
family property executed by a Hindu 
father and son. The mortgage had been 
executed for the purpose of raising money 
for payment under a pre-emption decree 
which had been obtained by the father. 
The foreclosure suit was resisted hv the 
grandsons on the ground that their father 
and grandfather had not been entitled to 

create the encumbrance. 

Judgment:— [After stating facts the 

judgment proceeded:-—! 

In the Munsif’s court the Munsif freed 
the ancestral property from the obligation 
of the mortgage, but gave a decree by 
which the mortgage money was to he re¬ 
covered from the pre-emptive property 
which by that time had passed into the 
possession of the family as joint family 
property. It is that decree which i-n ap¬ 
peal today the appellants ask us to restore. 

The question, therefore, before us is whe¬ 
ther in an ordinary case a Hindu father 
can encumber joint ancestral property to 
acquire the necessary funds to pre-empt 
other property. In our opinion he cannot 
do so. The first authority which was 
called to our notice by Mr. Sheo Prasad 
Sinha was the case of Pa.laniappa Chetty 
v. Deivasikamony Pandara (1). < The 
passage on which reliance is placed is not 
an attempted, definition of what i-> meant 
by “benefit to the estate" but is a passage 
giving illustrations of what in the ordi- 
narv course would be likely ^to be accepted 
by a Court as instances of benefit to the 
estate”. Their Lordships of the Privy 
Council said: “The preservation, however, 
-of the estate from extin ction, the defence 

(1) [1917] 40 Mad. 709-*4 J A. 147—21 C. W. 
N. 729—15 A. L. J. 485—1 P, L. W 697— 
33 M. L, J. 1—19 Bom. L. R. 567—22 M. 
L. T.l—26 C. lu J. 153—39 I. C. 722—G 
J . W. V22— (1917) M. W. N. 507 (P.C.) 
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against hostile litigation affecting it, the 
protection of it or portions from injury or 
deterioration by inundation, 'these and 
such like things would obviously be bene¬ 
fits”. Now all of those matters are rather 
in the nature of a shield ; that is an ex¬ 
pense which arises and which has to be 
met in order to keep alive the whole of 
the ancestral property or some portion of 
it. There is nothing in either of those 
illustrations which supports the view that 
a Hindu father can voluntarily go forward 
and initiate litigation for the purposes of 
extending the boundaries of his property,, 
and having succeeded in that litigation 
and having obtained a pre-emption decree, 
which gives him liberty to do something, 
can thereby raise money and encumber 
the ancestral joint family estate. This- 
particular passage quoted above was re¬ 
ferred to by a Bench of this Court in a 
case to he found in B hag wan Das NaiJc v. 
Mahadeo Prasad Pal (2), where the learn¬ 
ed Judges having quoted what already ap¬ 
pears above in inverted commas, gave this 
intetpretation of their view of the passage. 

‘ There is 7iothing in these remarks to 
encourarge the notion that an adventure 
in the shape of a speculative suit which 
might possibly bring profit to the estate, 
could properly be regarded as a ‘benefit to- 
the estate' or a ‘legal necessity’. Their 
Lordships’ observations rather import 
that any act for which the character of 
legal necessity’ or ‘benefit to the estate 
can he claimed must necessarily he a de¬ 
fensive act. something undertaken for the 
protection of the estate already in posses¬ 
sion, not an act done with the purpose of 
bringing fresh property in possession and 
“which may or may not be successful 
under the ehauces attending upon litiga¬ 
tion”. We agree with the view taken by 
this Court, and the position on the 10th 
of June, 1915 was that the father was- 
under no obligation whatever to raise any 
money at all. There is no evidence that 
it was required for any protection of his 
estate. It was a voluntary act of acquisi¬ 
tion, which might or might nob have been 
a good bargain had he had the ready 
money to acquire the property, bub was, 
in our opinion, certainly an act which he 
could not be premitted by Hindu law t<> 
do, if it involved, as it did, the creation of 
a mortgage of the joint ancestral family 
property. _ _ 

(2) 1923 All. 298=45 All. 360=21 A. U J- ‘ j71 
—4 L. R. A. Civ. 156. 
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The nature of a pre-emption decree has 
recently been considered in the case of 
Chatarbhuj v. Govind Ram (3). In that 
case a decree for pre-emption had been 
obtained and a mortgage of joint family 
property executed, and the question arose 
whether the pre-emption decree constitut¬ 
ed . an antecedent debt. The Court in 
giving judgment pronounced against the 
view that it was an antecedent debt and 
added: When all is said and done, the 
pre-emption decree merely gave Govind 
Ram the option of acquiring certain pro¬ 
perty at a certain price.’ He was laid 
under no obligation to acquire the pro¬ 
perty unless he chose. It seems to us 
that it would be very dangerous to hold 
that the money required to satisfy the 
pre-emption decree was an antecedent debt 
due from Govind Ram on the date on 
which each of these mortgages, respecti¬ 
vely, was executed.’' 

Mr, Haribans Sahai has brought to our 
attention the case of Tula Ravi v. Tulshi 
Ram (4). The facts of that case were that 
the lender was endeavouring to recover 
hi* money from the mortgagor on the 
ground that the lender had made due and 
proper enquiries and had been told and 
believed that the money was being ap¬ 
plied in the purchase of certain property. 
Unknown to the mortgagee the purchase 
money for the property had already been 
provided from some other source but he 
was not aware of that, and it was accept¬ 
ed that the purchase was a proper purchase 
and beneficial to the plaintiff. In our 
view what the Court was considering 
there was the consequences which were to 
follow from the enquiries made by the 
lender and the acts of the borrower in ap¬ 
plying the money unknown to the lender 
for a different purpose from that for 
which he had professed to borrow. It 
seems to have been conceded that the 
Hindu father had a right to acquire fresh 
property and mortgage the ancestral pro¬ 
perty as a security for that loan. The 
1917 case, Palaniappa Chetty v. Deivasi- 
kamony Pandara (l) which we have 
already referred to, was not brought to 
the attention of the Court and the trans¬ 
action was not impeached by any one on 
the lines that the father had not the 
power to encumber the estate. We think 
that case does not controvert the general 

(3) 19*23 All. 218—45 All. 407—4 L. R \ Civ 

, 409-21 A. L. J. 348. 

[1020] 42 All. 559 -18 A. L. J. 699—00 1 C 3 


line of authority which is indicated m 
Palaniappa Chetty v. Deivasikamony 
Pandara (l), is continued in Bhagioan 
Das Naik v. Mahadeo Prasad Pal (2) and 
the reasoning and consideration of the 
nature of a pre-emption decree given in 
the case of Chatarbhuyv. Govind Ram { 1). 
For these reasons we are of opinion that 
the appeal must he allowed and the deci¬ 
sion of the Munsif restored ; and inas¬ 
much as we think that the respondents 
should have accepted that decision as the 
right decision when it was given, the 

costs here must be paid by the respon¬ 
dents. 


Appeal allowed 
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StJLAIMAN AND RYVES, JJ. 

Nathu and another —Defendants—Ap 
pellants. 


v. 

Ram Sarup and others— Plaintiffs — Res¬ 
pondents. 


Second Appeal No. 146 of 1923, De¬ 
cided on Sill January, 1925, from a decree * 
of the Add. Judge, Saharanpur. 


* Civil P. C„ O. ;J4, It. 1 —Mortgage b,, Hindu 
os-parceners ifortgage suit—Mortgagors imvlcad- 
ed t,ul minor co-parcener not impleaded—Suit is 

not bad but minor is not bound—Hindu Lam— 
Alienation. 


uuere » mortgage is executed by two Hindu 
co-parceners and the mortgagee sued then, with- 
out impleading the minor sou of one of tne exe¬ 
cutants the suit is not bad for no i> joinder’of 
parties but imy be decreed as against the actual 
mortgagor^ But the suit is not good on the ground 
that the major defendants represent the minor 
who has not been impleaded. The minor co-par¬ 
cener can afterwards set aside the alienation on 

founds. 34 All. 549 and 1924 
All. 90S Dist. [i> 33 C) c 2] 

M. L. Agarwala — for Appellants 
Nehal Chand for Respondents. 


Judgment.-This is a defendants’ ap. 
peal arising out of a suit for sale on the 

basis of a mortgage deed executed on the 

4th of July, 1911 by two brothers, Nathu 
and k aqira , the defendants. 

The defendants infer a/m pleaded that 
Nathu s son, Chhajju who is a minor and 
a member of a joint Hindu family ), a d 
not teen impleaded. The plaintiffs did 
not choose to implead him in this case 
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anc it is unfortunate that the Court of 
first instance also perhaps to avoid com¬ 
plications did not think it worth while to 
bring him on the record and thus dispose 
of all possible disputes. 

The Courn of first instance, however, 
dismissed the claim on the ground that 
Chhajju, the minor member of the family, 
had not been impleaded and the suit, 
therefore, was defective on the ground of 
non-joinder. In this, reliance was placed 
on the case of Shium Sunder Lai v, 
Bn d Im Lai fl). 

The lower appellate Court has allowed 
the appeal and held that the suit could not 
fail on the ground of non-joinder but that 
the major members of the family actually 
represented the minor member also and 
that thus the suit was not defective. It 
has relied on the case of Hori Lai v. 
Munman Knnicar ('J). 

We are of opinion that the decree of the 
lower appellate Court must be upheld but 
we intentionally refrain from upholding it 
on the ground that the minor member is 
represented by the major members. 

Our attention has been invited on be¬ 
half of the respondents to the case of 
Chetcin Singh v. Sartaj Singh (3), and it 
is urged that it supports the view of the 
Ipwer appellate Court. 

We would like to point out one circum¬ 
stance which has some times been over¬ 
looked and which clearly explains the rule 
, 0 f law laid down in the Full Bench case of 
Hori Lai v. Munman Kunwar (2). In that 
case the mortgagees were not suing the 
mortgagor, namely the executant himself, 
but were trying to follow the mortgaged 
property in the hands of the heir3 of the 
transferee from the mortgagor. Some 
minor members of the family of the trans¬ 
feree from the mortgagor had not been 
impleaded. In that case it was obvious 

that no question of the right of a Hindu 

minor son to challenge an alienation by 
the major members for want of legal neces¬ 
sity at all arose. The only question was 
whether the suit as against the then de¬ 
fendants was maintainable. The full 
Bench held that, although the property 
had been acquired from the mortgagor by 
the defendants’ father, it had been acquir¬ 
ed by the entire joint family but never- 

(1) [1914] 12 A. L. J. 794—24 I. C. 252. 

(2) [1912] 34 Al!. 549—15 I, C. 126-9 A. L. J. 

819 (F. B,) ' 

(3) 1924 All. 908—46 All. 709—22 A. L. J. 

702—5 L. K. A. CiY. 480. 
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theless as the major members were im¬ 
pleaded, they had represented all the other 
members. In the same way it may per¬ 
haps be pointed out that in the case of 
Chetan Singh v. Sariaj Singh 63), the « 
suit was against the heirs of the original 
mortgagor and not the mortgagor himself. 

In the present case we have already 
noted that the plaintiffs are suing the 
actual parties to the mortgage deed, 
namely Nathu and Faqira. It is open to 
* the plaintiffs to ask the Court to grant 
them a decree against the persons who 
borrowed the money from them and who 
had made the mortgage as executants, for 
they cannot be allowed to plead want of 
authority to make the mortgage. It is 
difficult to see how in these circumstances 
the defendants can be said to represent 
the minor son in the true sense of the 
word. It is on that ground that we 
refrain from saying that the suit is a good 
one became the major members repre¬ 
sented the minor. We would like to make 
it clear that even after this decree it would 
remain op;n to Chhajju Singh to sue in a 
Civil Court to avoid the alienation on 
grounds which are ordinarily open to 
Hindu minor members. With this romark 
we dismiss the appeal with costs including 
in this Court fees on the higher scale. 

Appeal dismissed . 
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Lindsay and Kanhaiya Lal, JJ. 

Mukha —Plaintiff—Appellant. 

v. 

Mitter Sen —Defendant—Respondent. 

Second Appeal No. 336 of 1923, Deci¬ 
ded on 10th November, 1924, from a 
decree of the Sub. J., Muzaffarnagar. 

Pre-emption — Custom — Discrep'incie j bet’Oien 
wajib-ul-arzes of various dates — Custom was held 
not established. 

There were three waj ib-ul-arzes. The firs ft 
v’aijb-ul-arz did not purport specially to record a 
custom of pre-emption. The next one purported 
to record a custom of pre-emption. The las 
vajib^ul-arz merely said that the customs record¬ 
ed in the first wajib-ul-arz will remain in force. 
No reference was made thereinto the wajib-ul-arz 
of the inter nediate settlement. There wa3 in 
several respects a material variation between the 

first two v:aj ib-ul-arzes.. 

Held: that an ancient and invariable cusso 
of pre-emption was not proved to have existed i 
the village, the evidence adduced being ambiguou 
both as regards the incidents attaching to t 
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1925 Ram Sarup v. The Arya Sama.J, 

^ P re ; 3 m P tion and the circumstances in 
which that right came into existence. 

Prakash Narain Sapru —for Appellant. 

Gulzari Lai and Kailas Nath Katju— 
for Respondent. 

Judgment. This appeal arises out of a 
suit for pre-emption, and the main ques¬ 
tion for consideration is whether a custom 
of preemption exists in the mahal in 
which the property in dispute is situated. 
The Courts below were of opinion that no 
such custom was established We have 
examined the wajib-ul-arz produced in the 
case and are not satisfied that the plaintiff 
has established by clear evidence that an 
invariable custom existed in the village of 
the kind set up. The wajib-ul-arz of 1863 
3oes not purport specifically to record a 
custom of pre emption. All that it 3 ays 
is that in the case ol a sale or mortgage 
by a co-sharer the pre-emptive righj shall 
belong first to an own brother then to 
the uncle and near brothers, and in case 
of their refusal, to the other co-sharers in 
the patti and village. The wajib-ul-arz 
of 1297 F purports to record a custom of 
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stances in which that right comes into 
existence. 

The learned counsel for the plaintiff- 
appellant has invited our attention to a 
decree for pre emption which was obtained 
in the year 1903. But a reference to the 
abstract of the plaint given in that decree 
shows that the suit in which that decree 
was passed was passed on contract. That 
decree is therefore no evidence of the 
existence of any custom in the village. We 
see no reason, in these circumstances, to 
take a view different from that at which 
the Court below has arrived. The appeal 
must therefore fail and it is dismissed 
with costs including fees in this Court on 
the higher scale. 

Appeal dismissed . 
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Mears, C. J and Sulaiman, J. 

Ram Sarup Defendant - Appellant. 

v. 


pre-emption, but gives the right of pre¬ 
emption first to near relations ( rishtedar 
nazdilci) then to the co-sharers in the patti 
and khewat, and in case of their refusal, 
to the co-sharers of the other pattis. It 
does not give any right of pre-emption in 
the case of a mortgage ; and while it 
lumps up the categories mentioned in the 
earlier wajib-ul-arz it extends the right of 
pre-emption to near relations who are not 
even co-sharers of the village. It more- 
ovcr creates a new category in so far as it 
allows competition between co sharers in 
t le patti and khewat and co sharers in 
the other pattis, whereas no such competi¬ 
tion was recognized by the earlier wajib- 
ul-arz. The wajib-ul-arz prepared in the 
last settlement of 1325 F merely says 

that the customs recorded in the wajib- 
ul-arz of 1863 will remain in force. It is 
singular however that no reference is made 
therein to the wajib ul-arz of the inter¬ 
mediate settlement namely that of 1297 F 
and considering that there is in several 
respects a material variation between the 

>ZT b u l ' f arZeS 0t 1863 wl 1297F it is 
dxffiouh f°r us to say that an -ncient and 

jnvamh le custom of pro emption has been 

proved to ha^ ei^tod in the village At 

>ts best the evidence adduced is ambiguous 
both as regard, the incidents attaching to 
the right of pre-emption and the circum- 
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The Arya Samaj , Dhampur and others 

Plaintiffs Respondents. 

Betters Patent Appeal No. 175 of 1923, 
Decided 03 5th December 1921 from the 
judgment of Gokul Prasad, J., 

♦ Civil 1\ C., 0. 29 1i. 1 — Unregistered body — 
All members must be impleaded. 

An unregistered body cannot sue or Le sued a* 
a corporation; all its Members must be impleaded 
and therefore a partition of property belonging 
to an unregistered body without issuing notice to 
all its members is not binding on the members 
not ser\ed. [p, 333, c. *2.] 

Peary Lai Banerji— for Appellant. 

K. N, Kutju t Panna Lai and K. N. 
Malavaiya for Respondents. 

Sulaiman, J. This is a defendant’s 
appeal arising out of a suit for a declara¬ 
tion of title and recovery of possession. 
The appeal under the Letters Patent is 
now c mlined to the property described as 
item No. 1 in the plaint which, measures 
over 6 biswas. This property was acquir¬ 
ed on the 19th of May, 1911 from one 
Chandi Prasad in the name of two persons 
Bishambhar Nath and Ram Saran Das. 
It now appears that Bishambiar Nath at* 
that time was the Secretary and Ram 
Saran Das the treasurer of a soaiety 
called the Arya Samaj of Dhampur. The 
names of these two persons were entered 
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in the revenue paoers. On the 18th of 
August, 1913 Bishimbhar Nath, his 
brother, Ram Sarup, and Ram Saran Das 
applied to the Revenue Court for the 
partition of the property purchased under 
the sale-deed of the 19th of May, 3 911. 
It is stated on behalf of the appellant 
that Dr. Baldeo Sahai, who was acting as 
the manager of the Arya Samaj, also filed 
certain objections to the partition pro¬ 
ceedings. We may note that there were 
3 ome other shares which admittedly be¬ 
longed to the Arya Samaj in the mahal 
in which item No. 1 property stood and 
against those shares the entry in the 
column of proprietors was “ the Arya 
Samaj under the management of Baldeo 
Sahai Kayastha manager ”. The Revenue 
Court ordered an imperfect partition 
under which separate patties were allot¬ 
ted to Ram Sarup, Bishambhar Nath, 
Ram Saran Das and the Arya Samaj 
under the managership of Baldeo Sahai. 

The present suit had been instituted by 
the Arya Samaj to recover the property 
in patties allotted to Bishambhar Nath 
and Ram Saran Das, which property had 
been subsequently sold by them to Ram 
Sarup under a sale-deed dated the 13th 
of November, 1916. 

The first Court decreed the claim and 
the lower appellate Court confirmed the 
decree. On appeal to this Court the 
appeal was partly allowed excluding 
certain items of property with which we 
are not now concerned, but the decree of 
the Court below *as confirmed with res¬ 
pect to item No. 1. 

Three main points have been urged 
before us. It is convenient to dispose of 
the last two joints first. One or which 
is that the jlaintiff Arya Simaj never 
acquired this property under the sale- 
deed of the 19th of May, 1911 inasmuch 
as it was not a registered body. This 
point was not taken specifically in the 
pleadings and no issue was framed, and 
though for s^-nie reasons it appears to he 
made the subject of debate in the trial 

Courts, there is no reference to it in the 
judgment. No mention was made in the 
grounds of appeal before the lower appel¬ 
late Court. However an attempt was 
made to raise this point for the first time 
before the learned Judge who heard the 
second appeal. It was properly disallowed 
and we are of opinion that this new point 
cannot now be raised. 


The second point was that the defend¬ 
ant was protected under B. 41 of the 
Transfer of Property Act. This conten¬ 
tion has no force because the finding is 
that the defendant was fully aware, as 
appears from his own statement; dated 
the 20th of April, 1916, that the property 
belonged to the Arya Samaj and the two 
persons in whose names it was acquired 
were mere benaihidars. 

The main point urged before us is that 
in view of the order of the partition Court 
allotting this property to Bishambhar 
Noth and Ram Saran Das as against the 
Arya Samaj, it was not open to the Civil 
Court to go into this question and decide 
whether in fact it belonged to the Arya 
Samaj or not. The plea is that the claim 
in the Civil Court is barred by S. 233 K 
of the Land Revenue Act. 

It has been assumed by the Court of 
appeal that if the Arya Samaj had been 
properly represented before the partition 
Court, then S. 23J K would he applicable. 
This contention, however, has not been 
accepted on the ground that the Arya 
Samaj was not properly represented. 

It is an admitted fact that the said 
Arya Samaj is not a registered corpora¬ 
tion and it consists of members fluctuat¬ 
ing in number. At the time when the 
application for partition was made, the 
entry in the revenue record showed that 
the Arya Samaj was the recorded pro¬ 
prietor hut its manager was Dr. Baldeo 
Sahai, nevertheless ic was Dr. Baldeo 
Sahai who was impleaded and notices 
were not issued to all the members of the 
association, nor were all the members 
represented in Court, The learned Judge 
has relied on two cases of this Court, 
namely the case of Panchaiti AJchard v. 
Gmri Knar ( 1), N IV.P. Club through G.B- 
Goyder , Honor t ry Secretary v.Sadullahvi), 
which lay down that an unregistered body 
cannot sue or he sued a-* a corporation, but 
that all its members must be impleaded. 
It is not disputed before us that there 
were 13 men who were members of the 
Aryans air aj of Dhampnr in the year 1913 
and that no one except Dr. Baldeo Sahai 
was served with notice or actually a P‘ 
peared in Court It i« clear, therefore, 
that in view of the rulings of this Lour 
which have been followed in a subsequ- 

ent case, Ganesha Singh v. Mundi 

(1) 09'.] 20 All. L.'i—(189*q A. W. N. 7. 

(2) [IfeOS] 20 All. 497. 
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Comp my (3) ; the Arya Samaj as such 
was nob represented, and it follows, there¬ 
fore, that all the other members are 
not hound by any order that was passed 
by the partition Court behind their back. 

I r J is. therefore, clearly open to the 
Civil Court to go into the question of 
title. The finding is a finding of fact 
which cannot now be challenged. The 
result, therefore, is that this appeal must 
fail and is hereby dismissed with costs. 

Appeil dismissed. 

'-—------ - - - - -— —_ 

{*) [IW9] 21 All. 34i—(1809) A.W.N. 123. 
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Walsh and Sctlaiman, JJ. 

Sarju Prasad Rmt —Defendant — Ap 
pellant. 


Respon- 


v. 

Mangal Singh — Plaintiff — 
dent. 

F. A. h\ 0. No. 200 of 1923, Decided on 
28th January 19 35, from an order of the 
Addl. Sub. J., Basti. 

(a) Hindu Low — Alieia'ioi — Co-oarcener 
■ -Surviving eo-pir ear mt chi'bniiig — Survi¬ 
vor’s death — Reversioner ca i chilenje. 

If an alienation is ma le by one member of a 
Joint Hindu fauii y, w lich is rta ly not binding 
on the estate and aiterw.rds that member dies, 
and also the surviving me nberi die, the rever¬ 
sioner! would have the ri :ht to challenge the 
alienation. 8 A. L.J. R. 901 Ref. [P. 340, C. 1] 

(b) Hindu Law Widow—Decree against widow 
binds reversioners. 

A Hindu widow represents the estate for the 
time being fch jugb her rights are to a certa n ex¬ 
tent qualified. If she fights a case against a 

third pirty she is riorsseitii g the estate and is 

fighting the case in a reoressnti^ive cli tractor on 

behalf of all the subsequent reversioners. A de¬ 
cree fairly and properly obtained against her in 
the absence of any fraud or collusion, would be 
binding on the revJanuary heirs. It is only 

when the decree relates to a matter personal to 

her, that it would not bj binding on the r^/er- 
siouers. 37 All 493 ; 40 All. 593 Roll. [P 340, C 4] 

% (c) Jlinlu Law Widow —Ex parte decree 

against vidom binds rev rs oners. 

\ncx parte decne unless there be anything 
speoial which would suggest that it was not fair¬ 
ly and properly obtained, would be binding on 
the reversioners. (p. 340( c 2 ] 

Harnandan Prasad— for Appellant. 
Shiva Prasad Sinha for Respondent. 

Judgment.—This is a defendant’s ap¬ 
peal arising out of a suit for a declaration 
that the mortgage deed, and a decree on 


the basis of it obtained by the contesting 
defendants, were collusive, null aDd void, 
and not binding on the plaintiff. The 
plaintiff is a separated brother of Kalap 
Nith , Singh deceased. On Kalap Nath 
Singh s death, his son, Harbans Singh, 
survived him. On the death of Harbans 
Kalap Nath Singh’s widow, Mt. Acharja! 
succeeded to the estate as a Hindu 
mother. Kalap Nath in his life time had 
executed a simple mortgage deed on the 
13th of May 1914, when his son, Harbans, 
was alive. After the death of Kalap Nath 
and Harbans, the defendant mortgagee in¬ 
stituted a suit on the basis of the deed, 
and obtained an ex ptrte decree on the 
4th of November 1920, against Mt. Aehar- 
ja. The plaintiff, as the next reversioner, 
has instituted a suit alleging that the ori¬ 
ginal mortgage deed was without any 
legal necessity, and was, therefore, not 
binding on the joint Hindu family estate 
and further that the decree obtained by 
the contesting defendants against the 
widow Mt. Acharja was a collusive one. 

The Court of first instance came to the 
conclusion that it had not been establish¬ 
ed that the decree was either fraudulent or 
collusive. It did not go into the question 
of the mortgage having been for legal ne¬ 
cessity, but it dismissed the suit on the 
ground that the plaintiff as reversioner 
had no right to challenge an 'alienation 
made by Kalap Nath. In the opinion of 
the Munsif the only person who could 
have challenged it was Harbans, the other 
co-parcener. On appeal to the lower ap 
pellate Court the learned Judge has come 
to the conclusion that the plaintiff has a 
right to call upon the mortgagee to prove 
legal necessity for the mortgage. He has 
not recorded any express finding as to 
whether the decree obtaine 1 against Mt 
Acharja was or was not a collusive one 
He has also oontted to decide himself 
whether the mortgage had been for legal 
necessity but has remanded the case for 

sity IP ° 3a ° f th<3 question of le 6al neces- 

In our opinion the view of the learned 
■Judge that the plaintiff has a right to 
challenge the alienation in case the decree 
13 not in his way, was quite correct A 
co-parcener has no absolute right to tnrns- 
fer the family property without legal ™ 
cessity. The transfer by Kalap £h f 
t was without legal necessity, was th fi ’r« 
loro, not bindins on tho o.t.Vind w» 
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liable to be challenged by Harbane. A private contract entered into* by a widow 
„ Bench of this Court in the case of and private persons. There is clearly in 
Muhammad Muzamilullah Khan v. Mithu such a case no adjudication by the Court. 
Fjal (l) has laid down that the right to An ex parte decree, however, stands on a 

challenge an alienation is not only confined different footing. There is no confession 

to the members of the family, but can also of judgment by her, and the plaintiff has 
be availed of by subsequent transferees. It to prove by evidence and satisfy the Court 
seems to us that that right must also be that he has got a good case. We there- 
availed of by successors at-law. If an fore, think that an ex parte decree,’ unless 
alienation is made by one member of a there be anything special which would 
joint Hmdu fam'ly, which is really not suggest that it was noi fairly and pro- 
binding on the estate, and afterwards that perly obtained, would be binding on thei 
member dies, and also the surviving mem- reversioners. 

bers die, the reversioners would have the We are, therefore, of opinion that be- 
nght to challenge the alienation. We, are fore the suit can be finally disposed of, it 

therefore, of opinion that if the decree is not only necessary to find whether there 

passed against Mt. Acharja was not in the was or was no legal necessity, but it is 
plaintiffs way, he would be entitled to also necessary to determine whether the 
challenge the alienation. ex parte decree against Mt. Acharja hid 

It is contended on behalf of the respon- been fairly and properly obtained and 
dent that the decree against Mt. Acharja whether it was without any fraud or collu- 
cannot bind the plaintiff-reversioner, be- sion. 

oause he has not claimed through her As the Court of first instance has re- 

This contention cannot be accepted. A corded a finding on the absense of fraud 

Hindu widow represents the estate for the or collusion, it will be necessary for the 

time being though her rights are to a cer- appellate Court to decide the Question it* 

tain extent qualified. If she fights a case self. Under the circumstances a remand 

against a third party, she is representing to the first Court with regard to the ques- 
the estate and is fighting the case in a tion of legal necessity was inconvenier- 
representative character on behalf of all Both the issues shouli be disposed of bv 
the subsequent reversioners. A decree the lower appellate Court. We accord- 
fairly and properly obtained against her in ingly set aside the order of the lower 
the absence of any fraud or collusion, Court, and remand this case to the lower 
would. be binding on the reversionary appellate Court with the direction to re¬ 
heirs. It is only when the decree relates admit it to its original number and to 
to a matter personal to her, that it would dispose of it according to law. Costs in 
not be binding. This was the view clearly the Court below and this Court will abide 
expressed by Banerji , J. in the Bull the event. 

Bench case of Risal Singh v. Balwant 

Singh (2), and that view has been approv- Case reviahded^ 

ed of by their Lordships of the Privy 

Council in the case of Risal Singh v. - 

Balwant Singh r 3). 

It is next contended on behalf of the 1925 ALLAHABAD* 340 


respondent that inasmuch as the decree Ryves and Mokf.rji, JJ. 

against Mt. Acharja was an ex parte de- Sant Lal and others — Defendants- 

cree, there was not a proper and fair Appellants. 

fight. It is urged that this Court has v 

held that a compromise decree between a Beni Prasad and another —Plaintiffs— 
Hindu widow and a third party would not Respondents. 

necessarily bind a reversioner. A compro- Second Appeal Ko. 272 of 1923, De¬ 
mise decree is merely an embodimen t of a cided on 21st January, 1925, from a de- 

(1) [ 1010 ] 33 All. 783—11 I.C. 220—8 A.L.J. cree °f the Add. Dt. J. Saharanpur. 

901. ^ Limitation Act, S. 19— Promise to pay sums 

(2) [1915] 37 All. 496 30 I.C. G-'r— 13 A.L.J, that may b'l found d ie on comparison of accounts, 

594 (F.B.) is “acknowledgment''. ! 

93) [1918] 40 411.593 45 I.A. 198 28 C.L.J. Hie writer ad nitted the existence of a run- ^ 
519 24 M.L.T. 361 9 LAV. 52 23 C,\Y.N. ning account between the parties and went on to 
326 (1918) M.W.N. 155 36 IVf.L.J. 597 say that his representatives would compare ac- 
48 I.C. 553 21 Bom. L.R. 511 (P.C.) counts and pay what was found to be due. 
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Held : that the words were a clear admission 
of liability within the meaning of S. 10. HI Cal. 
105 Hist. 33 Cal 1017 Foil.' 

Nehal Chand —for Appellants. 

The Respondents were not represented. 

Ryves, J. —In this appeal the short 
point is whether the letter sent by the 
defendants on the 20th of January, 1917 
is an admission of liability within the 
meaning of S. 19 of the Indian Limitation 
Act. The suit was one for balance of 
account and admittedly was time barred 
unless limitation was extended by this 
letter. 

Both Courts have found that it was a 
clear admission of liability within the 
meaning of that section. The decisive 
words are that the writer admitted the 
existence of a running account between the 
parties and went on to say that his rep¬ 
resentatives would in Phagun or Chait 
compare accounts and pay what was 
found to be due. 

The learned counsel for the appellants 
lias relied on the case of Jageshwar Roy v. 
Raj Narain Mitter (l). In every case of 
this kind the document in question has 
to be interpreted by its own language and 
it is not very helpful to cite rulings as 
to the meaning to be attached to a docu¬ 
ment in another case unless the wording 
is the same. The case of JcigeskwcLr 
Roy v. Raj Narain Mitter is entirely 
distinguishable fron. this case. That was 
not a case of accounts between the parties 
and the wording ol that letter is very 
different from the present one. In our 
opinion the matter is really concluded 
by the Privy Council case, Maui Ram 
Seth v. Seth Rup Chand (2). 

We. therefore, dismiss the appeal but 
without costs as the respondents are not 
represented. 

A ppeal dismissed . 


i 


✓ 


(ljTuioi] 31 dal. 195—8 C. W. N. 16{C 

(2) [1906] 38 Cal. 1047—33 I. A. 165—4 C. L. J. 

H. 501 10 C W. N.874- 
525 - 16 M - L 
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Ryves and Mukerji, JJ. 

Mahadeo Rai and others— Plaintiff's— 
Appellants. 

v. 

'fan Muhammad and others— Defend- 
ants Respondents. 

Second Appel No. 246 of 1923, Decided 
on 21st .January, 1925, from a decree of 
the Dt. J., Ghazipur. 

Landlord and Tenant - Abadi - Pucca well 
sunh m Sail an attache I to tenants* Ivuse— Zemin- 
aci r cannot sue for demolition. 

A suit by a zemindar jgaiust a tenant of his 
who has a house in the abadi, for demolition of 
a pucca well which the tenant had sunk in the 
bahan in rout of and appurtenant to his house 

C O r A - "• 44 ' 4 * r C. 51 and 51 

i. c. 1000 Foil. [p 34jj c 2 ] 

A. f ) . Pandeya for Appellants. 

M. Ij. Agarwala for Respondents. 

I,. * . This appeal arises out of 

a suit brought by a zemindar against a 

tenant ot fiis who had a house in the 

abaci lor the demolition of a pucca well 

which that tenant had sunk in the Sahan 

in front of and appurtenant to his house. 

Both Courts below have dismissed the 
suit. 

The plaintiff appeals. He claims that 
under what has been called the common 
law ot these provinces, a zemindar is the 
owner of every inch of ground within the 
ambit ol his zemindari, and that no 
tenant can, without his consent, make any 
permanent structure on any part ol that 
zemindari It is further argued that the 
Sinking of the well in the Sahan of the 
defendants house is a use of the land 

bi 1C ih S , ln f ? 0I4sl ® tent the purposes 
tor which that land was given to the 

tenant, namely for ingress and egress, and 

that being so, the tenant has no right 

whatever to sink the well. 

There is no authority in this Court in 
support of the plaintiffs case and this is 

eI°l S f U ft' ,riSing f0r lfc Beems t0 “8 that the 
Plaintiff is in no way damnified b, the 

ruled"™° f the defeDdants - I* has been 
ruled many years ago that a tenant oan 

hl8 h ° Uee in the abadi ! vide 

( 1 ) h Th H V ' M l hammad Ismat l Khan 

it 1 ' n j® re are - however, two rulings of 
T °T! ” hieh •» in 

b «° Oom.fa i.ni; ”d 

W. N 44. 

( ) [1917] 4 O. L. J. 454—42 I. C. 51. 
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now a Judge of this Court, held under 
precisely similar circumstances that the 
sinking of a pucca well in a part of the 
land which was appurtenant to a tenant's 
house would not give a cause of action to 
the zemindar. The particular portion of 
land in that case on which the well was 
sunk was described as “Sahan-va-rasta.” 
That decision was followed by the same 
Court in Sheo Singh v. Rajeshwar Bali 
(3). In our opinion these decisions are 
right and we follow them. We, there¬ 
fore, dismiss the.appeal with costs. 

Appeal dismissed , 

(AHiViSTfia Ji. j: 28 i~sil. c. i"nor>. 
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Lindsay and Kanhaiya Lal, jj. 

Maqsud- Ali and others —Plaintiffs—Ap¬ 
pellants. 

v. 

Abdullah and others— Defendants—Res¬ 
pondents. 

Second Appeal No. 391 of 1923, Decid¬ 
ed on 10th November 1924, from a decree 
of the Sub. J., Meerut. 

Pre-empti m— WaUb-ul-irz—Fwo waifrul-arn* 

Earlier on* putting brothers and co-sharers sepa¬ 
rately — / atcr one lu nping them together — Prof irrs 
were held to supersede < o-s fuircrs. 

There were two wajib-ul-arzes prepared within 
an interval of about six or seven years. The 
earlier one contained a classification of pre-em- 
fcors as follow’s :— 

1 Own brothers; 2. Co-sharers in the same 
patti ; 3. Co-sharers in other pattis. The second 
document gave only one classification of pre-emp- 
tors, namely ; “own brothers and ' o-sharers of 
the village. 

He!d{ that the two wajib-ul-arzes ought to be 
read together and that under the custom of pre¬ 
emption an own brother of the vendor had a better 
right to take the property than a co-sharer in the 
village. [P 343 C 1] 

Harindra Krishna Mukherji—lor Appel¬ 
lants. 

G . W. Dillon and Sheo Diyal Sinha — 
for Respondents. 

Judgment. —In this case we are con¬ 
cerned wjth the interpretation of two 
wajib ul arzes. The question to he decid¬ 
ed is whether the plaintiff, who was 
Nasir Ullah Khan now represented by the 
present appellants, Maqsud Ali and others, 
was entitled to a preference in the matter 
of exercising a right of pre-emption. The 
vendor of the property in dispute was own 


brother of Nasir Ullah, and the purchase 1 
Kabul Khan who 'is now represented by 
two defendants, Absan Ali and Abdullah, 
was a co-sharer in the village and also a 
relation, but a distant relation, of the ven¬ 
dor. , . . 

The Court of first instance gave the 
plaintiff *a decree for pre-emption on a 
finding that on the language of the record 
of custom as contained in the two wajib- 
ul-arz6s the plaintiff as own brother of the 
vendor had better right than the vendee 
who was a co-sharer only and in any case 
a more distant relation. The lower appel¬ 
late Court has reversed the finding of the 
Court of first instance on this point, being 
of opinion that the palintiff as own brother 
of the vendor had no letter right. An¬ 
other question was raised in the Court of 
first instance. It was pleaded by the ven¬ 
dee that the plaintiff had full knowledge of 
the sale sought to be pre-empted and that 
he had acquiesced therein so as to be no 
longer entitled to assert a claim for pre¬ 
emption. Tho Court of first instance held 
that the transaction mow in dispute was 
carried out without the knowledge of the 
plaintiff and that there was no reason to 
debar him from maintaining the suit. On. 
this question of the consent or acquies- 
ence of the plaintiff the judgment of the 
lower appellate Court is silent. 

We have decided to deal with this ques¬ 
tion of fact ourselves as it is not worth 
while sending the case back to the lower 
appellate Court for finding. In all pro¬ 
bability tho case would come before some 
other Judge than the one who heard the 
appeal. 


Dealing with the first question, namely 
the preferential right of the plaintiff that 
has to be considered, in connection 
with the two documents which are 
filed, Exhibit 3 and Exhibit C. 
Exhibit C is a copy of the docu¬ 
ment known as the wajib-ul-arz prepared 
by Mohar Singh. In this document there 
is a classification of pre-emports which 
reads as follows (l) Own brothers ; (2) 
Co-sharers in the same patti ; (3) Co¬ 
sharers in other pattis. The second docu¬ 
ment, namely, the jopy of the wajib-ul- 
arz prepared at the time of Munshi Nasir 
Ali Khan, gives only one classification of 
pre-emptors, namely : "Own brothers and 
co-sharers of the village." It is provided 
that if_ none of these people wish to pre¬ 
empt a sale may be made to strangers. 
The learned Subordinate Judge laid great 
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stress on the wajib-ul-arz of Nasir Ali 
Khan, that being later in date, although 
as we understand, the difference between 
the dates of the preparation of these two 
wajib-ul-arzes cannot have been more 
than six or seven years. The judge was of 
opinion that on the language o! the later 
wajib-ul-arz own brothers and co-sharers 
in the villages were all lumped together in 
one category in such a way that a brother 
could have had no preferential right over 


any other person who happened to be a 
co-sbarer in the village On the other 
hand, it is equally clear that in the wajib- 
ul-arz prepared by Mohar Singh the own 
brothers of the vendor stood in a category 
by themselves and had preferential right 
over other persons who were co-sharers in 
the patti or in the village, We are not 
disposed to take the view taken by the 
Court below, and it seems to us that the 
two wajib-ul-arzes ought to be read toge¬ 
ther. We can hardly think that, having 
regard to the fact that the earlier record 
was made in favour of own brothers, the 
later record can have been correctly pre¬ 
pared if it is meant to indicate that the 
own brothers of the vender wore put 
on exactly the same looting as any other 
co-sharer in the village. It seems to us the 
more reasmable construction to adopt that 
the right of pre-emption recorded in these 
two documents was in fact the same, and 
jail that appears is that when the later re¬ 
cord was prepared it was prepared in a less 
careful manner than the one which prece¬ 
ded it. On the whole, we think that a 
distinct case is made out for holding that 
under the custom of pre-emption, which 
apparently is not denied, an own brother 
pf the vendor has a better right to take 
[the property 'ihan a co-sharer in the vill¬ 
age. That being so, the late plaintiff 
Nasir Ullah was entitled to pre empt. 

There remains the other question 
which is a question of fact. Nasir 
Ullah denied that he in any way 
acquiesced in the sale which he was seek¬ 
ing to pre empt. The sale-deed in dispnte 
was exeouted on the 9th February 1921, 
and was registered on the same date. It 
Is proved that on the same date, that is to 
say, 9th February 1921, the plaintiff Nasir 
Ullah aid his brother Muhammad Khan 
and one Daulat executed another sale-deed 
relating to property in another village and 
this deed was exeouted in favour of the 
same purohaser Kabul Khan. It was 
•ought by means of this later document 


and also by means of oral evidence, to 
show that the plaintiff was fully cognizant 
of the sale which he is now claiming 
to pre-empt, and that therefore, 
his suit is not maintainable. The 
document relating to the sale in suit 
was attested by two witnesses who were 
examined in Court. They deposed that 
the plaintiff was present on the 9th Febru¬ 
ary 1921, when both documents were be¬ 
ing drawn up by the same scribe. They 
do not however say that the plaintiff was 
given any opportunity of taking the pro¬ 
perty or that such an offer having been 
made was refused by him. Ail that the 
evidence of witnesses amounts to is that 
he was present on the spot. Another wit¬ 
ness was called who went further than 
this. He deposed definitely that the plain¬ 
tiff was present when the sale-deed 
in dispute was executed and that 
he had been asked to tako fhe property 
and had refused on the ground that he 
had' not the money. 

It is the fact that this second document 
relating to the other village, a document 
which was registered on the 2nd of March 
1921, bears the signature of Nasir Ullah. 
Ho was asked in the witness-box to ex¬ 
plain this and he deposed that he put his 
signature to it, not on the 9fch February 
1921, hut on the date on which the docu¬ 
ment was presented for registration, and 
this statement the Court of first instance 
believed. It would he difficult for us to 
differ on this matter with the finding of 
the first Court. There is something sus¬ 
picious about this other document of 9th 
February 1921, which is marked Exhibit 
D. We have already mentioned that there 
were three vendors under this deed, Mu¬ 
hammad Khin, Nasir Ullah Khan and 
Daulat. The document as it stands bears 
the signature of Muhammad Khan and 
the thumb-impression of Daulat, Bet¬ 
ween these two signatures we find a second 
signature made by the vendor Muhammad 
Khan and underneath this is written the 
name of Nasir Ullah Khan. It looks to 
us, therefore, as if the signature of Nash 
Ullah had been appended to this docu¬ 
ment at a later date and it is a suspicious 
circumstance which has not been explain¬ 
ed, that the signature of one of the ven¬ 
dors should appear twice on the document. 
On the whole, we think that the Court of 
first instance was justified in coming to 
the conclusion that there was no reliable 
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evidence to show that the plaintiff had 
acquiesced in the dispute and that he was 
thereby debarred from asserting his claim 
for pre-emption. Our finding of fact is 
accordingly in agreement with that of the 
Court of first instanca. It follows from 
this that the appeal is allowed. We set 
aside the decree of the Court below and 
restore the 1 decree of ;he Court of first in¬ 
stance. Che pi lintiffs-ap pellants will be 
entitled to their costs here and in the 
lower a) lellate Court and the costs in 

this Court will include fees on the higher 

scale. 

We understand that after the first de¬ 
cree the pre-emption money was deposited 
in Court. Whether it is there yet or not 
we do not know, but if it is not, we think 
that the plaintiff ought to be given an op¬ 
portunity to redeposit the money. We 
give them $wo months’ time from the 
date of this decree. In default of deposit 
so made the suit will stand dismissed vith 
costs in all Courts including in this Court 
fees on the higher scale, 

Appeal accepted. 

m • m 
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Sulaiman and Mukerji, JJ. 

Ratni Bai —Decree-holder—Appelj ant. 

v. 

Ghasi Ram Nathu Ram and others — 
Judgment-debtors—Respondents. 

♦ Ex. F. A. No. 464 of 1923, Decided on 
12th December, 1924 from the decree of 
Court of Small Causes, Cawnpore. 

♦ (a) Civil P. 6'., S. 47— Order discharging surety 
from suretyship is decree—Surety is a party within 
$. 47— Civil P. C ., S. 145. 

When an} person has become liable as suret} 
for the fulfilment of any condition imposed on 
him, such person is for the purposes of appeal 
a party within the meaning of S. 47 and therefore 
an order discharging him from the suretyship is 
a decree and is appealable. [P. 345, C. 1.] 

(b) Civil P. C. S. 55 —Surety bringing judgment 
debtor in Court durintj stay ordered, in his favour 
—Conditions of suretyship are not fulfilled. 

Where the surety for the appearance of judg* 
ment-debtor brought the letter to Court though 
not so called upon an order granting 
•tay of execution was passed in his favour and 
was still in force. 

Held : that the conditions of suretyship were 
not fulfilled and he could not therefore be 
discharged. [P. 345 C. 2]. 

Surendra-Nath Sen and S . N . Gupta — 
for Appellant. 

Saila Nath Mukerji and M, A. Aziz — 
for Respondents. 


Sulaiman, J— This is an execution 

first appeal from an order dated the 14th 

of May, 1923 directing that the respondent 
surety be discharged. 

In execution of a decree of Musammat 
Ammi Bai against Nathu Ram, the judg¬ 
ment-debtor, the latter was arrested but 
on the 26bh of February, 1923 on the 
lespondent Sham Behari Lai executing a 
security bord, the judgment-debtor was 
discharged. Under the bond Sham Behari 
Lai undertook that Nathu Ram would 
apply 5o the insolvency Court for being 
adjudicated an insolvent within a month 
from that date and in case he failed to do 
so he would be produced in Court, and, 
further, iff he failed to appear in Court then 
the surety would produce him, when 
ordered, both in the Court executing the 
decree and the insolvency Court, and in 
case he failed to do so, then the surety 
would he liable to the extent of Rs. 17,000, 
the decretal amount. 

Within one month of that date an 
application for being adjudicated an insol¬ 
vent was presented by Nathu Ram to the 
insolvency Court but it was not in proper 
form and was consequently rejected. In 
the meantime an appeal on the executisn 
side was preferred to the High Court and 
in this Court an application for stay was 
made and an ex parte ad interim stay order 
was granted on the 21st of March, 1923 
and one month’s time was given to Nathu 
Ram, judgment-debtor, to furnish security. 
This time was to expire on the 21st of 
April, 1923 and till then the proceedings 
were stayed. On the 9th of April, 1923 
the surety, «Sham Behari - Lai, filed an 
application before the execution Court in 
which he alleged that the judgment-debtor 
was present in Court and prayed that the 
surety be discharged. Notice was ordered 
to be issued to the decree-holder as well as 
to the judgment-debtor. The judgment- 
debtor apparently did not appear again 
in person, and it was this application 
which was finally disposed of by the order 
under appeal. The learned Subordinate 
Judge came to the conclusion that inas¬ 
much as the surety did produce the judg-' 
ment-debtor on the 9th of April, 1923,. 
he fulfilled his undertaking and must, there¬ 
fore, be discharged from all liability. The 
decree-holder has appealed from this 
order. 

A preliminary objection was taken on 
behalf of the respondent that no appea 
lay. It was first contended that the case* 
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did not fall under S. 47 of the Code of'Civil 
Procedure but fell under Order 38, rule 3. 
If that contention were to be accepted 
then an appeal is expressly provided from 
that order under Order 43, rule 1, sub¬ 
clause ( q). We are , however, of opinion 
that this case clearly fell under S. 47 of 
the Code. Under section 145 when any 
person has become liable as surety for the 
fulfilment of any condition imposed on 
him, the decree or order may be executed 
against him to the extent to which he has 
rendered himself personally liable in the 
manner provided for the execution of the 
decree and such person shall for the pur¬ 
poses of appeal be deemed a party within 
the meaning of S. 47. It is clear that by 
his undertaking, Sham Behari Lai render¬ 
ed himself personally liable and the exe¬ 
cution could proceed against him if he did 
not fulfil the condition imposed on him. 
For purposes of appeal he must be deemed 
to have been a party to these proceedings. 
The order passed by the learned Judge 
of the Court below was an order passed in 
the execution department practically 
declaring that the person, who 
was so made liable and who was to 
be deemed a party really was not liable. 
This, in our opinion, decided a question 
relating to the execution and discharge of 
the decree and was determined by the 
execution Court. In our opinion, therefore 
the order passed must be deemed to be a 
decree within the meaning S. 2 of the 
Code and an appeal would, thereforr lie. 

On the merits we are satisfied that this 
appeal must be allowed. Under the terms 
of the security bond as well as S. 55 of 
the Code, the surety had to undertake 
that the judgment-debtor would apply to 
he declared an insolvent within one month 
of that date and he would appear, when 
called upon, in any proceedings upon the 
application for insolvency or upon the 
decree in execution of which he was arrest¬ 
ed. The surety had never been called upon 
by the Court to pioduce the judgment- 
debtor. He brought him to the Court on 
the 9th of April, 1923 at his own 
instance. On that date the decree-holder 
Was not present in Court and also the stay 
order passed by the High Court was in 
force and it was impossible for the Court 
or the decree-holder to take any steps to 
have the judgment-debtor taken into 
custody. The production of the judgmeot- 
ebfcor in Court on that date, therefore, 
laid not amount to his appearance when 
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called upon to appear. It is not suggested 
that the judgment debtor was produced by 
the surety on any date after the 21st of 
April, 1923 when the stay order had expi¬ 
red and when the decree-holder would be 
in a position to get the judgment-debtor 
arrested so as to he restored to the 
position he occupied before the secu¬ 
rity was furnished. Even if it he conce¬ 
ded that it is open to a surety to apply at 
his own instance to the Court to discharge 
him, that must be only when the Court 
sees that thereby the decree-holder is in 
no way prejudiced, otherwise the under¬ 
taking given by the surety cannot be said 
to have been fulfilled. In our opinion the 
appearance of the judgment-debtor on the 
9th of April. 1923 did not amount to a 
fulfilment of the condition imposed on the 
surety by the security bond. On that 
date the Court could not do anything with 
judgment-debtor. It follows, therefore ,the 
that the order discharging the surety was 
not a proper one and cannot he upheld. 
We accordingly allow this appeal and 
setting aside the order dated the 14th of 
May, 1923. dismiss the present applica¬ 
tion for discharge made hv the surety with 
costs in both C-.urts. 

Appeal accepted. 
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Lindsay, and Kanhaiya Lal, JJ. 

Narain Singk—PUintiff— Appellant. 

v. 

Craj raj Defendant—Respondent. 

Second Appeal No. 359 of 1923, Decid¬ 
ed on 10th November 1924, from a deoree 
of the Addl. Sub. J., Banda. 

(a! Wajih-ul-ar?. — Construction — Language of 
another waj ib-ul-arz cannot be considered^ 

The language of one wajib-ul-arz cannot he in¬ 
terpreted by the language oi another. [P. 340 Cl.] 

, W Pre-emption — Waj ib-ul-arz — *' Whenever 
stare of co-sharer is sold oi mortgaged” — Prefer • 
on e among cc-sharers inter se is not excluded . 

The pertinent words relating to the right of 
pre-emption and contained in a chapter of tho 
wajib-ul-arz expressly dealing with the rights of 
co-sharers inter se were, “ whenever the share of 
a co-sharer is sold or mortgaged” ; 

Held : that the right of pre-emption arose not 
only on sale or mortgage to a stranger but that 
there was a preferential right inter se between co- 

sbarera * [P. 340.0.1,2] 

K. N, Laghate —for Appellant. , 

Rama Nama Prasad for Respondent. 


m Allahft bad Shib Chaban Das v. Khabka 

Judgment.— After hearing the learned 
counsel we think that this appeal should 
prevail. The question is one of interpre¬ 
tation of a wajib-ul-arz . It is not denied 
that a custom of pre-emption exists. The 
question is whether under the record of 
that custom the plaintiff had a better 
right to acquire the property than the 
defendant-vendee. The Court of first in¬ 
stance held in favour of the plaintiff and 
gave him a decree for pre-emption. The 
lower appellate Court has differed from 
the view taken by the Court of first in¬ 
stance and holding that the plaintiff had 
no preferetial right, it dismissed his 
olaim. It seems to us on a perusal of the 
wajib-ul-arz before us that the interpreta¬ 
tion of the lower appella^.e Court cannot 
be supported. According to what we find 
in the wajib-ul-arz the provisit ns relating 
to pre-emption are contained in the second 
chapter which deals with the rights of co¬ 
sharers *nter se (ba khudha !. We come 
then to clause Id which deals with the 
custom of pre-emption and there it is 
Btated that where a share of a co-sharer is 
transferred by a sale or mortgage, first a 
co shaier who is a sharik and then co¬ 
sharers of the mahal can claim pre-emp¬ 
tion, provided they give the real value of 
the property, such as might be offered by 
a stranger. In case of a dispute as to the 
prioe the decision is to he made through 
the Court. 

The learned Judge, relying on certain 
rulings to which he refers in his judgment,, 
held that there no right of pre-emption 
arose in favour of any one in the village 
until there was an attempt to sell to a 

stranger, a person outside the village 

altogether. 

The language of the wajib-ul-arz refer¬ 
red to in the case with which the learned 
Subordinate Judge has supported his 
judgment was different from the language 
of the wajib-ul-arz now before us, and in 
sases of this kind we cannot interpret the 
anguage of one document by the language 
>f another. 

Taking the words as they stand, we 
think it cannot be said that the right of 
pre-emption arises only in a case where an 
attempt is made to sell a portion of the 
village property to a stranger. The words 
are absolute : “ Whenever the share of a 

co-sharer is sold or mortgaged.” It is not 
said “ sold or mortgaged to any person in 

e mrticular." All that is indicated is that 
f any sale or mortgage takes place then 
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the right of pre-emption is exerciseable by 

oertain persons in a certain order. We 

cannot hold that there is no preferential 

right inter se between co-sharers for, a 9 we 

have already said, the chapter of the 

wajib-ul-arz in which this record occurs 

deals expressly with the rights of 'oo-shar- 
ers inter se. 

Ifc may be that the learned Judge was 
led to his conclusion by the words ghair 
admi which occur in the context. The 
words ghair admi tf or stranger there 
are used in connection with the value of 
the property sold. In other words it is 
laid down that what the co-sharer must 
give in order to obtain pre-emption, is to 
be the real or market price, i.e the price 
which an outsider would give for the pro¬ 
perty. We do not think that the use of 
the expression “ ghair admi ” can be 

taken in any sense to restrict the general 

meaning of the words which precede them, 
and which show that a right of pre-emp¬ 
tion is to arise in any case where a por¬ 
tion of the village is sold or mortgaged. 

>ve do not think it necessary to refer to 
reported cases in connection wich a ques¬ 
tion of the mere construction of a parti¬ 
cular document. It seems to us that the 
Court of first instance in this case came to 
a rignt conclusion and that the decision of 
that Court should -be upheld. We there¬ 
fore allow the appeal, set aside the decree 
of the Court below, and restore the decree 
of the Court of first instance. The plain¬ 
tiff is entitled to his costs both here and 
in the Courts belcw including fees in this 
Court on the higher scale. 

Appeal accepted. 


1925 ALLAHABAD 346 

ftYVES AND MaitERJI, JJ. 

Shih Charan Das—Plaintiff — Appel 
lant. 


v. 


Defendants 


Kharka and another — 

Respondents. 

Second Appeal No. 463 of 1923, Decided 
on 5th December 1924, from a decree of 
the Dt. J., Meerut, 

T. P. Act, S 111 (q)—Mere denial of landlord's 
tit'e—Lease not forfeited. 

Under clause-(g) so nefching more is necessary 
to forfeit a lease beyoud the mera denial of the 
landlord’s title. The lessor must do seme act 
showing his intention to determine the leese. 

[P. 847, 0. a] 


r 
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Plaintiff landlord brought a suit in 1912 to 
eject the defendant lessesea and in that suit the 
defendants denied the landhrd’a title. The 
plaintiff withdrew that suit, and for nine years 
afterwards did absolutely nothing to show that 
he did intend to determine the lease, when he 
filed another suit in eject nent. 

Held that in the circu instances there was no 
forfeiture. 

Kailas Nath Katju and Kailas Chandra 
Mital —for Appellant. 

Nehal Chand and Brij Mohan Fjdl 
Dave —for Respondents. 

Ryves, J. —This is a plaintiff’s appeal. 
He is the owner of a Purwa situated 
within the Municipality of Meerut. He 
sued to eject the defendants from three 
houses on the allegation that the sites of 
the houses had been let originally to the 
father of the defendants at a rental of 
three annas per mensem lor them to build 
on, on the understanding that whenever 
the plaintiff desired it, the defendants 
should vacate the land on receiving the 
price of the materials of the buildings. 
The defendants denied that the plaintiffs 
were the owners of the land. They said 
that their predecessor-in-title had acquired 
the sites from Government. Thfiy also 
pleaded that they had paid no rent to the 
plaintiff for over 12 years and that if the 
plaintiff had ahy title originally, he had 
lost it by adverse possession. 

The lower Court held that the plaintiff 
was the owner of the land hut that the 
tenancy was a permanent one and, there¬ 
fore, decreed the suit only so far as the 
rent was concerned. The plaintiff ap¬ 
pealed. 

The learned Judge has found that the 
tenancy, so far as the pucca house was 
concerned, was a permanent one and 
dismissed the suit. 

With regard to two houses, however, 
it decreed the ejectment of the defendants 
from the two kachcha houses. There is 
no appeal from that portion of the decree. 
The plaintiff appeals with reference to 
the pucca house and three main points 
are urged:— 

(1) That once the plaintiff had establi¬ 
shed the fact that he was the owner and 
that the defendants had failed to prove 
adverse possession, the Court below ought 

* to have decreed the ejectment of the 
defendants without going into any other 
question as to what was the relationship 
between the parties. 

(2) It was held that if the Court was 
entitled to go into the question of tenancy, 


that tenancy,, as a matter of fact, came 
to an end in 1912 when the plaintiff 
brought a suit for ejectment and the 
defendants denied the title of the plaintiff. 
It ie argued that this operated as a forfei¬ 
ture of the lease and that, therefore, the 
plaintiff was entitled to eject the defen¬ 
dants, 

(3) It was objected that there was no 
material on the record from which the 
Court could find that the tenancy was a 
permanent one. 

It seems to me that when the plaintiff 
pleaded that the tenancy was cf a parti¬ 
cular nature and the defendants denied 
the tact, it was open to the Court to go 
into the question. In fact, I think the 
Court was bound to find not only that 
there was a tenancy but also what was 
the nature of the tenancy because if there 
was no tenancy the plea of adverse posses¬ 
sion would prevail as rent had not been 
paid for over 12 years. 

On the second ground I think that 
under clause (g) of S. Ill of the Transfer 
of Property Act, something more is neces¬ 
sary to forfeit a lease beyond the mere 
denial of the landlord’s title. The section 
says that the lessor must do some acfc 
showing his intention to dotermine the, 
lease. It is true that the plaintiff brought 
a suit in 1912 to eject the defendant and 1 
in that suit the defendants denied the 
landlord s title. The plaintiff withdrew 
that suit and up to the filing of this suit, 
nine years afterwards, has dote absolutely 
nothing to show that he did intend to 
determine the lease. He has not even 
issued notices to determine the lease 
before bringingthe suit. Vide : Nowrany 
Singh v. Janardan Kishor Lai Singh (l) 
and Pray Narain v. Kadir Balchsh (2). 


On the third point I think it is really a 
question of fact. The Court has found 
that the lease was granted sometime 
before the mutiny and that the terms of 
it are not definitely known. But it has 
found that the rent was merely nominal 
and has never been enhanced, that the 
sites w T ere let out for building purposes 
and were useless for any other purpose 
and that i he t enants who had built on 
this small area have sold and mortgaged 
their houses without interference by the 
plaintiff. The house in question was built 


(1) C1917J 45 Cal. 469-22 C. W. N. 312- 
I. C. 952-2/ C. L. J. 277. 

(2) [1913] 35 All. 145—11 A. L. J. 110—18 I 

i 28* 


r 


340 Allahabad Raghubir Saran Das v. Ram Das (Mukerji, J.) 


some 40 years ago and is a pucca house 
which cost over Rs. 4,000 to build. Under 
these circumstances I think the Court 
was jusfcibed in holding that so far as the 
pucca house is concerned the defendants- 
respondents’ tenancy is permanent. This 
is in agreement with the Privy Council 
ruling in Nabakumari Debi v. Behan Lai 
Sen (3). In my opinion the decision of 
the Court below is right. I would accord¬ 
ingly dismiss the appeal with costs. 

Mukerji, J— I agree. I wish to add 
only a few words. The plaintiff could 
not succeed without proving that the 
lease under which the defendants were in 
possession had come to an end. It was 
not enough for the plaintiff to prove that 
he was the owner of the land. If there 
was nothing else except the plaintiff’s 
ownership on the one hand, and the 
defendants’ long continued possession on 
the other, the plaintiff would not succeed, 
and for the simple reason that the defend¬ 
ants' possession would be regarded as 
adverse. The plaintiff, therefore, must 
plead and prove a tenancy. This having 
been done and established, it was further 
necessary for the plaintiff’s success to 
prove that the lease had come to an end. 
The plaintiff could prove the determina¬ 
tion of the lease in two ways :— 

(1) Either by proving forfeiture and 
some act on his part showing an intention 
to enforce the forfeiture and, 

(2) > By giving a notice to quit. 

Neither of these two conditions have 

been fulfilled. The suit was, therefore 
bound to fail. 

By the Court.— The order of the 

Court is that the appeal be dismissed with 
oosts. 
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Appeal dismissed . 


^3) [l f J07] 34 Cal. 902— (5 C. L. J. 199_ 11 

G. W. N. 865—4 A. L. J. 57U—9 Bora L R 
«4/>=17 M. L. J. 397-2 M. L. T. 433 *(p/c.) 
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Mukerji, J. 

Raghubir Saran Das —Plaintiff—Ap¬ 
pellant. 

T. 

Ram Das —Defendant—Respondent. 

Second Appeal No. 494 of 1923, Decid¬ 
ed on 12th November, 1924, from a de¬ 
cree of the Dt. J., Meerut. 


(a) Arbitration—Parties asking Court to decide 
by leal inspection— No inten f ion to be bound by 
decree Decision is not award— Appeal lies. 

The plaintiff claimed that the plaint wall 
and land were his private property. He com¬ 
plained that the defendant interfered with 

f . P°? ses9i °» in certain ways. At the 

trial of the suit the counsel for the parties stated 
that they were not prepared to adduce any oral 
evidence. They suggested that the judge should 
inspect the locality and should decide the 
case on the basis of what he might see on the 
spot and on an examination of such documentary 
evidence as might be adduced by the parties up 

o 3 p. m., of the day on which the statement 
was recorded. 

Held : that no intention on the part of the 
parties to bind themselves by the decision ihat 
might be given by the Court could be gathered 
from the language used in the case, and as all 
that the parties did was to make a statement 
that they were not going to adduce oral evidence 
and that they requested the Court to exercise 
its inherent power of inspection of the locality, 
the Court was not constituted an arbitrator aud 
its judgment was not an award and was open 
to appeal. [p 349> c lj2 ] 

(6) Possessory right - Property frequented by 
public — Ao right arises. 

No question of possessory right can attach to 
property frequented by passers by as if it wtre 
a public road. [P 350, C 1] 

(c) Possessory right—Rigid cannot be extended 
beyond actual user. 

If user of a wall to support a roof has given 
Ihe plaintiff any possessory right, that poases- 
sory right must exist on those portions of the 
wall alone which support his buildings or beams. 

His possessory right cannot he extended, by any 
fiction of law, or as a matter of inference, over 
any other portion of the wall, a portion only of 
which ie in plaintiff’s use. [p 350 , (j lj 

(d) Easements Act, S. 27— Right to drop water 
on ground — Servient owner can do act whereby 
water will first fad on the roof of a house and 
then on the ground. 

Where a person has acquired by grant from 
a Municipality a right to drop water on a public 
road the Municipality will be at liberty to per¬ 
mit another person to build a house, so that 
the water from plaintiff’s house, insfceai of falling 
directly on the road will fall on the roof of that 
house and then fall into the street. [P 350, C 2] 

Peary Lai Banerji and Kailas Nath 
Katju —for Appellant. 

Kailas Chandra Mital —for Respondent* 

Judgment. This second appeal raises 
some interesting points of law. It ap¬ 
pears that the suit related to a ceratin 
wall and a piece of land immediately to 
the south of it. The plaintiff who is the 
appellant before this Court claimed that 
the wall and the land were his private 
property. He complained that the res¬ 
pondent, the defendant, interfered with 
his right of possession in certain ways. 

At this stage of the case it is not neces- 
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sary to enter into the details. The Court 
of first instance partially decreed the suit 
and ordered the supposed interferences 
with the right of the plaintiff to be re¬ 
moved. The lower appellate Court came 
almost to a directly opposite conclusion 
and ordered the suit to be dismissed in 
toto. The first point that has been taken 
in this Court is that no appeal lay to the 
Court below. This plea arises out of the 
following circumstances. At the trial of 
the suit, the counsel for the parties stated 
that they were not prepared to adduce 
any oral evidence. They suggested that 
the Court, Subordinate Judge, should in¬ 
spect the locality and should decide the 
case on the basis of what he might see 
on the spot and on an examination of 
such documentary evidence as might be 
adduced by the parties up to 3 p. m., of 
the day when the statement was recorded. 
The learned Subordinate Judge inspected 
the locality, examined the documentary 
evidence, heard the arguments for the 
parties and decided the case. It is urged 
for the plaintiff-appellant that the parties 
really constituted the Subordinate Judge 
their sole arbitrator of the case and that 
the judgment was really an award of an 
arbitrator, and no appeal lay to the Dis¬ 
trict Judge. Several cases reported in 
Shahzadi ftr.qam v. Muhammad Ibrahim , 
(l) Bahir Das Chakravarty v. Nabin 
Ghunder Pal (2), Nidamarthi Mukkanti 
v. Thamman Ramayya , (3) and Chinn a 
Venkatasami Naicken v. Venkatasami 
Naiclen, (4) have been relied on on behalf 
of the appellant in support of his argu¬ 
ment. I have examined each and every 
one of these cases and I have found 
that the intentions of the parties in those 
cases were clear and were that they were 
binding themselves by the decision that 
might he given by the Court. No such 
intention can he gathered from'the langu¬ 
age used in this particular case. All that 
the parties did was to make a statement 
that they were not going to adduce oral 
evidence and that, they requested the 
Court to exercise its inherent power of 
inspection of the locality. That is all. 
rhe parties did nothing beyond this. It 
wasopen^to the parties not to arldne* 

* (l) [1921] 43 All. 266 - 

A. L. J, 14, 

« f.S 29 CaK 30 ’~ 6 C - W. N. 121. 

(3) [1903] 2G Mad. 76. 

(4> [19191 42 Mad. 625 — 36 M.L. J. 291 — og 

jf: w. n.‘ 2 *>i 7 ~ 51L 827 ~ (l919 > 


59 T. C. 787 — 19 


any oral evidence. As a matter of fact, 
in the circumstances of a case like this, 
the oral evidence could be of little use. 
The oral evidence that could be adduced 
would only go to show the state of facts 
as could be ascertained more easily on 
an inspection. The facts were, for exam¬ 
ple, how certain beams lay, certain 
spouts existed and so forth. In my opi- 

nion an appeal did lie to the lower ap¬ 
pellate Court. 

Coming to the merits of the case, the 
learned Judge has found that the plaintiff 
had no title to the property claimed, viz., 
to the.wall and the land and dismissed 
the suit. The Jourt also considered cer¬ 
tain oi her aspect of the cases which will 
be mentioned presently. In this Court, 
it has been urged that if the lower Court’s 
finding that the plaintiff had not title be 
accepted as final, there still remained the 
fact that the plaintiff had certain posses-, 
sory rights and the lower appellate Court 
had ignored the Consequences of such 
rights as were apparent on the face of 
the record. I propose to examine this 
aspect of the case, '[’here can be no 
doubt that the finding of the learned 
Judge as to title is conclusive. This find¬ 
ing is based on facts observed on the 
spot and on examination of the docu¬ 
mental y evidence adduced b> the parties. 

The C . ourtl found thafc ihQ wall which the 
plaintili claimed as his own was a part 

of a much large tract of land within 
which were good many shops and business 
quarters. The Judge found that the land 
which the phintiff claimed *s his own 
was a portion of a lane which went all 
round the land enclosed by the wall and 
inferred that it was a part of the site or 
the market Smithganj itself which was 
enclosed by the enclosing wall. These 
were findings to which the lower Court 
had absolute jurisdiction to arrive and 
I am clear that this finding is binding on 
th s Court. 

Now coming to the question of posses¬ 
sory right and the consequences thereof 
the Court of first instance dismissed .» 
part of the plaintiffVsuit and there was 
an appeal against that^ judgment. We 
need not therefore consider that part of 
the plaintiff’s suit which failed in the 
Court of first instance. The judgment of 
the appellate Court shows that • only one 
point was taken before it, concerning the 
question as it remained after the finding 
that the plaintiff had no title either to 
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fcbe wall or to the site. As the judgment 
shows, it was urged on behalf of the plain¬ 
tiff that the defendant's new building had 
blocked up two of his windows, opening 
on the lane. The learned judge pointed 
out that these openings had been created 
during the course of the suit and when 
the defendant was erecting his own build¬ 
ing. It is clear therefore that there are 
no merits in this portion of the case. T 
ma y point out that nothing was said in 
the plaint about these windows for the 
simple reason that they never existed 
when the claim was filed. 

The Court of first instance having found 
that the wall and the land belonged to 
the plaintiff ordered that the mud spread 
on the surface of the laud (whi ;h has 
been described throughout as (abchak) 
should be removed and the room built 
over the land should he demolished and 
the water spouts of the plaintiff should 
he restored to their original condition. 
This is all the relief which the plaintiff 
gob^ there. Now if the land he nob plain¬ 
tiff’s property no question of the removal 
of the earth that was stored on that land 
arises. According to the plaintiff’s state¬ 
ment in the plaint, the abchak land in 
suit used to he frequented by passers by 
almost as if it were a public road. No 
question of possessory right can therefore 
attach to such property. We have to 
remember that title, there is none. The 
land lay vacant and people visiting the 
market passed over it. Theie was there¬ 
fore no de facto possession of the plaintiff 
over the land. Order as to demoli j’on of 
the roof cannot he sustained in the ab¬ 
sence of a finding that the land over 
which the roof as built was the pro¬ 
perty of the plaintiff. It is true that the 
plaintiff has used a part of the wall, 
which he claimed as his and which has 
been found not to be his, for the purpos¬ 
es of supporting his own building. But if 
this user of the wall has given the plain- 
tiff any possessory right at all, that pos¬ 
sessory right must exist on those portions 
of the wall alone which support his build¬ 
ings or beams. His possessory right can¬ 
not be extended, by any fiction of law, 
or as a matter of inference, over any 
other portion of the large wall, a portion 
only of which is in plaintiff’s use. His 
claim therefore to have the roof built over 
the lane removed cannot be sustained in 
any view of the case. 

I’here remains the question of spouts. 


is v. Ram Das (Mukerji, J.) 1925 

It appears that the water from the spouts 
will no longer flow over the surface of 
the lane, but will fall on the roof of the 
newly built room and will be drained off 
from that place. It has been urged that 
it is an absolute right of the plaintiff to 
let the water from his spouts fall on the 
land and that the defendant had no right 
to interfere. It is the decided opinion of 
both the Courts below that the suit is\ 
based in pure stubbornness on the part 
of the parties and that the actual in¬ 
convenience suffered by the plaintiff was 
insignificant. The question then is whe¬ 
ther the fact that the plaintiff’s spouts 
dropped water on the surface of the land 
will entitle him to insist on any building 
erected under the spouts being removed. 
The learned Judge in the Court below has 
found that the lane is the property of 
either Government or the Municipal 
Board. He has found that the plaintiff 
obtained from time to time the permis¬ 
sion of the Municipal Board to erect his 
building*. The utmost then that he can 
say is that the Municipality by allowing 
him to construct the spouts granted to the 
plaintiff a right of easement to dischargo 
water from his roofs over Municipal land. 

If thit he so the plaintiff cannot claim 
any higher right than that of the owner 
of a dominant heritage. It is common 
ground that the construction in dispute 
was made by the defendant with the per¬ 
mission of the Municipal Board. The 
Municipal Board would have a right as 
the owner of a servient heritage to make 
any arrangement they like so long as they 
did not thereby restrict the easement or 
render its exorcise less convening The 
principle underlying will be found enacted 
in S. 27 of the Easements Act. It cannot 
be said that the right of dropping of 
water was a possessory right. The right 
might at the most be a right of easement 
acquired by grant and nothing else. If it 
he a right of eneraent, the law enacted 
in S. 27 of the Easements Act will apply 
in full force. If it did not, the plaintiff's 
position would he worse. 

I am satisfied that there is nothing iD 
this appeal which should induce this 
Court to interfere with the judgment of 
the learned District Judge. The appeal 
fails and it is hereby dismissed with costs 
which will include counsel’s fees in this 
Court on the higher scale. 
th * Appeal dismissed . 


1925 


1925 ALLAHABAD 351 


Kcjber V. Bamakar Dat (Daniels, J.) 


Allahabad 351 


Ryves and Daniels, JJ. 

Knker Upadhia—Plumtift— Appellant. 

v. 

Ramakar Dit Upadhia and others— 
Defendants—Respondents. 

Second Appeal No. 617 of 1923, Decided 
on ilth December 1924, from a decree of 
Dt. J., Azamgarh. 

Civil P. C., 0. 32 H . 3 —Appointment irregular — 
A o prejudice to minor—Decree is binding — Omis¬ 
sion to appeal is not n gUgence . 

So long a? the miner has not been prejudiced, 
mere irregularity in the appointment of a guar¬ 
dian will not be a ground for setting aside the 
decree. 1023 Lah. 575 and 14 A.L.J. 589 

. [P 351 C 2] 

Omission by guardian to appeal in consequence 
of legal advice that an appeal would be unsuccess¬ 
ful, does not amount to negligence. [P 352 C I] 

Mukhtar Alimad —for Appellant. 

Iqbal* Ahmad — for Respondents. 

Daniels, J. This appeal arises out of 
a suit brought by Kuber Upadhia, a 
minor, for a declaration that the decree in 
4uit No. 308 of 1912 was not binding on 
him because he was not properly repre¬ 
sented in that suit. That suit was brought 
on a mortgage bond executed by Muasi, 
the father of the plaintiff-appellant and 
Hanuman, Muasi’s brother. The plaintiff 
in that suit joined the two minor sons of 
Muasi, one of them being the plaintiff, as 
defendants and proposed that Muasi 
should he appointed their guardian ad 
litem. As a mitter of fact, Mt. Sonbarsa 
ivunwar, the mother of the plaintiff, was 
appointed guardian by the Court, in spite 
o brie fact that when notice was served 
on her inviting her to become guardian 
she refused to accept the notice. At the 
oaring the father filed a written state¬ 
ment contesting the suit on his own behalf 
and on behalf of his sons and he defended 

he suit. The suit was decreed and the 
lather did not appeal. 

In this suit as brought the allegation in 
0 plaint was that the father’s failure to 
appeal from that decree was gross negli¬ 
gence and that, therefore, the decree 
should not be held binding on the plaintiff. 

further allegation was made in the 

P amt that the father had actually colluded 
with the plaintiff. 

, r . h6 L trial ^ our k decreed the suit holding 
that the minor plaintiff was not properly 
represented in the former suit and that, 
orefore, the proceed ngg as against him 
were void. On appeal the learned District 

Bk r r er8ed fchi8 decree - He held that 

although the proceedings as to the appoint¬ 


ment of a guardian were irregular never¬ 
theless the father had, in fact, actod as 
guardian and defended the suit and that 
his interests were in no way adverse to 
his sons who were born after the mortgage 
was made, (so that no question of legal 
necessity arose), and that the sons had 
been in no way prejudiced. 

Before us it has been argued broadly 
that where the provisions of Order 32 are 
not strictly complied with everything 
that follows thereafter is null and void 
because, it is said, that the language used 
is mandatory. There are a number of 
decisions of this Court in which it has 
been held that so long as the minor has 
not been prejudiced, mere irregularity ini 
the appointment of a guardian will not be] 
a ground for setting aside the decree. In, 
this case it is to he noted that the father 

of the present plaintiff-appellant is joint 
with him and the facts of the case cannot 
do distinguished from those of Ram 
Barechha Ram v. Tarak Tiwari (l). I n 
that case the manager of a family who 
was a defendant declined to act as a 
guardian ad litem for one of the minor 
defendants. The Court thereupon appoint¬ 
ed the Nazir as guardian without issuing 
the requisite notice as required under 
Order 32, rule 3, clause 4. The Nazir put 
in no defence. The manager, however 
cot tested the suit and it was held that in 
the absence of any finding as to fraud or 
collusion, although there had been grave 
irregularity in the appointment of a 
guaidian ad litem, yet as the manager of 
the family had fully contested the suij, 
the minor had in no way been prejudiced 
and could not get the decree set aside. It 
has been held in several cases, one of the 
most recent of which is Phulli v. Dehi 
Prasad (2), that the absence of a formal 
order appointing a guardian ad litem for a 
minor is not in itself sufficient to render 
subsequent proceedings void in the absence 
of any prejudice having been found to 
have occurred to the defendant minor 
We agree with both these decisions. In 
this case there is i o finding of collusion. 
The only negligence which is attributed 
to the father is the fact that he did not 
appeal against the decree in suit No. 308 
of 1912. Whether the father was likely 
to have been successful in appeal in that 
case depended upon a right construction 
of the mo rtgage deed on which the suit 

“(1) [1910] 14 A.L.J. '-H) =:s3 J.(H oT~ 

12) 1923 Lah. 575=5 hxh. 38. * 
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was brought, The learned District Judge 
has come to the conclusion that if it was 
necessary to decide that point, he would 
have agreed with the Court in that case. 
If the Court is right in holding that the 
father did not appeal in consequence of 
legal advice that an appeal would be un¬ 
successful, it is obvious that no negligence 
can be attributed to him. In our opinion 
the appeal fails and is dismissed with 
costs including in this Court fees on the 
higher scale. Appeal dismissed. 
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Neave, J. 

J'agannath Prasad and'others —Appel¬ 
lants. 

v 

•7 ado Rad Plaintiff—Respondent. 

Second Appeal No. 1633 of 1922, Deci¬ 
ded on 31st July 1924, against the decree 
of the Sub. J., Muzaffarnagar, D/- 16th 
May 1922. 

* Civil P. 0., 0. 34 11. (y—Decree against Hindu 
widow Oth/tr properties can be atta ked— Hindu 
J.av> — Alienation. 

The secured creditor of a Hindu widow, on the 
security proving insufficient to satisfy liis decree 
thereon is entitled to proceed against the other 
propert es. [P 852 0 2] 

P . L. Banerje —for Appellants. 

A. P. Dube —for Respondent. 

Judgment —The issue remanded to 
the Court below has been decided in the 
affirmative, the learned Subordinate 
Judge holding, as the Munsif did before 
him, that the loan taken by the ladies 
was for legal recessitv. This finding has 
been challenged on the grounds that it is 
based only on recitals in the deed itself 
and because no notice was given by the 
lower Court to the respondent to appear 
on the date fixed for determination of the 
issue. The lat.er ground has not been 
pressed. As regards the former the learn¬ 
ed Subordinate Judge has considered other 
evidence which he has held to cerroborate 
the recitals in the deed and to prove that 
actually the money Was applied to the pur 
pose alleged therein. 

We have it.then that Mt. Katori leot 
money to the widow of Asharfi Lai for 
legal necessity and secured the debt by 
the execution of the mortgage bond. The 
property secured proving insufficient she 
obtained a decree for the balance under 
0. 34 R. 6 and attached the money now 
in suit. 

The lower appellate Court has held that 
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the case is covered by the authority of 
Kallu v. Faiyaz Ali Khan (l). The learn¬ 
ed counsel for the respondent relies on the 
same ruling and also cites Dhiraj Singh 
v. Manga Ram (2). In both these cases 
however there is one important difference 
which makes them distinguishable from 
the present case, for in both the 
debt, though for legal necessity, was un¬ 
secured’ In Kallu v. Faiyaz Ali Khan 
U] the Court remarked • at page 398 
when Deokishen lent money to ’ Mt. 
Gaura in 1883 he chose to do sa on her 
personal security. He did not obtain from 
her any mortgage of her husband’s pro¬ 
perty. That being so, we hold that any 
decree which he obtained on his simple 
money bond could only hind -the rights 
and interests of his debtor on whose per¬ 
sonal security he had advanced the money. 

Mt. Gaura is dead. She had only a wi¬ 
dow’s estate, and with her death the 
rights and interests in the property in suit 
Purchased in execution of the decree 
against her came to an end,” So too in 
Dhiraj Sing v. Manga Ram (2) the learned 
Judge: say “ the plaintiff, if he had cho¬ 
sen, could before lending his money, have 
obtained from the Hindu widow the secu¬ 
rity of the ancestral property by obtain¬ 
ing a mortgage. He did not choose to 
demand a mortgage before advancing his 
money : he accepted the personal liability 
of the widow. He now seeks to get a de¬ 
cree under which he can bring to sale 
the ancestral property in the hands of the 
leversioners. He seeks a decree w r hich 
would bind that property. In other words 
he is seeking a decree in this suit, there, 

being no assets of the widow in the hands 
of the reversioners, which he could only 
have obtained if he had a valid charge on ^ 
the ancestral property.” Here the facts 
are precisely the opposite. The creditor 
did obtain a mortgage and it is in execu¬ 
tion of the decree she obtained on that 
mortgage that she got the further decree 
under 0. 34 R. 6 under which she now 
seeks to take the money in suit. I hold 
that she is entitled to do so and allowing 
the appeal I restore the decree of the first 
Court. The appellants will get their costs 
throughout including in this Court fees on 
the higher scale. 

Appeal allowed 

-~_ j I 

(1) [1903] 30 All. 394 = (1908) A. W. N. 173 = 5 
A T J 4^ 0 

(2) [1897] 19 All. 300=(1897) A.W.N. 69. 


1925 Mt. Sham Devi v. Bhagwat 

1925 ALLAHABAD 353 

Mokerji, J. 

Mt. Sham Deni— Plaintiff—Appellant. 


v. 

Bhagwat Dagal Defendant —Respon - 
dent. 

Second Appeal No. 561 of 1923, Decided 
on 14th November, 1924, against the 
decree of the Dt. J., Bulandshahr. 

(n) Civil P. C., S. 100 —Inference from admitt• 
ed entries is a question of fact. 

An inference of fact from admitted entries 
in documents cam ct te disti r) ed in second 
appeal unless the inference is perverse or ille^i- 
timate. . [p. 354 c.°l] 

(6) Limitation Act, S. 19—Statement that mart- 
yagee riijits were purchased is not acknowledgment 

of liability to be redeemed. 

When a man says t at he purchased a certain 
mortgagee right he only means that he purchased 
certain property which ca ne into possession of 
the vendor as a mortgagee. All that he admits is 
that the vendor ca ne into posses on of the pro¬ 
perty on loot of a mortgage. No question arises 
in his mind as to vvkeiker the. mortgage sub.,its 

or has beco ne ti ne barre l. The statement by 

itself does not signify to the mind of the person 
making the statement or to anbody else that the 
maker of the statement thinks or believes that he 
is liable to be redeemed at the date of making the 
statement. Such statement therefore is not an 
acknowledgment within S. 19 as any acknowledg¬ 
ment of the original trausiction would not neies- 
sarily a noiint to an ackno*ledgmeot that the 
liability which would iollow from the o-igi-al 
transaction subsists at the date of the sta.e- 

monfc * [P. 355, C. 1] 

B. A. Mukerji and S. N. Maker]i —lor 
Appellant. 

Pearij Lai Bauer]i and S. N. Gupta— 
for Respondent. 

Judgment.— The plaintiff of the Court 
of first instance is the appellant in this 
Court. She brought, as a purchaser of 
tho equity of redemption, a suit for re¬ 
demption of a mortgage alleged to have 
been executed in 1843. The suit succeed¬ 
ed in the Court of first instance but the 
learned District Judge on appeal dismissed 
it. He came to two conclusions, viz., the 
appellant had failed to prove that she had 
any subsisting title to the property at the 
date of the suit and that the suit was 
barred by time. In appeal, it is contend¬ 
ed that both the findings are incorrect. 
The learned Counsel for the respondent 
urged that the finding as to title was a 
finding of fact and was binding on this 
Court. On the question whether the fin¬ 
ding of the learned Judge was a finding 
of fact, the argument of the learned 
'Counsel for the appellant was that the 
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facts were all admitted, the interpretation 
otthe documents was all admitted, but 
the argument of the learned Judge was 
faulty and it was open to this Court to 

see where the fallacy of the argument of 

the learned Judge lay and then it was 
further open to this Court to consider the 
case on the merits. In order to appreciate 
this argument it was nccessan to go into 
the evidence which was practically entire- 
ly documentary. I haie examined tho 
entire evidence and that evidence stands 
as follows:—It appe irs that there were 
two brothers Asalat Khan and Karim 
.oakhsh, each ol the brothers owning a 10 
biswas share in a certain village. This 
was in It-06. As I have said the mort- 
gage was executed in 1843. It appears 
that the factum of the mortgage was 
found established by the Court of first 
instance and .he question was not raised 
again before the learned District Jud"e 
Then we find that by 1855 the property 
o the brothers had been alienated. 
Karim Bakhsh . had mortgaged 5 biswas 
to one Ch'ttar Mai and 5 biswas to one 

kS uU ?u k 0ut 0 the share of AsaIat 

aiu n , bl3 , Wa ? ba,d beetl Purchased by 
Abdullah and Abdullah had taken a 

mortgage of the remaining 2^ biswas 
H is this mortgige of biswas that i. 
sought to be redeemed. Then we find 
thao Abdullah s son Abdul Latif joined 
the muuneei-s and his property was confis¬ 
cated. In 1861 Ins property was sold and 
was purchased by tho responder t’s ances¬ 
tor. Hus property was described as 8 
biswas proprietary rights and 6 biswas mort¬ 
gagee rights. It will bo noticed that a 
certamcnangehad taken place between 
18.JJ and 1861 when the auction sale was 

S;si Ii *7 1 UK Ab(Jullah had Proprietary 

m 7^ biswas. I n i 36l he had only ° u 

biswas mall wj,, 8 biswas in proprietary 
nght9 and 6 biswas as a mirtgigea. Then 

it appears that in the khe^afc of 1861 

Which 13 to be found in the wajib-ul-arz of 
that year dated the 10th ol October, 1861 
the property was recorded as follows 
Descendants of Karim Bakhsh’s mort- 
gagors o’ 4^ biswas, the same property 
being held by Harsukh Rai (the ancestor 
ot the respondent) as mortgagee. Harsukh 
Rn proprietor of 9^ biswas. It was 
stated that out of these 9H biswas he had 
purchased 8 biswas belonging to Abdul 
Latif and he had purchased lU hisw ao 
from Karim Bakhsh’s descendants. Ohittsr 
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Mai was shown as the mortgagee of 6 
biswas being the property of Karim Ba- 
khsh s descendants. It will be noticed that 
no names of descendants of Asalat Kban 
ever appeared in the wajib-ul-arz and khe- 
wat of the 10th of October, 1861. Further, 
we find that Fatehyab son of Asalat pro¬ 
tested against this entry and made an 
application for correction of the khewat. 
His contention svas that his name 
should have been recorded as a mort¬ 
gagor of '■lYi biswas. His application 
was dismissed, we do not know for what 
reasons, on the 20th of January, 1862. Fate¬ 
hyab lived up to the year 1921, but it does 
not appear that he ever stirred himself to 
obtain a correction of the khewat. It was 
on his deatli that his descendants sold 
the property to the appellant. On all this 
evidence the learned Judge came to the 
conclusion that the appellant had failed 
to prove that she or her predecessor had 
any title in the 2^ biswas left in them. 

The learned Counsel for the appellant 
has contended that the mortgagee was 
putin possession of property and the 
mortgagee, w is bound to hand over that 
property to the descendants of the mort¬ 
gagor and it was for him, viz., for the 
mortgagee to account for the loss of title 
in the mortgagor. There can be no doubt 
that there is a good deal of force in this 
argument. Abstractly speaking this argu¬ 
ment is sound. But we have to look at 
the argument in the .light of the circum¬ 
stances of the case. W e see that between 
1855 and 1861, viz., within the space o' 
six years, a decided change had taken 
place in the entry in the khewat and that 
change was to the detriment of Fatehyab 
fi (1 escendrii)t ol Asalat fvhan. JBatehyab 
became aware of that change and he took 
steps to have an alleged error remedied. 
He failed. But he never took steps by 
way of a suit in the Civil Court or else¬ 
where tj have the error corrected. The 
question then is whether under the 
circumstances the Court below was justi¬ 
fied in saying that after the lapse of 60 
years, that is after the entry of 1861 had 
been allowed to stand for over 60 years, 
the plaintiff can say that her or her pre¬ 
decessor's title still subsists. Many things 
may have happened between 1855 and 
1861 to justify the entries made in the 
later year. In my opinion the inference 
to he drawn is an inference of fact from 
admitted entries in documents and it 
cannot he said that that inference- is. per- 
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verse or illegitimate. It is not necessary 

tor me to express my own opinion on the 

point. I do think that the Judge’s finding 

as to want of title in the appellant is a fin- 

dmg of fact and that finding is binding 
on this Court. 

As I am deciding this second appeal as 
a single Judge and there is every likeli¬ 
hood of there being a Letters Patent 
Appeal I would like to decide the second 

question, m., that of limitation as well. 

Undoubtedly the suit wouid be time- 
barred except for an alleged acknowledg- 
meni made in 1861. It appears that after 
his purchase Harsukh Eai made an appli¬ 
cation to the Collector tendering the pur¬ 
chase money and asking for a delivery of 

property to him. In this application he 
said that he was paying so much for the 
proprietary rights purchased by him and 
much for the mortgagee rights purcha¬ 
sed by him. It is argued that this state¬ 
ment o?f Harsukh Rai that he w-as paying 
so much money for the mortgagee rights 
was an acknowledgment of the fact that 
he was liable to be redeemed. Reliance 
has been placed on the case of Mam Ham 
Seth v. Seth Hup Chand (l), On the 
other hand the learned Counsel for the 
lespondent relies on the same case on 
which the Court below relied viz., Khiali 
■Ham v. Talk Ravi (2). 

I he Privy Council case relied upon by 
the appellant has been distinguished in a 
much later case by the Madras High 
^°urt, ni. t Kandasami Reddi v. Sup- 
pammal f3). lb has been pointed out in 
the Madras case that the facts before the 
L rivy Council wore entirely peculiar and 
that case was no authority for the pro¬ 
position that a mere statement that a 
certain person was a mortgagee amounted 
to a statement that that mortgage subsisted 
aq an enforcible transaction. In the case 
before the Madras High Court the suit 
was on foot of a mortgage which would be 
time-barred except for a certain statement 
in a plaint once filed by the defendants, c 
In that plaint the defendants as plaintiffs 
of the suit had stated that they had execu¬ 
te! on a certain date a certain hypotheca¬ 
tion deed for a certain amount of money 

<11 [HJ06] 33 Cal. 1047-33 T. A. 105=4 C.L.J. 

0=P- 8 Rom. L. R. 501 -10 C.W.N. 874=1 
M.L.T. 100=3 A.Lii. 525=16 M.L.J. 8C0= 

2 N.L.R. 130 (P. 0.) 

v (<2) [1010] 38 All. 540=30 I. C. 422=14 A.L.J 
■ * 34 . # Jf 

|3‘ 1922 Mad. 101=45 Mad. 443 = 42 M. L. J. 
268=15 M.L.W. 325=(1922) M.W.N. Iff. 
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and they had received the consideration 
in a certain waj. The learned Judges of 
the Madras High Court were of opinion 
. that mere statement of a fact that a 
certain mortgage hart been executed did 
not amount to an acknowledgment of an 
existing liability under it. 

there can be no doubt the question of 
law discussed in Allahabad case (14 A. L. 
•1., 834) did not atise after the finding that 
the mortgage sought to be redeemed had 
not been established. But the case be¬ 
fore this Court was a first appeal and it 
was probably necessary for the learned 
Judges to decide all the questions raised 
before them. In the Allahabad case the 
question raised was very similar to the 
question raised in this Court. Indeed, 
the alleged acknowledgment in the Allaha- 
i bad case was in much stronger language. 
The learned Judges following the case of 
Dha V7U/ 1 Bkital v. Gobind (s) were of 
opinion that an acknowledgment must be 
conscious acknowledgment and must 
show that the person who was, acknowle¬ 
dging understood that he was by the 
statement, acknowledging a liability. Their 
Lordships quoted m extenso from the 
Bombay case and came to the conclusion 
that the document before them did not 
amount to an acknowledgment. 

Apart from authority, on the language 
of S. 19 oi the Limitation Act, it appears 
clear to me that for a statemant to amount 
to an acknowledgment there should lie an 
.acknowledgment of liability. When a 
[man says that he purchased a certain 
(mortgagee right he only means that he 
jpurehased certain property which came 
(into the possession of the vendor as a 
mortgagee. All that he admits is that tbe 
vendor came into possession pf the pro¬ 
perty on foot of mortgage. No question 
arises in his mind as to whether the mort¬ 
gage subsists or has become time-barred. 

I * J a ^ not signify 

to the mind of the person making the 

statement or to anybody else that tbe 
maker of the statement thinks and be¬ 
lieves that he is liable to he redeemed at 

, the flate of makln k' the statement. As I 
have said apart fro m authority I am of 

opinion that an acknowledgment of liabili- 
ty must be a conscious acknowledgment 

of bhe same. 

Now, the question is whether the Privy 
r Council in 33 Calcutta has in any way so 
explai ned S. 19 of th e Limitation Act as 

U) [1884] 8 Bom. 99. :- 
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to lay down that any acknowledgment of 
the original transaction would amount to 
an acknowledgment that the liability 
which would follow from the original 
transaction subsists at the date of the 
statement. As pointed out by the learned 
Judges of the Madras High Court, the 
defendant in the Privy Council case, be¬ 
yond stating that he had a current ac¬ 
count with the estate of a deceased per¬ 
son, also stated that any such liability 
that he might be under would not disqua¬ 
lify him to he appointed an executor of 
the estate. This latter statement clearly 
signified that the man said not only that 
he had an account with the estate of the 
deceased but also that he might be a 
debtor to the estate on the date of making 
the statement. The Privy Council case 
therefore is in uo way an authority for the 
case now before me. I therefore agree 
with the Court below that the suit is 
time barred. 

The result is that the appeal fails and 
it is hareby dismissed with costs which 
will include Counsel’s fees in this Court on 
the higher scale. 

Appeil dismissed. 
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Lindsay and Kanhaiya Lal, JJ, 

Um f ir Daraz and' anothei —Plaintiffs 
Appellants. 

v, 

Sti Ram Idas Defendant — Respon¬ 
dent. 

Second Appeal No. 753 of 1923, Decid¬ 
ed on 9th January 1925, from a decree 
of the Dt. J., Saharanpur. 

(а) Pre-emption Suit for—One plaintiff having 
no right to preempt—-Whole suit fails. 

Jr is fatal for a plaintiff in a pre-emption suit 
<> associate with him in that suit any person 
yT° 1S ,iot cn titled to pre-emption. (1888) 5 AL 
l9/ hoV - [P.33G.C 1*’ 

(б) Civil P. C., O. G, R. IV— Pre-emption suit — 
One plaintiff not entitled—Suit dismissed — Ap¬ 
peal— I nentitled plaintiff's name cannot be removed 

1 lie Court is not entitled to'resort to any powers 
of amendment which it has under the Code of 
. 11 Procedure in order to allow an amendment 

in a case of pre-emption suit where the plaiutiff 
whose suit has been dismissed on the ground of 
his violation of the law of pre-emption by as¬ 
sociating with himself in the suit a person not 
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entitled to pre-emption, seeks at the appellate 
stage to cure the defect by striking out the 
name of the other plaintiff. [p. 355 , C. 1] 

S. A. Haidar —for Appellants. 

Nehal Chcind —for Respondent. 

Judgment. We are of opinion that 
this case has been rightly decided in the 
Courts below. The decision no doubt has 
been on technical grounds, but as the 
learned Judge of the lower appellate 
Court has observed, the law of pre-emp¬ 
tion is a highly technical law. 

The suit lor pre-emption, which was 
filed by two plaintiffs, Umar Daraz and 
his minor son Rafiq Ahmad, failed on the 
ground that Umar Daraz, being a person 
who was entitled t3 bring a claim for pre¬ 
emption with regard to the sale in ques¬ 
tion, associated in his claim his minor 
son, who had no such interest as entitled 
him to claim pre-emption. In fact the 
Courts below have treated the son as a 
stranger and consequently applying the 
law, which has always been folio *ed in 
this Court and as it has been expounded 
in Bhawani Prisid v. Damru ( 1), they 
have dismissed the suit. 

When the case came up here, Mr. 
Haidar, who appears on behalf of the ap¬ 
pellants, in order to cure the dt feet in 
the suit, has asked us to remove the 
name of the minor Rafiq Ahmid from 
the appeal and allow the appeal to he 
continued only by the first plaintiff, Umar 
Daraz. 


To begin with, the mere removal of 
Rafiq Ahmad’s name from the array of 
the appellants will not cure the delect in 
the Buit. Again, we do not think we are 
entitled to resort to any powers of amend¬ 
ment which we have under the Code of 
Civil Procedure in order to all >w an 
amendment in a case of this kind when 
the rule of law is that it is fatal fora 
plainliff in a pre-emption suit to associate 
with him in that suit any person who is 
not entitled to pre-emption. We may 
refer in this connection to the ca^e re¬ 
ported in Bhupal Singh v. Mohan 
Singh (2). 

We have not so for touched cn the facts 
but they are very simple. The property 
which was sold under the sale-deed in suit 
consisted of two items, namely some land 
in a village called Karondi and some 
other land in a village c illed Wahabpur. 
The first plaintiff, live?, in Karondi and 

(1) [1882] 5 All. 197 = (1882) A.W.N. 2l7. 

(2) [1897] 19 All. 324 = (1897) A.W.N. 72. 


has a share in that village. By virtue of 
his being a co-sharer in the, village he had 
no d )ubt a right of pre-emption so far as 
Karondi was concerned. 

In Waha'opur it appears that some time 
before the sale sought to be pre-empted 
was carried out a share had been acquir¬ 
ed by Umar Daraz in the name of his 
minor son Rafiq Ahmad. Rafiq Ahmad’s 
name appears in the khewat of mauz* 
Wahabpur while the name of Umar 
Daraz does not. But in the witness-box 
Umar Daraz himself admitted that his 
son Rafiq Ahmad was a mere benamidar 
for him. So far as the .property in 
Wahabpur is concerned, he .stated dis¬ 
tinctly that it belonged to himself and 
that he had bought it with his own 
money. As the Wahabpur property was 
purchased when Rafiq Ahmad was six 
years of age, it is not the least likely that 
Rafiq Ahmad had the money to purchase 
this property. On the facts, therefore, 
as admitted by the first plaintiff himself! 
he is out of Court. He has associated 
with Irm in this suit for pre-emption his 
son Rafiq Ahmad who for the purposes of 
this case must be treated as a straDger. 
Mr. Haidar, who has argued the case on 
behalf oi the appellants,, has referred us 
to a ruling ot the Oudb Court to be found 
in Abudulla v. Mt. Wahid-un-n : ssa t (3). 
There the Oudh Court refused to follow 
the law as laid down in Bhawani Prasad 
v. D mini (l). It is to he noted here that 
pre emption cases in Oudh are dealt with 
under the special provisions of the Oudh 
Laws Act, and in any case we must fol¬ 
low the decision of our own Court. So 
far as we are aware, this case of Bhawani 
Prasad v. Dimrii (I), has been consis¬ 
tently followed here. The result is that 

the appeal fails and is dismissed with 
costs. 

I 

Appeal dismissed. 

_ • 

(bT [1898] I 0. C. 308. ~ 
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Ryves and Daniels, JJ. 

Go pi Nath and another — Plaintiffs — 
Appellants. 

v. 

Ram Nath Defendant—Respondent. 

"Second Appeal No. 798 of 1923, De- J 
cided od 22nd December, 1924, from a 
decree of the Sub. J., Muttra. 
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Gopi Nath v. Ram Nath (Daniels, J.) 


(a) Cfrrffprative Societies Art (1912) S. 43 (2)— 
in hides election of offi ers. 

Having regard to the ve y wide form in wliicn 
S. 43 and the rales made under it are couched, 
it should be held that the word “ msiness” was 
not intended tn be confined to money business. 
The election <f its offis«rg is certainty a pm of 
the business of the society and the intention of 
the Act was that th sand any disnute of a simi¬ 
lar oliaracter sho lid be referred for the decision 
of the Re ist*ar or the arbitrator appointed by 
him in accordance with the ru es imde under 
S. 43 and i\ot co the Civ 1 Court. [P 35S C 1] 


1 . 6 ) Co-ojerative Societies Act {LI of I'Jj.2) S. 4 J—- 
Hules a ider, oy Ike U. P. (Government—R. 2) — 
Reference to aroitr at ton under Civil P. <11 Sch. 
—Rule does not cover. 

A reference to arbitrat on under the previ¬ 
sions of the second sched »le of the Ci\ il Proce¬ 
dure Code is entirely distinct fro n the procedure 
contemplated by rale 2U of the Rules. [P 3b8 C l] 

Satisk Chandra Das —for Appellants. 

Respondent was net represented. 

• Daniels, J. —This i9 an appeal by two 
preference share-holders in the Muttra 
District Cooperative Bank. The appel¬ 
lants were the plaintiffs in the trial Court. 
They brought a suit against four defen¬ 
dants for a declaration that the latter 
had not been legally elected Directors of 
the Bank aod for an injunction to restrain 
them from acting as such. The Directors 
were elected for a period of three years. 
Owing to the delay which has taken place 
in the hearing of the appeal, that period 
has now expired and it may he for 
this reason that the three surviving defen¬ 
dants are not now represented before us. 

The fourth defendant died while the suit 
was pending. 


Hie facts of the case are briefly ihe 3 e’ — 

tno m6 r eting washeld on 21st September 

iffid for the appointment of four Director 
under the hye-laws of the Society. Th< 
society was one constituted under fch. 
Co-operative Societies Act of 1912, Thu 
meeting was a disorderly one and abou 
4 p. m. it was adjourned by the Chairman 
It was adjourned on the ground* that th< 
meeting could not be concluded by day 
ught, hut the Subordinate Jhdgo alsc 
finds that the meeting, was so disorder!} 
that from the very beginning of tn< 
meeting, the Chairman, who was the Col 
leetor of the district, was unable to make 
himself heard except by means of a 
mesaphone. After the Chairman had 
left, the party of B. Ganga Prasad, which 
was opposed to the candidates favoured 
hy the;Chairman, continued the meeting 
on their own account and proceeded 
elect certain persona as Directors. 


The Chairman had originally adjourned 
the meeting until the next day, Septem¬ 
ber 22nd, 1921. On that day, find.ng 
that a number of supporters of the de¬ 
fendants had gone away under the im¬ 
pression that the proceeding's were finish¬ 
ed, he further adjourned the meeting till 
October the 4th. On 4th October a reso¬ 
lution was proposed by B. Ganga Prasad’s 
party urging that an election had already 
taken place and no election remained to 
he earned out. This resolution was dis¬ 
allowed hy the Chairman. B. Ganga 
Prasad s party then left the meeting in a 
body, and the persons remaining proceed¬ 
ed to elect the four defendants as 

Directors. 

It is clearly proved that the Chairman 
acted both at the meeting of October the 
4th and previously as a partisan. He 
was strongly opposed to the candidature 
of the persons favoured by B. Ganga 
Prasad’s party and desired to prevent 
their election if possible. The point 
which we have to determine, however, is, 
in the first place, whether the suit filed hy 
the plaintiff's 1 ies in law. The question 
depends on the interpretation of rules 
framed hy the Local Government under 
S. 43 of the Act. The Act is in many 
ways a skeleton Act and leaves very 
many important matters to he determin¬ 
ed by rules. The rule-making power is 
contained in S. 43 and is framed in the 
widest possible manner. It gives the 
Local Government a general power to 
make rules to carry out the purposes of 
the Act. and then proceeds to enumerate 
twenty particular points in respect of 
which rules may be male. The enumera¬ 
tion of these points is preceded by the 
words in particular and without preju¬ 
dice to the generality of the foregoing 
power. Among the special points men¬ 
tioned in clause f 1) is 'any dispute touch¬ 
ing the business of • a society between 
members or past members of the 
society ’. The section lays down that 
such rule* may provide for any dis¬ 
pute being referred to the Registrar 
for decision, or, if he so directs, 
to an arbitrator or arbitrators. Any rules 
made under this section are to be publish¬ 
ed in the loc\l Official Gazette and on 
such publication are to have the effect of 
law. Rules have been made under this 
section and were published in the United 
Provinces Gazette of December 6th, 1919, 
part I, page 1763. They provide, among 
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other matters, that any dispute of the 
nature specified in clause (L) of S. 43 
shall be referred to the Registrar, who 
may either decide it himself or refer it 
for decision to a single arbitrator appoint¬ 
ed by him or to three arbitrators of whom 
he shall appoint the chairman. The 
Registrar or the arbitrators are given the 
powers of a Civil Court for the purpose 
of summoning witnesses and it is laid 
down that their award shall he enforce¬ 
able by a Civil Court in the same manner 
as if it were a decree passed by such a 
Court. Jt is also provided that no such 
award shall be called in question in any 
Civil or Revenue Court. 

It has been contended before us as it 
was contended in the Courts below, that 
the word “business” in the Act and in 
these niles is confined to money business 
such as the giving of loans to members 
and the settlement of money claims. 
Having regard to the very wide form in 
which S 43 and the rules made under it 
are couched, we think that the word 
‘ business” was no! intended to he under¬ 
stood in any such restricted sense. The 
election of its officers was certainly a 
part of the business of the society and we 
(think that the intention of the Act was 
(that this- and any dispute of a similar 
character should he referred for the deci¬ 
sion of the Registrar or the arbitrators 
appointed by him in accordance with the 
rules made under S. 43 and not to the 
Civil Court. It is further contended be¬ 
fore us that a reference was made to the 
Registrar after the suit had been filed. 
The parties agreed to refer it to arbi¬ 
tration and named the Registrar of Co¬ 
operative Societies as arbitrator. On a 
reference bei lg made to him, he declined 
to act. This was a reference t) arbitra¬ 
tion under the provisions of the second 
schedule of the Civil Procedure Code and 
is entirely distinct from the procedure 
contemplated by rule 20 of the Rules of 
3rd September, 1919. In a reference to 
arbitration under the Civil Procedure Code 
an arbitrator has full discretion either to 
act or to decline to act whereas if the 
dispute had been referred to the Registrar 
under the rules, he would have been legal¬ 
ly boun i either to decide it himself or to 
refer it for decision in accordance with 
the rules, 

Por these reasons we think that the 
Court below was right in holding that the 
suit was not maintainable. We, there- 
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fore, dismiss the appeal but without 
costs as »he respondents are not repre¬ 
sented. 

'A' *■ 

Appeal rejecter1. 
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Lindsay and Kanhaiya Lal, JJ. 

0 

Kun war Nihal Singh — Defendant — 

Appellant. 

v. 

Chanda Kimwar and another — Plain¬ 
tiffs—Respondents. 

Second Appeal Nos. 774 and 775 of 
1923. Decided on 8th January, 1925, from 
a decree of the Dt. J.. Agra. 

(a) T. V. Act, S. r>3— Co-sharer not cornier of • 
plots transferred—Section does not aoply , 

S. o3 does not apply where a transfer is effect¬ 
ed to prejudice 1 lie rights of pre-emption of a 
co-sharer of the village who is not the co-owner 
°f the specifir: plots transferred. [P 859 0 21 

(M J'redemption — Suit for — Vendee can defeat 
claim by obtaining interest in village and becoming 
ro-sharcr, before decree — Contract Act, S. 28 is not 
violated thereby—Contract Act, S. 28. 

No person who claims pre-emption can suc- 
ce-d unless lie can stow a subsisting right of pre¬ 
emption ; and he cannot be deemed to have such 
a subsisting right Until he is in a position to 
show that on the date on which he seeks to 
obtain the decree he had a preferential right as 
against the defendant vendee. If prior to the 
date of such a decree the defendant vendee ac¬ 
quires an interest in the village or mahal in 
which the disputed property s situated and be¬ 
comes a co-sharer entitled to resist the claim of 
any other person brought against him, no decree 
can be.passed against him for pre-emption. The 
object of such an acquisition is clearly not to 
defeat the law of pre-emption but to acquire a 
preferential right. S. 28 of the Contract Act does 
not forbid an acquisition of that nature 

fp 860 C 1] 

I/O Agra Tenancy Act, S. 20— Equity of redemp¬ 
tion—Clift of, is no' invalid. 

A deed of gift which does not purport to trans¬ 
fer any ex-proprietary rights in mortgaged pro¬ 
perty but tfhich merely purports to transfer the 
equity of redemption held by the donors in the 
property cannot be regarded as invalid. 

[P 860 0 1] 

Narain Prasad Asthana and Girdhari- 
lal Agarwala —for Appellant. 

A. Aziz —for Respondents. 

Judgment.—These two second appeals 
arise out of two suits for pre-emption 
brought in respect of two different trans- 
actions. The decision in one case is likely 
to affect the decision iD the other. It ap¬ 
pears that Musammat Kesar was the 
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owner of a certain share in mahal khas of 
the village Anwalkjiera. On the ‘26th May, 
1919 she sold that share to Kunwar Nihal 
Singh, and a suit was brought by the pre¬ 
sent plaintiffs-respondents for the pre¬ 
emption of that property, alleging that the 
consideration specified in the deed of sale 
was bolstered up to defeat their pre¬ 
emptive right. 

During the pendency of that suit, 
Kunwar Mihal Singh, the defend ant-vendee 
obtained a deed of gift of plot No. 221 
khasra measuring 1 bigha 4 biswas situat¬ 
ed in mahal khas of the same village from 
* Daryai Singh and Balwant Singh, the 
brothers of the deceased husband of Mu- 
sammat Kesar. 'Chat deed of gift was set 
up by Kunwar Nihal Singh as a shield 
against the claim of the plaintiff-:. The 
plaintiffs, however, sought to pre-empt 
that transaction by a subsequent suit filed 
by them against the alleged donee and his 
donors on the allegation that the transac¬ 
tion was really a sale clothed in the form 
of a gift to defeat their pre-emptive right. 

The former suit was filed in the Court 
of the Subordinate Judge of Agra. The 
latter suit was filed in the Court of the 
Munsif of Agra. The decision of the 
Munsif of Agra in the latter suit was that 
the deed of gift was not a sale and no suit 
for pre-emption could therefore, he enter¬ 
tained. There was an appeal from this 
decree to the District Judge Agra who 
came to the conclusion that the donee had 
undertaken to pay a prior mortgage due to 
Rup Ram, and that the gift was to that 
extent for a consideration, promised to be 
payable. At- the same time he expressed 
the opinior that the deed of gift was void 
under S 53 of the Transfer of Property 
Act and S. 23 of the Indian Contract Act 
inasmuch as it was. intended thereby to 
defraud the plaintiffs who had filed a suit 
for pre-emption in respect of the property 
and to defeat the right which they had 
acquired by reason of the prior sale. The 
result of that decision was that the suit 
for pre-emption brought by the present 
plaintiffs-respondents in respect of the 
alleged deed of gift was dismissed. The 
plaintiffs have filed no appeal from that 
decree which has become final. The de¬ 
fendant-vendee lias, however, filed an ap¬ 
peal against that decree: and his conten¬ 
tion is that the decision of the lower 
appellate Court that the deed of gift was 
void under S. 23 of the Indian Contract 
Act or S. 53 of the Transfer of Property 


Act was erroneous. The learned District 
Judge had further held that the gift was 
virtually a transfer of an exproprietarv 
right and it was, therefore, also void under 
S. 20 of the U. P. Tenancy Act (II of 
1901). The correctness of that finding is 
also challenged here. 

These findings do not really affect the 
result of the decision in the suit for pre¬ 
emption brought by the plaintiffs in res¬ 
pect of the alleged gift, because that suit 
has failed and the decision in that suit has 
become final. Those findings only affect 
the previous suit brought by the plaintiffs 
for pre-emption of the sale effected by 
Musammat Kesar in favour of Kunwar 
Nihal Singh on the 27th May, 1919. The 
contention of Kunwar Nihal Singh is that 
by reason of the deed of gift, lie became a 
co-sharer in the mahal and that the pla¬ 
intiffs consequently were not entitled to a 
preferential right. To that the reply of 
the plaintiffs is that that gift was really a 
sale, though clothed in the from of a gift. 
That defence having failed, they fall back 
upon the finding of the learned District 
Judge that the gift was void because it 
offended against the provisions of S. 53 
of the Transfer of Property Act, S. 23 of 
the Indian Contract Act, and S. 20 of the 
U. P. Tenancy Act (II of 1901). 

We have, therefore, to examine how far 
these contentions can he sustained. S. 53 
of the transfer of Property Act has no ap¬ 
plication hacause it deals with a case 
where a transfer is effected either to de¬ 
fraud a future creditor or defeat the 
rights of co-owners or other persons 
having an interest in the property trans¬ 
ferred. The plaintiffs are admittedly not 
the creditors ol the alleged donors. They 
do not claim to be co-owners of the speci¬ 
fied plot transferred, though they may be 
co-sharers ol the village. As co-sharers 
they may have a right to claim a partition 
but the deed of gift, if valid, operates to 
transfer only sucli right < as the alleged 
donor possesses in the plots transferred, 
and so far as that interest is concerned, 

S. 53 of the Transfer of Property Act can 
have no application. That interest belongs 
exclusively to the alleged donor and the 
transfer cannot be regarded as a transfer 
made to defeat the intere-t, if any, which 
the plaintiffs may possess therein. 

S. 23 of the Indian Contract Act has 
similarly no application, because it is re- \ 
cognized that a right of pre-emption can 
be defeated by ligitimate methods known 
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'to the law. One of those inethoc g is to 
!obtain a preferen;ial or equal right by the 
•acquisition of a certain interest in the 
jmahal in which the 'disputed property is 
'situated at any time prior 30 the decree. 
No person who claims pre-emption can 
succeed unless he can show a subsisting 
light of pre-emption ; and he cannot be 
deemed to have such a subsisting right 
until he is in a position to show that on 
the date on winch he seeks to 
obtain the decree lie had a preferential 
right «ii against the defendant vendee. If 
prior to the date of such a decree the de¬ 
fendant-vendee acquires an interest iu the 
village or mahal in which the disputed 
property is situated and bee lines a co- 
sharer entitled to resist the claim of any 
other person brought against him, no 
decree can be passed against him for pre¬ 
emption. The object of such an acquisi¬ 
tion is clearly not to defeat the law of 
pre-emption but to iicquire a preferential 
right. S. 23 does not forbid an acquisition 
of that nature. 

S. 20 of the Agra Tenancy Act has also 
no be iring on the present question, because 
the deed of gift purports to transfer the 
proprietary rights of the donor. It is 
said that prior to the gift there was a 
simple mortgage effected by Daryal Singh 
and Balwant Singh in favour of Kunwar 
Nihal Singh for the purpose of paying a 
previous usufructuary mortgage held by 
Jagram Singh. But the deed of gift now 
in question does not purport to transfer 
any exproprietary rights. It merely pur¬ 
ports to transfer what on the above facts 
amounted to the equity of redemption held 
by the donors in the said property and 
the gift cannot, therefore, be regarded as 
invalid. 

The suit for pre-emption brought by the 
plaintiffs in respect of the sale of the 26th 
May, 1919 must, therefore, fail. Second 
Appeal No. 775 of 1923 is, therefore, al¬ 
lowed and ;he suit of the plaintiffs dis¬ 
missed with costs here and hitherto. 

Appeal allowed. > 

1925 ALLAHABAD 360 

Lindsay and Kanhaiya Lal, JJ. 

Hazari Fjal —Defendant—Appellant. 

v. 

4 

Abbas Mirza —Plaintiff Respondent. 

' Second Appeal No. 1111 of 1923, De¬ 
cided on 6th November, 1924, from a do- 
crea of the Dt. J., Meerut. 
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Pre-emption — Wajib-id-art — Construction — 
Mere relationship teas held insufficient to creats 
right. 

Where the wa!ib-ul-arz provided for a right of 
pre-e option in three classes of persons, namely 
11) Bh.ii liaq : qi, (■*) Bhai qaribi and (3) Digar 
hisseddrau-i-deh. 

Held, that no person can claim to pre-empt as 
a " Bhai haqiqi ” or a “ Bbai Qaribi ’ unless he 
has got the further qualification of being a oo- 
sbarer iu the village. [P. 360, C. 2.] 

M. Ft. Agarwala —for Appellant. 

Hamid Hasan and Kailas Chandra 
Mital —for Respondent. 

Judgment.—In our opinion this appeal 
must be allowed. The decision of the 
Court below is erroneous. The suit was a 
suit for pre-emption. The plaintiff in the 
case was a relation of the vendor but wae 
not a co-sharer in the village. On the 
other hand, the purchaser was a co-sharer 
in the ullage but not related to the 
vendor. Both the Courts below have held 
that in spite of the fact that the plaintiff 
was not a co-sharer, he was entitled to a 
decree for pre-emption. This decision wag 
arrived at on the language of the wajib-ul- 
arz to which we must now refer. The 
language of that document appears to ua 
to be quite clear. It provides for a right 
of pre-emption in three classes of persona 
namely : (l) Bhai haqiqi (2) Bhai qaribi 
(3) Digar hissiddran-i-deh. 

The point which was raised in both the 
Courts below was that the word “ Digar " 
in this context indicated clearly that it 
was necessary that the members of the 
first and second classes should als3 be co¬ 
sharers in tho village. In other words, 
mere relationship without possession of 
some proprietary rights in the village gave 
no title to j)re-empt. 

The Court of first instance was of 
opinion that tho word “ Digar ” did not 
import this sense into the context. Tho 
learned Judge of the lower appellate Court 
was rather doubtful on this question of 
interpretation, but he was not prepared 
to differ from the view taken by the 
learned Subordinate Judge. It seems to 
us that the meaning of the wajib-ul-arz, 
is perfectly plain and that no person canf 
claim to pre-empt as a “ Bhai haqiqi ” on 
a “ Bhai qaribi'’ unless he has got thel 
further qualification of being a co-sharor 
in tho village. 

Mr. Uamid Hasan has cited to us tw° 
eases, Abdul Wahid v. Wilayat Husain 
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(1) and Earn Din v. Pokhar Singh (2). 
It is sufficient for ns to say that tbe lan¬ 
guage of the wajibul-vrz in those two 
oases was quite different from the lan¬ 
guage of the document wffh which we are 
now concerned. We allow the appeal, 
set aside the decree of the Court below 
and direct that the plaintiff's suit do 
stand dismissed with costs in all Courts. 

Decree set aside. 

(1) [1902] A. W.N. 1C9. 

(2) [lf05] 27 All. 553 = 2 A. L. J. 258 = fiQ05) 

A. W. N. 07. 
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The plaintiff brought his suit for pre¬ 
emption on the 1 24th April, 1922. 

While that suit wae pending the pur¬ 
chaser of the property, on the 16th 
July, 1922, took a transfer of a portion 
of tl e piemises from one Ali Raza. 

Before the suit for pre-emj tion was 
decided Ali Baza on the 21st Nov. 1922, 
tiled a suit against his transferee for the 
avoidance of the deed of transfer on the 
ground of fraud and undue influence, 
Before this latter suit was decided the 
pre-emptir n suit of the ] laintiff-appellant 
was decreed on the 6th of December, 1922, 
by the Court of first instance. 

The finding of the Munsif was that the 
transfer of the 15th July, 1922, in favour 
of the vendee had not been proved. 


Nadir Husain —Plaintiff—Appellant. 

v. 

Sadiq Husain — Defendant — Respon¬ 
dent 


Second Appeal bo. 1022 of 1923, Deci¬ 
ded on 3rd November, 1924, against a 
decree of the Second Add. J., Gorakhpur. 

(a) Fra-lice—Judgment—1 re-ewpticn deace — 
Appellate Ccuit <an lake notice oj subsequent develo/ - 
meats and revet se decree. 


After tbe passing of tbe decree ty the Court of 
first instance in favour cf the plaintiff iu a pre¬ 
emption suit, certain developments took place tbe 
result of which was that the vendees title to 
immunity from pre-emption was eslabl shed. 


Held* that the Appellate Court was justified 
in taking notice ot this fact and reversing the 
lower Court's decree for pre-emption. 

[P. 3(>l, G. 2.] 

(6) Mahomedan Law — Pre-emption— Ivo a- 
tharers -L\ual rights of pre-emption—Ea, h should 
be allowed to pre-empt half . 

Where two co-sharers in a property have equal 
rights of pre-emption these rights ought to be 

veil effect to oy allowing each to pre-empt 
half the property transferred. 19 A. 4GU ; 2 l A 

m FoU - IP.3;2,C. 1.3 

(c) Civil P. C. t S. 100 —Question purely legal is 
open. 


A pure question of law can be 
time in second appeal. 


raised for first 

[P. 86*. C. 2.] 


M. Wali-ullah for Appellant. 

Gulzari Lal for Respondent, 

Judgment. —This is a pre-emption 
second appeal. The plaintiff is the appel¬ 
lant and the case has to be decided in 
accordance with the provisions of the 
Muharnmedan law of pre-emption.' 

The suit was a suit to pre-empt the sale 
of a certain fractional share of a house 
which was carried out by a document, 
dated the 20th October, 1921. 


The defendant appealed to the District 
Judge and when the case came up there 
the appeal was allowed and the plaintiff’s 
suit was dismissed in its entirety. 

The learned Judge of the lower appellate 
Court tock notice cf the fact that after the 
pre-emption suit had been decided by the 
Munsif the suit brought by e Ali Baza for 
avoidance of the transfer was withdrawn. 
The learned Judge, therefore, being of 
opir.ion that the result of the withdrawal 
was the failure of the suit and consequent¬ 
ly tee establishment of the transfer which 
Ali Baza had previously executed in favour 
of the purchaser in the pre emption suit, 
held that on the facts as they stood it was 
established that the purchaser was at the 
time of the first Courts’ decree a co sharer 
in the property. He held, therefore, that 
the plaintiff had r.o better right of pre¬ 
emption than the purchaser and so he 
dismissed the suit. 

It has been argued before us in appeal 
that lhe learned Judge of the Court below 
was in error in coming to this decision. 
The point taken is that he was not entitled 
to take r ofcice of anything which happened 
subsequent to the date of the decree of the 
Court of first instance so as to arrive at a 
decision that the transfer executed by Ali 
Baza in favour of the purchaser was a 
valid transfer. 

We do not agree with this. It seems 
to us that the learned Judge was perfectly * 
entitled to take the course he did. He 
had before him the fact that the transfer 
which had been challenged by the trans¬ 
feror had become established by reason of 
the withdrawal of the suit which was 
brought for the purpose of challenging it, 
and his decision on this point obviously 
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must relate back to the date of the 
transfer, namely, the 15th July, 1922. We 
think, therefore, that he was entitled to 
bold that at the time of the decree of the 
Court of first instance in this compromise 
suit the vendee was a co-sharer in the 
premises, a portion of which had been sold 
and was sought to be pre-empted. 

On this part of the case therefore we 

think the argument of the appellant must 
fail. 

Another point raised here with reference 
to the transfer is this, namely that it is 
argued that transfer made by Ali Raza 
being the transfer of an undivided share 
the doctrine of “ Mushaa” applies and the 
transfer is invalid As to this all we can 
say n that no such point was raised in 
the Court below and we have before us no 
materials which would enable us to decide 
the question if we allow it to be raised. 

There remains only a third point which 
is a pure point of law and which is raised 
in the 6th ground of the memorandum of 
appeal. Dr, Wali-ullah for the appellant 
contends thatrin any case the Court was 
wrong in dismissing the pre-emption suit 
in its entirety. Fie cites certain rulings of 
this Court and also of the Bombay High 
Court in this connection. It certainly has 
been held by this Court in Amir Hasan 
v. Rahim Bnkhsh fl), and Abdullah . v. 
Amauatullah (2), that where two co¬ 
sharers in a property have equal rights of 
pre-emption these rights ought to be given 
effect to, and the rulings of thig Court 
have been accepted by a Full Bench of the 
Bombay High Court in the case of 
Vithaldas Kaahandas Soni v. J&miet R&m 
Maneldal (3). The Calcutta High Court, 
it is true, has taken another view, but we 
are bound to follow the decisions of our 
own Court. 

If we give effect, therefore, to the law 
as laid down in the rulings which have 
been referred to. it seems to us that in any 
cas? the plaintiff here was entitled to a 
decree for pre-emption of half the property 
transferred. 

It has been argued before us and it 
certainly seems to be the case that this 
question was not raised in the lower appel¬ 
late Court. Obviously it could not have 
been raised in the Court of first instance. 
However we have to bear in mind that the 

(1) [1897J 19 All 466=(IS97) A. W. N. 118. 

(2) [1899] 21 All.' 292. 

(3) [1920] 44 Bom. 887=58 I.C. 279=22 Bom. 

L. R. 69S.‘ (F. B.) 


appellant here was respondent in the 
Court below and there was no occasion 
for him to file any written petition of 
objection against the first Court s decree. 
We think indeed that the point ought to 
have been raised in the lower Court and 
the respondent ought to have supported 
the decree of the Court of first instance so 
lar as it was possible for him to do. We 
do not know really whether this question 
was raised or not. All that can be said is 
that we do not find any indication of it in 
the judgment. When all is said and done, 
however, the question is a pure matter of 
law and there will be no harm done to any 
party by its being raised in the stage of 
second appeal. We therefore allow this* 
appeal in part for the reasons already given 
and reversing the decree of the Court 
below direct that a decree for pre emption 
of half the property transferred by the 
document of -the 20th October, 1921 be 
passed in favour of the plaintiff-appellant 
on payment of Rs. 15. We allow the 
appellant two months to deposit this 
money in the Court of first instance. On 
his failure to deposit the money the result 
will be that the suit of the plaintiff will 
stand dismissed with costs in all Courts. 

As the plea upon which this appeal has 
succeeded was not raised in the Court 
below we think the proper order to pass is 
that in case of payment of the pre-emption 
money by tho plaintiff a* directed the 
parties do' bear their own co9ts in all tho 
three Courts. 

Appeal accepted in part. 
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Dilip and- others —Defendants—Appel¬ 
lants. 

v. 

Khazan Singh —Plaintiff—Respondent. 

Second Appeals Nos. 1214 and 1215 of 
1923, Decided on 22nd January 1925 
from a decree of the First Add. Judge, 
Aligarh. 

Pre-emotion — Custom recorded in settlement — 
Mahal being one man's property at time of settle¬ 
ment—Subsequent division—Custom applies. 

Tho sett’ement record evidenced the existence 
of the custom of pre-3inpt ; on in the village. But 
at the time of the settlement and for some time 
later, one of the mahals had been the exclusive 
property of a single individual. Subsequently it 
had been transferred to several persons. 


1925 Dalip v. Khazan Singh (Lindsay, J.) Allahabad 363 


Held 0 , that in respect of a property situated 
in the Mahal the custom of pre-emption applied. 

V All. 480 Dist. [P C 2] 

% 

.4. P. Dube for Appellants. 

Shiva Prasad Sinha —for Respondent. 

J. Both these appeals have 
arisen out of two suits for pre-emption 
and they may be disposed of by one judg¬ 
ment The cases have been up in appeal 
here before and were sent back for re¬ 
disposal to the Court of the learned 
District Judge of Bulandshahr. 

The question before us is whether a 
custom of pre-emption admittedly obtain¬ 
ing in the village of mau/a Ganaura 
Shaikh, applies in respect of the particular 
property now sought to be pre-empted, 
It is to be mentioned here that the pro- 
pert) in question is situated in a mahal 
known as mahal Alladad. The plaintiffs 
are co-sharers with the vendor in mahal 
Alladad. The vet dee is admittedly a 
stranger. 

The plaintiffs relied upon what wa 9 set 
out in the document known as the “ dastur 
dehi ” prepared in the year 1296 V at the 
settlement of Mr. Stoker. The dastur 
dehi must certainly he taken to he a 
record of custom, and there can be no 
doubt that the custom of pre emption is 
recorded. The language of the document 
is as fol)ow~s 

In joint zamindari mahals and in 
pattidaris, if any co-sharer desires to 
transfer his property, lie must offer it 
first to co-sharers who are near relations 
descended from the same common ances¬ 
tor. After them he must offer it to co- 
sharers in the patti, mahal or village 
(gaon). If none of these persons desire to 
acquire the property, the vendor is ?,t 
liberty to transfer to a stranger.” 

Ft was said in the Court below, and it 
was not disputed there, that at the time 
when the settlement -took place, mahal 
Alladad Khan was the exclusive property 
of one person, namely, Alladad himself. 
There is no evidence on the record to the 
contrary. 

On the basis of this fact it has been 
argued before us by the vendee that, 
although a custom of pre-emption is 
recorded in the dastur dehi , nevertheless 
the plaintiffs are not entitled to take 
advantage of it because tbe custom could 
not apply to any property situated in 
mahal Alladad. The argument is that 
because the mahal in question was at the 


time of the settlement, and it seems for 
some years afterwards, the sole* property 
of Alladad, the custom would not apply. 
There is evidence on the record to show 
that the mahal continued in the possession 
of Alladad Khan up till the year 1897. 
He then sold it to another single pro¬ 
prietor who subsequently sold it to a 
number of persons who are related to tbe 
present vendor and pre-emptors. 

We are, however, unable to accept the 
argument that the plaintiffs a-e not 
entitled to exercise a right of pre-emption 
under this custom. Mr. Dube relied on 
the case of Kavirunnissa v. ‘ Sugra Bibi 
(1). There, dealing with a rnauza or 
village whicli in the year 1881 had be¬ 
come the property of a single owner, the 
Pre-emption Bench of this Court held 
that the custom of pre-emption which had 
undoubtedly existed prior to that time 
had become dead. The learned Judges 
differed from the Judge of the Court 
below who was of opinion that in the 
circumstances the custom was not dead 
hut only in abeyance ; in other words, the 
learned District Judge seemed to think 
that alter the village ceased to be fche 
property of a single owner and came into 
the possession of several co-owners, the 
custom would revive. It was laid down 
distinctly, however that the custom was 
dead and that a new custom would have 
to grow up before any one could assert a 
right of pre-emption. 

It is to be noticed that in this case the 
Bench was dealing with a mahal which 
was co-extensive with the rnauza, and a 1 ; 
page 481 of the report they say in support 
of their judgment that custom means a 
practice prevailing amongst a certain com¬ 
munity. If that community has been 
reduced to a single individual, it is im¬ 
possible that the practice can any longer 
exist. 

Fhat argument, however, cannot he " 
applied to a case like the one now before 
us. All that is made to appear is that a 
particular portion of this village of 
Ganaura Shaikh had at some time or 
other become a mahal in possession of a 
single owner. That fact however, would 
not indicate the disappearance of the 
village community, and it seems to us 
perfectly clear that the reasoning which 
was applied in Kamrunnissa v. Sugra 
Bibi (1) cannot hold good in a case like 
(1) [1917] 80 All. 4SO—40 I.C. 427~n , 

inn -' f • L. •) 
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the present. We are satisfied, therefore, 

'that the vendees cannot maintain in this 
case tha; the plaintiffs are not entitled to 
jpre-empt the property under the custom 
recorded in the rlxstur dthi of 1296 Fasli. 

The ju lgmerts of the Courts belo .v are 
ooireci, both the appeals fail and are 
dismissed with costs. 

A ppeal dismissed. 
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MEARS, 0. J. AND PlGGOTT, J. 

Ndrain Das and others —Defendants;— 
Appellants. 

v. 

Ghtratiji fj ad, Plaintiff—Respondent. 

First Appeal No. 67 of 1922, Decided on 
12 th December, 1921, from an order of 
tho Sub. J., Meerut. 

% (a) ( ir.il ]\ C\, 0. 47, U. L—' I'or any other 
rujjicunf reason ’ is not limited to nat/ns ejuKlem 
generis with ma't.rsn cadi r part of the rue— 
rhe w 'rds provide for exceptional cases. 

The worJs * for any other suff cient rea-soi,’ iri 
1 • R* 1 n ee(i not be r.-scrioted to matters 
which ara strictly cjnsdem generis with those 
referral fcj in the earlier part of the rule. On 
the cor trary, the words are not only very wide 
m tlie nselves, but are intentionally so made by 
the legislature because of the possibility of e» 
ceptioral cases ar sing in which obvious injusti -e 
would be worked by strict adherence to the 
ter ns of the decree as originally passed. 

[P. -If55, C. 1] 

% (6) Cwil I l .C, y O. 47, 11. 7 —A peal from order 
Qrantin') review—(In undt are l mited to R, 7. 

Under 0. 48, rule 1 an appeal is allowed against 
an order granting an application for review of 
judg nent, but that rule is obviously controlled 
by the piovisious of 0. 4 i, rule /. Taken to¬ 
gether, the effect of the two rules is thav, though 
an appeal against fuch an order lies, it must be 
supported only on the one or other oi the grounds 
set forth iu 0. 17, R. 7 and must fa : l unless it 
can h 3 brought within ihe scope of the grounds 
set forth in that rule. 21 A. »>9."> Ref. 

[P. :'(>5, C. 21 

Peart) fjal Banerji —for Appellants. 

Kailas Chandra Mital and Kailas Nath 
Katju —for Respondent. 

Piggott, J .—This appeal arises out of 
a litigation ; the whole facts and circum¬ 
stances of which we have been considering 
on a regular First Appeal from the decree 
itself. We think it unnecessary to recapi¬ 
tulate any facts beyond those necessary to 
make it clear what the precise point now 
before us is. There was a decree passed 
between the parties on the 3rd of January, 


1922. That decree was in an alternative 
form. The plaintiffs were to have a right 
to recover Rs. 15,000 with costs from the 
defendants, provided they fulfilled a certain 
antecedent condition. That condition was 
that 63 bales of cotton, and by this was 
meant 63 specified bales, which had been 
subject matter of litigation in the suit, 
should he delivered by the plaintiffs to the 
defendants at the latters’ shop at Meerut 
on or before the 3rd March, 1922. If the 
plaintiffs failed to comply with this condi¬ 
tion, then they were to have a decree only 
lor Rs. 7,125 with proportionate cost§, 
On the 3rd of March, 1922 the plaintiffs 
applied to the Court to extend the time. 
The first application presented by them 
purported to ho under S. 148 of the Code 
of Civil Procedure, and this application 
was necessarily rejected by the Court in 
view ol the Full Bench decision in Suran- 
) tut Singh v. Jlambahal IjqI !l). Immedi¬ 
ately, and on the very same day, the 
plaintiffs presented an alternative applica¬ 
tion, asking the Court to review its judg¬ 
ment and by way of such review to give 
thorn more time within which to comply 
with the specified condition. The Court 
fixed a date for enquiry into this mntter, 
and after hearing one of the plaintiffs and 
examining certain documentary evidence, 
came, in substance, to the conclusion that 
the plaintiffs had been prevented from 
complying exactly with the terms of the 
decree as originally passed by a cause out¬ 
side their control. That cause was the 
refusal of a Railway Company at Bombay 
to provide the plaintiffs with the necessary 
wagon or wagons 1 )rthe conveyance of the 
hales of cotton from that place to Delhi, or 
to Meerut, ar d this refusal was again due 
to the existence of a strike on one of the 
Railways—we believe on the East Indian 
Railway in consequence of which certain 
hookings had been suspended at Bombay. 

The Court came to the conclusion that 
the plair tifls had shown sufficient cause 
for their inability to comply with the 
terms of the decree as originally passed, * 
and it granted a review of judgment by 
which the original decree was modified and 
the date April 19th was substituted for the 
date March the 3rd. In passing this order 
the Court avowedly and expressly acted in 
the exercise of its powers of review under 
S. 114 and Order 47 of the Code of Civil 
Prodednre We must take it that in the 

(l) [L918] 85 All. 582"= 21 I.G. 585=11 A. U J. 

950. 
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opinion of the Court the plaintiff^ had 
shown sufficient cause for the grantirg of 
a review of the decree “ for any other 
sufficient reason. 

We have before us an appeal by the de¬ 
fendants against that order. This appeal, 
excepting so far as it deals with the merits 
of the question, is based mainly upon the 
technical ground that the words “ for 
any other sufficient reason” in 0 . 47 , 
R. 1 ot the Code of Civil Procedure 
must not be extended to matters which 
are not strictly, ejusdem generis with 
those referred to in the earliar part of the 
rule. Reliance is also placed on the 
argument that a Court should not be 
permitted to do in the guise of a review 
of judgment, something which, according 
to the decisions ot this Court, it is not ex¬ 
pressly empowered to do either by S. 148 
of the Code of Civil Procedure, or by any 
other rule under the said Code. To this 
latter argument we attach little import¬ 
ance. Either the Court had power to 
review its judgment under O. 47, R. 1 
and S. 114 of tie Code of Cl\ i 1 Procedure, 

or had not * lf it had, it was acting 
within its jurisdiction. We have been 
referred to one case decided in revision by 
a Bench of this Court, namely that of 
Kanhai Singh v. Mt. Run dun ( 2 ), in 
which it is suggested the learned Judges 
held that an order very similar to the one 
now before us had been passed without 
jurisdiction. In that case the learned 
Judges expressly held that the order with 
which they were dealing could not possibly 
he taken to he an order passed by way of 
review or judgment. The order now before 
us expressly is an order passed by way of 
revrew ^of judgment. In our opinion (he 
words for any other sufficient reason" 
in 0. 47, R. 8 are not only very wide 
in themselves, but were intentionally so 
made by the legislature, because of the 
possibility of exceptional cases arising in 

which obvious injustice would be worked by 

jStnct adherence to the terms of the decree 
ias originally passed. We are not prepar- 
ed to hold that the Court below was out¬ 
ride its jurisdiction in passing the order 
now under appeal. 

The next question is whether that order 
can he successfully attacked on the merits. 
We are bound to say that there is some¬ 
thing to be said on the merits against the 
oourse followed by the trial Court . If the 

82fi 20:l 42 AU * I - C - A. L. J. 


evidence laid before the learnt d Subordi¬ 
nate Judge is examined in detail, it will 
he seen that the position remains some¬ 
what; as follows. The plaintiffs had time 
from the 3rd of January to the 3rd of 
March, 1922 within which to take certain 
steps. They began to interest themselves 
actively in the matter on the 3 rd of 
February, 1922. They were then prevented 
by cause wholly beyond their control 
from carrying out the order of the Court 
within the period of one month then left 
to them. It is a very arguable point 
whether the | laintiff, who was examined 
by the learned Subordinate Judge, did 
offer any reasonable explanation of the 
delay between the 3rd of J uiuary and the 
3rd of February, 1922 On the other 
hand, there is some force in the contention 
of counsel representing the plaintiffs-res- 
pondents, that this point was never pressed 
in cross exanr nation when the plaintiff 
w'as in the witness-box. We think, how¬ 
ever, that on this point the plaintiffs have 
a technical answer to the appeal which 
must he allowed to prevail. It is quite 
true tbit under 0. 43, R. 1 an appeal 

is allowed against an # irder granting an 

application ior leview of judgment, but 
that rule is obviously controlled by the 
provisions of 0. 47, R. 7. Taken to¬ 
gether, the effect of the two rules is that 
though an appeal against such an order 
lies it must bo supported only on the one| 
or other of the grounds set forth in 0 47 ! 
R. 7 and must fail unless it can be 
brought within the scop e of the grounds 
set forth in that rule. This has always 
been the view of this Court, and it was so 
affirmed in the cider case of AH Ahbar v. 
Khlinked Ah ( 3, under the former Code of 
Civil Procedure. The point is, if anything 
even clearer under the present Code. In 
our op inion the arguments addressed to 
us on the merits in support of this appeal 

cannot be breught within the purview of 

any ol the clauses*of O 47 P 7 

the Code cf Civil Procedure. The appeal 

must, therefore, fail and we dismiss it 
with costs. 

Appeal dismissed. 


(1) { 19 £ 5 j. 2 4 65 A1K A.W.K. 164= V 
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Lindsay and Kanhaiya Lal, JJ. 

Budh Sagar and anothci — Defendants 
—Appellants. 

v. 

Bifthan Sakai —Plaintiff—Eespondent. 

hirst Appeal No. 2G of 1922, Decided 
on 6th November 1921, from a decree of 
the Addl. Sub. J., Bassi. 

(a ) Hindu l,an —Partition — Exclusion from 
share—Congenital blindness—Onus of /roof is on 
party asserting. 

The onus >>f proving that a party was congeni¬ 
tally blind so as to he excluded from a share in 
joint property lies on the party asserting the 
same. [J\ 36(», C. 2.j 

% I b) Family ai rangemmf- Descendants of par¬ 
ties arc bound. 

A family arrangement is binding as much on 
the parties thereto as on their sons and descen¬ 
dants. [P* 3.17, C. 1.] 

* (cj Hindu l,a» — Partition-Exclusion from 
share—Partition suit by blind co-pareener compro¬ 
mised by recognising his title — Agreement is 
conclusive. 

Where in a partition suit tile defendant pleads 
that plaintiff is not entitled to any share a9 lie is 
conge nit ally blind, but the defendant does not 
proceed with the trial of the issue and enters into' 
in agreement with the plaintiff by which the 
dispute is settled and one of the conditions of 
which is the recognition of the plaintiff’s title by 
the defendant, the agreement is binding on the 
defendant and his descendants and is conciusi\e 
,,f the n’amtiff’s right to share in the joint, pro¬ 
perty. ‘ LP. 3W, C. 2.] 

* (d) Specific lielief .1 cl, S. 21 —Suit compro¬ 
mised—Future deputes to le referred to arbitration 
—Suit o i same sub ted is not lined. 

Where a suit is settled by an agreement one of 
the provisions of which is that future disputes 
should b ' referred to arbitration, the provision 
has no force and dees not- preclude a suit brought 
without resorting to arbitration. f\ ; *(>7, f • -•] 

Snrendra Nath Sen— for Appellants. 

Kailas Nath Katyn- tor Respondent. 

Facts.—The appeal arose out of a suit 
for partition of a half share of certain 
family property which was brought by the 
plaintiff respondent against the deiei dants 
who were his nephews. I he iamily con¬ 
sisted of three brothers Nageshar, Jage 
shar and Rameshar. Rameshar died leav¬ 
ing a widow Mt. Muna. On the 11th May 

1918, an agreement was executed by 
Bishun Sahai, son of Nageshar, and 
Ragbubar Dayal, son of Jageshar, agreeing 
to pay a maintenance of Rs. 200 per year 
to Mt. Muna for her life. Subsequently a 
suit tor partition was brought by Bishun 
Sahai against Raghubar Dayal and his 
son Budh Sagar, in respect of his halt 
share of the family property, which was 
settled by an agreement of the 13th July 

1919, the effect of which was that the 


right ot Bishun Sahai in the co-parcenary 
pe6perty was recognized and that of 
Raghubar Dayal to act as the manager of 
the family was acknowledged. Raghubar 
Dayal died in 1920. The present suit was 
brought by Bishun Sahai against lis sons 
for a partition of his half share; The 
main defence urged on behalf of Raghubar 
Dayal s sons was that the plaintiff had 
been born blind and was not entitle to a 
share in the family property and shat he 
was precluded by the agreement of the 
13th July 1919, from bringing a suit with¬ 
out referring the matter in controversy to 
the arbitration of one Ram Dat. The 
Court below was of opinion that the 
defendants had failed to establish that 
the plaintiff was born blind. 

Kanhaiya Lal, J.— (.His Lordship 
after stating the facts of the case as set 
out above and discussing the evidence, 
proceeded as follows :—! 

The onus lay on the defendants appel¬ 
lants to give strict proof that the pliintiff 
suffered from a congenital disability which 
excluded him from inheritance and that 
onus has not been discharged. 

There is another matter which is still 
more conclusive on the point of the plain¬ 
tiff’s title. In 1919 when the plaintiff 
sued for a partition of his share, the de¬ 
fence raised by Raghubar Dayal on behalf 
of himself and Budh Sagar, according to 
the learned Subordinate Judge, was that 
the plaintiff had been horn congenitally 
blind. Raghubar Dayal did not, however, 
proceed with the tiial of that issue. He 
preferred to enter into an agreement with 
the plaintiff hv which he recognized his 
right as a co-parcener in consideration of 
the then plaintiff withdrawing his claim 
for partition and acknowledging him as 
the then head of the family, and further 
agreed that if in future any male issue was 
born to the plaintiff then that very issue 
would he the heir of his property, and that 
if no male issue was horn Co him, the sur¬ 
viving male member of his family shall be 
“ his heir” according to the Hindu law. 
There was a further agreement that if 
Raghubar Dayal showed any kind of dis¬ 
honesty or unfair dealing as manager, the 
plaintiff would, in the first instance, refer 
the matter to the arbitration of Ramdat 
Kurmi and get it settled, or else seek 
his remedy in a competent Court for the 
partition of his share. That agreement 
clearly acknowledges the title of the 
plaintiff as a co-parcener in the family 
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As regards the objection that che agree¬ 
ment. of the 13th July 1919, precluded the 
plaintiff from bringing a suit for partition 
without resorting to arbitration, we have 
only to point out that an agreement to 
refer future disputes lias no such force! 
and 8. 21 of the Specific Relief Act (I of 
1877) does not affect the provisions of the 
Code of Civil Procedure and the plaintiff) 
is not precluded in consequence from insti-l 
tuting the suit. On the other hand, the] 
agreement gave him the right to sue for 
partition and that right remains unaffect¬ 
ed by the failure of the plaintiff to have 
recourse to this arbitration of Ram Dat. 
This appeal must therefore, fail and is 
hereby dismissed with costs. 

Appeal dismissed. 


property. The right of the plaintiff was 
till then disputed ; and that was the con¬ 
sideration of the agreement which operates 
as a family arrangement binding as much 
on the parties thereto as on their sons and 
descendants. In accordance with the ag¬ 
reement an application was filed in the 
Court in which the suit for partition was 
pending, or the 28th July 1915, whereby 
th© suit was withdrawn ; and the agree¬ 
ment above referred to was specifically 
mentioned therein as settling the matters 
in dispute between the parties at the time. 

The learned counsel for the defendants- 
appellants has called our attention to the 
decision in Lain Mudoun Gopal Lal v. 
Khikhindu Koer (l) where their Lordships, 
dealing with a case in which a person had 
been deaf and dumb from his birth and 
was allowed a share, observed that it was 
quite natural for the other members of the 
family to have dealt with him with kind¬ 
ness and affection and even to have treat¬ 
ed him as a member of the family entitled 
fco # equal rights. It may be that there 
might be circumstances in which an afflict¬ 
ed brother mn-ht bo treated with such 
consideration in order to promote the 
1 eaco and welfare of the family and to 
consider acts done out ol kindness and 
at lection to the disadvantage of the doer 
ct them may load to cor siderable injustice. 
Lut that was a case in which the finding 
sinned at was that the person concerned 
was horn deaf and dumb and was incap.i- 
ble of inheriting or succeeding to any pro¬ 
perty under the Hindu law ; and the sub¬ 
sequent conduct c f the other members of 

the family was sought to be used as evi¬ 
dence of the creation cf new tide by gift. 
No such consideration arises in this case. 
The agreement of the 13th July 1919 , 
does not create any new title. It*merely 
settled a dispute which was then pending 
r('cognised an antecedent title and pres- 
oibed the manner in which die future 
management of the iamily property was 
to be carried on. That agreement is, in 
our opinion, conclusive on the rights ol the 
parties : and inasmuch as all the members 

o! the family, as then existed, were 

parties to the litigation, lor the settlement 
ol which that agieement was executed, we 
must regard it as a Iamily arrangement, 
or final set lament of the matter in con¬ 
troversy, as binding on the then members 
°‘ fc,le famil y as on the defendants who 

were s ubsequ ently born. 

( 1 ) 11890) 18 Cal. 341—18 I.aT 19 (P.C.) 
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Lindsay and Kanhaiya Lal, J,J. 

Kanhaiya jU/—P laintiff— Appellant 


v. 


_ • 

t » 

j 


N 7 ranjan Lal and others — Defen¬ 
dants—Respondents. 

hirst Appeal No. 36 ot 1922, Decided 
on 9th Decern her 1924, from a decree 
ol the Addl. Sub. Aligarh. 

Hindu l.an — Mitnation — Father—Mortgage 
rpec ted to discharge antecedent (hit— Sons are 
table unless an tender t deb' is immoral or illegal. 

If the managing member of a joint undivided 
estate purports to burden the estate with a 
mortgage, ami he happens to be the father his 
sons are hound bv tin* mortgage, if the mortgage 

C'imetrd to discharge an antecedent debt, unless 

, son " < ' a " fS,Jl P‘* liability by showing that 
me antecedent debt was incurred for immoral or 

• 'legal purpose-, A . D>7 U\ f.) and 1924 

* • i . • 'U. Ju'j, [P :J08 c 1] 

Surendra Nath Sen, Laid Mohan 
^•nerjt and Panna Lal—lor Appellant. 

Nehal Chain! and Gulzari Lal — for 
Respondents. 

Kanhaiya Lal J. The decision of 
the Court below in this case cannot be 
sustained. J he plaintiff seeks to recover 
wie money due on a mortgage effected by 
Cobind Earn, the fail er of the defendants 
rxos. 1 and 2 and the grandfather of the 
defendants Nos. 3 and 4, in favour of 
Dwarka Das on the 31st May, 1909. 
the plaintiff is the son of Dwarka Das 
ihe mortgage was effected for the sun, 
o Rs. 7,000, the whole of which was 
left with the mortgagee for the satisfac¬ 
tion of a prior mortgage of the 10th 

February, 1902 held by the defendant 
Zannr-ul-Hasan Khan. 

The defendant Nos. 1 to 1 met the 
claim with the plea that the document in 
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question, if executed by Gobiid Ram, 
was executed without consideration, and 
that there was no legal necessity to 
justify the mortgage. The defendant, 
Abdul Hamid Khan, is said to have pur¬ 
chased a portion of the mortgaged pro¬ 
perty at auction in execution of a decree 
on a pricr mortgage, to which Gobind 
Ram was a party. Abdul Hamid Khan 
sold his rights to Zamir-ul-Hasan Khan 
on the 2nd April, 1921. The defence of 
Abdul Hamid Khan was that he had no 
interest subsisting in any portion of the 
mortgaged property; and that of Zamir- 
ul-Hasan Khan was that his vendor had 
purchased the right of Gobind Ram in 
satisfaction of a decree on a prior charge 
and the property purchased by him was 

not therefore liable for the plaintiff’s 
claim. 

The Court below dismissed the claim, 
following the decision in Saint Ham 
Chandar v. Bhoop Singh (l). The view 
taken by it was that the prior mortgage 
debt, for the satisfaction of which the 
mortgage in suit was executed, did not 
amount to an antecedent debt, inasmuch 
as no legal necessity was shown to justify 
a mortgage of the ancestral property by 
Gobind R im at the lime. It was assert¬ 
ed on behalf of the defendants Nos. 1 to 
4 that Gobind Ram was a man of im¬ 
moral character ar d extravagant habits; 
but no finding was recorded by the Court 
below on that point. 

Tho decision of their Lordships in 
Sahu Ham Chandra, v. Bhoop Siagh ( 1) 
has since been qualified by the later 
decision in Brij Narain llai v. Mangla 
Prasad llai (2). In the later decision 
their Lordships have held that if lhe 
managing member of a joint undivided 
estate purports to burden the estate with 
a mortgage, and he happens to he the 
father, his sons are hound by the mort¬ 
gage, if the mortgage is effected to dis¬ 
charge an antecedent debt. This is of 
course subject to the ordinary rule that 
the sons can escape liability by showing 
t hat the antecedent debt was incurred 

Tb [1917] 39 All. 437 =44 J.A. 126 = *1 C.W.\ T ~ 
698 = 1 P. L. W. 557= 15 A. T . J. 437=19. 
Bom. I. R. 498 = 26 C. L. J. 1 =33 M.L .1 
14 = (191') M. W.N. 430 = 22 M. L. T. 22= 

39 I. C. 280 = 6 W. 213 (P. C.) 

(‘4 1924 P. C. 50 = 46 11. 95=51 I. A. 129= 

21 A. L. J. 934=5 L. R. P. C. 1=28 
W. N. 253=46 M. L. J. 23=5 P. L. T. 
1=2 Pat. L. R. 41 =(1924) M. W. N. 68= 

19 M. L. W. 72=33 M. L. T. 457=26 
Bom. L. R. £00=11 O. L. J. 107 (P. C.) 


for immoral or illegal purposes. The 
evidence adduced by the contesting defen¬ 
dants on the point is of a very vague and 
general character. All that it shows is 
that Gobind Ram, who was employed as ' 
a sub Registrar and had apparently in¬ 
herited some property from his adoptive 
father, was addicted to immoral habits 
and that he spent money extravagantly 
to meet his licentious habits. These is 
no evidence, however, to show that the 
particular debt, for the pa>ment of which 
the mortgage in suit was executed, was 
made for immoral purpose. On the other 
hand, there is evidence to show that it 
was executed mainly to pay certain prior 
debts iue by the mortgagor. The defen¬ 
dants Nos. 1 to 4 are, therefore, liable 
for the payment of the money duo on the 
mortgage in suit. 

A portion of the mortgaged property, 
comprising 1 biswa 7 biswansis and 7 
kachwansis of No. 2 khewat of the village 
Qiampur, appears to have been purchas¬ 
ed by Abdul Hamid Khan in execution 
ot a decree on the prior mortgage. That 
property has since been sold by him to 
Zamir-ul-hasan Khan. The plaintiff 
cannot enforce his mortgage against that 
property, because the mortgagor was a 
party to the decree in satisfaction of 
which that sale took place. The decree 
was passed in 1907 before the mortgage 
in suit was made. The findings of the 
Court below on the other [joints raised in 
tho suit are not challenged here. The 
appeal is, therefore, allowed and the claim 
ol the plaintiff decreed with costs and 
future interest at the sti mlabed rate from 
the date of the suit till six months from 
this date and thereafter at 6 per confc. per 
annum. The decree will he framed in 
terms of Order 34, rule 4 of the Code of 
Civil Procedure and six months time will 
be allowed for payment. The decree . 
will not alfect the property purchased by 
Zamir-ul*Hasan Khan under the sale- 
deed executed by Abdul Hamid Khan in* * 
his favour on the 2nd April, 1921. De¬ 
fendant No. 6 will get his costs here and 
hitherto from the plaintiff. The other 
defendants will bear their own costs 
throughout. Costs in this Court in either 
case will include fees on the higher . 
scale. 

V 


Appeal allowed. 
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Mukerji, J. 

Umrao Singh and another —Defendants 
—Appellants. 

v. 

Pirthi and others — Plaintiffs — Res- 
pondents. 

Second Appeal No. 899 of 1921, De¬ 
cided on 30th July 192-4, against the 
decree cf the D/- J., Meerut. 

(a) Practice — Now plea — Case remanded : n 
second appeal—Objection to remand cann t le raised 
after return of case. 

Where at the stage of second appeal the case 
is remanded for decision on a certain issue and 
the case comes back after remand, the parties 
having had full opportunity to meet the case, 
it cannot be urged that the Court should not 
have allowed a new case to be set up. [P 370 C 1] 

★ ( bt Hindu Law — Widow — Coipinuinn in pos¬ 
session after rci)iar\ia<jc—Prescription taefits first 
husband's estate. 

Where after n.-marriage, a Hindu widow re¬ 
mains in possession of her husband’s lands for 12 
years but dees not claim to do so in her own 
right but only as her first husband’s widow, she 
acquired the property for her first husband and 
on her death, his reversioners succeed to the 
estate. [P 370C2] 

Kailas Nath Katju —for Ap] ellants. 

Gulzari Lai —for Respondents. 

Judgment. The facts of this case are 
father complicated, hut they appear to he 
as follows. The pedigree given in the 
judgment of the learned District Judge 
dated the 18th May, J 921 should he 
referred to, to understand the relationship 
which exists between the parties. There 
were three brothers, ignoring the fourth 
who does not count, viz., Sheo Singh, 
Khubi and Sobha. Sobha's son was Bawar 
and his wife was Mt Dhapo. Khubi’s 
son was Nihal* Sheo Singh’s sons were 
Nanak and Fatte \\ e hear nothing as to 
what happened to Nanak and he was seen 
leit out cf account. F^atte’s sons are the 
defendants. They are also the appellants 
in this Court. Bawar died about 50 
years ago and on his death his widow 
married his cousin Nihal. The plaintiffs- 
respondents are the sons of Mt. Dhapo 
and Nihal. Bawar left no issue. The 
plaintiffs brought the suit, out of which 
this appeal has arisen for the ejectment 
of the appellants on the ground that the 
plots in suit were the Sir lands of Mt. 
Dhapo, their motherland the appellants 
were their tenants. The defence was that 
the defendants were also co-sharers in the 
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village and they were not holding as ten¬ 
ants of Mt. Dhapo. The Court of first 
instance found that the defendants-appel¬ 
lants had brought a suit in Civil Court 
against Mt. Dhapo, for a declaration of 
their title as sir-holders when Mfc. Dhapo 
had brought a suit in the Revenue Court 
for their ejectment. Indeed, the suit of 
the appellants against Mt. Dhapo arose 
out of the ejectment suit instituted by Mfc. 
Dhapo. In that suit it was"*held that 
Mt. Dhapo was the sit-holder and she 
alone had the right to the possession of 
the lands in suit. Relying mainly on this 
judgment, and also on the circumstance 
that, the mutation orders on Dhapo’s 
deatli were made in favour of the plaintiffs, 
who are after all the sons of Mt. Dhapo, 
the Court of first instance, the learned 
Assistant Collector, decreed the suit. 
There was an appeal to the District Judge. 
Nobody Questioned the jurisdiction of that 
officer, because, undoubtedly a question of 
proprietary title was in issue. The learned 
District Judge came to the conclusion 
that the plaintiff -respondents as heirs of 
Mfc. Dhapo were entitled to eject the de 
fendants. _ Fie accordingly dismissed the 
appeal. 

In the Court, evidently, an entirely new 
case was set up and it was this. Mfc. 
Dhapo was the widow of Bawar and was 
in possession in that capacity. The par¬ 
ties to the suit were the reversioners to 
the estate of Bawar, that the j laintiffs 
alone were not entitled to the entire hold¬ 
ing^ and that they were not, therefore, 
entitled to eject the appellants who were 
co-sharers. The learned Judge of this 
Cvoui t before whom the second appeal 
came thought an enquiry should he made 
on this point and he remanded the follow¬ 
ing issue for decision. The learned Judge 
did not write any judgment regarding his 

grounds for remanding the issue. But it 

is clear from grounds taken up in second 
appeal and from his order that he enter¬ 
tained the plea that if AI{?. Dhaj o was hold¬ 
ing the property on behalf of her first 
husband Bawar, the parties would be 
entitled only as reversioners and the plain- 
tifis would have no special title to the 
property as the sons of Mt. Dhapo. 

The issue that was remanded was 
this:— 

M as Mt. Dhapo in possession of the 
plots in dispute as the widow of Bawai 
or was she in possession of these plots 
adversely to the heirs of Bawar aforesaid 
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incase her right to possession 11 came 
to an end on her re-marriage, and if so, 
how long did such possession continue ?” 

It has been urged before me that, this 
Court should not have allowed a new case 
to be set up. I would agree with this 
contention, but I think it is too late to 
renew it. It there had been no remand 
the matter would have been different. 
Put there was a remand and the parties 
had full opportunity to meet this new 
case. In the circumstances I do not 
think it is desirable that the new phase 
of the case presented before this Court 
should be altogether ignored. The learned 
District Judge on remand came to the 
conclusion that according to the custom 
obtaining among the Jats, Mt. Dhapo 
would forfeit her right to the estate of her 
first husband as his widow. He accord¬ 
ingly held that the possession of Mt. 
Dhapo was adverse. Evidently the 
learned Judge meant that she had com¬ 
pleted an independent title for herself. 
If we accept this position it is clear that 
the plaintiffs’ suit is bound to succeed. 
For, in that case, nobody other than the 
plaintiffs would be entitled to succeed to 
the absolute property of Mt. Dhapo. But 
it is contended for the appellants that the 
learned Judge was wrong in law in hold¬ 
ing that the facts proved showed that Mt. 
Dhapo was in adverse possession of the 
property in question. It appears that the 
judgment, which was given in favour of 
Mt. Dhapo in the civil suit brought by the 
appellants against her for a declaration of 
title to the lands, does not operate as res 
judicata on the question whether Mt. 
Dhapo was holding the lands in her own 
right 01 as a Hindu wilow. No such 
question then arose, for, Mt. Dhapo her- 
scll was alive. The position now is this. 

Jt is common ground that, on the death of 
Bawar. Mt. Dhapo became entitled to the 
property. She then married a cousin 
of Bawar. Nihal, who would he, at least, 
one of the reversioners to the estate of 
Bawar. Another reversioner would be 
Fatte, the father of the appellants. If Mt. 
Dhapo forfeited her rights to the estate 
of Bawar, Nihal and Fatte would -he 
entitled to come in at once and oust Mt 
Dhapo from her possession. This did not 
happen. Thus Mt. Dhapo remained in 
possession in the teeth of the title of 
Fatte and Nihal. Her possession was 
undoubtedly adverse to them. But the 
matter does not conclude there. The 
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question is whether Mt. Dhapo has pres¬ 
cribed for herself in her independent right 
or as the widow of Bawar. It is to be 
remembered that she came into possession 
as the widow of Bawar. There is no in¬ 
dication whether she knew or not that on 
her re-marriage she forfeited her right to 
the estate of Bawar. There is no indica¬ 
tion that Mt. Dhapo ever declared that 
she was holding the property in her own 
right and not as the widow of Bawar. 
The probability therefore is that Mt. 
Dhapo continued to hold the property in 
the same right in which she came into 
r-osscssion, viz , as the widow of Bawar. 
By completing 12 years adverse posses¬ 
sion against Nihal and Fatte she acquired 
the property for her first husband Bawar. 
If this be right the reversioners to the 
estate of Bawar would be entitled 
to the property left by Mt. Dhapo and not 
Mt. Dhapo’s own sons, as such. The view 
taken in the Privy Council case of Mt. 
Lajwanti v. Safa Chaud (l), under 
similar circumstances was that, the lady 
in possession was in adverse possession to 
the reversioners. But she completed a 
title on hehall of her lato husband and the 
person (the daughter of the late husband 
and step daughter to the lady) who was 
entitled to the estate of her husband was 
the person who must succeed. I hold 
under tf e circumstances that Mt. Dhapo 
prescribed for the benefit of her first hus¬ 
band s estate and that, thoreforo, the ' 
parties are the heirs to that estate. 

Nov the question is what should be the 
fate Oj the suit, according to the finding* 
recorded above. The suit was brought in 
the Revenue Court, but an appeal lay to 
the Civil Court as a question of pro¬ 
prietary title had been raised. In the 
circumstances it would not he right to 
dismiss the suit simply on the ground that 
a Revenue Court was not competent to 
grano a declaratory decree such as I pro¬ 
pose to grant in this case. Tho parties 
being entitled to the possession of the 

lands in suit, the plaintiffs would not be 

competent to eject the defendants, whose 
possession is of several years. 

I, therefore, modify the decrees of the 
Courts below and instead of decreeing the 
ejectment of the defendants I give a 
decree for joint n o s s e s s i o n to the plaintiffs 

(1) ^ E* i_an. ^2-01 x. a* 

T L J * 304—: J 4 M. L. T. 87—5 
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over the lands in suit with the defendants 
to the oxtent of the share that the plain¬ 
tiffs may have in the property. I refrain 
from defining what their share would he, 
because I am not in a position to know 
whether Nihal had three or four son? 
surviving Mfc. Dhapo. The quantity of 
share would depend on this information. 
In the circumstances of the case I order 
that the parties should pay their own 
costs throughout. 

Appeal accepted. 
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Lindsay and Kaxhaiya Lal, J.T. 

Ha rakh Chand —Appellant. 

v. 

Ganga Prasad and others —Respondents 

First appeal No. 313 of 1921, Decided 
on the 23rd December, 192-1, from the 
decision of the Sub. J., Azamgarh. 

★ Tort — Defamation—Mere abuse—Reputation 
suffering due to circumstances—Action lies. 

Mere verbal abase, nob tended to lower a man 
in the estimation of others or to bring him in 
obloquy,contempt or ridicule or to injure him in 
liis profession or trade may not be actionable 
without special damage. An abuse mav be 
uttered merely to cause an affront to the feelings 

of another or ai an insult to his sense of dignity 

or self-respect with ut other persons knowirgof 
it or without producing a t impression in the 
minds of others hearing it, prejudicial to his 
position or dign ty. it may, however, l e uttered 
in circumstances tending, if not \indicated, to 
lower the person aldressed in the estimation of 
the people present or to bring him into ridicule or 
contempt. In such a rase the words will amouut 
to defamation and will be actionable, [r. 372 G 1] 

Id. E. O'Conor —for Appellant. 

Tej Bahadur Sapru , Peary Bal Bauar- 
jee and Mukht ir Ahmedl —for Respondents. 

Facts.- - The plaintiff, B. Harakh Chand 
was one 01 six candidates lor election to the 
Municipal Board of Azamgarh, There were 
six members to be elected by the non-Mus¬ 
lim electorate and there were two parties 
one headed by the plaintiff and the other 
headed by £. Ganga Prasad Rai, a pleader 
practising at Azamgarh. Each of these 
parties had set up its own proteges for the 
membership and the aim of each party 
w r as to secure the chairmanship of the new 
Board for one of its own men. B. Harakh 
Chand was the Chairman of the previous 
Board. B. Ganga Prasad Rai wanted to 
oust him from his chairmanship and to 
get himself elected as Chairman in his 
place. This would not have been possible 
unless he had succeeded in securing a 
majority in the new Board to vote for his 
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eloction to tho chairmanship. The elec¬ 
tion was to have been held on the 14th 
March, 1918. The allegation of the plain¬ 
tiff was that on the merning of that date 
his servants brought his voters to bis 
house to he taken eventually to the Town 
Hall where the polling was to have taken 
place, but at that very time B. Ganga 
Prasad Ibd and the other defendants, who 
belonged to his party and were also can¬ 
didates for the election, came with many 
men armed with lathis and wanted to 
take away tlio.se voters with them. It was 
further alleged that when tha servants of 
the plaintiff’ informed the plaintiff of that 
fact anil the plaintiff ordered his servants 
not to allow tffie voters to be taken away, 
and the servants tried to keep them back, 
the defendants threatened to heat the 
servants and openly abused the plaintiff 
in the following terms : — 

(1) Tell hahanchod Harakh Chand 
than if he has a great aspiration to become 
a Chairman, ho should come to-day in 
open field. ( Kahcleo hahanchod Harakh 
Oh mdse agar be?-, 7 . dawa Chairman i /;,/ 
hai to aj maidan men a jawae). 

(2) Tell the sal a (wife’s brother) Bania 
that if he wants to remain safe, he should 
remain quiet and should hot stand against 
u% otherwise he would receive thousands- 
ol shoes. (Bania sale se kadideo ki ah agar 
aped khairiat chahta hai to klnnnosh rahe , 
lmm logonke muqnblc 'men daica na hare 
mama imzaren j/cie parenge). 

(3) Tell the sal a Bania that far from 
becoming a Chairman, he would again 
have to weigh flour and dal for us and that 
iNie would not do so, he would be beaten 
with shoes. (Bania sale se kaho ki Chair - 
mam to dur gun phir hamlogca ka ata dal 
taulnn paregu, na ketrega to jute kluiiga ). 

(-1) Tell the sal a of illegitimate birth 
that we are standing and that if he has 
courage he should come out. ( Kaho h i.ra- 

vu sale se hamloy khnre hain daiea hai 
to lceon nahtn nikalta). 

The plaintiff stated that he went over to 
the roof of his house to see what the matter 
was and heard the above expressions being 
used in reference to him and that when he 
left the roof and went back, the defen¬ 
dants and their companions went away, 
clapping their hands and uttering “ Bhaga 
sala ’ meaning that the wife’t brother had 
run away.. The complaint of the plaintiff 
w£s that in consequence of the aforesaid 
ct s and words done and uttered publicly 
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in the open market and in the presence of 
man> . ]people for the purpose of causing 
humiliation and disgrace to him he had 
suffered great mental pain and was dis¬ 
honoured and put to extreme disgrace, for 
which he claimed Rs. 50,000 damages. 

Kaanaiya Lai, J.-[His Lordship stat¬ 
ed facts and after discussing evidence 
and holding that the plaintiff’s statement 
as to the use of the filthy language by the 
•defendants with reference to him in public 
was amply proved continued :—] 

i he next question for consideration is 
how for the use of such language had 
lowered the plaintiff in the estimation of 
the people and caused him harm or dama¬ 
ge and was defamatory. Mere verbal 
abuse, not tending to lower a man in the 
[estimation of others or to bring him into 
obloquy, contempt or redicule or to injure 
him in Ins profession or trade may not be 
actionable without special damage. An 
abuse may be uttered merely to cause an 
affront to the feelings of another or as an 
insult to his sense of dignity or self res¬ 
pect without other persons knowing of it 
or without producing an impression in the 
minds of others hearing it prejudicial to 
his position or dignity. It may, however, 
be uttered in circumstances tending, if not 
vindicated, to lower the persons addressed 
in the estimation of the people presenter 
to bring him into ridicule• or contempt. 
The defendant Ganga Prasad Rai, states 
that words like those referred to in the 
plaint would, if addressed to him, disturb 
his feelings and cause mental pain, hut 
they would not cause any damage to his 
reputation or lower him in the estimation 
of the persons present. But that is not 
the view which the plaintiff and several 
respectable witnesses produced on 
behalf of the plaintiff take. Kunwar Abdul 
Karim Khan, who was a Deputy Collector 
at Azamgarh from 1909 — 19i4, say; that 
he knew the phintiff personally, that he 
was a highly respectable and distinguished 
rais and held in great esteem by the offi¬ 
cers of the station and the other raises, 
and that having regard to the position and 
the respectability of the plaintiff, the use 
of TvOids of the kind complained of, if ad¬ 
dressed to him, on the road-side would be 
treated as insulting and scandalous, and 
P the person addressed heard them and 
kept quiet and did nothing to vindicate 
h»o A ^racter, he would he considered the 
meanest man and forfeit his regal'd. Mr. 
Maqbul Hasan, who wa9 Naib Tahsildar Sc 


then Tahsildar at Azamgarh till Novem¬ 
ber 1912, similarly deposes that he knew 
the plaintiff personally and considered him 
to be a very good and respectable man, 
that he was treated with great respect by 
all the officials and that regard being had 

to his status and position, the use of the 

abusive and indecent words of the kind 
mentioned in the plaint on a public road 
with reference to him would undoubtedly 
cause him disgrace and lower bin in the 
public esteem, if he did nothing and re¬ 
mained silent. Mohammad Mustafa Ah¬ 
mad, who was Tahasildar in the Azamgarh 
district from June 1900 to 1904, says that 
the plaintiff was the most distinguished 
rais at Azamgarh and was respected by 
all the officers of the district and that the 
use of the words like those referred to in 
the plaint in respect of a person of the 
position of the plaintiff )n a thoroughfare 
or on any occasion would put him to much 
disgrace and lower the respect to which 
he would oilier wise be entitled. M. Afzal 
LHah, who was employed as a Sadar 
Kanungo at Azamgarh from March 1911 
to 1917 and as an officiating Tahsildar at 
Muhammadabad from March 1918 to April 
1919, states that the plaintiff was the big¬ 
gest and the most distinguished rais of 
Azamgarh, that the officers and the public 
looked upon him with respect and that 
words of the kind referred to in the plaint 
used with regard to him in a thoroughfare 
would put him to disgrace. Mr. A. S. 
Kidvi states that he was deputy Superin¬ 
tendent of Police at Azamgarh since No¬ 
vember 1917, that the plaintiff was one of 
the premier of the raises of Azamgarh and 
h id recently been made a special Magis- 
tiate of the second class, that lie was res¬ 
pected by the officers of the district and 
that he would suffer damage by an abuse 
of the description mentioned, uttered open¬ 
ly and in broad daylight from a public 
road. He adds that the reputation of any 
self-respecting man in those circumstances 
would he injured. Harichand, a witness 
for the defendants, says that the plaintiff 
was a vciy respectable man in the town 
and that abuse of the nature mentioned in 
the plaint would bring him into disrepute 
among the people and more particularly 
among his connections and people of his 
caste. 

The abuses were obviously uttered with 
a view to degrade and humiliate the 
plaintiff and bring him into contempt in 
the eyes of the people. Apart from the 
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context or the occasion on which such 
words may be used, such words need not 
always literally imply that the person so 
described had committed incest, with his 
sister ( bahinchod ) or was a bastard {ham- 
mi) or a person to whose sister the 
person addressing was married 
(sale). They are often used where two 
parties quarrel not to express what they 
would literally imply but to express anger 
or reproach. The plaintiff in fact admits 
that he did not take those words as charg¬ 
ing him with any particular act but he 
took them as abuses uttered by the de¬ 
fendants to establish their prestige. They 
were uttered in public, and coupled with 
the insinuation that the plaintiff should 
not aspire to be a Chairman of the Muni¬ 
cipal Board but was only fit to be a shop¬ 
keeper and to sell at t and dal to bis custo¬ 
mers, and a further threat that he would 
be beaten with shoes, if he did anything 
else, there can lie little room for doubt 
that they were uttered to expose the plain¬ 
tiff to ridicule, contempt or obloquy and 
to dissuade those who were likely to sup 

* L. 

port his candidature from giving their 
votes for him. It is not clear how many 
votes were ultimately secured by the plain¬ 
tiff at the election but it is clear from the 
statement of Jamna Misir that no other 
person thereafter brought any other voters 
that day. Some of the witnesses produced 
by the defendants belong to the caste go 
which the plaintiff belongs ; and it is 
urged that if the words ascribed to the 
defendants had actually been used, it was 
not likely that they would have supported 
the defendants. But the words used were 
intended to hurt the plaintiff in the eyes 
of the people and were not necessarily 
derogatory to the caste as a whole. The 
entire attack was directed against the per¬ 
sonality of the plaintiff who had directed 
his servants to prevent the voters from 
being interfered with or taken away and 
the story told by the witnesses who were 
residents at the spot is, considering the 
great excitement which the election had 
caused, not at all improbale. 

In Diwan Singh v. Matup Singh (l) 
Mahmud, J. pointed out -.hat the English 
law of slander as forming part of the law 
of defamation and as such drawing some 
distinction bet veen the words actionable 
per se and words requiring proof of special 
or actual damage was not necessarily jap- 
plica hie to this co untry. In Parvathi v. 

UJ ll'St'J 10 All. 425—168$ A.W/N. 157. 


Manner (2) Sir Charles Turner, C. J., simi 
larly observed that the rule of English 
law which prohibited, except in certain 
cases, an action for damages for oral do- 
famation unless special damage was al¬ 
leged, should not be adopted by Courts in 
British India ; and that if defamatory ex¬ 
pressions were used under such circum¬ 
stances as to cause the plaintiff to have a 
reasonable apprehension that his reputa¬ 
tion had been injured and to indict upon 
him pain in consequence of such belief, the 
plaintiff would he entitled to recover da¬ 
mages without actual proof of the loss 
sustained. 

The penal law of India recognizes no 
distinction between slander and libel and 
punishes the utterance of anything which 
is likely to lower a man in the eyes of the 
people or to cause an injury to the reputa¬ 
tion of the person addressed. The Hindu 
Law (Sacred Books of the East, Yol. 7, 
page 27 and Yol. 33, page 2u7) also made 
the utterance of abusive and insulting 
language penal both as an offence against 
society in general and tending to provoke 
a breach of the public peace. But for the 
purpose of enforcing a civil liability, the 
use of abusive or vulgar language addressed 
merely to cause mental pain to the person 
addressed may not affoYd any ground for 
such a claim unless its effect is to hurt 
his reputation or to expose him to hatred, 
contempt, ridicule or obloquy or to make 
him shunned or avoided by those who 
would otherwise have associated with him. 
In Girisii Chandra Milter v. Jatadhari 
(3) the mere use of abusive and insulting 
language was held to be insufficient to 
justify a claim for damages. But as point¬ 
ed out in that caso the tendency and pro¬ 
bable effect of vords musj be determined 
in reference to the circumstances in which 
they are used ; and words not per se ac¬ 
tionable may become actionable under 
other circumstances. The finding in that 
case was that no one who heard the words 
thought the worse of the person to whoa 
or in respect of whom they were addressed 
and that though the words were insulting, 
the reputation of the person addressed was 
in no way affected. That is not the caje 
here. In Sukam Teli v. Bipal Teh (I). 
a distinction was drawn between mere 
verbal abuse and words which were de¬ 
famatory in themselves, and it was held 

(2) [1884] 8 Mad. 175. 

(3) [1893] 27 Cal. 053—3 C.W.N. 551 (F. B.) 

(1) [’903] 34 Cal. 48-1 C.^.J. 3SS. 



371 Allahabad 


that in the latter event an action would 

lie. In Sagar Ram x. Badu RafU (5) 

1 anguage imputing moral misconduct was 

held to he •actionable in this country, 

though no substantial loss proved to have 
resulted from its use. 

, Ha ji n S re Sard to the position of the 
plan till, family status, and the public 
humiliation to which lie was subjected in 
the presence of the persons who had come 
to vote for him, we consider that he 
should be awarded Ks. 2,000 damages, 
there is some evidence on the record to 
6 low that the plaintiff lias not had a r-ood 
moral character and that he has been’ as¬ 
sociating with prostitutes from time to 
tune. But his private character has little 
to do with the humiliation and disgrace to 
winch lie was publicly subjected with a 

view to nepriye him of any possible votes 

vhich he might other vise receive in sup¬ 
port of his candidature and thereby reduce 
his chance ol election as Chairman of the 
Board in case he was successful. 

. Lindsay, J.~ I agree with the conclu¬ 
sions both of fact and law at which my 
learned brother has arrived ani desire 
only to add a few words for tie purpose 
of explaining why I hold that the language 
impu ed to the defendants and proved 
to have been used by them is ac¬ 
tionable. I approve of the law as laid 
down in two of the cases above referred 
to viz. Parmthi v. Manner (2) and Deiran 
Siiujh v. Matup Singh (l). Defematory 
language lias been defined to be such 
language as injures or tends to injure a 
man s reputation and to cause him to be 
regarded with feelings of hatred, con¬ 
tempt, ridicule, fear, dislike or disesteern 
and the true test of the defamatory 
nature of any given language is its ten¬ 
dency to excite against the plaintiff 
any of the adverse opinions or feelings 
just enumerated. The typical form of 
defamation is, perhaps an attack upon 
the moral character of the plaintiff. But 
even if there he no suggestion of mis¬ 
conduct or of moral turpitude, the langu¬ 
age will still be defamatory if it tends to 
bring the plaintiff into ridicule or con¬ 
tempt. Any language of this nature, 
however published, will, according to the 
authorities cited above, furnish a cause 
of action for a suit for defamation. 

It has been argued before us that the 
language complained of in this case 
amounts to no more than vulga r abuse, 
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and it has, no doubt, been laid down that 

language to which this description applies 
is not actionable. It is not, however, 
easy to arrive at any practical and pre¬ 
cise Definition of the expression “vulgar 
abuse . It may, perhaps, be treated as 
an equivalent for insult ’’ and as such 
connoting an attack upon dignity rather 
than upon reputation or, to put it in 
other words, an assault upon a man’s 
self-esteem as opposed to the estimation 
in which he is held by others. But, in 
truth, the expression is equivocal and 
language which is insulting in the above 
sense may be defamatory as well We 
have, as laid down in She Madras- case 
quoted above, to consider the time at, and 
the circumstances in which, the language 

" as use, L and to ascertain whether- it 
was such as, in those circumstances, to 
induce in the person who says he has 
been defamed a reasonable apprehension 
that his reputation has been harmed and 

to inflict upon him the pain consequent 
on such a belief. 


(5) [1004] 1 A.L.J. i0:>. 


Y\ hat then are the facts of this case ? 
It is admitted on all hands that the 
plaintift is a man of position in Azamgarh. 
Jle belongs to a well-known family of 
high social standing, possessed of great 
wealth and carrying on extensive and 
lucrative business. It is true that his 
morals are not, on his own showing, 
above reproach t but there is plenty of 
evidence to show that notwithstanding 
this lie has displayed public spirit and 
has contributed generously to useful and 
charitable works. And it would be quite 
absuid to maintain that he is a person 
who has no reputation to lose. At the 
time when the language he complains of 
was littered, he was still the Chairman of 
the Municipal Board and was aspiring 
to le-elect ion to that office. It is clear 
that his ambition in this direction was 
being thwarted by a party of which the 
defendants were the leading members and 
tney hare made no attempt to conceal 
the nicb that they were out, by means of 
this election, to oust the plaintiff if they, 
could. In these circumstances, what 
would be the tendency of the language 
they are found to have used ? Is it not 
fair to say that it would at least 1)6 cal¬ 
culated to expose the plaintiff to con¬ 
tempt or ridicule or Loth ? Leaving out of 
consideration the foul epithets with which 
he was bespattered, it is plain that he 
was told that his chances of the Chair- 
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manship were gone and that having 
fallen from his high estate, he would he 
reduced fco the position of a petty huck¬ 
ster weighing out ounces of ata and dal 
to the meanest customer. To any one 
accustomed to the conditions of life in 
India, it is at once apparent that a taunt 
of this description addressed to the plain¬ 
tiff in the presence of a bazar crowd 
would inevitably expose him to ridicule if 
nothing worse. And if we are able, as 
we undoubtedly are, to reach this con¬ 
clusion, we can have no difficulty in hold¬ 
ing that the language complained of 
meets the test referred to above and was 
defafaatory. 

And, speaking for myself, I have no 
doubt that it was used deliberately and 
of set purpose in order to deter voters 
from giving their support at the poll to 
members of the plaintiff’s party who were 
seeking election on that day to the 
Municipal Board. In a very recent case 
decided in England in which a lady who 
had been a candidate for Parliament com¬ 
plained of being libelled, Lord Darling 
held that in the circumstances an action 
would lie. He said :— 

“The intention was to make the electors 
dislike the candidate and abstain from 
voting for her. If that were so it was 
undoubtedly an actionable libel for which 
damages mi’ht ho awarded.” (Case of 
Tcrrington v. London Express Newspapers 
Limited reported in theLondon “Times” 
of tjie 12th November, 1921.) 

For those reasons I agree with the 
judgment of my learned brother and assent 
to the decree he proposes. 

By the Court. —This appeal is, there¬ 
fore, allowed and the claim of the plain¬ 
tiff decreed for Rs. 2.000 damages with 
proportionate costs here and hitherto 
which shall include fees in the Court on 
tho higher scale. The defendants shall 
hear their own costs throughout. 

Appeal, accepted. 
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Mears, C. J. and Piggott, J. 

Manh Kunwar— Plaintiff—Appellant. 

v. 

Ku lid an Kunwar Defend ant—Respon¬ 
dent. 

Fjrst Appeal No. 147 of 1922, Decided 
on /th January, 1925, from a decree of 
the Sub. J., Benares. 


★ Hfndu Ixiv—Sue cssirn — Daughters—- Rich 
and poor'—Co uparative poverty is the test. 

If a market ditterance is found in the financial 
position if the sisters, and one of ihose sisters is 
in str.iitenei circumstances, that is suffuient to 
bring into operation the authority of the Mitak* 
shura that the sifter who is “ unprovided for’ 1 
shall take precedence over the sister who is 

enriched ” 4 The case ha* to be looked at from 
the point of view of comparative poverty of the 
claimants, and it is not essential that the poor 
sister should be bound to point to some definite 
acquisition of property by the rich bister. It is 
sufficient if her surroundings are such that she 
should be regarded as a rich woman. The ordi¬ 
nary case is ihat she l.as married into a family 
of position, a ad wealMi. [P ‘6 r ,6 , C 1] 

Siirerulra Nath Sen —for Appellant. 

Kailas Nath Katju —fo: Respondent. 

Judgment.—This was a suit of a 
rather unusual hut quite interesting 
character. It was a suit between two 
sisters, and the plaintiff claimed that she 
was entitled to a shaie to the extent of 
one-halt of the entile property left by her 
father. In ordinary circumstances that 
claim was undoubtedly a good one in law, 
there being only herself, the plaintiff, and 
her sister, Kundan Kunwar, as the 
survivors of the father at the time of the 
claim. The defendant set up the plea 
that the plaintiff was a wealthy* woman 
whilst she, the defendant, was very, poor. 
She thereby invoked the statement‘of law 
recorded in the Mitakshara to the -effect,' 
that the sister who is ’unprovided for” 
shall take precedence over the sister who 
is “enriched”. The learned Subordinate 
Judge took the view that the action 
should fail on the ground that the plain¬ 
tiff was a rich woman, that the defendant 
was a very poor woman and that the 
authority of the Mistakshara gave to the 
defendant the. right to succeed to the 
whole of the father’s estate. This appeal 
raises two questions, one is a question, of 
fact, the other is a question as to whether 
on tho text of the Mitakshara the defend¬ 
ant has correctly described her sister as a 
^.wealthy one. We have been taken 
through the evidence of the means of the 
defendant, and we arc of opinion that she 
has correofcly described herself. Compared 
with the position of the defendant, the 
position of the plaintiff is rightly described 
a3 that of a wealthy woman. It was 
suggested in argument to us that you 
must construe the text of the Mitakshara 
and the words “enriched daughter” a 3 
meaning a daughter definitely provided 
for either by a document, such as a will, 
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or by having been befit itely invested with 
property in her own right by some other 
method, gift or something in the nature 
of a settlement. Ase have been referred 
to several cases, the first one of which 
was that of Oudh Human v. Chandra Dai 
(l). In that case it was held that the 
only criterion was the comparative 
poverty. But it has been pointed out to 
us that in that case the rich daughter had 
at the time of marriage a valuable estate 
made over to her and, therefore, she was 
an enriched daughter in the sense that 
she had acquired property in her own 
right as apart from her general expecta¬ 
tions of property and generally rich 
surroundings. A few years later that 
was followed by Danno v. Darbo (2). 
Ihere the rich daughter had acquired 
nothing by will, had acquired nothing by 

gift or conveyance, but she was in com¬ 
parison to her sister a woman who had 
married into a wealthy family. In that 
case the Court said, "the expression 
unprovided for', in contradistinction to 
the term enriched’, must be construed in 
the sense of indigent’, as opposed to 
possessed of means’, irrespective of the 
sources of provision or non-provision”. 
Other cases were cited to us, but we need 
only refer finally to the case of Totaled v. 
Basaiia (3). That case is a definite 
authority, which shows that all that has 
to be regarded is this. If you find a marked 
difference in the financial position of the 
sisters, and one of those sisters in straiten¬ 
ed circumstances, that is sufficient to 
bring into operation the authority of the 
Mitakshara. This case, as all the other 
ones, has to be looked at from the point 
lof view of comparative poverty of the 
plaintiff and defendant, and it is not 
essential that the poor sister should be 
bound to point to some definite acquisi¬ 
tion of property by the rich sister. It is 
sufficient to say that her surroundings 
are such that she would be regarded as a 
rich woman. The ordinary casp, of course, 
is that she has married into a family of 
position and wealth. Taking that as a 
criterion we are of opinion that the claim 
of the plaintiff was rightly dismissed, and 
we dismiss this appeal with costs. 

Appeal dismissed. 


(l) rieso] 2 All., 561. 

(‘h [18< V 2] 4 All., 243-1-82 A. \V. N. 3?. 
(3) 23 Bom., 229. 
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Lindsay and Kanhaiya Lal, J.J. 

Muhzmmzd Abdul Majicl — Defend¬ 
ant Appellant. 

V 

Ala Bux alias Allan —Plaintiff—Res¬ 
pondent. 

First Appeal No. 171 of 1922, Decided 

on 14th January 1925, from decree of the 
Sub. J„ Agra. 

Court lees Act. S. I—Value in plaint determines 
Joi'inn of appeal—Suits Valuation Act, S. 8. 

In older to determine the proper appellate 
Court what has to be looked at is the value of the 
original suit, i. e., the amount or value of the 
subject-matter of the =>uit. The word “value” 
must be taken to be the value assigned by the 
plaintiff iu his plaint aud not the value as found 
by the Court unless it appears that, either pur- 
po 3 ely or through gross negligence, the true value 
has been altogether misrepresented by the plain¬ 
tiff. j2 All. 222 ; 34 Cal. 9o4 Dissented from. 

[P 577 C Ij 

Peary Lal Banerji—ior Appellant. 
Surendra Nath Sen and Narain Prasad 
A&thana—ior Respondent. 

Judgment A preliminary objection, 
has been raised to the bearing of this ap¬ 
peal. Mr. Narain Prasad who appears for 
the plaintiff-respondent, argues that the 
appeal does not lie to this Court but to 

the Court of the District Judge. The suit 

out of which the appeal has arisen was a 
suit for accounts and in paragraph 8 of 
the plaint the plaintiff stated that the 
valuation of the subject-matter of the suit, 
for purposes of jurisdiction and payment 
of Court-fee was Rs. 2,500. The suit was. 
accordingly laid in the Court of the Sub¬ 
ordinate Judge of Agra. The learned Sub¬ 
ordinate Judge has given the plaintiff a 
decree for Rs. 5,796-9 3. We have now 
this appeal by the defendant and the ap¬ 
peal is valued in this Court at Dhe amount 
which has been awarded in the decree of 
the Subordinate Judge. 

Mr. Narain Prasad argues, and we think 
correctly, that the appeal must lie to the 
Court of the District Judge. If the valua¬ 
tion as set out in the plaint is to deter¬ 
mine the forum of appeal then Mr. Na¬ 
rain Prasad s contention is undoubtedly 
correct. 

Mr. Peary Lal Banerji, on the other 
hand, has referred us to a Full'Bench rul¬ 
ing of the Calcutta High Court to be found 
i n Ijjatulla v. Chan dra Mohan (l). He 

( 1 ) [i9U‘i’i 84 Cal. 954 = 6 C. L, o. 255=11 
C. W. N. 1133 'iF. B.) 
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also refers us to a Bench decision of this 
Court to be found in Goswami Sri Raman 
v. BoJira Desraj (2). On the other hand, 
our attention has been called on a ruling 
of this Court in Madho Das v. Ramji Pa - 
thak (3), and also another ruling of a 
Bench of this Court in Sudarshan Das 
Shastry v. Ram Prasad (4). We are also 
referred to a judgment of a Full Bench of 
the Madras High Court which is to be 
found in Kannyya Ghetti v. Venkata Na • 
rasayya (5). It appears to us, after a 
perusal of these rulings and also of the 
law on the subject as contained in S. 7 of 
the Court Fees Act and in S. 8 of the 
Suits Valuation Act of 18S7 that the pre¬ 
liminary objection must be upheld. 

In the case which was decided in this 
Court in Madho Das v. Ramji Pathak (3) 
jit was clearly laid down that in order to 
determine the proper appellate Court what 
Fas to be looked at is the value of the 
[original suit, that is to say, the amount or 
value of the subject-matter of the suit, 
and it was explained that the word 
j value ” must be taken to be the value 
(assigned by the plaintiff in his plaint and 
not the value as found by the Court 
unless it appears that either purpose¬ 
ly or through gross negligence, the true 
value has been altogether misrepre¬ 
sented by the plaintiff. A“, page 289 of 
the report it is said that it would be im¬ 
possible to hold that the jurisdiction of an 
appellate Court should depend upon the 
amount of the decree of the appellate 
Court.. It is the plaintiff’s valuation in 
his plaint which controls jurisdiction not 
only of the first Court but of the appel¬ 
late Court Otherwise there would be no 
certainty as to the Court in which a suit 
should be brought or an appeal should be 
brought. Thi3 is a clear exposition of the 
law and one which we think ought to be 
followed in this case and was followed in 
the subsequent case Sudarshan Das Shastri 
v. Ram Prasad (4). With regard to the case, 
Goswami Sri Ramam v. Bohra Desraj (2), 
it professes to follow the Full Bench ru¬ 
ling of the Calcutta High Court Ijjatulla 
v. Chandra Mohan (l). That ruling in 
turn was based upon a previous ruling of 

(2) [1910J 32 All. 222-7 A. L. J. 203-fc I. 0. 

675. 

(3) [1894] 16 All. 286-1834 A. W. N. 84. 

(4) [1911] 33 All. 97-7 I. C. 385-7 A. L. J. 

963. 

(5) [1917] 40 Mad. 1—32 M. L. J. 221—5 L. W. 

58C—39 I. C. 539—(1917) M. W. N. 367. 


the Calcutta Court which is to be found 
in Golap Sundari Devi v. Indra Coomar 
Hazra (6) In view of the interpretation 
of the law which has been given forth by 
the Benches of this Court in the cases al¬ 
ready cited, we are unable to follow the 
Full Bench ruling of the Calcutta Court 
and are also unable to follow the Bench 
ruling of this Court to be found in Go¬ 
swami Sri Raman v. Bohra Denaj (2). 
It seems to us that the law has been very 
clearly expounded in the Full Bench ru¬ 
ling of the Madras Court Kannayya Chetti 
v. Venkata Narasayya (5), and we are in 
agreement with what his been said in 
that judgment. 

V e think, it is sufficient for us to refer 

to the provisions of S. 7 of the Court Fees 

Act and S. 8 of the Suits Valuation Act 
of 1S87. 


buibwicn wnicn we are now concern¬ 
ed was a suit lor accounts and, therefore, 
under the provisions of S. 7, paragraph 4 
clause (/) the Court-fee had to be ptid 
according to the amount; at which the re* 
lief sought was valued in the plaint. I 
is to be noted that in the case of suit 
which are referred to in S. 7 paragraph 4 
it is declared that in all such suits the 
plaintitl shall state the amount at which 
he values the relief sought : and here we 
may also refer to the new provision which 
was introduced into the Civil Procedure 
Code under 0 7 rule 1 {i). It is now 
necessary for the plaint to contain a 
statement of the value of the subject- 
matter of the suit for purposes of juris¬ 
diction and Court-fees so far as the case 
admits, and so when S. 8 of the Suits 
\ aluation Act is onsidered it carries us 
back to the provisions of the Court Fees 
Act and obviously the value for purposes 
ot jurisdiction is the value which the 
plaintiff sets upon his claim in the plaint 
as directed in S. 7 paragraph 4 of the 
Court bees Act as also by Order 7 rule .1. 
We think, with the learned Judges of the 
Madras High Court, that the confusion 
which has arisen in the discussion of this 
subject springs from the mistake which 
hes in supposing that the amount of value 
of the subject-matter of a suit is the real 
oi market value. In our opinion it is not 
the real or market value which has to be 
taken into account for purposes of deter¬ 
mining Court-fee or jurisdiction. The 
val ue is the val ue which the plaintiff as. 

~WvmTJ^G~\v. N. 393-9 CHVXsJw 
I. C. 86—5 M. L. T. 360. 
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signs to his claim in the plaint. In other 
words, it is the “ valuation ” by the 
plaintiff as distinguished from the real or 
market value. We are quite clear, there¬ 
fore, that applying the principles which 
have been laid down in Madho Das v. 
Ptamji Pathetic (3), and which we think' 
ought to guide our decision, this appeal 
lies not to this Court but to the Court of 
the District Judge. The suit having been 
valued at Rs. 2,500 under S. 21 of the 
Bengal, Assam and N. W. P. Civil Courts 
Act 21 of 1887 the appeal lies to the Dis¬ 
trict Judge. AA e have pointed out the 
difference of judicial opinion which exists 
with regard to the question now under 
consideration but for the reasons given 
we follow.the interpretation of the law 
which was laid down in Madlio Das v. 
Damji Pnthak (3). The consequence i 3 
that we direct that the memorandum of * 
appeal be returned to the appellant for 
presentation to the Court of the District 
Judge of Agra. The respondent is entit¬ 
led to his costs in this Court. 

A})peal dismissed' 
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Lindsay and Kanhaiya Lad, JJ, 

Kalika Singh —Plaintiff— Appellant 


llam Lal Singh — Defendant — Res¬ 
pondent. 

Second Appeal No. 530 of 1923, Deci¬ 
ded on 28th November 1924, from a de¬ 
cree of the Sub. J., Jaunour. 


co-parcenary body. The property sold 
stoxl in several villages the wajib-ul- 
arzes of which have been produced in the 
case. The sale was made in favour of a 
co : sharer of the village. The plaintiff 
was also a co-sharer ; but he claimed a 
preferential right by reason of his being a 
paternal kinsman of the vendor. The 
Court of first instance was of opinion 
that the wajib-ul-arzes of the villages in 
question gave him a right of preference 
over tho vendee ; hut the lower appellate 
Court found that no such right of pre¬ 
ference was given where a sale was made 
to a member of the co-parcena v y body. 
The wajib-ul-arz of the village Madho 
I atti Tvhas provides that if any co-sharer 
wants to transfer his share the right of 
purchase shall belong first to a jaternal 
kinsman who is a co-sharer elc jaddi 
shank and then to the co-sharers of the 
village on payment of the proper price in 
preference to a stranger. The wajib-ul- 
arz of tho village Madho Patti provides 
that in the case of a transfer of property 
the right of pre-emetion shall belong in 
tho first instance to a co-sharer who 
is . a Paternal kinsman Sharilc elc jaddi 
then to the co-sharers in the pro¬ 
perty itself and after them to the co¬ 
sharers of tho village in preference to a 
stranger on payment of such a price as a 
strangor pays. The wajib-ul-arz of Alam- 
pur village provides that if a co-sharer 
wants to sell his share the right of pur¬ 
chase shall belong in the first instance to 
a co-sharer who is a paternal kinsman 
sharilc ek jaddi then to a co-sharer of the 
patfci, and then to a co-sharer of the 


Pre-emption — T Vajil-ul-arz — Bights of cr- 
sharers inter se on sale to stranger can’t entitle 
co-sharer to pre-emption on sa c to cn-marer. 

In the absence of specific words giving priority, 
in the case of a sale by a co-sharer belonging to 
one category to a cc-sharer belonging to another 
category, a clause for pre-emption, defining the 
rights of co-snarers inter se as against a stranger 
cannot be construed so as to give a right of pre¬ 
emption to a co-sharer of a superior class upon a 
sale to a co-sharer of an inferior class. 23 All, 
iW.Foll. [P 378 C 2 ; P 379 C 1] 

A. P. Padeya —for Appellant. 

Harihans Sahai —for Respondent. 

Judgment. —The question for consi¬ 
deration in this case is whether under the 
custom pre-emption prevalent in the 
villages in which the property sold is 
situated the plaintiff is entitled to a right 
of pre-emption in the ca=e of a sale other¬ 
wise than in favour of a stranger to the 


village on payment of the proper price 
in preference to a stranger. 

In each of these waji D-ul-arzes the right 
of purchase seems to have been given in 
the order mentioned in the event of a sale 
to a stranger and though the different 
categories in which priority is to be ex¬ 
ercised are mentioned, they are subject to 
the main qualification that the question 
of priority would only arise where a sale 
to a stranger is made. The wajib-ul-arz 
in the present case is very similar to the 
wajib-ul-arz in Sheo Balak Singh v. 
Lachmi Dhar (l). In that case it wa3 
held that in the absence of specific words 
giving priority in the case of a sale by a 
co-sharer belonging to one category to a 
co-sbarer belonging to another category a 
clause for pre-emption. defining the rights 
(1) U'JUl) 23 Ali. 427=1931 A. W.N. 129. 
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of co-sharers inter se as against a stranger 
could not be construed so as to give a 
right of pre-emption to a co-sharer of a 
superior class upon a sale to a co-sharer 
of an inferior class. The same principle 
has been applied in Namin Saran Singh 
v. Siclh Narajn Singh (2). The lower ap¬ 
pellate Court was right in re'using to 
illow pre-emption in these circumstances. 

The appeal therefore fails and is dis¬ 
missed with costs including in this Court 
fees on the higher scale. 


Appeal dismissed 

(2) (390S) 5 A. L. J.’655=(l908) A. \V. N. 251. 
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Stuart, J. . 

Azmatullah Khan— Plaintiff — Appli¬ 
cant. 

v. 

Ahmad Ah Defendant — Opposite 
Party. 

Civ. Rev. No. 21 of 1925, Decided on 
1st April 1925, from an order of the Judge 
of Sm. C. C., Shahjah anpur, 

^ Provincial Small Cause Courts Act (1 77) S. 17— 
J nil security dep sited—Genuine error in stating 
the aincmnt due is immaterial. 

Whfre an applicant for setting aside an cx 
parte decree gave full security, 

Held', that the circumstance that he made a 
genuine error by which he stated the amount 
for which the security had to be given to be 
less than it really was, did not affect the fact 
that lie had given ful security ior what was 
due. aud that there was substantial comp’iance 
with S. 17. [p 3 79 0 2] 

Mu kit tar Ahmad —for Applicant. 

Kailas Nath Katju—ior Opposite Party. 

Facts.—Azmatullah, plaintiff obtained 
two ex parte decrees against Ahmadali 

defendant, who applied to have them set 
aside. 

The Judge Small Cause Court set aside 
the ex parte decrees. The case wa^ heard 
and dismissed on the merits. Plaintiff 
filed two applications in revision to the 
High Court agiinst the order setting 
aside the ex parte decrees and restoring 
the suit, and also applied in revision 
against the decrees of the Small Cause 
Court dismissing the suits on the merits. 

< Stuart, J. —The main point for deci¬ 
sion in these two revisions is whether 
there has been substantial compliance 
with the provisions of S. 17 of Act IX of 


1887. A decree had been passed by the 
'mall Cause C mrt ex parte against Ahmad 
Ali for Rs. 483-9 and Rs. 56-11 costs. 
This decree was passed on the 6th Sep¬ 
tember 1924. On the 14th October, 1924 
Ahmad Ali applied under S. 17 to set 
aside the ex parte decree and, at the timo 
of presenting his application, liled a bond 
by which he hypothecated a house which 
lie asserted was worth Rs. 4,000 as secu¬ 
rity fer the performance of tli 3 decree, 
but in this application he estimated the 
decretal amount at Rs. 530 instead of 
Rs. 540-4. The explanat.on which he 
gives for ibis error is that he had miscal¬ 
culated the costs. Ho thus professed him¬ 
self ready to give security for more than 
seven times the decretal amount, and ac¬ 
tually had done so. 

It was ordered that the security should 
lie verified but before steps were taken by 

the Court to verify it, Ahmad Ali paid in 
cash into Court Rs. 540-1, the full decretal 
amount, as security. It is argued on be¬ 
half of the opposite side (the plaintiff ’s 
side) that Ahmad Ali did not comply 
with the prov sion3 of S. 17, The leading 
ca96 in this Court upon the point is 
Jag anna th v. Chet Bam (l). Applying 
the principles laid down in that case, I 
consider that there has been substantial 
compliance with the provisions of S. 17. 
ihe applicant (the applicant for setting 
asile the ex parte decrees) was obliged to 
give full security. He gave full security. 
The circumstance that he made a genuinel 
error by which he stated the amount for 
which the security had to be given at: 
Rs. 10-4 less than it really was, does not: 
affect the fact that he gave security for 
more than what was due. His action in 
depositing the amount} in cash later can 
only be taiven as part of the same transac¬ 
tion as had gone before and not as a 
belited attempt to file security at a date 
when he was not permitted to" file it. By 
depositing the amount in cash he saved 
the trouble of further verification. In 
these circumstances the applications must 
fail. The application for restoring the 
ex- parte cecree fails. The application for 
setting aside the dismissal of the suit on 
merits has nothing to recommend it. I 
dismiss both applications with cost 9 . 

Applications dismissed . 


{1) W^AH. 470=3 A. L.J. 318=1906 A. 

VY. JN. 93, 
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(Full Bench) 

Lindsay, Kanhaiya Lal and 

Daniels, J.J. 

I 

Abdul Rahman —Appellant. 

V. 

Abdul Raliman —Respondent;. 

First Appeal Nos. 455 of 1923, and 165 
of 1924 and F. A. F. 0. No. 77 of 1924, 
Decided on 8th January 1925, from the 
decree of the Commissioner of Agra. 

it (a) Government of India Act, ( 1915) 
3. 19—Special tribunal to decide special disputes— 
Local Legislature can create. 

The words “ to make laws for the peace aod 
good Government of the territories for the time 
being constituting that Province ” in S. 79 are 
very wide and in dude a power to direct that dis¬ 
putes of a particular kind shall be decided in a 
particular way and before a tribunal specially 
created for the purpose. [P 381 C 2 & P 382 C 1] 

it (6) Appeal — Right to ' appeal not inherent 
right. 

The right of appeal is not an inherent right of 
the subject but only exists where it is expressly 
conferred by statute. 11 Mad. 2G. 40 Cal. 21 
Lief. to. [p 382 C 2] 

(c) Letters Patent (Allahabad) Cl. 11—‘ Civil 
Courts Courts created by S. 22 U. P. Municipal 
Act are not. 

The term “ Civil Courts ” used in the Letters 
Patent Cl. 11, does not cover a tribunal created 
under a particular statute for a particular pur¬ 
pose, c. g., a Court created under the U. P. 
Municipalities Act. [p 382 C 2] 

★ (d) V. P. Municipalities Act , (II of 191t) 
S. ‘23(e )—Power to dccide case referred does net. 
include power to hear anneal—Civil P. C., O. 4f , 

R. 1. 

A power of reference is not a modified form of 
appellate jurisdiction. A right of appeal is a 
right conferred on the suitor. A power of refer¬ 
ence is a power vested iu the Court. It lies in 
the sole discretion of the Court to exercise or not 
to exercise it. An appeal presupposes a dedree or 
order already passed against which the appeal is 
directed. The power of reference is exercised 
while the case is still pending in order to enable 
the Court to arrive at a correct decision. A 
Court to whom a reference can be made is not 
necessarily authorised to hear appeals from the 
Court making a reference. 3 P. L. J. 5S1 
List. [P 383 C 1] 

(e) V. P. Municipalities Act, (II of 1916) 
Ss. 19 to '21—Election of a member—Suit to chal¬ 
lenge dees not lie in Civil Court. 

The whole scheme of Ss. 19 to 27 clearly 
implies an intention that election of any person 
as a member ofBoard shall only be challenged 
by an election petition presented in accordance 
with the Act andmo suit lies iu Civil Court to 
challenge the saine. [P 3d3 C 2] 

Gopinath Kunzru —for Appellant. 

Musht iq Ahmad —for Respondent. 
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Daniels, J.—Phis judgment relates to 
three connected appeals which have been 
laid before a Full Bench because of the 
extreme importance of the questions in¬ 
volved. The appeals challenge the vali¬ 
dity of certain sections of the U. P. 
Municipalities Act. All three arise out 
of a contested elect.on for seats on the 
Municipal Board of Muttra which was 
held in the early part of 1923. There 
were four candidates for three seats. A 
poll was held and the appellant, Abdur 
Rahman, son of Ismail, was one of the 
persons declared to be elected. S. 22 of 
the U. P. Municipalities Act 1916, pro¬ 
vides a special tribunal for the decision of 
disputes arising out of a Municipal elec¬ 
tion. Under the provisions of that section 
the respondent, Abdur Rahman, son of 
Zahuri, presented a petition against the 
election of the appellant, urging that it 
was vitiated oy various corrupt practices. 
This petition was heard and determined 
by the Commissioner as an election Court 
under the provisions of the Act. The 
Commissioner upheld the petition, unseat¬ 
ed the appellant and, under the powers 
vested in him by S. 25, declared the res¬ 
pondent duly elected in his place. The 
appellant, Abdur Rahman, son of Ismail, 
presented a petition for review to the 
Commissioner under S. 23 v2) (/) and 
that application was rejected. He then 
hied the present appeal from the Com¬ 
missioner’s decision to this Court, not¬ 
withstanding tbe fact that by S. 23 (2) (e) 
of the Act, it is declared that there shall 
bo no appeal from tbe Commissioner's 
order either on a question of law or fact 
and that no application in revision against 
or in respect of that decision shall be 
entertainable. That appeal is F. A.) No. 

455 of 1923. Besides filing this appeal 
he also hied a suit in the Court ol the 

Subordinate Judge for various reliefs the 

principal of which were a declaration that 
he had been duly elected as a member of 
the Municipal Board and an injunction to 
restrain the respondent from acting as 
such member. 

After that suit had been hied he applied 
for an adjournment which wa 3 granted on 
condition of paying Rs. 125 costs of the 
adjournment to the opposite party. He 
failed to pay these costs and his suit was 
dismissed for default, an application 
for further time being rejected. He 
subsequently applied to the Subordinat > 
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Judge for restoration of the case and that 
application was rejected,. 

He has now filed F. A. No. 165 of 1924 
from the order dismissing his suit for 
default, treating that order as a decree, 
and has also filed a first appeal from the 
order refusing to restore the suit. The 
latter appeal is F. A. F. 0. No. 77 of 1924. 
The appellant was doubtful whether his 
relief lay by way of appeal or by way of 
application for restoration and to be on 
the safe 9ide pursued both remedies. 

The grounds of appeal in appeal No. 455 
of 1923, which is the principal appeal, so 
far as it is necessary for us to consider 
them are : — 

1. That it i3 ultra vires of the U. P. 
Local Legislature to appoint any Court or 
tribunal for the trial or the exclusive trial 
of election cases or to appoint the Com¬ 
missioner as the election tribunal. 

2. That at any rate it is ultra vires of 
the U. P. Local Legislature to take away 
or restrict in any manner the powers of 
appeal or revision of this Court and to 
make the decision of the Commissioner 
final. 

The plea that it is ultra vires of the 
Local Legislative Council to create a 
Court for the decision of election cases or 
indeed, as the appellant’s learned Counsel 
argued, for any purpose whatsoever does 
not require any lengthy discussion. It i 3 
admitted that the words conferring legis¬ 
lative power on a Local Legislature under 
S. 79 of the Government of India Act, 
1915, are very wide. Tha^ Legislature 
has been given a general power to make 
laws for the peace and good Government 
of the territories for the time being con¬ 
stituting the province. The only limita¬ 
tion imposed on the extent of this power 
i3 that the Legislature must not make 
any law affecting any Act of Parliament. 
For certain kinds of legislation the pre¬ 
vious sanction of the Governor-General is 
required, though failure to apply for pre¬ 
vious sanction is, by sub-S. (5) of S. 79, 
cured if the Act when passed is duly 
assented to by the Governor-General in 
pursuance of the Act. Np question of 
assent arises in this case. The previous 
sanction of the Governor-General was 
obtained to the passing of the U. P. 
Municipalities Act, and that Act wa 3 duly 
assented to by the Governor-General 
after it was passed. If a wide general 
power to legislate for the peace and good 
Government of the Province does not 


include a power to devise means for decid¬ 
ing on the validity of a disputed election 
to a seat on a Municipal Board, it is 
difficult to know what it-does include. 


The appellant’s learned Counsel laid 
stress on the difference between the 
language of S. 79 and that of S. 65 of the 
same Act, which provides for the legis¬ 
lative power of the Governor-General in 
Legislative Council. He argues that 
because the words “ for all persons, for 
all Courts and for all places and things ” 
contained in that section are not produced 
in S. 79, it follows that the Local Legis¬ 
lature has no power to legislate for ' any 
Court. He might equally have argued 
from the omission of the words “ for all 
persons ” that the Local Legislature has 
no power to piss laws affecting any per¬ 
son. The words “ to make laws for the 
peace and good Government of the terri¬ 
tories for the time being constituting that 
Province ” have been given a very wide> 
construction in various cases, not only) 
with reference to India but also to other! 
portions of the Empire where similar 
words occur: cf. Ashbury v. Ellis (l). The 
Local Legislature has in a number of 
instances both under the Indian Councils 
Act of 1861 and under the Government of 
India Act created tribunals for particular 
purposes or excluded the jurisdiction of 
the Civil Courts in particular cases, The 
enactments containing these provisions 
have repeatedly come before the Courts 
and it has never hitherto been suggested 
that there was any doubt as to their 
validity. \ illage Courts were created by 
an Act of the Local Legislature in 1892. 
Special Judges to adjudicate on the indeb¬ 
tedness of encumbered proprietors were 
appointed under the Bundelkhand Encum¬ 
bered Estates Act of 1903, and under the 
Bundelkhand Land Alienation Act of the 
same year the enforcement of certain 
classes of decrees was taken awaj from 
the Civil Courts and vested in the Collec¬ 
tor. The Oudh Civil Courts Act ha 3 been 
twice amended by the Local Legislature. 

If the Local Legislature has no power to 
create Courts it can equally have no 
power to modify the constitution or 
powers of Courts already existing. Finally 
by a Local Act of 1920 village panchayats 
were established and were vested with 
both Civil and Criminal powers. 


(1) [1893] A. C. 339=62 L. J., 
388=69 L. T. 159. 


P. C. 107=1 R. 
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Other instances might be given from 
othei Provinces, but these are sufficient 
to show that the power which is now 
challenged has been exercised and treated 
as valid by the Courts through a long 
series of years. Me have no doubt what¬ 
ever that a power to make laws for the 
peace ami good Government of the Pro¬ 
vince included a power to direct that 
disputes _ of a particular, kind shall be 
decided in a particular way and before a 
tribunal specially created for the purpose. 

The appellant’s main argument, how¬ 
ever, was that the provisions of 8s. 19 to 
27 of the U. P. Municipalities Act dero¬ 
gate from the powers conferred on the 
High Comt 3it Allahabad by clans© 11 of 
the Letters Patent and are, therefore, 
invalid. He originally suggested that 
they were invalid as interfering with the 
prerogative of the Grown but in view of 

the f act that the amendment of S. 84 of 

the Government of India Act, 1915 
effected by the Government of India Act, 
1916, expressly provides that no law of a 
Local Legislature shall be invalid solely 
because it affects the prerogative of the 
Crown and that by S. 8 of the latter Act 
this amendment was made retrospective, 
that position could no longer be maintain¬ 
ed and he has frankly abandoned it. He 
has, however, argued that the powers of 
the High Court under the Letters Patent 
are declared by S. 106 of the Government 
of India Act, 1915, and that any attempt 
by a Local Legislature to derogate from 
those powers is an infringement of an 
Act of Parliament and, therefore, invalid 
under the express provisions of S. 79 (4) 
of the Government of Ipdia Act, 1915. It 
is unnecessary to consider this position 
because it is quite clear that the legis¬ 
lation, which is impugned, in no way 
interferes with the powers of the High 
Court under the Letters Patent. Clause 11 
of the Letter.", Patent runs as follows :— 

“ And we do further ordain that the 

said High Court of Judicature for the 
North-Western Provinces shall be a Court 
of appeal from the Civil Courts of the 
North-Western Provinces, and from all 
ether Courts subject to its superinten¬ 
dence, and shall exercise appellate juris¬ 
diction in such ca3e3 as are subject to 
appeal to the said High Court by virtue of 
any law or regulations now in force.” 

The appellant wishes to treat the words 
“shall be a Court of appeal from the Civil 
Courts of the North-Western Provinces” 
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as meaning that an appeal shall lie from 

any order passed by any Civil Court. This 
is an untenable position. It wa 3 held as. 

far back as 1820 that the right of appeal 

is not an inherent right of the subject but 
only exists where it is expressly conferred 
by statute. The King v. Hanson (2). 
That view has been more than once affirm¬ 
ed the Privy Council; e . g., Meenakshi Nai - 
(ico v. Subramania Sastri (3), and Rangoon 
Bol-atoung Company v. The Collector 
Rangoon (4). The werds cited lay down 
that the High Court is to be the supreme 
appellate tribunal (subject of course to 
any further appeal which may be allowed 
to His Majesty in Council) from the Civil 
Courts of the Province and from the 
Courts under the superintendence of the 
Pligh Court and the concluding words of 
the clause state the cases in which an 
appeal can be brought.' It is pointed out 
that no provision was made in clause 11 
for rights of appeal which might he there¬ 
after conferred. This was probably con¬ 
sidered to he sufficiently provided for by 
clause 35 which makes the Letters Patent 
subject to the legislative powers of the 
Governor-General in Council. In the 
Letters Patent of the more recent High 
Gcurts the omission has been supplied by 
the insertion of the words “or as may 
after that date be declared subject to 
appeal by competent legislative authority” 

It may be added that the appellant’s argu¬ 
ment breaks down at the outset unless the 
torm Civil Courts” used in the Letters 
Patent can bo held to include such a 
Court as that created by S. 22 of the U. 

P. Municipalities Act. It is not strictly 
necessary to decide the point hut in ’the 
opinion of the majority of us these words 
were never intended to cover a tribunal 
created under a particular statute for a 
particular purpose. 

There is equally little foundation for 
the contention that the Commissioner 
sitting as an election Court is subject to 
th° superintendence of this* Court. The 
power of superintendence rests on S 107 
o i the Government of India Act, which 
extended it to all Courts subject to the 
High Court’s appellate jurisdiction. There 
is no other provision of law to which 

U) 4 bam <£ Aid. 619. 1 

(3) [1 Q 83] 11 Mad. 26 = 14 I. A. 160. {P. C.) 

(4) [1012] 40 Cal. 21=39 I. A. 197=16 • C.W.N. 

961=12 M.L.T. 195= (1912) M. W. N. 781= , 

16 C.L.J. 245=23 M.f.J. 270=14 Bora. L- V 

K, 833=10 A.L.J. 271=0 L. B. R. 150=16 

I. C. 133=5 Bur. L. T. 205 (P. C.) 
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appeal can be made as conferring a power 
of superintendence in this case. It is 
very difficult to argue that the election 
Court is under the appellate jurisdiction 
of the High Court when the Act which 
creates it expressly declared that there 
shall be no appeal from any of its ‘deci¬ 
sions. The appellant relies on the fact 
that by S. 23 (e) of the Municipalities Act 
the Commissioner is empowered to refer 
a question of law to the High Court. 
He relies on expressions m certain 
decisions v hich speak of a power of refe¬ 
rence as being a modified form of appellate 
jurisdiction, e. g., Sheo Narayan Prasad 
v. King-Emperor (5). With all respect 
to learned Judges who are responsive for 
these decisions there is a radical difference 
between the two things. A right of appeal 
is a right conferred on the suitor. A power 
of'reference, such as is given in this case 
is a power vested in the Court. It lies in 
the sole discretion of the Court to exercise 
it or not to exercise it. An appeal presup¬ 
poses a decree or order already passed 
against which the appeal is directed. The 
power of reference is oxercised while the 
case is still pending in order to enable the 
Court to arrive at a correct decision. It 
is beside the mark to urge that when a 
reference is made the Court making it is 
bound to abide by the decision of the 
Court of reference. This is merely the 
natural corollary of allowing a reference. 

If would be absurd to ask the highest 
Court in the Province to adjudicate on a 
question of law if the Court which made 
the reference Mere to be at liberty to dis¬ 
regard the decision. In the case of In re 
Rattansee-Parshottam (6). the Bombay 

. ?”^ our * i held that it had no revisional 
jurisdiction over the proceedings of the 
Consular Court of Muscat, even though it 
was obligatory on the Consul to refer his 
proceedings for the order of the High 
Court in certain cases. A familiar illus¬ 
tration of the power of reference is that 

rnI D «'17 n< 1 ll th0 Kumaun Rules. Under i 
rule 17 of those rules the Local Govern- i 

ment can refer for the opinion of this i 

Court any final decision of the High Court < 

maioTtl^^K^T 1113 cevU >uly does not < 
make either the Local Government or the i 

Kumaun Courts subject to the superin- ’ 
tendence of this Court. 1 

It was furth er argued that if the Com- i 
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(5) 977~- , pVw J a? li:1=19 Ct> L J - 833=76 

J i i 5 I ♦L.W # 321 — 1010 P tt r n i /n r> \ 

W [1800] « Bom. 47l=K£^tf B - ) 


ir missioner as an election Court sanctions a 
s criminal prosecution for perjury or a 
n kindred offence an appeal might lie to this 
u Court under S. 476 B of the Criminal 
3 Procedure Code. It has already been held 
3 by this Court in Ram Nath v. Emperor 
- UJ, that no revision lies from the Com¬ 
missioner’s order in such a case. What- 

J uoiibts may be entertained as to whe¬ 

ther the Commissioner acting as an elec 

• tion Court is a Civil Court within the, 

' meaning of clause II 0 f the Letters 

Bitent he is certainly not a Civil Court 

! ' Vlfchl n the meaning of the Civil Proce¬ 
dure Code or of S. 476 of the Criminal 
-rrocedure Code. | 

Even , however, if a power of sui>erin- 

tendance existed this would not suffice to 

give a right of appeal such as is claimed 

in this case. However widely the power 
of superintendence may be construed it 
clearly does not extend to conferring a 

light of appeal in cases where an appeal is 
expressly barred by statute. 

It is hardly necessary to consider the 
last P or,i°n °f clause H of the Letters 
latent. ho such things as Municipal 

elections were known in the Province at 

the time when the Letters Patent were 

’ 1° nght ° f appeal now Maimed 
clearly had no existence. 

In support of the two remaining appeals 
it is argued that even if Ss. '19 to 27 of 
the Municipalities Act are valid they del 
not exclude the right of suit. S. 9 of the 
ivil Procedure Code declares that Civil 
Courts shall have jurisdiction to try all 
suits of a civil nature except suits of 
which their cognisance is either expressly 

or impliedly barred. It is quite true that 

!, 19 u , ofi stafced in so many words that 
there shall be no right of suit. It is a Lo 

and 821 P]aC6S iD the Acfc > Ss; 164 

and J21 there are provisions exnl-essly 

matters T** ° f Suit P-tiS 

matters. Bu the whole scheme of 

thiuhl »l 27 f° 0ar1 / impHeS an Mention 

her of a Board shall only be challenged by 
an ejection petitmn presented in accor 

dance with the Act. The inquiry held b y 

'Z7 sul - iecb t0 the of TS 

The commissioner is armed with all the 
powers of a Civil Court and his decision h 

question in dispute. the 


(7) HUB All. 0Si=4'j All. UU=w A I IT-- 

L. R. A. Cr. 109. • A,UJ -^«=o 
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The ordinary rule is that where the 
statute which creates the right also pres¬ 
cribes a specific remedy, the person 
(aggrieved is limited to the remedy so 
(prescribed. As this Court observed in 
Sham Lai v. Bincloo (8), with reference to 
a similar contention under the Guardians 
and Wards Act. a separate suit, if permit¬ 
ted, might result in two opposite decisions, 
equally final and equally binding, one 
declaiing an election valid and the other 
declaring it invalid. The matter was well 
put by Sir Lawrence Jenkins, Chief Justice 
of Bombay High Court in Bhaishankar 
Nanabhai v. The Municipal Corporation 
of Bombay (9):— 

“ But under S. 33 the Chief Justice has 
jurisdiction to determine the validity of a 
contested election, and so he is the 
tribunal appointed by the Act for that 
purpose. 

* But where a special tribunal, out of 
the ordinary course, is appointed by an 
Act to determine questions as to rights 
which are the creation of that Act, then, 
except so far as otherwise expressly 
provided or necessarily implied, that 
tribunal’s jurisdiction to determine those 
questions is exclusive. 

“ It is an essential condition of those 
rights that they should he determined in 
the manner prescribed by the Act to which 
they owe their existence. In such a case 
there is no ouster of the jurisdiction of 
the ordinary Courts, for they never had 
any ; there is no change of the old order 
of things ; a new order is brought into 
being'.” 

The case of Ashby v. White (10), which 
is the foundation of the judgment'in 
Municipal Board of Agra v. Ashrafi Lai 
(11), relied on by the appellants has no 
application here. In that case Ashby , as 
a burgess of the borough of Aylesbury, was 
awarded damages on the ground of a 
wrong dore to him by the refusal of the 
defendants to allow him to record his vote 
at a Parliamentary election. The judg¬ 
ment of Chief Justice Holt, which was 
affirmed by the House of Lords, was based 
on the principle that where a legal right 
has been infringed the law must provide 
remedy , and the only remedy open to the 

(s) [1904 1 26 All, 594=1 A. L. J. 260=(1904) 

A. W. N. 135. 

(9) POOi] 31 Bom. 604=9 Bom. L. R. 417. 

(10j L iK.] 2 Lord Reymond 9-3S=3 Id. 320 
=14 Howexi. St., Tr. 695. 

(11) 1922 All. 1=44 /ill. 202=20 A. L. J. 1. 
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plaintiff was by means of an election at 
law. That case cannot be cited as an 
authority for the proposition that a right 
pf suit must lie in all cases, notwithstand¬ 
ing that a special remedy is provided by 
statute. 

We are, therefore, clearly of opinion 
that there is no right of suit in the present 
case. 

. These bindings are sufficient for the 
disrosal of all three appeals. We may 
note in conclusion that one contention of 
the appellant was that the respondent wa 3 
illiterate and, therefore, ineligible forelec¬ 
tion. This was no part for the appellant's 
original case before the Commissioner 
though it was pressed on the application 
for review. The respondent was present in 
the Court and it was found on examining 
him that he can both read and write Urdu, 
The appellant’s 3ase is in fact like a house 
of cards which collapses at whatever point 
it is touched. 

For the reasons already given we dismiss 
all three appeals with costs including in 
this Court fees on the higher scale, In 
F. A. No. 455 of 1923, we allow a special 
fee of Rs. 200, the receipt of which has 
been certified. 

Appeals dismissed. 
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SULAIMAN AND DANIELS, JJ. 

East Indian Railway Company —De¬ 
fendant-Appellant. 

v. 

Tota Ram Pirbhu Dayal —Plaintiff— 
Respondent. 

Second Appeal No. 1776 of 1922, Deci¬ 
ded on 8th December, 1924, from a decree 
of the Sub. J., Mainpu’i. 

Hallways Act , S. 72— Suit for damages in respect 
of gcods consigned—Railway must prove loss. 

In a suit ngai^t the Railway Company for 
damages in respect of goods consigned to them 
the onus lies, in the first instance, on the railway 
to prove the loss of the goods. 45 Bom. 1201 
Fell. 

Ladli Prasad Zutshi —for Appellant. 

Shambhu Nath Chaube —for Respon¬ 
dent. • 

Daniels, J. —This is a second appeal 
in a case in which a claim against the 
Railway Company in respect of certain — 
goods consigned to them, has been decreed. 


1925 Lachhman Prasad, In re . 

The lower court, following the case 


of Ghelabai Punsi v. East Indian Railway 
Company (l), has held that it lay, in the 
first instance, on the Railway to prove 
the loss of the goods. The Railway ten¬ 
dered certain evidence to prove this which 
the Court below has rejected. The Court 
below, therefore, held that the Railway 
•was not protected by the risk-note B 
signed bv the plaintiff. The learned 
counsel for the Railway first contends 
that we should not follow the ruling of 
Ghelabhai Punsi v. East Indian Railway 
Company (l). That ruling has, however, 
been followed by this Court in a number 
of cases of which we may instance Badri 
Prasad v. G . I. P. Railway (2) and East 
Indian Railway Company v. Eishan Lai 
Tirkha Mai (3). It has also been followed 
by the Patna High Court in G. /. P. Rail¬ 
way Company v. Titan Ram (4). 

It is next contended that the loss jf the 
goods was admitted by the plaintiff in bis 
plaint. We agree wit a tne Court below 
that there is no such admission. 

The appeal, therefore, fails. We accor¬ 
dingly dismiss it with costs including in 
this C >urt fees on the higher scale 

Appeal dismissed. 

(1) [ 1021] 45 Bom. 1201—63 I. C. 241—2 5 

Bom. L, R. 525. 

(2) 1.925 All. 144 -22 A. L. T. S'»" -5 L. R. 

All. Civ. 065. 

(A) 1924 All. 7=45 A!’. 530 = 21 A. L. J. 438 

= 4 L.R.A11 (Civ) 249. 

(4) 1023 Patna 285 = 2 Pat. 442=4 P. L. T. 

174—(1923) P. H. C.C. 82 —1 Pat. L. R. 109. 
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Walsh and Mukerjek, j.J. , 

Lachhman Prasad Babu Ram of Cawn- 
pore,—In the matter of. 

Civil Mis. No. 164 of 1925, Decided on 
26th March, 1925. 

★ Income Tax Act, (19*22) S. CG (4)—P rincijxi! 
office oj assessee in <»te area—Branches in other 
income 4 ax areas—Officer at the former area has 
jurisdiction to asses* profit in other areas. 

The provisions of Sub-8. (4) of S. 64 of the 
Income Tax Act do not oust the jurisdiction of 
the Income-tax officer of the area in which the 
principal place of business of the assessee is si¬ 
tuated so far as the assessment of the profits or 
gains of a branch busin sa situated in another 
area and proceedings relating thereto are concer¬ 
ned. [P. 387, C2] 

Lai it Mohan Banerji —for the Crown. 

Kailas Nath Katju and Uma Shankar 
Bajpai —for Applicant. 

The reference under S v 66 of the India* 
Income Tax-Act of 1922,from D.M. Stewart 
Esq., Commissioner of Income Tax,(U. P.) 
to the Hon’ble High Court was as under:— 
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Reference. 

i. This is a demand for a reference to the 
High Court under S. 66 (2) of the Indian 
Income-tax Act, 1922, made by Lachhman 
Das Babu Ram of Cawnpore. 

2. The principal place of business of the 
assessee is in Cawnpore but there are also 
branches in Bombay Karachi and Calcutta. 
When the assessment for the financial 
year 1924-25 came to be made, the In¬ 
come-tax officer, Cawnpore,received reports 
from the [ncome-tax Officers of Bombay 
and Karachi containing an estimate of the 
profits of the assessee in those places. 
The Income-tax Officer in Calcutta, how¬ 
ever, who had been requested to report the 
profits of the Calcutta branch after exami¬ 
ning the firm’s accounts,replied that accord¬ 
ing to the assessee’s allegation the hooks 
relating to the branch business in Cal¬ 
cutta were at Cawnpore and would he duly 
produced before the Income-tax Officer ; 
he accordingly reported no estimate of the 
profits. On the 24th July, 1924, the In¬ 
come-tax Officer, Cawnpore, issued a notice 
under S. 22 A) for the production, on the 
3rd September, 1924, of the hooks not 
only of the principal place of business in 
Cawnpore hut also of the several branches. 
The books relating to Cawnpore alone 
were produced on that date and a second 
notice under S. 22 (4) was issued while 
further the assessee was requested, under 
the provisions of 3. 23 (3), to deal with 
certain ambiguities affecting the accounts 
of the principal place of business and the 
branches in Bombay and Calcutta. On 
the 4th September, 1924, the assessee was 
further called on under S. 22 (i) to pro¬ 
duce the accounts of the Cawnpore busi¬ 
ness for the years Samhat 1977-78 in 

order to clear up further doubtful points, 
the date fixed being 30th September, 1924! 
On that date the assessee asked for an 
extension of time and was granted up to 
the 22nd October, 1924. The case was 
not decided on that date in the absence of 
proper authority for his representative 
from the owner of the business and the 
case was accordingly disposed of on the 
23rd October, 1924. The representative, 
when asked why the books of the Calcutta 
branch were not produced, replied that it 
was most inconvenient that the Calcutta 
accounts should be produced in Cawnpore 
and that he was, therefore, unable to to do 
so. An application was also presented 
asking that the case might be referred to 
the Income-tax Officer, Calcutta, for the 
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examination of the accounts of that 
branch. The Income-tax Officer, consi¬ 
dering the delay which had taken place 
and the failure of the assessee to produce 
his accounts before the Calcutta income- 
tax authorities in the first instance refused 
the request. On this ground, and also 
because the assessee did not produce the 
books of the principal place of business for 
Sambat 1977-78, he proceeded to frame 
an assessment under S. 23 (4). 

A copy of the relevant portion of the 
order of assessment is appended (Appen¬ 
dix A). 

3. On the 24th November, 1924, the 
assesee presented to the Income-tax 
Officer, Cawnpore, an application under S. 
27 of the Indian Income-tax Act, 1922, 
prayitfg “ that the assessment as it stands 
be cancelled and it be sent to the Income- 
tax Officer of Calcutta to report the income 
of that branch.” The grounds given in 
support of the application .are contained 
in the petition of which a copy is contai¬ 
ned in Appendix B. . 

4. The Income-tax Officer, in an order 
of which a copy is attached (Appendix C) 
did not consider that the assessee had 
proved his case and rejected the applica¬ 
tion. It will be noted that the assesee 
does not refer to the Application of 

S. 23 (4) to the assessment which was in¬ 
volved by his failure to produce the Cawm 
pore hooks relating to Sambat 1977-78. 
The Income Tax Officer also in his order 
does not reftr to this point. 

5. The assessee filed an appeal before 
the Assistant Commissioner of Income- 
Tax, the petition being contained in 
Appendix D. 

6. The Assistant Commissioner, after 
hearing arguments, held that the conten¬ 
tion of the appellant was in effect not 
that he had been prevented by any rea¬ 
sonable cause from complying with the 
notice under S. 22 (4) but that the Income 
Tax Officer had no jurisdiction and that 
the assessment was illegal. He refused to 
accept this interpretation of the law and 
rejected the appeal. A copy of the judg¬ 
ment is appended (Appendix E). 

7. The issessee, in a petition of which 
a copy is attached (Appendix F), now 
desires a reference to be made to the High 

• Court on the following questions of law :— 

(l) Whether the Income-tax officer 
of Cawnpore, in face of the provisions 
laid down under S. 64 (4) and under notes 
and instructions, has any jurisdiction to 


issue a notice under S. 22 (4) for the 
account books of the branch shops situate 
at Bombay, Calcutta and Karachi. 

(2) Whether the provisions laid down 
under S. 64 (l) empower an Income-tax 
Officer of one area in one province to issue 
notices under S. 22 (4) etc.* and to make 
an estimate of the income of branch shops 
situate in a different area and in a diffe¬ 
rent province altogether. 

(3) Whether the assessing officer of 
the principal place 1 of busines can compel 
the production of J;he branch accounts 
before him and him alone. 

(4) Whether the rejection of the peti¬ 
tioner’s application regarding the examina¬ 
tion of the branch books at the branches 
was legal. 

(5) Whether there ie any evidence to 
support the finding of the Income-tax 
Officer of Cawnpore regarding the income 
of the Calcutta branch. 

(6) Whether the assessment, as made, 
is arbitrary or to the best of his judgment 
as laid down under S. 23 (4). 

(7) Whether the Income-tax Officer of 
Cawnpore or that of Calcutta alone is em¬ 
powered to estimate the income of the 
Calcutta branch ; and 

(8) Whether the assessment, made 
under S. 23 (4) by the Income-tax 
Officer of Cawnpore on account of 
the non'production of the books 
of the Calcutta branch alone, is legal.” 

In accordance with his previous action 
he does not refer to th6 applicability of 
S. 23 (4) involved by his failure to pro¬ 
duce the accounts of Sambat 1977-78 for 
Cawnpore. 

8. A copy of the above statement of 
the facts was supplied to the assessee who 
was also informed that the only points 
of law which, in the opinion of the Com¬ 
missioner, could arise and which he pro¬ 
posed to refer for the decision of the High 
Court were— 

(i) Was the opportunity given to the 
assessee to produce certain accounts, and, 
in particular the accounts of the Calcutta 
branch, reasonable ? and 

(ii) Was the assessee prevented In¬ 
sufficient cause from producing those 
books ? 

The assessee in a letter written by his 
advocate of which a copy is attached 
(Appendix G) has replied that his " main 
legal contention ” has not been referred 
to the High Court, viz., that ** the income- 
tax Officer of Cawnpore, in face of the 
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provisions laid down under S. 66 (4) and 
under notes and instructions, had no juris¬ 
diction to issue a notice under S. 22 (4) 
for the account books of the branch shops 
at Bombay, Calcutta and Karachi and to 
make an estimate of the income of branch 
shops situate in a different area and in 
a different province altogether.” The 
Commissioner is of opinion that this point 
does not arise out of an appellate order 
relating to S. 27 but as the assessee clearly 
feels aggrieved over the action taken by 
the Income-tax Officer and as the ques¬ 
tion is one of some importance, the Com¬ 
missioner has decided to submit a refer¬ 
ence under sub-section (l) of S. 66 of the 
Indian Income-tax Act, 1922, on the fol¬ 
lowing point also. 

Do the provisions of sub-section (4) of 
S. 64 of the Indian Income-Tax Act oust 
the jurisdiction of the Income-tax Officer 
of the area in which a principal place of 
business is situated so far as the assess¬ 
ment of the profits or gains of a branch 
business situated in another area and pro¬ 
ceedings relating thereto are concerned ? 

9. There are thus three points of law 
which are submitted for the opinion of 
the High Court— 

(i) On the faots stated was the opportu¬ 
nity given to the assessee to produce cer¬ 
tain accounts and in particular the ac¬ 
counts of the Calcutta branch, reasonable? 

(ii) Was the assessee prevented by 
sufficient cause from producing those 
books ? and 

(iii) Do the provisions of sub-section 
(4j of 8. 64 of the Indian Income-tax Act 
oust the jurisdiction of the Income-tax 
Officer of the area in which a principal 
place of business is situated so far as the 
assessment ol the profits or gains of a 
branch business situated in another area 
and proceedings relating thereto are con¬ 
cerned. 

As regards the first question, the Com¬ 
missioner is of opinion that as the period 
which was given for the production of 
accounts was a long one, it cannot be said 
that the assessee had no reasonable op¬ 
portunity to comply with the notice. The 
Commissioner is also of opinion that the 
assessee was not prevented by sufficient 
cause from complying with the notice. 
He faileu to do so on the ground that he 
was not obliged to do so. The word 

prevent in S. 27 involves some definite 
active cause, making compliance with the 
ordei impossible, and not a passive cause 


such as the opjnion that compliance is not 
obligatory becuse of rights supposed to be 
secured under the Act. 

On the third question the answer is, in 
the opinion of the Commissioner, clearly 
in the negative. 

The Commissioner would add that the 
present proceedings will be sterile : the 
assessment under S. 23 (4) must in any 
case stand because the failure to produce 
the Cawnpore accounts for Sambat 1977- 
78 makes that sub-section applicable. 

Judgment. 

Walsh, J .—The answers to the three 
points submitted to us are as follows :— 

On the facts stated, a reasonable opportu¬ 
nity was given to the assessee to produce 
the accounts of the Calcutta Branch, first 
in Calcutta, secondly in Cawnpore, where 
the Income-Tax Officer of Calcutta was 
led to believe that the books were avail¬ 
able. 

Secondly, on she evidence stated, the 
assessee was not prevented by sufficient 
cause from producing the books in 
Cawnpore. 

Thirdly, in our opinion, the jurisdiction 
of the Income-Tax Officer of the area in 
which the principal place of business is 
situated is not ousted. The jurisdiction 
is concurrent. Under S. 64 sub-section 1, 
the Income-Tax Officer of the principal 
place of business has the duty of assessing 
the whole of the income derived from 
the principal place of business as well as 
the various branches. By sub-section 4, 
every Income-Tax Officer has aslo juris¬ 
diction to exercise the powers of an In¬ 
come-Tax Officer with regard to the pro¬ 
fits arising in that area. 

It is of course understood, and ought to 
be understood, by the authorities that the 
Income-Tax Officer of the principal place 
of business will not exercise his powers 
oppressively, 30 that persons willing to 
submit the requirements cf the Income- 
Tax Officer of the particular area in which 
the Branch is situated, should not be de¬ 
prived of an opportunity of supplying him 
with all proper materials, but exceptional 
cases may require exceptional remedies. 

We allow the fee of Rs. 150 payable to 
the Government Advocate. As Mr. 
L. M. Banerji will no longer be Govern¬ 
ment Advocate when the certificate will 

be filed, we authorise it to be filed by his 
clerk. 

Order accordingly . 
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Walsh and Mukerji, JJ. 

E mpe ro r —A ppell an t. 

v. 

Mahadeo and anothei —Accused. 

Criminal Appeal No. 127 o1 1925, De¬ 
cided on 17th March, 1925, from an order 
of the Mag'. First Class, Azamgarh. 

U. P. Excise Act , (IV of 1910) S. 60 ( f)—Arti¬ 
cle, suspected to be implements , found with accus¬ 
ed—Excise officers must explain what they are. 

Id cases of offeuces under S. 60 (f) relating to 
implements the excise officers must explain to 
the Court what the implement, alleged to be 
found with the accused, is and for what pur - 
pose they suppose it is in the possession of the 
accused. They are experts in these matters, and 
Magistrates and other tribunals are not suppos¬ 
ed to be familiar with implements of distillation 
and therefore require to be instructed in matters 
which are unconnected with their own work. 

LP. 388, C. 2] 

Ijcilit Mohan Banerji for the Crown. 

J. M Banerji —for Accused. 

Walsh, J. \\ e have come to the con¬ 
clusion that this appeal must succeed. 
It has been brought on a question of prin¬ 
ciple, and we are bound to say that the 
Magistrate, »no doubt doing his best so 
give the accused, as he 3 aid, a sort of 
vague benefit of the doubt, has misunder¬ 
stood the legal position in a way which 
would be very serious for the administra¬ 
tion of the law under this Act if it were 
correct. He discusses what would have 
been likely to have been found in 
the house of the accused if the accused 
had been carrying on illicit distillation 
of liquor. That was not the charge. 
He says that he also inspected 
the room and there was ho evidence of 
distillation. That also was not the 
charge, and he, therefore, allowed his 
mind to be diverted by irrelevant consi¬ 
derations. He then comes to the con¬ 
clusion, apparently with great hesitation 
and as an element of doubt, that the arti¬ 
cles discovered in the room were kept 
there without the knowledge of the accus¬ 
ed. That is quite irrelevant. He also 
holds, contrary to fact and law, that they 
were not in their possession. It, there¬ 
fore, appears that the whole foundation of 
the judgment and the reasoning upon 
which it proceeded is destroyed, and we 
hare to give an independent consideration 
to the case. The charge was of being in 
possession under S. 60 (a) of an excisable 
article and under S. 60 if) of implements 
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for its manufacture. We are of opinion 
that th ' charge under S. 60 (/) is not 
sustainable. One mayprobably not be far 
wrong in inferring that the pipe which 
smelt of spirit and one end of which fitted 
the hole in the pot, was used, as Mr. 
J. M. Banerji for the respondents properly 
described, as a sort of strainer. It would 
appear that the liquor was poured into 
the tin, and kept there for sale or for 
storing purposes. If Inspectors of the 
Department rely upon a charge under S. 
60 (/) relating to implements they must 
explain to the Court what the im¬ 
plement is, and for what purpose .they 
suppose it is in the possession of 
the accused. They are experts in 
these matters and Magistrates and 
other tribunals are not supposed to be 
familiar with implements of distillation 
and require to be instructed in matters 
which are unconnected with their own 
work. Therefore that part of the ch arge 
must be dismissed. But the liquor was 
undoubtedy excisable liquor, and no body 
knew it better than Mahadeo and Baldeo, 
because they had originally sold under a 
licence from Government, which appears 
to be, from what Mahadeo has told us, 
a very profitable business. The position 
is this. The Inspectors made a sudden 
raid in this village, and went, quite early 
on i September morning, to tho premises 
of the accused, and searched their house. 
The fact that they searched the house for 
nearly an hour is conclusive bo our minds 
that they had no previous information as 
to anything stored there, or as to any ex¬ 
cisable articles which had been delibera¬ 
tely planted on the accused to the know¬ 
ledge of the Inspectors. They had sus¬ 
picions, otherwise they would not have 
searched, and they were justified, as it 
turns out, in the suspicions which they 
had. Having unsuccessfully searched the 
house, they found a room adjoining. Now 
if that room had been cub off frem the 
residence and could be truly described as 
quite separate and at a distance from the 
house, it might have raised an element 
of doubt in. the case. But the room is 
really part of the structure, and connects 
with the house by a door. Tho door was 
locked. The key was in the possession 
of Baldeo accused. To hold that the 
owner of the house, who was in posses¬ 
sion of the key, did not know what was 
inside the room, in the absence of very 
strong evidence to the contrary, appears 
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to us strange. At any rate on the pro¬ 
duction of the key, this liquor and strain¬ 
er were found inside. The Magistrate 
was wrong in holding that these were not 
in possession of the accused. They were, 
and that threw upon them the onus, by 
S. 71 of the Excise Act, of accounting 
satisfactorily for such possession. There 
is really no accounting. There is a vague 
suggestion of planting by a rival in trade, 
but it is fco be observed that, so far as 
we know, the visit of the Inspectors 
that day to the village was a sur¬ 
prise, and it is difficult to believe 
that anybody, even a rival in trade, 
would be so rash as to put his head 
so to speak, in the lion’s mouth, and go 
to the spot carrying 3 seers of liquor. 
The first question to be asked him would 
be how tre you in possession of that 
liquor. We think :his suggestion is some¬ 
what far-fetched. The other suggestion 
is that the dismissed servant, Dwarka, 
had done it. It is difficult to reconcile 
this with the facts of the case Dwarka 
could not have known when the Inspect¬ 
ors would visit the village. The sugges¬ 
tion is that he must have placed it there 
to spite his master days before, but there 
is no reason why he should have done 
so as Dwarka's dismissal took place that 
very day. We think it is one of those 
cases in which the accused, having ori¬ 
ginally held a licence and finding it nro- 
fitable, thought they could put a littie 
extra money into their pockets by the 
mean act of profiting themselves by rob¬ 
bing the public. If they want to carry on 
this bussiness, they must procure a pro¬ 
per licence. On the other hand, they 
have already successfully defended them¬ 
selves before the Magistrate, and we 
know that they must have incurred ex¬ 
penditure by being represented here. We 
take that into account, and while con¬ 
victing them of the offence under S. 60 
vt), we think the justice of the case will 
be met by inflicting a fine of Rs. 100. We 
therefore, allow the appeal, convict both 
Mahadeo and Baldeo of possessing ex¬ 
cisable articles under S. 60 (a) of the Ex¬ 
cise Act, and fine each of them the sum 
of Rs. 50. W e allow three weeks for 
payment. If the amount is not paid 
within that time, they must in default of 

payment, suffer three weeks’ simple im¬ 
prisonment. 


Appeal allowed. 
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Lindsay and Kanhaiya Lad, JJ. 

Sunday Bibi — Decree-holder — Appel¬ 
lant. 


v. 

Lai Bajendra Narain Singh —Judg¬ 
ment-debtor—Respondent. 

Ex. First Appeal No. 64 of 1924, Decided 
on 6th February 1925, from a decree of 
the Sub. J., Jaunpur. 

T. B. Act , lb —Interest to accrue after the 
death of the holder of estate—Interest is vested and 
not contingent. 

Where under a compromise decree it was set¬ 
tled that A was to hold an estate till his death 
after which it was to go to B. 

Held', that the interest acquired by .Bunder 
the decree was veste interest. 

[P 390 , C 1 2 ; P 391 C 1] 

Shiam Krishna Day and Gopinath 
Kunzru —for Appellant. 

Bam Nama Prasad —for Respondent. 

Lindsay, J. This is an appeal by Alt. 
Sundar Bibi who has obtained a decree 
against the respondent, Rajendar Narain 
Singh. 

In execution of this decree she applied 
for attachment of the interest of the judg¬ 
ment-debtor in certain property comprised 
in an estato known as the Raja Bazar 
Estate. 

The case for the decree-holder was that 
the judgment-debtor had a vested interest 
in this property anc she asked that that 
property be attached and brought to sale 
in execution. 

The judgment-debtor filed an objection 
conte iting the application on various 
grounds. The particular ground which we 
have to notice here is contained in the 
4th paragraph of the petition held by the 
judgment-debtor. In that paragraph he 
took the plea that the application for 
attachment and sale of his interest was 
not entertain able on the ground that he 
had no vested interest in this property 
but only a contingent interest. 

rhe Subordinate Judge has decided this 

point in favour of the judgment-debtor 

and the judgment-creditor has now filed 
this appeal. 

In order to understand the nature of 
the point which arises for decision, it is 
necessary to set out certain facts. 

It appears that there is an estate 
known as the Raja Bazar Estate compri¬ 
sing certain landed property situated both 
in the Jaunpur and Partabgarh districts. 
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ihe last male owner of this estate was 
one Raja Mahesh Narain Singh. Mahesh 
Narain Singh was succeeded by his widow, 
and after this lady’s death it apppears 
that possession of the property was taken 
by Babu Lai Bahadur Singh, a collateral 
relation of the last male owner. 

Thereupon a suit was brought in the 
Court of the Subordinate Judge of Par- 
tabgarh in Oudh by Babu Rajendra Na¬ 
rain Singh who figures in the present pro¬ 
ceedings as the judgment-debtor. 

Rajendra Narain Singh is the elder bro¬ 
ther of B. Lai Bahadur Singh and he 
laid claim to the estate on the ground 
that as the succession to the estate was in 
accordance with the rule of male lineal 
primogeniture, he was entitled to eject his 
his younger brother, Lai Bahadur Singh. 

This suit was settled by a decree which 
was passed on the 20th of May 1915. It 
appears that this decree was passed on a 
compromise between the parties to the 
suit. 

A copy of the decree is printed at page 
128 of the printed record, P. C. A. No. 45 
of 1919. 

The question which we have to decide 
must be determined with reference to the 
provisions of this decree, and after hear¬ 
ing the arguments in the case and having 
considered the document in question, 
we are of opinion that the decision of 
the Subordinate Judge is erroneous and 
that Rajendra Narain Singh, according to 
the terms of the compromise and of this 
decree which is founded upon it, has a 
vested interest in the property in dispute. 

The property comprised in the Raja 
Bazar Estate was divided into two por¬ 
tions, A and B. The portion described as 
A embraces the larger portion of the 
estate. 

According to the compromise and dec¬ 
ree B. Lai Bahadur Singh was to have a 
,life-interest in that portion of the proper¬ 
ty which was described as A. The other 
party, B : Rajendra Narain Singh, was to 
have a life-interest in the remaining pro¬ 
perty described as B by way of mainte¬ 
nance. 

In the third paragraph of the compro¬ 
mise it was provided that after the death 
of Lai Bahadur Singh, if Babu Rajendra 
Singh, the plaintiff, should be alive, he 
was to be the absolute owner of the pro¬ 
perty described as A with transferable 
and heritable rights. It was further pro¬ 
vided by this clause of the compromise 


that if Rajendra Narain Singh were not 
alive at the time of Lai Bahadur Singh’s 
death the heritable and transferable estate 
in property A was to go to that one of 
his male descendants who would be en¬ 
titled to succeed him according to the 
rule of male lineal primogeniture. 

There were further provisions in this 
deed of compromise by which it was 
directed that when Rajendra Narain 
Singh or his heir succeeded to the full 
estate in the property known as A the 
property which was described as B should . 
be made over for maintenance to the des¬ 
cendants of Lai Bahadur Singh. 

It is not necessary to refer to any of 
the other clauses in the compromise. The 
question, therefore, is what is the nature 
of the interest which was created by this 
decree in favour of Rajendra Narain Singh. 

It seems to us beyond all question that 
the interest was a vested interest and not 
a contingent interest as decided by the 
Judge of the Court below. 

The learned Judge of the Court below 
seemed to be of opinion that because 
there was a possibility that Rajendra Na¬ 
rain Singh might not be alive at the ter¬ 
mination of the life-estate in favour of 
Lai Bahadur and that in that event the 
estate would go over to his heir according 
to the rule of male lineal primogeniture, 
the interest which was created by this 
document was a contingent interest. In 
our opinion that is not so. It is clear 
from the terms of this document that, in 
the first instance, a life-interest was 
created in favour of Lai Bahadur Singh 
and necessarily the further interest which 
arose under the document was bound to 
take effect from the death of Lai Baha¬ 
dur Singh. The death of Lai Bahadur 
Singh is not an uncertain event. It is df 
course uncertain at what time Lai Baha¬ 
dur Singh will die but Lai Bahadur 
Singh’s death is an event which must 
happen and, consequently, the ’further 
interest which was created under this 
document is necessarily a vested interest 
and not a contingent interest. The ques¬ 
tion whether Rajendra Narain Singh may 
not be alive at the time of the death of 
Lai Bahadur Singh and so may not re¬ 
ceive this estate in possession does not 
affect the question at all. This is clear 
from a reference to the provisions of 
S. 19 of the Transfer of Property Act. y 

We have no doubt whatever, therefore, 
that the interest which Rajendra Narain 
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Singh has in this property specified as A, 
(which is the property of which attach¬ 
ment and sale have been sought), is a 
vested interest, and that being so, his 
interest in the property is transferable 
and can, therefore, be attached and 
brought to sale in execution of a decree. 

We, therefore, allow this appeal set 
aside the order of the Court below and 
send the case back for decision after dis¬ 
posal of the other matters which arose 
under the petition of objections filed by 
the judgment debtor. Costs here and 
hitherto will abide the result and in this 
Court will include fees on the higher 
scale. 

Kanhaiya Lai, J. —The question for 
consideration in this appeal is what is 
the nature of the interest held by the 
judgment-debtor in the property in dis¬ 
pute. The property in question originally 
belonged to Raja Mahesh Singh Narain who 
was a taluqdar entered at No. 249 in list 
No. 1 appended to Act I of 1861. His 
estate comprised several distinct proper¬ 
ties, one of which was known as taluqa 
Parhat, which was entered at No. 113 in 
list No. 2. Another was known as taluqa 
Mangaula which was entered at No. 56 
in list No. 5 appended to Act I of 1869. 
Besides these properties he held certain 
landed property in the Jaunpur district 
which was not governed by Act I of 1869. 
Pie was succeeded by bis widow, Rani 
Dhanraj Kunwar, on whose death Lai 
Bahadur Singh, one of the paternal kins¬ 
men of her husband, took possession of 
the estate under a will, alleged to have 
been executed by the deceased Rani. R&- 
jendra Narain Singh, the elder brother of 
Lai Bahadur Singh, however, claimed the 
whole estate, including the property situa- 
. in the Jaunpur district, in his own 
right and he filed a suit for the posses¬ 
sion of the same, alleging that the estate 
was impartible according to the family 
custom and that he was entitled to it ac¬ 
cording to the rule of lineal primoger. iture 
or single heir descent. 

The suit resulted in a compromise, the 
effect of which forms the subject-matter 
for consideration in this appeal. The 
property dealt with by the compromise 
consisted of what might be described a 3 
the main estate, situated partly in the 

Jaunpur district and partly in Oudh, and 

the Babuana estate similarly situated in 
both places. By virtue of the compro¬ 
mise Lai Bahadur Singh was allowed to 


retain the main estate for life without any 
power of transfer and Rajendra Narain 
Singh was similarly allowed to retain the 
Babuana estate for his life without any 
power to transfer it so as tj prejudice the 
rights of the eventual holder. 

It was further provided that after the 
death of Lai Bahadur Singh, if Babu Ra¬ 
jendra Narain Singh should remain alive, 
he shall he the absolute owner of the 
main estate with transferable and herita¬ 
ble rights subject to certain conditions 
specified therein, and that if he did not 
survive Lai Bahadur Singh, then the pro¬ 
perty would go to his lineal male descen¬ 
dants according to the principle of male 
lineal primogeniture with transferable and 
heritable rights subject to similar condi¬ 
tions. 

In regard to the Babuana estate it was 
similarly provided that after the death 
of Rajendra Narain Singh it shall go to 
Lai Bahadur Singh and, in case of his 
death, to his male issue of the male branch 
in lieu of maintenance, subject to certain 
limitations wfith which this case has no 
concern. 

The property comprised in each of these 
estates was separately specified in the 
schedules appended to the deed of compro¬ 
mise, in accordance with which a decree 
was passed. The question for considera¬ 
tion is whether by virtue of the compro¬ 
mise Rajendri Narain Singh acquired a 
vested interest in the estate made over to 
Lai Bahadur Singh for his life. 

The petition of compromise clearly indi¬ 
cates that the main estate which was to 
be held by Lai Bahadur Singh for his life 
was to go after his death to Rajendra Na¬ 
rain Singh, if he survived him, with trans¬ 
ferable and heritable rights, and in case 
he died in the life-time of the former, to 
his lineal male descendant according to 
the rule of lineal primogeniture. S. 19 of 
the Transfer of Property Act lays down 
that yhere on a transfer of property an 
interest therein is created in favour of a 
person in terms specifying that it is to 
take effect on the happening of an event 
which must happen, such interest is vest¬ 
ed, un ess a contrary intention appears 
from the terms of the transfer. The ex¬ 
planation appended to that section dec¬ 
lares that the intention that an interest 
shall not be vested is not to be inferred 
merely from a provision whereby the en¬ 
joyment thereof is postponed or whereby 
a prior interest in the same property is 
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given or reserved to some other person or 
from a provision that if a particular event 
shall happen, the interest shall pass to 
another person. It is obvious, therefore, 
that the interest awarded by the compro¬ 
mise and the decree passed in accordance 
therewith to Rajendra Narain Singh was 
a vested interest, which was liable to be 
defeated in case he did not survive Lai 
Bahadur Singh. The condition imposed 
by the compromise merely affected the 
retention of that interest by Rajendra 
Narain Singh. It was not a condition 
precedent to its acquisition. In these cir¬ 
cumstances the view taken by the Court 
below cannot he upheld. 

How far such a defeasible interest can 
be safely sold before the contingency on 
which its defeasibility depends has hap¬ 
pened without serious injury to the par¬ 
ties and whether any safeguards can he 
devised to prevent such injury are matters 
to be considered by the executing Court 
when holding the sale. There are other 
matters raised in the petition of objection 
which have not been dealt with bv that 
Court. I, therefore, agree with the order 
proposed. 

Appeal allowed . 
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Walsh, J. 

B h i mmi —Applicant. 

v. 

Pershadi —Opposite Party. 

Criminal Ref. No. 28 of 1925, Decided 
on 15th January, 1925, reference by the 
S. J., Bareilly. 

★ Criminal P. C. } S. 204 (3 )—Order to complain- 
ant to pay process for enforcing accused's attendance 
on the date of judgment—Process not paid — Com¬ 
plaint cannot be dis missed. 

It is nowhere laid down in the Code that the 
complainant must file a process fee to enforce 
the attendance of the accused not on the date of 
trial nor on the date of arguments but on the 
date fixed for delivery of judgment. [P ft)3 C 1] 

Where on the date fixed for delivery of judg¬ 
ment in a summons case the complainant was 
present but the accused was absent and the 
Magistrate had ordered the complainant to file a 
process fee to secure the attendance of the ac¬ 
cused, but the complainant did not file the pro¬ 
cess fee required, and the case was dismissed for 
default of prosecution and accused was acquitted, 

Held, that the order on the complainant to pay 
process fees was without jurisdiction and must 
set aside. 

The Parties were not represented. 


Referring Order— This is an appli- 

cation for revision of an order of the 
Bench Magistrates of Aonla dated the 
3rd October, 1924. 

The facts of the case are as follows:— 
On the 31st June, 1924 Bhimmi, the ap¬ 
plicant in this case, filed a complaint 
against Pershadi, under S. 352 and S. 323 
of the Indian Penal Code. The complaint 
was instituted in the Court of the Sub- 
Divisional Magistrate of Aonla. The 
Magistrate recorded the evidence of some 
witnesses under S. 202 of the Code of 
Criminal Procedure. He then transferred 
the case to the Court of the Bench Magis¬ 
trates of Aonla for disposal. The Bench 
Magistrates examined the accused and 
then asked the parties to adduce all their 
evidence. The complainant examined a 
certain number of witnesses and the ac¬ 
cused also examined a certain number of 
witnesses. The hearing of the case was 
concluded on the 24th September, 1924. 
On that date they passed an order that 
judgment would be delivered on the 30th 
September, 1924. They directed the ac¬ 
cused to be present on that date. On 
that date it was discovered that the com¬ 
plainant was present but the accused was 
absent. Then the Bench Magistrates 
ordered the complainant to file a process 
fee to secure the attendance of the ac¬ 
cused on the 3rd October. The complain¬ 
ant did not file the process fee required. 
The case came on for hearing on the 3rd 
October, 1924. The following order wa 3 
recorded on the order sheet on that date:— 

The case came up for hearing. The 
complainant has not filed process fee in 
spite of an order to this effect. It is 
hereby directed that the case be dismissed 
for default of prosecution and Pershadi 
accused be acquitted and the papers be 
consigned to records.” 

Against this order Bhimmi, the com¬ 
plainant, has filed this application for 
revision. This application has been sent 
to this Court for disposal. 

Pershadi has entered appearance in this 
Court in response to the notice issued to 
him. It is contended on behalf of the 
applicant that the order of the Court 
below was absolutely illegal. It is con¬ 
tended that the Magistrates ought to have 
recorded a judgment in this case and if, 
as they found, the accused was absent on 
the date fixed for delivery of judgment, 
they ought to have secured the atten¬ 
dance of the accused in the manner laid 
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down in the Criminal Procedure Cede. 
On behalf of Pershadi it is contended in 
reply that the order of the Court below 
was not illegal. 

The question is, if the order of the 
Court below was illegal. Now there can 
be no doubt that the 30th September, 
1924 vas fixed for pronouncing the judg¬ 
ment in this case. The Magistrates ought 
to have recorded a judgment and if, as 
they found, the accused was absent, they 
should have enforced his attendance in a 
manner laid down in the Code of Criminal 
Procedure. They should have cancelled 
his bonds and should have issued a 
warrant for his arrest But the Magis¬ 
trates did not do this. They did not re¬ 
cord any judgment. In my opirion they 
were not justified in ordering the com¬ 
plainant to file a process fee to enforce 
the attendance of the accused. Such an 
order was absolutely illegal. The com¬ 
plainant is generally ordered to file process 
fee when he wishes that a process should 
issue to the accused to attend the Court 
and answer the charge in a summons case 
as this particular case happened to he. 
Bub it is nowhere laid down in the Code 
that the complainant must file a process 
fee to enforce the attendance of the ac¬ 
cused not on the date of trial nor on the 
'date of arguments, but on the date fixed 
[for delivery cf judgment. It is thus clear 
jthat the order directing the complainant 

to pay process fee is absolutely unwar¬ 
ranted by law. 

It follows then that the order dismiss¬ 
ing the complaint for default of prosecu¬ 
tion of the complainant is equally unwar¬ 
ranted by law. And the order of acquit¬ 
tal also is equally invalid. 

It is contended on behalf of Pershadi 
that this Court cannot take cognisance of 
this petition for revision as it is a case of 
acquittal and the only Court that can 
revise an order of acquittal is the 
Hon ble High Court. But this is not 
a case of acquittal on merits. In fact 
the order of acquittal is in the eyes 
of law no order at all. Uuder S. 435 
of the Code of Criminal Procedure this 

Oourb is entitled fio send for the record of 
a case and to examine whether the order 
passed was improper and illegal. As I 
have already said, the order is absolutely 
i Qgal. It cannot be allowed to stand 
and since it is not an order of discharge 
or an order under S. 203 of the Code of 
Uiminal Procedure, no action can be 
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taken under S. 436 of the Code of Crimi¬ 
nal Procedure. I am, therefore, of opi¬ 
nion that this is a fit case to report to 
the Hon’ble High Court with a recom¬ 
mendation that the order in question be 
set aside and the case sent back to the 
Bench Magistrates for recording a proper 
judgment in the case and then to pro¬ 
nounce it. The record shall lie sent 
through the District Magistrate to the 
Bench Magistrates asking them to submit 
such explanation as they like in regard go 
the order passed by them. On receipt of 
the explanation the record shall bo sub¬ 
mitted to the Hon ble High Court for such 
action as the Hon’bie Court thinks fit. 

Walsh, J. I agree with the District 
Magistrate that it would be a pity to give 
the case a new' lease of life, but the Ses¬ 
sions Judge is correct in his view that the 
proceedings oi the Magistrates on the 30th 
September, the date fixed for judgment, 
were entirely illegal, and their order 
on the com j lainant was without jurisdic¬ 
tion. They ought to have disposed of 
the case or^ the merits. I accept the 
reference, without issuing notice to the 
paities as no question on the merits is 
before me, and remit the case to the 
Bench Magistrates, w-th a direction to fix 
a date for _ delivering judgment, and to 
deliver a judgment on that date, on the 
evidence already before them. Notice of 
the date fixed must be given to the parties, 
and the Magistrates may use their discre¬ 
tion as to hearing arguments before judg¬ 
ment They are not obliged to do so, 
and they must not allow any further evi¬ 
dence hut deliver judgment on the case as 
it stands. 

Reference accepted. 
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Daniels, J. 

Bakim Ullah— Applicant. 


v. 


Karim Bux —Opposite Party. 

9 n?K e M Si0I T’ a 131 of 1924,' Decided on 
20th November 1924, against the order of 

the Judge, Small Cause Court, Dehra- 
Dun. 


Clml P ' 2nd Sch • P aras 14 and lo 

n ° T h n0t ■ considerin 'J defendant's plea— 
Avcird can he remitted hut not set aside. 

Where the defendant has put in a nlea nf mu 

Kirrir »** 

3 J A u A ? fc be a 8 rouud for setting aside thJ 
award but for remitting it for reconeideratiou 


394 Allahabad Raghunath Prasad v. Lachhmi Narain (Sulaiman, J.) 1925 


umJer R. 14 of Schedule II. The ground on 
wh,eh an award can be set aside is given in rule 
lo ana this is not such a ground. [P. 394 f C. 1 ] 

(b) Provincial Small Cause Courts Act , S. 25— 

Award set aside—Revision does not lie until decree 
is passed. 

Until the case has beeu decided a party has no 
locus standi to apply in revision. So, where an 
award in plaintiff’s favour is set aside and a de¬ 
cree is passed dismissing the suit, the plaintiff’s 

application for revising the setting aside of the 

award cannot be made immediatelv after the 
award 13 set aside but only after the case has 
been decided. [P. 394, C. 1, 2] 

Bhagwati Shankar —for Applicant. 

diidn Bhushan Banerj i —for Opposite 
Party. 

Judgment. This is an application in 
revision in a case in which a Court of 
Small Causes had set aside an award 
made in favBur of the plaintiffs and after 
trying the case on the merits has passed a 
decree'dismissing the suit. The plaintiff’s 
case is that the Court below acted ille¬ 
gally in setting aside the award. A refer¬ 
ence to facts appearing or the record will 
show that this was in fact -the case. The 
ground on which the award was supersed¬ 
ed was that the defendant had put in a 
piea of payment which the arbitrators 
had not considered. Now even if this was 
a valid plea it would not he a ground for 
setting aside the award but for remitting 
it for reconsideration under R. 14 of Sche¬ 
dule II of the Code of Civil Procedure. 
The ground on which an award can he set 
aside is given in rule 15 and this is not 
such a ground. But in fact the ground on 
which the learned Judge has proceeded 
has no substance in fact. As this ulti¬ 
mate judgment shows there was no dis¬ 
pute between the parties as to the 
amount paid by the defendant which was 
Rs. 340. The whole dispute was whether 
the first two of the items in respect of 
which the plaintiff’s claim was dismissed 
had 1 eally been supplied by the plaintiff 
or not. Further more the issues on which 
the arbitrators decided the case were 
framed by the parties themselves. There 
was therefore no room for any suggestion 
that any issue had been left undecided. A 3 
the Court below acted illegally in setting 
aside the award I hereby set aside its 
decision and direct th it a decree be pre¬ 
pared in acccordance with the award 
under rule 16 of the second schedule of 
the Code of Civil Procedure. The res¬ 
pondent has objected that the application 
in revision should have been made imme¬ 
diately after the award was set aside and 


without waiting for the case to be decided.) 
ihis objection finds no support in the 
language of S. 25 of the Provincial Small) 
Cause Courts Act, which says that a High* 
Court may call for the record and pass 
orders “ in any case decided by a Court 
of Small Causes”. Until the case had 
bepn decided the applicant had no locus 
standi to apply in revision. The appli¬ 
cant will therefore get his costs in this 
Court. Costs of the Court below are pro- 
vided for in the award. 

Application allowed. 


1925 ALLAHABAD 394 

Sulaiman and Boys, JJ. 

Raghunath Prasad Singh —Appellant. 

v. 

Lachhmi Narain Singh —Respondent. 

Ex. First Appeal No. 124 of 1924, De¬ 
cided on 27tb March 1925, from a decree 
of the Sub. J., Gorakhpur. 

Limitation Act , Art. 182 (5) — Application to 
send for records may amount to step-in-aid. 

Although every.application to send for a record 
made by a decree-holder may not necessarily 
amount to a step-in*aid, if the Court before whom 
the application is made ’Considers it necessary 
in order to get rid of the objections raised by the 
judgment-debtor, such an application may amount 
to a step-in-aid. 38 Mad. 695 Bel. on. [P. 395, C. lj 

B. E. O'Conor and Ramnama Prasad — 
for Appellant 

f 

Wali (Jllah and Shioa Prasad Sinha — 
for Respondent. 

Sulaiman, J,—This is a decree-hold¬ 
er’s appeal arising out of an execution of 
a decree. The application ha3 been dis¬ 
missed on the ground that it was barred / 
by limitation. The only objection that 
was considered by the Court below and 
which has been argued before us is as to 
whether the step taken by the decree- 
holder on the 26th of April 1919, amount¬ 
ed to a step-in-aid of the execution of the 
decree within the meaning of Article 182, 
sub-clause (5) of the Limitation Act. 

The learned Subordinate Judge has come 
to the conclusion that it did not amount 
to such a 9tep. 

After much trouble we have been able 
to ascertain what exactly happened. The 
suit was one for partition of considerable 
properties and a final decree for partition 
was passed as early as 1912. About the I 
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26th of April 1919, there were several ob¬ 
jections raised by various judgment-deb¬ 
tors to the previous application for exe¬ 
cution. On the 26th of April 1919, the 
decree-holder put in an application pray¬ 
ing that the record of the original case 
should be sent for in order that the vari¬ 
ous objections may be disposed of. He 
stated that the record was necessary for 
the purposes of their disposal. We may 
mention that among the objections raised 
there were objections that the amount 
claimed in the decree was not proper and 
that for certain items at least the judg¬ 
ment-debtors should have been given 
credit for. On the 26tfc of April 1919, the 
Court first passed an order that it was 
necessary to examine the final decree 
which had been sent on to the Amin 
along with a parwana for delivery of 
possession and it ordered that the decree 
should be sent for from him. Later on the 
Court ordered that the record should also 
be sent for. 1 

The question before us is whether the 
application of the decree-holder that the 
record should be sent for, which lie filed 
on the 26th April 1919, was an application 
to take a step-in-aid of the execution. We 
are far from saying that every application 
to send fora record made by a decree- 
holder necessarily amounts to such a step, 
fcr every case must depend on its own 
facts and circumstances. If an appli¬ 
cation is not a bona fide one or is abso¬ 
lutely unnecessary and futile, it may fall 
short of amounting to such a step. But 
in this case in view of the objections 
which had been raised, it was essential 
that the record, or, at any rate, the final 
decree should be before the Court. The 
Court before whom the application was 
made considered that it was necessary, 
and actually granted the application. The 
step taken by the decree-holder was cer¬ 
tainly in prosecution of his application 
for execution and in order to get rid of 
the objections which were an obstacle in 
the way. We, therefore, think that it did 

come under S. 182 (5) of the Limitation 
Act. 

We may refer to the c ise of Abdul 
Kadar Rowther v. Krishnan Malaval Nair 
(l) which though not exactly similar to 
the present case is somewhat analogous. 
The pres ent application was filed on the 

(1) [1915] 38 Mad. 695=1 L.W. 271=^(1914) M. 

W.N. 563=20 M.L.J. 433=23 I.C. 533=15 

M.L.T. 305. 
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26th of April 1922, just within three years 
of the step taken on the 26th of April 
1919, and was, therefore, within 1 nutation. 
The result, therefore, is that this appeal is 
allowed, the decree of the Court below is 
set aside, and the case font back to the 
Court below for disposal according to law. 
In view of tbo trouble which has been 
caused to us in trying to ascertain for 
ourselves what the facts are, we direct 
that the parties should bear their own 
costs of this ippeal. 

Appeal allowed. 
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Daniels, J. 

Gudri Singh and others —Applicants. 

0 

v. 

Parsotam Das and others —Opposite 
Parties. 

Revision No. 163 of 1924, Decided on 
27th November, 1924, against the order 
of the Dt. J., Benares. ' 

Civil P. C., 0. 47, R. 7— Grounds of appeal 
are strictly limited to E. 7. 

An appeal against an order granting a review 
of judgment is strictly limited to the ground 
set out in 0. 47 R. 7. Allowing an appeal on 
grounds not covered !«y 0. 47, R. 7 is open to 
revisiou. 40 All. 08 Foil. [P. 395, C. 2] 

Ramadan Prasad and K, Verma —for 
Applicints. 

Peary Lai Banerjee — for Opposite 
Parties. 

Judgment.—This is an application in 
revision against an order allowing an ap¬ 
peal from a review of judgment. The 
review of judgment was granted by the 
Munsif on the ground of the discovery of 
new and important evidence which could 
not by the exercise of due diligence have 
previously been discovered. It is now set¬ 
tled law that an appeal against an order 
granting a review of judgment is strictly 
limited to the ground set out in order 47 
rule 7, Civil Procedure Code. This was de¬ 
cided in Khurshed Alam Khan v. Rahmat 
Ullah Khan (l), and there are other cases 
of other High Courts to the same effect. 
The only ground alleged in the present 
case was that the application was in con¬ 
travention of rule 4 in that it was not 
proved that the evidence could not have 
been produced at the original trial. Now 

(1) 40 _ A11. 68. ’ 
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it is an admitted fact that the evidence 
in question was not within the knowledge 
of the plaintiff and could not by due 
diligence have been discovered by him 
earlier. The ground on which the learned 
Judge has allowed the appeal is that the 
plaintiff might by the exercise of due dili¬ 
gence have discovered other evidence, 
namely a khatauni for 1290 F. The res¬ 
pondents appear to have urged before the 
Judge that the wasil baqi was mainly 
wanted as furnishing' a clue to this 
khatauni. The plaintiff himself has never 
admitted this and does not admit it now. 
It is the wasil baqi and not the khatauni 
which he claimed and claims to be entitl¬ 
ed to put in. The only other ground 
given by the Judge for allowing the ap¬ 
peal was that the evidence would not, in 
his opinion, have altered the decision of 
the case. This is a point which will have 
to be determined when the evidence is 
considered in conjunction with the other 
evidence in the case. In my opinion, the 
learned Judge exceeded his jurisdiction by 
allowing the appeal, on grounds not cover¬ 
ed by order 47 rule 7, Civil Procedure 
Code. On this ground I allow the pre¬ 
sent application, set aside the order of 
the learned District Judge and restore 
the order of the Munsif granting the re¬ 
view. The applicant will get his costs 
in this Court from the respondents. Other 
costs will abide the result. 

/ Application allowed. 
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Mukerji, J. 

Babu Bam —Applicant. 

v. ‘ 

Emperor —Opposite Party. 

Criminal Eev. No. 51 of 1925, Decided 
on 16th March 1925, from an order of S. 

J., Kumaun. 

^ {a) Penal Code, S. 336 —Throwing bricks at 
the crov'd and firing shots—Hurt caused to none — 

No offence is committed. 

At the time of a communal riot in the city of 
Pilibhit in different parts, the accused threw 
brick-oats at the Muhaimnedans who were pass¬ 
ing by the land close to his house, he also fired 
two shots at them from his house. No one was 
hit by the bricks or the gun shot. 

Held : that the accused had committed no 
offence. [p 397 C 2] 


. Emperor (Mukerji, J.) 1925 

★ (6) Arms Act, S. 19 (/) — Accused's brother 
holding licence—Accused firing blank shots to warn 
would-be mischief makers—Accused is not guilty. 

When communal riots were takeing place in dif¬ 
ferent quarters of the town, the accused, brother 
of a licence holder, took out his brother’s gun and 
fired shots in the air so that people mischiev¬ 
ously inclined might know that it was not safe 

for them to do any mischief to the people living 

in the house, 

Held ; that the possession of the gun was ou 
behalf of the brother and the accused was not 
guilty under S. 19 (/). 1925 All. 175 Dist. 

[P 395 C 2] 

G. W . Dillon —for Applicant. 

J/. Wadi Ullah —for the Crown. 

Judgment—This is an application in 
revision against a conviction of the appli¬ 
cant under S. 336 of the Indian Penal 
Code and another conviction under S. 19 
if) of the Arms Act. The sentence was 
one of two months’ rigorous imprisonment 
and Es. 50 fine under the former convic¬ 
tion and one of two months' rigorous im¬ 
prisonment under the latter, the sentences 
of imprisonment running concurrently 
The charge against the applicant under 
S. 336 of the Indian Penal Code, as it is 
to be found in the charge-sheet, is as fol¬ 
lows : “You on or about the 10th day 
of Mohurrum this year at 4 p. m. cr after 
threw bricks from your roof and fired a 
gun from the same roof in such a rash 
manner that it endangered human lives of 
persons who were passing on the roads 
near about your mohalla.” 

The learned Magistrate, who convicted 
the applicant, in his judgment stated as 
follows :— “The evidence showed that 
there was a communal riot, in the city of 
Pilibhit in different parts of it. The ac¬ 
cused threw brick bats at the Muhamme- 
dans who were passing by the lane close 
to his house and not only this but he fired 
two shots at them from his house but for¬ 
tunately no one was hit.” At another 
place the learned Magistrate said “I 
am inclined to think that it was for these 
reasons only that the shot missed the 
aim and nobody was hit or killed.” 

The impression that I have gatheied 
from reading the judgment of the learned 
Magistrate is that he found, on the evi¬ 
dence, that the appellant delibeiately 
threw brickbats at Muhammedan passers- 
by and he deliberately aimed a gun and 
fired two shots at the said persons and 
that it was a matter of pure luck that no¬ 
body was injured. The learned Sessions 
Judge who heard the appeal does not 
clearly say what he found on examination 
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of the evidence. He contented himself 
with the following remark : — 

“I am of opinion that the evidence ful¬ 
ly substantiates the case againt the accus¬ 
ed.” 

Now, if the case against' the accused 
was what the learned Magistrate found to 
have been proved, the charge under S. 336 
of the Indian Penal Code was an utterly 
insufficient and improper charge. S. 336 of 
the Indian Penal Code contemplates a 
lawful act. But it punishes the same act 
which is otherwise lawful only if ib is 
exercrised in a rash or negligent manner. 
If the finding be accepted that the appli¬ 
cant deliberately threw brickbats at pas¬ 
sers-by and wanted to shoot them and for 
that purpose aimed a gun and fired shots, 
he was clearly guilty of an attempt at 
murder if not of an attempt to cause grie¬ 
vous hurt with a dangerous weapon of 
shooting. 

It is for this reason that I have been 
utterly unable to understand the judg¬ 
ment of the Magistrate and the learned 
Sessions Judge. 

To satisfy myself as to how the charge 
of such a light character, as a charge under 
S. 336 is, could he brought on the evidence 
accepted as true, I examined the state¬ 
ments of the witnesses myself. My exa¬ 
mination of the statements and the re¬ 
marks ot the learned Magistrate and the 
learned Sessions Judge that allowance had 
to be made for communal bias and exag¬ 
geration and want of • observation etc., 
satisfy me that the prosecution under¬ 
stood that nothing serious was really 
meant by whatever the applicant may 
have done and that all that was wanted 
to be punished was the firing of the gun 
at a time when possibly communal feeling 
was running high. If the evidence of 
some of the witnesses, e. <j. % Kuttubuddin, 
Faaal Ahmad and Nur Ahmad is to he 
believed, the applicant deliberately want¬ 
ed to shoot Muhammadans passing by his 
house. On the other hand, the evidence 
of the other witnesses would indicate that 
9hot3 were fired in the air. 

The position, therefore, is this. If the 
finding of the learned Magistrate ‘is wha b 
he has mentioned in his judgment and if 
that finding has been upheld by the learn¬ 
ed Sessions Judge, the trial must be qua¬ 
shed and the applicant should be ordered 
to he committed to the Court of Sessions 
so that he might undergo a trial by a 
superior Court of criminal jurisdiction 


with an appeal, (in a serious case like this) 
to this Court. On the other hand, if the 
charge was nothing hut of firing a gun 
during communal tension, it can hardly he 
.said that any offence has been committed. 
When riots were taking place, as the 
learned Magistrate has stated in the judg¬ 
ment, in different parts 'of the town, a; 
man possessing a gun may very well fire! 
shots just to indicate to the would-be- 
mi schief-maters that there were arms of; 
defence in the house and anybody whoj 
might he mischievously inclined might 
take care of his safety. 

The result, therefore, is that either the 
conviction should he set aside and a retrial 
ordered or the conviction should he set 
aside in toto. 

As I have said, I have examined the 
evidence and I am of opinion that the 
latter course is the only course which is 
open to me. The evidence will not 
sustain a charge of an attempt at murder 
or attempt at causing grievous mrfc with 
a gun. 

1 accordingly set aside the conviction 
and sentence under S. 336 of the Indian 
Penal Code and order that the tine, if 
paid, he refunded. 

Coming to the charge under S. 19 (/) of 
the Arms Act, the position seems to have 
bean as follows. Communal riots were 
taking place in different quarters of the 
town. A brother of a license-holder took 
out the gun and fired shots in the air so 
that people mischievously inclined might 
know that it was not safe lor them to do 
any mischief to the people living in the 

house. The question would then be whe¬ 
ther a temporary possession like that would 
come under S. 19 (/) of the Arms Act. 

Cases must be decided on their own 
particular circumstances and unless a 
decided case lays down a general princi¬ 
ple, it is no sure guide. 

The charge against the applicant is that 
he was in possession of arms, in contra¬ 
vention of the provisions of S. 14 of the 
Arms Act. That rule of law lays down 
that it is unlawful to be in possession of 
any fire arms without a licence. It is 
common ground that the brother of the ■ 
applicant, living in the same house as the 
applicant, held a license for the gun. Then 
the question arises, whether the gun, at 
the time the shots were fired, had ceased 
to be in the possession of the licence- 
holder and had passed into the possession 
of the applicant. 
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The answer to the question must be 
based on some definite principle. The word 
possession is a well known word in law, 
and a man may be in possession of a 
thing without being in physical touch 
with it. A locks up a vacant house. He 
will be deemed to be in possession of the 
same. A , a licence-holder of a gun living 
at Allahabad and holding a licence for 
that district, may go to Calcutta leaving 
his gun at his house in charge of the ser¬ 
vants or his wife. The possession of the 
wife and the servants would be the pos¬ 
session of the licence-holder and it cannot 
be said that the wife and the servants are 
in possession of an unlicensed gun. Simi¬ 
larly, a sarvant cleaning a gun for his 
master or carrying it for him to the police 
office, for an inspection by an officer theie, 
is not in possession of an unlicensed gun. 
But if the Bame servant takes out the gun 
without the permission of his master and 
commits an offence with it, or goes out 
for a mere show in a marriage procession 
his (the servant’s) possession would be 
unlawful. The reason is that the posses¬ 
sion is not on behalf of the master but on 
behalf of the servant himself. 

Again, it has to be remembered that the 
licence for holding a fire-arm is a person¬ 
al privilege, and the licencee is not entit¬ 
led to use the gun as he may lawfully use 
any other article of his. The owner of a 
car may lend it to a friend, hut he cannot 
lend his gun to him. In the former case 
the possession of the friend would be the 
possession of the owner, hut the posses¬ 
sion of the friend, in the case of the gun, 
may not necessarily be the possession of 
the licence holder. The reason is this. 
The law aims at the control of fire-arms 
in the country and the object of law would 
be defeated if the privilege granted to 
comparatively few people could he extend¬ 
ed beyond its terms. 

Bearing, then, the two somewhat anta¬ 
gonistic principles in mind, I have to see 
whether the possession of the applicant, 
at the time he fired the shots was on be¬ 
half of his brother who held a license or 
whether it was on his own behalf ? Fur¬ 
ther if it was on behalf of his brother, 
whether the applicant’* possession was 
one which ite not permitted by the princi¬ 
ple underlying the Arms Act which I have 
to construe ? 

It is to be remembered that mere firing 
a shot is not punishable. If, therefore, 
the applicant was within the law, in 


holding the gun in his hand at the 
time he fired the shots, he must be 
treated as innocent. The first of the two 
questions propounded above is one o! fact. 

. I have already stated the circumstances 
in which the shots were fired. I have 
found that the firing of the shots had the 
object of scaring away the mischief- 
makers. The use and object were both 
lawful. In the circumstances, it must be 
taken that the possession of the gun by 
the applicant was on behalf of and with 
the express or implied permission of 
the brother, the licence-holder. The next 
question is whether in the grant of the 
permission of the use of the gun given by 
the licence-holder, he in any way contra¬ 
vened the principle of * personal privi¬ 
lege ’ ? I think he did not. I have al¬ 
ready pointed out that the mere firing of 
a gun is not an offence. The personal 
privilege to possess a gun was not in any 
way abused by the licence-holder’s bro¬ 
ther firing a few shots with it, for a law¬ 
ful purpose and for the benefit of the 
licence-holder or his family. If the licence- 
holder can ask his brother to clean his 
gun, he may ask him to fire a few shots to 
scare away, say, the crows. If.these two 
acts be not unlawful, the licence-holder 
may lawfully ask his brother to scare 
away possible assailants by firing the 
gun. 

I am, therefore, of opinion that no of¬ 
fence has been committed under the Arms 

Act, S. 19 (/). 

The case of Muhammad Busan v. Em¬ 
peror (l) is clearly distinguishable on the 
facts. The son of the licence-holder had 
taken the gun out of the house and w T as 
out for shooting. This was quite contrary 
to the spirit of the licence, though the 
oossession of the son was the possession 
of the father, in the wider sense of the 
term. 

The result is that I set aside the con¬ 
viction under the Arms Act as well. 

The convictions and the sentences are 
set aside and the applicant, who was ad¬ 
mitted to bail by the learned Judge of 
this Court who admitted the application, 
need not surrender. The fine, if paid, will 
be refunded. 

Convictions set aside. 


(1) 1925 All. 175=22 A. L. J. 1095=0 L. R. 
A. Cr. 23. 
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Mukerji, J. 

Kandhai Lal —Applicant. 


v. 

Debi Prasad —Opposite Party. 

Civil Rev. No. 187 of 1924, Decided on 
15th January 1925, from an order of the 
Small Causes Court, Cawnpore. 

★ Contract Act , S. 11 — Minority—Burden of 
proof is on pony set tiny up minority. 

The burden of proof should be laid on the 
party who says that at the date of contract he 
was a minor. Although it is for the plaintiff to 
prove the validity of a contract on which he 
relies, yet, the age of a person entering into 
a contract is riot such an essential part of the 
contract as must be proved by the plaintiff. 34 
All. 189 ; and 6 A. L. J. G93 Not Foil.) 1024 All. 
730 and 45 Cal. 9C9 Foil. [p 309 C 2] 


N. U padhiya— for Applicant. 

U. S . Bajpai —for Opposite Party. 

Judgment. This is an application to 
revise a judgment of the Court of Small 
Causes at Cawnpore. The plaintiff of the 
Court below is the applicant here. He 
brought the suit for recovery of money on 
foot of two promissory notes alleged to 
have been executed by the respondent. 
The suit was contested on several points, 
one of these being that at the date of 
execution of the promissory notes the 
defendant was a minor. The learned 
Judge found on all points in favour of 
the plaintiff. But on the question of 
defendant’s minority he laying the burden 
of proof on the plaintiff, came to the con¬ 
clusion that the plaintiff had failed to 
establish that the defendant was a major 
at the date of execution of the promissory 
notes. It appears that no satisfactory 
evidence was adduced on either side and 
the Ccurt had to rely on the question of 
onus of proof. The learned Judge was of 
opinion that it was for the plaintiff to 
establish that the contract was a valid 


one and was entered into by people whc 
were majors. Two cases of this Courl 
would support the view taken by the 
learned Judge, viz ., Chittar Knar v. Gaura 
Buo (1), following an earlier case of Gaya 
Din v. Alt. Dulari (2). On the other hand 
a Bench ol two Judges of this very Court 
in the case of Narain Singh v. Chiranji 

down that the burden of 
(l) 34 All. 18»=13 I. C. 320=9 A. L. J. 

lOo, 


C1U09] 6 A. L. J. 093=2 I. C. 839 
0) 1924 All. 730=46 All. 568=22 
401=5 L. R. A. Civ. 353. 


A.L J. 


proof lay on the party who asserts that he 
was a minor at the date of the contract. 
In the last mentioned case their Lord- 
ships purported to follow the case of 
Jagannath Prasad Singh v. Abdulla,h (4), 
a decision of the Privy Council. 

I have myself sonsidered the case 
decided by the Privy Council and am of 
opinion that it does support the view 
taken in the case in 22 A. L. J. In the 
circumstances, the case in 22 A. L. J. 
should be followed, not only because it is 
a later case but it is supported by the 
opinion of the Privy Council which was 
not available when the two earlier cases 
were decided by this Court. Speaking 
personally, with respect, I should think 
that the burden of proof should he laid 
on the party who says that at the date 
of contract he was a minor. There can 
be no doubt that it is for the plaintiff to 
prove the validity of a contract on which 
he relies. But the age of a person enter¬ 
ing into a contract is not such an 
essential part ol the contract as must he 
proved by the plaintiff. Take for example 
a case like this. A man apparently of 
the age of 60, borrows money from a 
money-lender. When a suit is brought to 
enforce the payment the borrower pleads 
that ho is a minor. The plea may be 
ludicrous and may appear to be so to the 
Court who will see the defendant. But if 
the burden of proof, be laid on the plain¬ 
tiff, he would be called upon to prove 
that his debtor was more than 18 at the 
cate of the loan It would be impossible 
foi the plaintiff to find out the witnesses 
who would be able to prove the date of 
the birth of the defendant. Medical evi¬ 
dence can he accepted only as a matter of 
expert opinion. But the question is whe- 
ther it is desirable that the plaintiff 
should he called upon to prove such an 
obvious case. Question of age is emi¬ 
nently one which the party raising it 
a one can prove by satisfactory evidence 
although he himself may not be able to 
swear to it with sufficient accuracy from 
personal knowledge. 

^ hen a party enters into a contract as 
a major he really makes an admission 
that he is of age. If, in spite of such an 
admission, he assorts that he was not of 


(4) 


- - ----- , ,, , - i_ l > M I 

5.6=5 Pat. L. W. 83=(1918) M. W N* 
406=22 C. W. N. 891=8 L. W. 163—X 

M. L. T. 62 = 2 s C. L. J. 192=20 Bom lTr 

851—45 I. C. 770=35 M. L. J. 46. (P. C.) 
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age at the date of the contract, the burden 
of proof should be on him to establish the 
fact. In any view of the case, the burden 
of proof should lie on the party who 
asserts that he was a minor at the date 
of the contract in which he entered. 

The result is that the judgment of the 
Court below should be set aside. I 
accordingly set it aside and decree the 
plaintiff’s claim with costs throughout. 
I make no order as to interest after the 
institution of the suit. 

Appeal allowed, 
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Sulaiman and Boys, JJ. 

Batjnath Pandan— Creditor. 

v. 

The Estate of E. C. Dennet — Insol¬ 
vent. 

First Appeal No. 14 of 1924, Decided on 
20th April 1925, from an order of the 
Dt. J., Jhansi. 

Usurious Loans Act, (1018) S. 2 (3) (6)— Party 
liable as a surely — Act applies. 

If the creditor wishes to bind another and rc. 
cover from him a sum of money said to be due 
on a transaction entered into between himself 
and the debtor the Usurious Loans (X of 
1918) would be applicable irrespective of the fact 
whether that other is liable as a principal debtor 
or as a surety. S. *2 (3) (b) is wide enough to 
cover the case of a surety also. r I he Act makes 
no distinction on this account. 1 1* 400 0 2] 

A. Sanyal —for Appellant: 

Lalit Mohan Banerjee for Respondent. 

Sulaiman, J.—This is a creditor s 
appeal arising out of an application in an 
insolvency case to be entered as a sche¬ 
duled creditor in respect of an amount 
due on a promissory note, dated the 19th 
of July, 1922, executed by the insolvent 
along 'with two other persons for a sum 
of Rs 800. The promissory note bore an 
interest at the rate of one anna per rupee 
per mersem, which works out at lb 

p. c. per annum. 

The learned District Judge came to the 
conclusion that the rate of interest was 
excessive and that the transaction was 
unfair as between the parties thereto. 
He accordingly reduced the rate of in¬ 
terest to 12 per cent, per annum simple 
interest which he considered to be adequate 

to all the circumstances of 


having regard 

this case/ 


The creditor has appealed. 

The first point urged on his behalf is 
that the Act has no application to this 
case because the respondent, E. C 
Dennet, was not the principal debtor but 
a mere surety. In our opinion, this argu¬ 
ment has no force whatsoever. If the 
creditor wishes to bind the respordent 
and recover from him a sum of money 
said to be due on a transaction entered 
into between the parties, the Usurious 
Loans Act (Act No. X of 1918) would be 
applicable irrespective of the fact whe¬ 
ther the respondent is liable as a. principal 1 
debtor or as a surety. Section 2 (3) (b) is 
wide enough to cover the case of a surety 
also. We think that the Act makes no 
distinction whatsoever on this account. 

The next point urged is that the rate 
of interest was not excessive. We 
think that it was not only excessive but 
was extortionately high, and the learned 
District Judge was perfectly justified in 
reducing the amount as it would have 
been grossly unjust to allow a claim for 
such a high rate of interest to succeed in 
a Court of law. 

It is lastly urged that 12 per cent, per 
annum simple interest which has been 
allowed by the District Judge is too low. 
The learned District Judge had before 
him several circumstances. It was not 
only one person but three persons 
who joined in executing the promissory 
note. The promissory note was for 
Rs. 800 and was payable on demand and 
the creditor was not bound to wait for 
any long period. One of executants, 
namely the present respondent, was em¬ 
ployed on the Railway and was earning 
from Rs. 155 to Rs. 100 a month as pay. 
No other circumstances were brought 
before the Court to show that the creditor 
was running any serious risk in advanc¬ 
ing the money to these three persons who 
had beer held jointly and severally res¬ 
ponsible. Having regard to all the cir¬ 
cumstances of this case, he arrived at the 
conclusion that the rate of interest at 1'.' 
per cent, per annum was a proper and 
fair rate of interest. We find it impos¬ 
sible to differ from the view which he 
has taken. The result D that the appeal 
fails and we dismiss it with costs. 

Appeal dismissed. 
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Stuart, J. 

Ram Ghulam Singh —Applicant. 

v. 

Emperoi —Opposite Party. 

Criminal Ref. No. 76 of 1925, Decided 
on 4th March, 1925, by the Addl. S. J., 
Cawnpore. 

Penal Code S. 186 —Resigning membership of 
Panchayat an l instigating others not to accept the 
membership—No offence under S.1S0 is committed. 

o The accused a member of a village P.mchayat 
when asked to sit with a member of the depressed 
classes, refused to do so and told the S. D. 0. 
that the Panchayat would cease to exist and 
instigated his fellow' Patiches and other persons 
not to sit with the members of the depressed 
classes in the Panchavat. 

w 

Held ; that though the Sub-Divisional Officer 
wasvno doubt hampered in the performance of his 
public duty by the refusal of the applicant and 
by his instigations, the applicant’s conduct did 
not amount to voluntary obstruction within 
the meaning of S. 186. [C. 402, G 1] 

IJma Shankar Bajpai —for Applicant. 

37. Wall Ullah —for Opposite Party. 

Referring Order.— This i3 an appli¬ 
cation for revision against the order of the 
District Magistrate. Flamirpur, dated the 
10th November, 1924, convicting the appli¬ 
cant under S. 186/ Indian Penal Code and 
sentencing him to pay a fine of Rs. 50 in 
a summary trial. 

The prosecution was started on the 
written complaint of B. Hhagwati Prasad 
Sinha, Sub-Divisional Officer who is said 
to have been obstructed by the applicant 
in his attempts to re-organise and reconsti¬ 
tute the Korara panchayat according to 
the orders of the District ■ Magistrate. 

The Sub Divisional Officer in his com¬ 
plaint Exhibit D says that he called the 
Panches with their records at his camp in 
Damar and they came as instructed. He 
proposed to them the inclusion of a mem¬ 
ber of the depressed classes in the Pancha¬ 
yat but this displeased Ram Ghulam appli¬ 
cant who is one of the PaDches and he 
eyed the other Panches and declared that 
the Panchayat would cease forthwith. He, 
the Sub-Divisional Officer, argued with 
him for a while bub this only increased 
his defiance and the other Panches remai¬ 
ned sullen. Then Shiam Sunder, the 
brother of the Sarpanch, who had brought 
the papers, was asked to keep the papers 
with him and he toot them away but 
shortly after he returned and threw the 
basta containing the papers and went away 
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and when he was sent for he came with 
Ram Ghulam applicant and when asked to 
explain his conduct, Ram Ghulam replied 
that the Panchayat had ceased to work 
and Shiam Sunder repeated the same. 
Then next morning when he (the Sub- 
Divisional Officer) went to Korara to as¬ 
certain the local feelings about the present 
Panchas, he discovered that Ram Ghulam 
had been instigating others nob to work in 
the Panchayat and as a result of it the 
Sarpanch refused to work and the other 
Panches gave only a half-hearted consent. 

Nothing more than what is stated in 
the complaint appears to have been 
stated by the Sub-Divisional Officer in his 
deposition before the District Magistrate 
because the District Magistrate in his 
judgment says: “ Under the Government j 
orders the Magistrate had to see if a mem- j 
her of the depressed classes could also be 
appointed to the new Korara Panchayat. 
Accused took offence at the order of sit¬ 
ting with a low caste man and declared 
that the panchayat would cease to func¬ 
tion forthwith. He spoke for himself and 
for his brother Panches. The Magistrate , 
tried to expostulate but the accused evi¬ 
dently mistook it for weakness and show¬ 
ed more defiance. His fellow Pauches 
taking their cue from him sulked and 
sullenly stood by his side in his mischie¬ 
vous attempt at obstruction. The accused 
and Shiam Sunder, brother of the 
Sarpanch Gopi Nath, went away after 
throwing the books and register upon the 
Magistrate. They had to he sent for again 
and then they came and insulted the 
Magistrate. The following morning the 
Magistrate went to ascertain the local 
feeling bub to his natural surprise he dis¬ 
covered that his apology notwithstanding, 
the accused had been instigating his’people 
and arranging that nobody should accept 
the membership of the newly constituted 
Panchayat.” 

The District Magistrate appears to be 
wrong in saying that the accused threw 
the basta on the magistrate because the 
complainant says that Shiam Sunder 
throw the basta and went away and then 
returned with the applicant. 

t The Sub-Divisional Officer no doubt in 
his complaint says that he was thwarted, 
opposed and obstructed by the applicant 
in discharging his public duties and was 
insulted by him after he came with Shiam 
Sunder and the District Magistrate als®; 
finds that he was obstructed and insisted 
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but what took place appears to be simply 
this that the accused, when asked to sit 
with a member of the depressed classes, 
refused to do so and told the Magistrate 
that the Panchayat would cease to exist 
and instigated his fellow Panches and 
other persons not to sit with the members 
of the depressed classes in the Panchayat. 
He had not thrown the basta upon the 
magistrate and his merely telling the 
magistrate in reply to a question put to 
Shiam Sunder that the Panchayat had 
ceased to exist, insulting though it was, 
would not make him criminally liable 
because mere abuses have been held not to 
constitute obstruction (Ratan Lai, 9th 
Edition, page 375). The Sub-Divisional 
Officer was no doubt hampered in the per¬ 
formance of his public duty by the refusal 
of the applicant and by his instigations hut 
I do not think that the applicant's conduct 
amounted to voluntary obstruction within 
the meaning of S. 186, Indian Penal Code. 
In order to constitute voluntary obstruc¬ 
tion within the meaning of S. 186, Indian 
Penal Code there must be the commission 
of some positive overt act of obstruction 
and not merely a sort of passive resistence 
and refusal to carry out orders as would 
appear from 15 Mad.,221. 

There is no legal evidence to support 
the conclusion that the accused had been 
instigating others not to act in the 
Panchayat after his apology of the first 
day because the Sub-Divisional Officer is 
the only witness examined in the case 
and he could not have seen or heard any¬ 
body being instigated in his absence in 
Korara. He must have come to know of 
these instigations the next day from others 
who have not been examined as witnesses 
in the case. Persuasions addressed to 
tenants in the absence of a receiver not to 
pay rent to him were held not to 
constitute obstruction : 29 Cal. 

236 and in 73 I. C , page 338 although 
the accused had beaten the Lambardar 
who was helping a Naib Tahsildar in 
performance of his duties and as the result 
of that beating the Lambardar refused to 
help the Naib Tahsildar, the accused was 
held not to have committed any criminal 
offence A per.-on spreading false reports 
and thereby preventing persons from tak¬ 
ing their children for vaccination was held 
not to have committed any offence under 
S. 186, Indian Penal Code : 15 Mad., 93. 


Under the Village Panchayat Act the 
Collector or with his permission the Sub- 
Divisional Officer could have appointed 
any member of the depressed classes to be 
a Panch. The applicant might have been 
left free to sit with him or not. He need 
not have been consulted or argued or ex¬ 
postulated with but if the Sub-Divisional 
Officer consulted him or wanted to bring 
him round to his own view, the applicant 
could very well express his own opinion 
and I think he could induce his fellow 
panches also to hold the same opinion. 

To hold him criminally liable would be 
unduly widening the scope of S. 186, 
Indian Penal Code. 

In my opinion the conduct and the acts 
of the applicant, however, blameworthy, 
do not fall within the meaning of S. 186 
and he does not appear to me to have 
voluntarily obstructed the Sub-Divisional 
Officer within the meaning of that section. 

I would, therefore, submit the record to 
the Hon’ble High Court with a recommen¬ 
dation that the conviction and sentence 
of the applicant be set aside. 

The judgment of the High Court was as 
follows :— 

Stuart, J.—I have read the order of 
the District Magistrate and his explana¬ 
tion. I am unable to support his order. 

I see bis point of view. The applicant 
undoubtedly behaved very rudely. His 
manners were bad and he was clearly 
determined to be offensive but I cannot 
find that there is anything upon which a 
conviction can be based for an offenceunder 
S. 186. The applicant was at perfect 
liberty to resign from the panchayat and 
there is nothing in the law to prevent bis 
advising whomever he may meet not to 
serve on the panchayat. 

He no doubt is not good citizen or a 
useful member of the community in so far 
as his actions in this matter are a guide 
but I cannot find anything which to my 
mind can support a conviction of volunta¬ 
rily obstructing a public servant in the 
discharge of his public functions. 

I accordingly accept the reference, set 
aside the conviction and sentence and 
direct that the tine if paid be refunded. 

Reference accepted. 

. Conviction set aside. 

' • • 4 
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Walsh and Ryves, JJ. 

Firm Ravi Gopal-Mool Chand —Appli¬ 
cant. 

v. 

Income-Tax Commissioner — Opposite 
Partv. 

Mis. Case No. 403 of 1924, Decided on 
8th December, 1924, 

' if Income Tax Act {II of 1922) S. 69 ( 6 )— Costs 
cannot be reduced after fi not. order has been passed. 

By S. 66 ( 6 ) costs are in the discretion of the 
.Court. The Cmrt after having exercisei its dis¬ 
cretion is functus officio and cannot re open the 
matter. All questions relating to costs and all 
submissions in which costs are involved must be 
argued and decided at the time of the hearing 
and before a final order is drawn up. [p 402 C 2j 

A notice was issued to the Income-Tax Com¬ 
missioner to show cause why he should not state 
a case. The Com nissioner showed cause and in 
the result the application was dismissed on the 
ground that it was impossible to frame a question 
of law on which a case could he stated and the 
Court hearing the matter directed the applicant, 
after hearing both parties, and for reasons which 
it considered adequate at the time, to pay the costs 
of the application. An application was after¬ 
wards made to reduce the amount after issuing 
notice to the Government Advocate on a scrt of 
re-hearing. 

Ifetcl: that the High Court could not grint the 
application. [p 493 c 2 ] 

G. Agarwala —for Applicant. 

Che Opposite party was not represented 

Walsh, J. In this case notice was 
issued to the Income-Tax Commissioner 

to show cause why be should net state a 

case. The order was made e.rparte on the 
application of the applicant. In future 
when the new rules come into force the 
applicant will have to establish a good 
ground on a point of law before the Court 
to whom he applies, before notice is issued 
to ihe Income-Tax Commissioner at all. 
The result of the procedure was that the 

• Commissioner had to show cause on the 
merits and to instruct the Government 
Advocate for that ourpose, and the hear¬ 
ing was really such as would have taken 
place if the Commissioner had been re¬ 
quired to state a case. In fact, the mat¬ 
ter was gone into as though a case had 
been stated in order to ascertain whether 
there was a point on which a case could 
have been stated. In the result the appli¬ 
cation was dismissed on the ground that it 

• was impossible ;o frame a question of law 
on which a case could be stated and on 
the application of the Government Advo- 
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cate the Court hearing the matter direc¬ 
ted the applicant to pay the costs of the 
application including the fees certified by 
the Government .advocate. The Court 
did that after hearing both parties for 

reasons which it considered adequate at 
the time. 

An application is now made to us to 
reduce the amount after issuing notice to 
the Government Advocate on a sort of 
re-hearing. We cannot do that. By S. 
66 (6) costs are in the discretion of the 
Court. The Court having exercised its 
discretion is functus officio and cannot 
re-open the matter. All questions relat¬ 
ing to costs and all submissions in which 
costs are involved must be argued and 
decided at the time of the hearing and 
before a final order is drawn up. 

The learned Counsel suggested that 
there was a special ground for exercising 
the discretion, because under S. 66 (2) his 
client had been compelled by the Act to 
deposit another sum of Rs. 100 at an 
earlier stage when he required the Com¬ 
missioner to refer the question of law to 
the High Court. The High Court has no 
jurisdiction, of course, over this sum of 
Rs. 100 which the Commissioner has 
received. He has, no doubt, full power 
to deal with it in his own way and in 
accordance with the rules of his office. 
Any application in miscricor diam must 
be made to the Income-Tax Commissioner 
if any rebate of this sum is desired. No 
doubt, in the exercise of its discretion 
under S. 66 (6) the High Cour.t could take 
into account the fact that the assessee 
had had to pay Rs. 100 to the Income- 
Tax Commissioner, but in the great majo¬ 
rity of cases it would appear to be quite 
irrelevant to the question of the costs of 
disposing of the matter by the High Court 

as it relates to something antecedent and 

the effect of taking it into account would 
really be indirectly to reduce the fee 

which the Government Advocate nay 

have certified or which is really payable 

to him under the Act and Rules. We see 

no reason to interfere and dismiss the 
application. 

Appeal dismissed. 
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SULAIMAN AND DANIELS, JJ. 

Jagat Pande —Plaintiff—Appellant. 

v. 

Sarawan Pande and others — Defen¬ 
dants—Eespondents. 

First Appeal No. 7 of 1924, Decided on 
16th April, 1925, from an order of the 
First Addl. J., Gorakhpur. 

Civil P. C., S. 104 (/) and Sch . 2 Para 21— 
No order for filing award and no decree thereon 
separately passed—Single order disposing of whole 
case—Appeal is competent. 

Where an order directing an award to be filed 
and a decree in accordance with the award were 

f 

not separately passed but the Court disposed of 
the whole case by a single Order, 

Held’, that the appeal was in substance an ap¬ 
peal from an order directing the award to be 
filed, and as such was competent. 38 All. 380 
and 42 All. 185 Ref. [P 404 C 2] 

Sankar Saran and Brajmohan Lai Dave 
— for Appellant. 

Harihans Sahai —for Respondents. 

Daniels, J. —This first appeal from 
order arises out of an arbitration award 
made without the intervention of the 
Court. The plaintiff-appellant came into 
Court with an application which is very 
inartistically drawn, but which has been 
treated throughout and is now treated by 
him as in substance an application to file 
an award under paragraph 20 of the 
second schedule of the Civil Procedure 
Code. In paragraph 6 of the plaint he 
stated that his object was to get the 
award filed, and to obtain a decree upon 
it. In the course of the proceedings a 
plea was taken before the learned Munsif 
that the defendant was a lunatic and in¬ 
capable of representing his own interests. 
The learned Munsif ultimately, however, 
disposed of the matter by an ex parte 
order in these terms : — 

“Judgment. Suit for the enforcement 
of an award. Defendant s pleader states 
that he has no instructions. Suit is heard 
ex parte. Claim is proved. Decreed with 

costs. 

The defendant went in appeal to the 
learned District Judge. The learned 
District Judge held that the question of 
the defendant’s capacity had not been 
properly disposed of in the proceedings. 


He, therefore, set aside the order of the 
learned Munsif and remanded the whole 
case for trial de novo. The plaintiff comes 
here in appeal from that order. His con¬ 
tention is that the appeal was one from a 
decree passed in accordance with the 
award, and that, therefore, under para. 21 
(2) of the second schedule of the Code of 
Civil Procedure, the appeal to the District 
Judge was incompetent. 

The law governing the right of appeal 
in these cases is contained in section 104 
(l) (f), S. 104 (2), and para. 21 (2) of the 
second schedule of the Civil Procedure 
Jode. An appeal is allowed from an order 
filing or refusing to file ar\ award, but no 
further appeal is allowed from an order 
passed on such an application. On the 
other hand, when an award has been filed 
and a decree is made in accordance with 
it, no appeal lies from such decree except 
in so /ar as it is at variance with the 
award. In this case the appellant’s con¬ 
tention is that the respondent should have 
appealed from the separate order directing 
the award to be filed. The difficulty is 
that no such separate order is to be found 
on the record. Instead of passing an 
order directing the award to be filed an I 
proceeding to pass a decree upon it in ac¬ 
cordance with law. the learned Munsif 
disposed of the whole case by the very 
brief order which has been quoted above. 
This was the only order from which it 
was possible for the respondent to appeal. 
We think, therefore, that the appeal was 
in substance an appeal from an order 
directing the award -to be filed. It is 
established by ample authority that the 
right of appeal is not taken away by the 
fact that the decree has subsequently! 
been passed in accordance with the award.! 
We may refer to Hari Kunwar v. Lakhmi 
Bam Jain (1) and Lachmi Narayan v. 
Sheonah Pande (2). The appeal to the. 
Court below having been one from an 
order directing an award to be filed, no 
further appeal lies to this Court. We ac¬ 
cordingly dismiss the appeal with costs. 

Appeal dismissed. 


(1) (1916) 38 All. 380=35 I. 0. 833=14 A. h. * ' 

J. 481. 

(2) (1919) 42 All. 185=54 L C. 443=18 A. L. 

J. 78. 
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Walsh and Sulaiman, JJ. 

Lai jam Singh —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 526 of 1924, De¬ 
cided on 24th November, 1924, from an 
order of the S. J., Mainpuri.. 

(a) Evidence — Identification Parade — Garb 
different—Identification is not sufficient evidence. 

An identification made of a man, who is said 
to have been wearing a beard at the time of 
offence and whose beard is coucealed or absent 
at the time of identification, is by no means 
convincing, and when it stands alone, must 
be regarded as an unstable piece of evidence. 

[P 407, C 1] 

if if {b) Evidence—Admissibilitu—fudge should 
decide summarily—Inadmissible evidence should 
not be read out to assessors — In doubtful cases Court 
should decide against admissibility. 

Matters tendered in evidence by the prosecu¬ 
tion affecting case, must be dealt with sum¬ 
marily and instantly by the Judge at the trial 
when they are tendered. Judges, in a Court 
of appeal, are apt sometimes to attach weight to 
the opinion of the assessors, and although their 
opinion does not have auy legal effect, the -Judge 
ought to guard very carefully against allowing 
a discussion in Ccurt, of the reading of a docu¬ 
ment in Court in the presence of the assessors 
injurious to the accused, when it is by law 
inadmissible. The benefit of a reasonable doubt 
ought to be given from the Bench, even to the 
admission of evidence particularly documentary 
evidence, during the trial, and when the Judge 
is unable to make up his mind about admis¬ 
sibility, the proper course for him is, either to 
direct the prosecution to keep back the docu¬ 
ments until he has an opportunity of looking 
into the law, or to reject them altogether. No 
Judge in a doubtful case of admissibility ought 
to allow the evidence first to be given, and then 
in his judgment give a decision about their 
admissibility. Doubtful or inadmissible docu¬ 
ments ought not to be admitted in crimi¬ 
nal trials. [P 409, C 1, 2] 

The Government Advocate — for the 
Crown. 

Walsh, J .—This is an appeal by one 
Laijam Singh against a conviction 
for dacoity, which, if true, discloses a 
bad case, inasmuch as he was apparently 
one of the ring-leaders in a dacoity in 
which something like 15 men are alleged 
to have taken part, in which a conside¬ 
rable amount of loot was obtained, and 
in which one prominent man was pos¬ 
sessed of a gun. Three out of the four 
assessors thought the case was proved, 
but in a case of this kind they are not 
unlikly to be influenced by the view of 
the learned Judge who was satisfied with 


Allahabad 405 

the evidence. Together with the appeal, 
an application in revision has been filed by 
the Government Advocate raising the 
question of the section under which the 
conviction was passed, and of the com¬ 
paratively light sentence having regard to 
the fact that the accused was armed with 
a gun which he fired during the dacoity 
if his guilt is established. It is possible 
that the learned Judge was inclined to 
take a lenient course, because, as he ex¬ 
pressed it, it was a pity that a pensioned 
havildar licensed to carry arms, should 
have gone out of his way to rob people 
in this way, and it is just possible that 
the learned Judge was also influenced by 
the difficult} of the case. But it cannot 
he denied that the view taken by the 
Government Advocate in submitting the 
revision is a sound one, and that if the 
accused was guilty, he was guilty of a 
serious crime against the public peace. 

The case was an extremely difficult one 
as is indicated by the length of the learn¬ 
ed Judge's judgment, in which he felt 
compelled to discuss various matters, 
which in our view do not really streng¬ 
then the case against the accused. The 
case against the accused, when the mas¬ 
ter is clearly understood, is reduced to a 
small compass, and although he has not 
been represented by a trained lawyer in 
the appeal before us, he has submitted a 
petition of appeal quite contrary to the 
ordinary jail petitions to which one has 
become accustomed, in which he raises 
on hig own behalf at least two if not more 
points, which are calculate!, when one 
compares them with the evidence, to 
raise a doubt in one’s mind. 

The story of the dacoity is a little out 
of the common. It took place at a vil¬ 
lage about 40 mile? from the village of the 
accused. The owner of the house Jawahir 
was absent from home. He had a bro¬ 
ther named Putti Lai, and he had 
recently purchased a horse and was in 
possession of the receipt which had been 
made out to him on a piece of white 
paper. He does not say where the re¬ 
ceipt was kept and when he 9aw it last, 
and curiously enough nobody was struck 
at the trial by the obvious question where 
the receipt was eventually found, if at all, 
after the dacoity. On the night of the 
6th of January during Jawahir’s absense 
while members of his family were in the 
house, a man came in and asked for fire 
and was allowed to sit down and to have 
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it, and at some later stage he was joined 
by four other men, who were also al¬ 
lowed to sit down and have the fire, and 
it therefore happened that the inmates 
of the house found themselves sitting 
over the fire with five complete strangers 
who were making preparation to com¬ 
mit this dacoity. As regards these five, 
they must have had ample opportunity 
of identifying them if they /ever saw 
them again. Shortly afterwards other 
men arrived upon the scene and proceed¬ 
ed to ransack the house. They were pro¬ 
tected, if not led, by a man who stalked 
up and down outside carrying a gun, and 
who was said at the trial to be wearing 
a beard. As the accused also wears a 
beard, this fact becomes an important 
item in the evidence against him. But it 
so happens that according to the diary, 
which it had become in this case impor¬ 
tant to examine with care, nobody told 
the police, although they did say they 
could identify the men, thab there was 
one dacoit stalking about with a gun 
wearing a heard. It is, therefore, doubt¬ 
ful whether the beard connecting the man 
with the gun is not an after-thought. The 
dacoity took about an hour, and the man 
wiuh the gun eventually warned the gang 
that they were being pressed and had 
better be off, and away they went, and 
except for the accused have never been 
seen so as to be recognized again. The 
first question which arises is whether it 
can be said -without doubt that the pro¬ 
secution has proved satisfactorily that the 
accased was the man with the gun. The 
accused does in fact carry a gun under a 
licence. 

Continuing in chronological order, the 
other important point against the accused 
is this. Two witnesses, Putti Lai the 
brother of Jawahir, and Bhajan say that 
the next morning they picked up outside 
the door, just at the spot where the ac¬ 
cused was stalking about with a gun, a 
letter in an envelope, and a witness sum¬ 
mons to attend at the hearing of a case, 
which were undoubtedly the property of 
the accused, and which should have been 
in his posseision at the time of the 
dacoity. The fact is in itself only a 
piece of circumstaniial evidence that 
they were dropped by him when he 
was stalking about with a gun. It is 
important to bear in mind that this ig 
only a matter of inference, because it is 
natural to wonder if the dacoit, who was 


stalking about with a gun so as to be 
clearly recognizable, did drop the docu¬ 
ments belonging to him, he was not seen 
to diop them at the time. At any rate if 
he left two important documents, such 
as a stamped post office letter and a 
hadami paper summons bearing the well- 
known, almost majestic indication of an 
official document, on the ground where it 
would he easy to see them, one would 
have thought that they would have been 
immediately discovered in the general 
hue and cry after the dacoits had gone 
and all personal risk was at an end. The 
case, therefore, stands against the accused 
in this way : that he being a licensed 
gun-holder and a pensioned havildar, 
being fired with the spirit of adventure 
and greed joined an unknown band of 
dacoits who came from no one knows 
where, and between whom and the 
accused the prosecution have been unable 
to establish any previous connection ; that 
he travelled 40 miles to this village with 
a gun returning to his own village with 
the gun, and took with him on this 
dangerous adventure a postal letter and a 
legal summons, which would be certain 
to lead to his identification if he hap¬ 
pened to have an accident, and that 
although they had travelled on his person 
safely for 40 miles, they happened to 
drop at the very place where he was 
committing this crime, when so far as the 
evidence shows, no personal struggle bet¬ 
ween him and anybody else, which might 
have led to the disarrangement of his 
clothing and the loss of these documents, 
took place. One can only say that the 
crime itself strikes one as prima facie 
improbable in the way in which it is 
alleged to have been committed by this 
man, and that the evidence by which it 
is made oui; is far from strong. When 
that evidence turns out to be considerably 
shaken in strength as the result of a close 
scrutiny of it, the case becomes not mere¬ 
ly nob strong, but so weak as to be one 
which no Court ought to accept. 

First, therefore, as regards the identi¬ 
fication. We have said that the dacoit 
with the gun was wearing a beard. The 
accused himself wore a beard, and, per¬ 
haps not unnaturally, thinking that that 
might be an important weapon against 
him if anybody should want—as he be¬ 
lieved at the time somebody did want— 
him to be falsely identified for the crime 
requested the Magistrate to cover hi fl 
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beard and to cover the beards of any 
others who were pui up with him for 
identification. The Magistrate no doubS 
from excellent motives yielded to this 
request. We are bound to point out that 
the decision was a mistake. In such a 
case it is easy to be wise after the event, 
but it is always possible for a Magistrate 
to arrange for two identifications. A man 
who wears a beard, even if he is falsely 
charged, cannot help it if the witnesses 
are satisfied that one of the dacoits also 
wore a beard. It is a piece of misfortune 
no doubt, but it is only one of the ele¬ 
ments which have to be taken into 
account in deciding identifications. Beards 
differ like noses or the mouths which 
they cover, and in an honest case it does 
not in the least follow, if a suspected 
person is put up with several other per¬ 
sons also wearing beards, that he will be 
identified unless he was really there, and 
in order to test an honest case and in the 
interests of the investigation of crime, a 
Magistrate should insist, if the accused 
has a beard and whether or not a witness 
has already described a man as wearing a 
beard, that the accused should be put up 
with others of similar appearance, if 
possible, as he is, and not as a different 
person. If the Magistrate thinks it fair 
to the accused to yield to his request, he 
can at another identification cover up all 
the beards including the accused’s, and 
try the witnesses in that way also. That 
method, however, is just as unfair to the 
witnesses as the proper presentation of 
the accused appears to be to the accused 
himself. But it is no good crying over 
spilt milk as the saying goes. We have 
to deal with facts as they are proved at 
the trial, and in this case it is undoubted¬ 
ly proved that, whereas the identifying 
witness in jail, Ram Sahai, says at the 
trial that he was able to identify the man 
stalking with the gun as the man who 
wore a beard, he undoubtedly identified 
somebody who for the moment had no 
beard. How he was able to do it, is 
mysterious. One can only say that an 
identification made of a man who is said 
to have been wearing a beard at the 
time, and whose beard is concealed or 
absent at the time of identification, is by 
no means convincing, and when it stands 
alone, must be regarded as an unstable 
piece of evidence. The learned Judge, 
after promising to discuss the identi¬ 
fication at the proper place, did not com¬ 


pletely do so, and he has failed to appre¬ 
ciate this difficulty. The only other 
attempt at identification is quite worth¬ 
less. Putti Lai, the other witnes.s, who 
was relied upon by the prosecution and 
by the Judge as having identified the 
accused, failed to do so in jail when the 
accused’s beard was covered up, and this 
is not to he wondered at. He identified 
the accused in Court, hut as he had 
already said that the man he saw wore a 
beard, and as the accused was the only 
man in the dock, and was also wearing a 
beard, this was quite easy and not con¬ 
vincing. We, therefore, feel bound to 
say that so far as the identification, was 
concerned, the case breaks down. We 
are inclined to think that if the Judge 
had taken this view, he would have givon 
the accused the benefit of the doubt. 

We now turn to the question of these 
compromising documents the evidence 
about which is even more difficult. We 
are by no means satisfied that the whole 
truth about their discovery has been 
disclosed. The learned Judge has devoted 
a very exhaustive investigation to the 
question whether these documents were 
brought home to the accused. By an 
error of judgment at the trial, the defence 
insisted on fighting this point. We think 
it fair to the accused to say that we 
doubt whether he approved of this course 
being taken. At any rate the case must 
be examined upon the assumption that 
the documents are proved to be his, and 
it is fair to him to say that without any 
attempt at changing his ground, or in any 
way fencing with the case against him 
he discussed tlie matter in his petition as 
though they were his. There are reasons, 
we cannot say more, for distrusting to 
some extent the evidence of Jawahir and 


his friends, so far as it hears upon the 
case. The accused mikes a great point in 
his petition of appeal that his enemy 
Gangu is responsible for this charge. It 
is nob necessary to prove it. The learned 
Judge has given reasons why he was 
unable to accept the defence set up on 
this point. Bub there are certain admitted 
facts which no Court ought to ignore. 
Gangu is related to Jawahir on the mater¬ 
nal side. He is at enmity with the 


accused, and although he, like the accused, 
lives some 40 miles from the place of the 
dacoity, he was present throughout the 
trial and undoubtedly interesting himself 
conspicuously in the prosecution of thq 
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case, and in spite of this Jawahir said on 
oath that he did not know him. We can 
only say that these admitted facts pro¬ 
duce an uncomfortable feeling that there 
may be something in what the accused 
states. The history of the documents, 
from the time they were found until the 
time they became a weapon in the 
hands of the police, is open to grave 
suspicion. Working backwards the case 
stands thus. Bishambhar Singh the 
Sub-Inspector, who came upon the spot 
as a kind of interregnum between Sala- 
mat Ali the Head Constable who first 
took up the investigation, and the Sub- 
Inspector belonging to the proper thana, 
knew nothing about these documents 
until the morning of the 9th. Salamat 
Ali, who changed his evidence on this 
point at least once, is positive that he 
handed them, or showed them, to Bish¬ 
ambhar Singh on the night of the 8th. 
The learned Judge has chosen to believe 
Salamat Ali. But it does turn out that 
the diary tends to confirm Bishambhar 
Singh, because the first official mention 
of these documents is the entry in the 
diary on the morning of the 9th, and one 
is bound to say that whether one has a 
preference for the evidence of one or the 
other of these two police officials, the 
result is to leave the question of the first 
official possession by the police of these 
documents in the dark. But whether 
they reached Salamat Ali on the evening 
of the 8th or on the morning of the 9th, 
there is a long unexplained gap between 
their alleged discovery and their custody 
by the police. In a story so strange one 
would like to be fully convinced that 
these documents can be trusted to be the 
documents which were picked up from 
the ground on the morning of the 7th. If 
they are, the absence of any mention of 
them in the diary before the 9th is a 
matter for unfavourable comment. But 
the difficulties do not stop there. The two 
men who found them, Putti Lai and 
Bhajan, have told their story, and they 
agree in saying that they handed them to 
Jawahir, who in his turn handed them to 
Salamat Ali. Bishambhar Singh on the 
other hand makes the significant state¬ 
ment that when they were handed over 
to him by Salamat Ali, Salamat Ali told 
him that Bhajan had given them to him. 

If this is true, the evidence at the trial 
about the way in which they were hand¬ 
ed to Salamat Ali is untrue. If it is 
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untrue, Salamat Ali has been contradict¬ 
ing himself in a way which makes it 
difficult to rely upon his evidence. This 
point has been entirely overlooked by 
the Judge. Further the prosecution must 
have felt uncomfortable about the treat¬ 
ment of these documents when they 
were first picked up. When they were 
first picked up, presumably amongst the 
refuse remaining from the dacoity, they 
obviously attracted no particular atten¬ 
tion according to the two witnesses who 
found them, and were put away in a 
niche in the house. The explanation of 
this treatment of them can only be des¬ 
cribed as somewhat feeble and far-fetched. 

It is true that the witnesses are illite¬ 
rate. Upon the assumption that the ac¬ 
cused is guilty, it is just possible that 
they attributed no importance to their 
discovery. But we find it difficult to 
believe, what they are so anxious to con¬ 
vince the Court, about namely, that two 
illiterate witnesses, who presumably had 
some conversation about the matter, 
should both agree, in thinking that a 
badami summons was a receipt for a 
horse which was certainly known by 
them to be white, if they had previously 
seen it; that they should happen to make 
the same mistake, and while thinking it 
necessary to explain away the indiffer¬ 
ence with which they treated the sum¬ 
mons, should offer no explanation of 
their treatment of the letter. To sum up 
this second head* of evidence, assuming 
that these documents belonged to the 
accused, we are not satisfied that they 
were dropped on the ground during the 
dacoity and found the next morning. The 
result is that we are in doubt about both 
points upon which the prosecution rely, 
points unfortunately the significance of 
which the learned Judge has rather over¬ 
looked in the very full consideration 
which he has given to other matters in 
the case, and which do not seem to us 
to be worth further discussion, with one 
exception. 

A letter which the learned Judge is 
satisfied was written by a relation of the 
accused referring to an attempt to raise 
money so buy off the prosecution, and 
assuming the guilt of the accused, rather 
than stating any positive reasons for 
thinking him guilty, has been much dis¬ 
cussed in the judgment and improperly 
used by the prosecution. We hope we 
are not doing the learned Judge an un* 
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justice when we say that in regard to this 
document he failed to make up his mind, 
as a Judge should do. &t one portion of 
his judgment he ,says that the state¬ 
ments in them cannot be used as evidence 
against the accused, because, they 
might be no more than heresay, so far 
as they connected him with thedacoity. 
We are not sure whether be used them 
or whether he did not. It is very dan- 
gerous to discuss at elaborate length, not 
merely the nature of proof of documents, 
but also their contents from the point of 
view of the use which is being made of 
them by the person who tenders them 
in evidence, namely, the prosecution, and 
at the same time to say that they cannot 
be used as evidence. We are afraid that 
the learned Judge in the ordinary course 
of human nature must have been influenc¬ 
ed adversely to the accused by these 
documents. We will merely point out 
the legal aspect bearing upon them, and 
what we think the proper course for the 
Court when such documents are tendered 
'in evidence. Matters tendered in evi¬ 
dence by the prosecution affecting a case, 
must he dealt with summarily and in- 
jstantly by the Judge at the trial when 
they are tendered. These documents 
ought to have been atonce rejected by 
the Judge as inadmissible and the Govern¬ 
ment pleader rebuked for attempting to 
get them in for the following reasons:— 
Assuming that they were proved to 
have been written by one of the witnesses 
who was called, with the authority of a 
relation of the accused, they were written 
after the crime, and could never he used 
in any sense, except as an admission by 
the accused himself, and before the Judge 
allowed himself to look at them, or to 
receive any evidence relating to them, 
he ought to have called upon the 
Government pleader to prove, if he could, 
that they were written with the know¬ 
ledge and direct authority of the accus¬ 
ed. If he had stopped to consider it for 
one moment, it was impossible to prove 
anything of the kind. They were written 
when the accused was in the custody of 
the police after he had been arrested. 
This is no hypercriticism. It is clear 
law, as the Judge ought to have realised 
if he had given himself time, and while 
on the one hand one has the advantage 
in a Court of appeal in the case of an ex¬ 
perienced Judge like this of knowing his 
reasons for his ultimate conclusion, on 
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the other hand Judges, in a Court of ap 
peal, are apt sometimes to attach weight 
to the opinion of the assessors, and al¬ 
though their opinion does not have any 
legal effect, the Judge ought to guard very 
carefully against allowing a discussion in 
Court, or the reading of a document in 
Court in the presence of the assessors 
injurious to the accused, when it is by 
law inadmissible. No great harm has 
been done in this case except that 
the matter has caused us additional 
trouble. But it is desirable to impress 
upon Criminal Courts that the benefit of 
a reasonable doubt ought to be given 
from the Bench, even to the admission of 
evidence, particularly documentary evi¬ 
dence, during the trial, and where the 
Judge is unable to make up his mind 
about admissibility, the proper course for 
him is, either to direct the prosecution 
to keep back the documents until he has 
an opportunity of looking into the law, or’ 
to reject them altogether. No Judge in a 
doubtful ca:>e of admissibility ought to 
allow the evidence first to be given, and 
then in his judgment give a decision 
about their admissibility. Doubtful or 
inadmissible documents, ought not to be 
admitted in criminal trials. In this case 
there was no doubt and it would have 
been better if these documents had been 
rejected when they were first offered in 
evidence. For these reasons we give 
effect to the appeal, acquit the accused, 
and direct him to he discharged. Under 
the cricumstance3 the very natural ap¬ 
plication by the Government falls to the 
ground. 

Appeal allowed . 
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Mukerji, J, 

Kishori Lal and others —Applicants. 

v. 

King-Empero ?—Opposite Party. 

Criminal Rev. No. 400 of 1924, Decided 
on 29th August, 1924, against the order of 
the Addl. S. J., Meerut, 

l J enal Codc,S. 180— Patwari refusing to alloic 
Kanungo to examine his boohs—No offence is 
committed. 

The refusal of a patwari to allow the lvanuugo 
to go through hia books and to check them is 
only an act of insubordination and is not a 
criminal act. [p 410 C.l. 21 

G'. Boss Alston —for Applicants. 

The Asstt. Govt. Advocate —for Opposite 
Party. 
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Judgment. —The original charge under 
which the applicants were tried was one 
under S. 353 of the Indian Penal Code. 
The applicants were convicted of that 
offence and were sentenced each to rigo- 
rous imprisonment for 9 months ; and 
were besides ordered to pay a fine. There 
was an appeal to the learned Sessions 
Judge and lie disbelieved that any offence 
had been committed such as is defined in 
S. 353. But he held that there was an 
obstruction in the discharge of the duty of 
the Kanungo within the meaning of S. 186 
ot the Indian Penal Oode and he convicted 
the applicants of an offence under S. 186 
and reduced the sentence of imprisonment 
for two weeks. In this Court it has been 
contended that there was really no case 
under S. 186 of the Indian Penal Code and 
the appellants were entitled to an acquittal. 

The facts of the case, as found by the 
learned Sessions Judge, were these The 
Kanungo, Amiruddin, went to a village of 
which the applicant, Kishori Lai, was the 
newly appointed patwari. He took out 
the patwari for parthal. After that he 
sent for him to check his hooks. The 
Kanungo suggested that he should have 
his customary present, locally known as 
fasilann ”, of the sum ,of Rs. 14. The 
patwari said that he was too young to 
know of these things and he had better 
consult his father who was a retired pat¬ 
wari ; the father, namely, the applicant * 
Munshi Lai came and did not agree to the 
payment of the sum demanded. There 
wa9 thereupon an exchange of hot words 
and ultimately Kishori Lai went away 
with his books. 

Low die question is whether on this 
finding a case under S. 186 has been 
made out, 

I am clearly of opinion that S. 186 was 
never enacted to meet a case like this. 
The most that can be said is that the 
patwari was grossly insubordinate. But 
it was not a case of voluntarily causing 
obstruction to any public servant in the 
discharge of his public functions. Suppo¬ 
sing that no bribe had been demanded by 
the Kanungo, all that happened was that 
the patwari refused to help the Kanungo 
in going through or checking the books 
kept by him. The learned Judge clearly 
finds that the - provocation for hot words 
came from the Kanungo, Even if there 
was no provocation from the Kanungo, 
the refusal of the patwari to allow the 
JKanungo to go through his books and to 


check them was only an act of insubordi¬ 
nation and was not a criminal act. 

I allow the application, set aside the 
conviction of the applicants and the sen¬ 
tence. They are on bail and they neqd 
not surrender. 

Application allowed. 
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Mukerji, J. 

Moti Ravi —Applicant. 

v. 

Kina-Emperor —Opposite Party. 

Criminal Rev. No. 440 of 1924, Decided 
on 28th August, 1924, against the order 
of the S. J., Budaun. 

(a) Criminal P. C., S. 176 —Case heard by Hon. 
May. — Dt. Magistrate can take action. 

Where the prosecution instituted by the appli¬ 
cant was heard by a Bench of Honarary Magis¬ 
trates and ended in failure, 

Held : that tinder S. 476 A, the Dt. Magistrate 
could order the prosecution of the applicant 
under S. 11)3 of the Penal Code. [P 410, C 2] 

U>) Penal Code , S. 193— No oath administered 
to accused by Court — Accused's offence is not 
negati vcd. 

The fact that no oath was administered to 
the accused is no bar to his prosecution under 
Penal Code, S. 193. [P 411, C 1] 

N. C. Vaish —for Applicant. 

Opposite party was not represented. 

Judgment. —Two points have been 
urged in this application for revision. 

It appears that the applicant prosecuted 
somebody on a charge under S'. 498 of 
the Indian Poneal Code. The prosecution 
failed. It was before a Bench of Hono¬ 
rary Magistrates. The learned District 
Magistrate to whom an appeal would 
ordinarily lie from the orders of the Court 
of the Bench of Honorary Magistrates, 
took up the matter under S. 476A of the 
Criminal Procedure Code and ordered the 
prosecution of the applicant under S. 1931 
of the Indian Penal Code. The applicant 
went to the learned Sessions Judge in 
appeal and his appeal has been dismissed. 

It 19 urged that the learned District 
Magistrate had no jurisdiction to take up 
the matter as the original complaint was 
not heard by him. The point, however, 
cannot be maintained in view of the new 
law, viz., 476 (A) of the Criminal Proce¬ 
dure Code. 
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The second point is that as a matter of 
fact no oath was administered to the 
applicant. Assuming that such was the 
case the applicant was bound to state the 
truth before a Court of justice. 

I reject the application. 

Application dismissed. 
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Boys and Banerji, J<T. 

Raja Devi and another —Plaintiffs—Ap¬ 
plicants. 

v. 

Muhammad Yaqub and another —Defen¬ 
dants—Opposite Party. 

Mis. Case No. 76 of 1925, Decided on 
14th April 1925, reference by the Sub. J., 
Saharanpur. 

(a) Registration Act, S. 2 (9 )—Growing crops— 
Crops not actually in existence tut would after 
wards be in existence are granting crops. 

The fact that the crop was not actually in 
existence at the time a contract for its sale is 
made does not take it out of the category of 
“growing crops”. [p 411 'c 2] 

{h) Registration Act . S. 17 — Contract to sell — 
Mangoe crop not in existence—Contract need not be 
registered. _ . ,, 

A contract for sale of mangoe and other fruit 

crop rot in existence at the time of contract is 

indubitably a contract with regard to moveable 
property only and as such does not require re¬ 
gistration. ]]» 412 C 1] 

M. L. Ajarwala —for Applicants. 

Shiv Prasad S'inha —for Opposite Party 

Boys, J. This is a reference by the 
Judge of the Court of Small Causes at 
Saharanpur under Order 46, rule 1 of the 
Civil Procedure Code asking this Court to 
express its opinion in regard to two ques¬ 
tions which are set out in the order of 
reference. The matter is really a very 
simple one. The plaintiff was the owner 
of a mangoe grove of which she gave the 
crops bo the defendants fob three years at 
an annual price of Rs. 400. The defen¬ 
dants took the crops for the first year and 
paid the price. They took the crops for 
the second year but did nob pay, with the 
result of a suit by the plaintiff for a sum 
of Rs. 400 and Rs. 31 interest. 

The first question that we are asked is 
whether a contract for sale of a crop of 
mangoe fruit not in existence at the time 
of the contract is a contract relating to 
moveable or immovable property ? 


We have not the smallest hesitation in 
holding that it is a contract in reference 
to moveable property and as such did not 
require a registered document. Growing 
crops are excluded by S. 2, sub-S. 6 of the 
Registration Act from the term “immov¬ 
able property'’ and are similarly included 
by sub-S. 9 in the term “growing crops”. 
The only suggestion made to us on behalf 
of the defendants is that the crop was not, 
in fact, growing at the time the arrange¬ 
ment was entered into. This seems to us 
a purely artificial distinction. To allow 
it any force at ail would be to create a 
situation in which no one could ever pos¬ 
sibly know whether a particular agree¬ 
ment dealt with moveable property or 
whether it did not. This is sufficiently 
plain from the consideration that it is en¬ 
tirely impossible to know exactly at what 
moment a crop comes into existence or 
whether it was or was not in existence at 
any particular moment or on any parti¬ 
cular tree. We are quite satisfied that! 
the fact that the crop was not actually 
in existence at the time does not take it 
out of the categorv 01 a “growing crops”; 
it would of necessity be a growing crop at 
the time the contract took effect; and, 
thereforo, the subject of the contract was 
moveable property. We have considered 
those of the cases quoted by the learned 
Judge of the Court of Small Causes which 
are in the least degree relevant. Of these 
there are only two cases which are really 
in point. The learned Judge quotes 
Mathura Das v. Jadubir Thappa (l), as 
being a case relied upon by the defen¬ 
dants. It is admitted here that, in fact, 
no reliance can be placed on it on behalf of 
the defendants. It is directly in favour 
of the plaintiff. The other case is Sukry 
Kuddeppa v. Goondakull Naqheddi (2), a 
case in which the dispute was about an 
agreement providing for the drawing of 
toddy from palm trees. We need not 
deal with that case any further than to 
say that we are unable to appreciate the 
distinction between the fruit of a tree and 
the juice which is drawn from the trunk 
of that tree. In both cases there is 
obviously a question of the produce of the 
tree and in both cases the tree is left 
standing after the removal of the produce. 
Further, it appears to us that the decision 
in Sukry Kuddeppa v. Goondakul Nagi- 

(1) [1906] 28 All. 277=3 A. L. 0 . 138=(1906j 4. 

W. N. 4. 

(2) [1871] 6 M.H.C. 71. 
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reddi (2) was directly in the teeth of the 
Registration Act (No. 20 of 1866), S. 2 
which was then in force and which was 
not referred to. There again we have 
moveable property declared to include 
growing crops and fruit upon trees. We 
have already said that ve fail to see any 
distinction between the fruit of a tree and 
the juice of a tree and moreover in sub- 
S. 9 cf S. 2 of the present Registration 
Act (Act No. 16 of 1908) the words 

• C % | y y 

juice in trees have been expressly 
added to the definition of moveable pro¬ 
perty. It is not necessary to deal further 
with either of these cases. We answer 
the first question of the learned Judge of 
the Court of Small Causes by saying that 
a contract for sale of mangoe and other 
fruit crop not in existence at the time of 
contract is indubitably a contract with 
regard to moveable property only and as 
such does not require registration. 

The second question is whether an 
agreement in writing, hut unregistered, 
executed by the purchaser of the crop 
binding himself to pay the price of future 
crops, which lie might have purchased 
through an oral agreement, is binding on 
him, and can be proved against him ? 

e have had the document in question 
read to us. It is certainly in no sense a 
formal document at all. There is a com¬ 
plete absence of any words of actual 
transfer. The nearest approach to those 
words is that there is a statement that 
bag hamare pas rahega. But reading the 
document as a whole we 1 have no hesita¬ 
tion in saying that it was in no sense a 
formal agreement hut that it merely con¬ 
tains a brief memorandum of notes of 
what was agreed between the parties. 

Under these chcumstances we hold that 
there was no need for the document to be 
registered and that the contract could be 
proved aliunde. W’ith this answer let 
the re'erence be returned. The costs will 
be costs in the cause. 

Reference answered. 
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Boys, J. 

Firm Bisesar Ram-Dassi Ram —Peti¬ 
tioner. 

v. 

Firm Hir Iiishen-Pahlad Rai —Op¬ 
posite Party. 

Civil Rev. No. 226 of 1924, Decided on 
20th March, 1925, from an order of the 
Judge, Small Cause Court, Azamgarh. 


<t ★ Provincial Small Causes Courts Act, S. 17 — 
11 Amount due under decree " refers to amount due 
at date of decree. 

The words ‘the amount due from him under 
the decree” mean “due under the decree at the 
date it was passed”. [p 412, C 2 ] 

Mukhtar Ahmad —for Applicant. 

Shiva Prasad Sinha —for Opposite 
Party. 

Judgment. —In this case a decree was 
passed ex parte on the 4th of August, 
1924, for a sum of Rs. 174-7-9 with six 
per cent, interest. On the 16th of August, 
1924, the defendant applied for restoration 
under S. 17 of the Provincial Small 
Causes Courts Act. When he applied for 
restoration, the defendant deposited the 
sum of Rs., 174-7-9, which was the 
amount due under the decree at the date 
of the decree, the 4th of August, 1924. 
The Judge of the Court of Small Causes 
dismissed the application for restoration 
on the ground that the application should 
have been accompanied by a deposit of 
the amount due from the judgment-debtor 
under the decree. So far he was clearly 
correct. But he went on to interpret these 
words to mean the amount entered in the 
decree plus the future interest at 6 per 
cent, from the 4th of August tc the 16th 
of August 1924, and here by the respond¬ 
ent an attempt is made to suggest that 
the words “at the time of presenting the 
application” in S. 17 govern not only the 
action to be taken by the applicant, 
namely his making a deposit or giving 
security but that they govern also' the 
words “the amount due” and that, there¬ 
fore the amount to be deposited is the 
amount due under the decree at the time 
of presenting the application. I do not 
think that this is so. The words the 
amount due from him under the decree” 
are certainly capable of two interpreta¬ 
tions and may mean 'due under the 
decree” as entered in the decree or due 
under the decree at the time of presenting 
the application. To my mind the words 
mean due under the decree at the date 
it was given”. The case is quite different 
from other cases where the person who 
has to make a deposit must know the 
exact amount to a fraction of an anna 
which he has to deposit. In this case, 
under S. 17 of the Provincial Small Causes 
Courts Act, if the Court of Small Causes 
is correct, he would have to deposit not 
only the sum of Rs 174-7-9, but would 
have to calculate the exact amount of 
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interest that was due and, if in making 
that calculation he was subsequently 
found to have been short in the amount 
deposited by half an anna, he would, 
according to the view that has been taken 
by the lower Court, necessarily have his 
application rejected. I do not think that 
this is so. I think that in depositing 
Bs. 174-7-9 the defendant-applicant did 
all that he was called upon to do. 

I, therefore, set aside the order of the 
lower Court and remand the case to the 
Court of Small Causes to restore it to its 
original number and dispose of it in ac¬ 
cordance with law. Costs will follow the 
event. 

Order set aside. 


★ 1925 ALLAHABAD 413 

SULAIMAN AND MlTKERJI, JJ. 

Mohan Singh —Appellant. 

v. 

King-Em per or —Opposite Party. 

Criminal Appeal No. 60 S of 1924, Deci¬ 
ded on 15th September, 1921, from an 
order of tin S. J., Aligarh. 

★ (a) Evidence Act, S. 35 — Record of First 

information report is corroborative and not sub¬ 
stantive evidence 

The contents of the first information report 
may be used only as corrobroative piece of evi¬ 
dence but not as a substantive piece of evidence. 

[P 4 L I C 1] 

• fb) Evidence Act , S. M2 (1) — Section applies to 
Post marten report. 

Where the Civil surgeon who conducted the 
post mortem examination had since died, 

Jlcld\ that the pos‘ mortem report wmld be 
admissible under S. 32 (2) of t'ae EviJ* nee Act 
as being a statement made by a dead person in 
the ordinary Course of business and in the dis¬ 
charge of his professional duty. [p 414 C 1] 

G. P . Boys —for Appellant. 

The Government Advocate —for Opposite 
Party. 

Judgment. —This is a criminal appeal 
from a conviction under 302 of of Indian 
Penal Code, sentencing the appellant to 
death. The case is also before us for con¬ 
firmation. 

The murder is said to have taken place 
on the 7th of February, 1916, but it is 
the prosecution case that the accused has 
been absconding all this time and hence 
the delay to bring him on his trial. 


The case for the prosecution is that 
there was enmity between the appellant 
Mohan Singh and the deceased Baldeo 
Singh ; as well as between the deceased 
and one Bhagwant Singh. Bhup 
Singh was a distant relation of ihese 
people, and it is said that his wife 
or mistress had died shortly before 
the murder and there was a shradh cere¬ 
mony going to be performed. Bhup Singh 
had invited these men, and Mohan Singh 
and Bhagwan Singh had refused to join 
the cremony unless Baldeo also went 
there. Ultimately Baldeo consented to go 
to the ceremony. Mohan singh, Bhagwan 
Singh and Baldeo Singh started together, 
accompanied by Shib Singh, who was 
then a boy of 14 years. When they got 
near the village in question they met 
Bhup Singh and also one Purni barber 
and Jiawan, a washerman. It is said 
that in anticipation of the ceremony they 
had to get their heads shaved. While 
Baldeo Singh was being shaved Mohan 
Singh got up and struck lathi blows on 
his head which felled him to the ground. 
Bhagwan is also said to have given some 
lathi blows; and ultimately Mohan and 
Bhagwan both ran away. Baldeo Singh 
died very probably on the spot. 

Bhagwan Singh was arrested and put 
on his trial and was convicted and 
sentenced to transportation for life, and 
his conviction and sentence were on appeal 
uphold by the High Court. 

On the day in question a report was 
made at the Police Station by a man 
named Shibni, who is now dead, to the 
effect that he actually saw lathis being 
used, and that Mohan Singh, Bhagwan 
Singh and Gulab (who is a witness for the 
prosecution in the present case) were 
striking Baldeo Singh Thakur, with lathis 
and that Baldeo Singh was lying on the 
ground. This witness was accompanied 
by a chaukidar, named Dhan Singh, who 
is also now dead. It is also a fact that 
the head constable, who took down the 
report, is now dead. The Sub-Inspector, 
who investigated the original case, ha 9 
now retired and the prosecution has not 
been able to find out where he now lives. 

It is also unfortunate that some of the 
witnesses who were examined in the case 
against Bhagwan Singh are also dead. 
There are Shibni, Eajwa, Jiawan and 
Fariduddin who recorded the first infor¬ 
mation report. 
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It is necessary at the out set to con- The statements of other alleged eye- 
sider the admissibility of some pieces of -witnesses made in the previous trial who 
evidence, which were brought on the re- are now dead cannot now be adduced in 
cord in this case. evidence against the appellant, who had 


As to the first information report, it 
may ha noted that the general diary, 
having been destroyed, was not formally 
proved in tins case. Reliance on behalf 
of the prosecution was placed on the first 
information report, recorded by the head 
constable. Under paragraph 90 of Chapter 
IX of the Police Regulations the officer 
in charge of a police station is required to 
take down in triplicate in the check 
receipt hook (first information report) any 
information relating to the commission of 
an offence. One of these three records is 
the document which has been brought on 
the record in this case. It is clear to us 
that it will be very difficult to exclude it 
from the scope of section 35 of the Evi¬ 
dence Act as being an official record 
made by a public servant in the dis¬ 
charge of his official duties. But this re¬ 
port would at the very best only prove 
that a certain person since dead had made 
that statement. The contents of the report 
may therefore be used as a corroborative 
piece of evidence, to show that the impli¬ 
cation of the appellant in the murder is 
not an after-thought. It certainly will be 
relevant to establish that he was named 
at the very start. Beyond this it is diffi¬ 
cult to rely on it, and the probative value 
of this document does not go further. It 
certainly cannot be used as a substantive 
piece of evidence. 

The next piece of document is the post 
mortem report made by the Civil Surgeot, 
who is also unfortunately now dead. This 
was done at the hospital when the dead 
body of the deceased was taken there. The 
evidence of the witness Nawab Singh* 
proves that he had accompanied the dead 
body to the hospital and it was the body 
of the deceased Baldeo Singh which was 


no opportunity to examine them, nor can 
the judgment delivered in that case he 
admissible in this case. 

\\ e may also note that it has not been 
proved satisfactorily that any procla¬ 
mation under S. 88 of the Criminal Pro¬ 
cedure Code had been issued against the 
appellant. The evidence in support of this 
consisted of the statement of Mahmud 
Husain, constable, who was examined only 
in the Magistrate’s Court and not exami¬ 
ned before the Sessions Judge. 

Excluding the evidence which is inad¬ 
missible, we find, however, that there is 
plenty of evidence to bring home to 
the accused the guilt with which he is 
charged. 

As to the actual motive which may 
have led him to join with Bhagwan Singh 
in the crime, the evidence of'Nawab Singh 
is very clear. It appears that Mohan Singh 
and Baldeo Singh were on very bad terms. 
One Bhajan Brahman who had been an 
absconding offender was sheltered by 
Mohan Singh, Baldeo had him arrested at 
Mohan Singh’s chaitpal and had given in¬ 
formation to the police about it. This 
was some five months before the murder. 
Bhajan was ultimately sentenced to im¬ 
prisonment. 

The second incident is that there was a 
dacoity at a village some six miles from 
the village of these persons, and Baldeo 
Singh gave information which led to the 
arrest of Mohan Singh and others. The 
witness Nawab Singh has stated that 
when arrested Mohan Singh said openly 
that Baldeo had given that information and 
he would have revenge on him. Nawab 
Singh also stated that Baldeo gave evi 
deuce against Mohan Singh. Then again 
there was a quarrel between Mohan Singh 
and Baldeo Singh as regards some wall 


examined by the Civil Surgeon. Thus 
there can ie no question as to its identity. 


This report would be admissible under S. 
32 (2) of the Evidence Act as being a 
statement made by a dead person in 
the ordinary course of business and in 
the discharge of his professional 
duty. As we shall show later, 
even independently of this report, there 
is plenty of evidence to show that the 
head of the deceased was smashed and he 
died in consequence of these injuries. 


between their houses which Baldeo 
wanted to repair but Mohan Singh would 
not let him. It is also stated that Mohan 
Singh had admitted that he gave infor¬ 
mation that Baldeo Singh and another 
person had stolen the bricks for building 
the wall in dispute from a Railway bridge, 
on which Baldeo was prosecuted for theft 
but was ultimately acquitted. This was 
some 7 or 8 months before the murder. 
Lastly there was some dispute as regards 
the occupancy tenancy left by one 


1 
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Mt. Ramuda. Mohan Singh was anxious 
that; Baldeo Singh should not take it and he 
declared openly that if Baldeo did receive 
it he would not long survive it. It is 
therefore apparent that there must have 
been more than one reason why the ac¬ 
cused might have committed the assault 
on the deceased. 

We may at the outset say that we 
find it difficult not to reject the evidence 
of Gulab altogether. If the first infor¬ 
mation report is legally acceptable, then it 
may be used to shake the credibility of the 
witness Gulab Singh in this way, that he 
was also one of the persons on whom sus¬ 
picion had fallen as being one of the three 
assailants. If this be so, then his state 
ment can not be safely accepted. 

As against the evidence of Nainsukh 
which is to the effect that he saw from a 
distance Mohan Singh running away 
with a lathi in his hand, and that when 
he went to the spot from where he had 
heard the noise, he found the deceased 
lying on the ground unconscious, it is 
alleged that in the first information report 
Gulab was actually named as one of the 
assailants, whereas according to the evi¬ 
dence of Nainsukh as given now, he and 
Gulab were at the field of Gulab together. 

Even rejecting the evidence of Gulab 
and Nainsukh there still remains the 
statement of the lad Shib Singh and the 
barbai Purni. It is strongly urged on be¬ 
half of the appellant that Shib Singh has 
not told the whole truth and that his evi¬ 
dence shows that there has been an 
attempt on his part to shield Gulab Singh 
and minimise the complicity of Bhagvvn 
inasmuch as he had said that Bhagtvn 
r hit him afterBaldoo had died—and he also 
said that Gulab was not there at all. 
Whether this contention is well-founded 
or not. we have no doubt in our mind that 
the story told by Shib Singh is substan¬ 
tially true. There is no doubt that he was 
, i R the company of these persons on the 
day in question, and therefore must have 
been an eye witness to what bappend. 
His evidence is further corroborated by 
the barbar Purni, who has also stated 
that he saw Mohan Singh who struck the 
first blow on the head of the deceased/ 
What actual part Bhagwan Singh took it 
is not now necessary for us to say ; but 
there can be no doubt that Mohan Singh 
struck the first blow, and this blow fell on 
the head. The evidence of Shib Singh is 
that the deceased began to bleed from the 


nose and mouth and collapsed on the 
ground and died, and his head was smash¬ 
ed to pieces. This is corroborated by the 
medical report which we have already 
held to be admissible. 

Having regard to this evidence we have 
no doubt in our mind that the accused 
was guilty of the offence of murder. 
From the nature of injuries inflicted, even 
if there had been no intention of causing 
the death of the deceased, which we are 
far from saying that it was not, the ac¬ 
cused must have known that the injuries 
were imminently dangerous and likely to 
cause death. 

The only other matter which remains 
for consideration is the question of sen¬ 
tence. We have already mentioned that 
the other assailant Bhagwan was trans¬ 
ported for life and that sentence was con¬ 
firmed by the High Court on appeal. The 
present accused attacked the deceased 
in the presence oi a number of persons, 
and it is unfortunate that those persons 
did not come to the rescue of the deceased 
in time so as to save him from receiving 
the fatal in juries.The accused has been ab¬ 
sent from the village for a long time and 
according to the Sub-Inspector, even 
though search was made for him he was 
not found. His trial therefore has come 
on after several years. Having regard to 
the special circumstances of the case we 
are of opinion that it would serve the ends 
of justice if we impose a sentence of 
transportation for life on the appellant. 
We may add that we do not think that 
this would in any way be putting a pre¬ 
mium on absconding. 

We accordingly uphold the conviction 
ot the appellant hut allow the appeal to 
tnF extent, that we stt aside the sentence 
of death passed on him and direct that in 
lieu thereof he be transported for life. 

Sentence reduced . 
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SULAIMAN, J. 

Munno Devi —Applicant. 

v. 

The Municipal Board , Agra —Opposite 

Party. 

Criminal Reference No. 69 of 1925 
Decided on 4th March 1925, by the s’. 
J., Agra, D/- 20th December 1924. 


4lf- Allahabad Munno Devi v. Municipal Board, Agra (Sulaiman, J.) 


V. P. Municipalities Act (1919) S. lS5-Ofience 
technically committed—Municipal board also not 
takin'i prompt action on nr (ices <]ivcn under S. 178 
—Nominal fine was levied. 

\\ here the accused ccra-nenced work of repairs 
in anticipation of sanction of the Board but the 
Board also was not prompt in taking action upon 
notice given to them under S. 178. 

Held, that though technically an offence was 
committed a nominal sentence was enough. 

[P 471 C 2] 

The parties were not represented. 

Sulaiman, J. This is a reference by 
the Sessions Judge oi Agra recommending 
that the convictions of Mt. Munoo Devi, 
a school teacher, under Ss. 185 and 307 
of the Municipalities Act (Local Act No. 
II of 1916 as amended by Act No. II of 
1919) and the sentences of fine of Rs. 10 
on each Count be set aside. 

The facts are not in dispute. The lady 
applied to the Municipal Board on the 
29bh of July 1924, for permission to re¬ 
build certain parts of her house, but in 
her application she did not clearly specify 
the extent of the proposed building. On 
the 30th of July the municipal draftsman 
prepared a map showing the western side 
of the building only. Acting probably on 
the approval of the Ward Member she 
began to build in anticipation of sanction. 
On the 25th of August she applied for the 
preparation of a new plan including both 
the western and eastern sides. The 
Boa) d ordered a new plan to he prepared 
and the applicant to deposit the necessary 
fees. On the 2nd of September before 
any final orders had been passed on her 
application the Board served a notice on 
her to remove the building already con¬ 
structed. Later on namely on the 6th of 
September the Board sanctioned permis¬ 
sion to build the western half of the ouild- 
ing. She stopped going any further with 
the construction and applied to the Boarl 
stating that she had constructed the 
building in anticipation of sanction be¬ 
cause her house wa3 cracked and was in 
danger of falling down if she did not re¬ 
pair it. On the I9ch September she was 
prosecuted for building without permission 
and also for failing to comply with the 
orders of the Board. 

The learned Magistrate came to the 
conclusion that she did begin to construct 
parts of the building before leave wa 3 
granted to her. He also found that the 
leave was confined to the construction on 
the western side only and that no orderr 
on her application to build on the eastern 
aide had yet been finally passed. Her ap- 
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plication for mch a permission is still 
pending. As to the construction on the 
eastern side the learned Magistrate on in¬ 
spection has found that the old chhajja 
projecting on this side has been enlarged 
and now extends as far as her chahutra. 
The evidence of the Chief Sanitary Ins¬ 
pector was to the efiect that a varandah 
and a latrine were being built in August 
and that the said latrine was in the bal¬ 
cony. He further stated that the balcony 
was covered with tin. In this he was 
supported by another witness who occu¬ 
pies an adjacent house. On the day whin 
the Magistrate inspected the locality he, 
however, did not notice any tin covering. 
The construction had apparently been 
partially removed though perhaps not 
completely. 

The learned Magistrate justly comment¬ 
ed on the unsatisfactory way in which the 
Municipal Board acted in the matter. On 
the 2nd of September notice to remove 
the construction was issued which includ¬ 
ed constructions on both sides. On the 
6 th of September sanction to construct 
the western portion was actually granted. 
Nevertheless on the 19th she was prose¬ 
cuted with regard to both portions. The 
Municipal Board also does not seem to 
have acted promptly on her application of 
July when the rainy season was on and 
her house must have been in some danger. 
The Board certainly cannot be congratu¬ 
lated on the way in which it proceeded 
against the applicant. 

Technically speaking the applicant was 
guilty of beginning to make her con¬ 
struction even on the western side before 
formal sanction had been granted. Though 
the subsequent grant of the sanction 
ought to have deterred the Board, if ithac 
acted reasonably from prosecuting her for 
building without permission, it cannot ob¬ 
viate the fact that she did begin to build 
before any sanction had been granted. 
Furthermore no sanction has yet been 
granted for the construction on the eastern 

3ido. 

S. 178 of the Municipalities Act re¬ 
quires that before beginning within the 
limits of the municipality to erect a new 
building or new part of a building or to 
re-erect or make a material alteration in 
a building etcetera a person shall give 
notice of his intention to the Board. 
Under S. 179 sub-clause (l) the Board 
may require further information and 
plans to be furnished. Under S. 180 sub- 
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clauses 3 and 4 if the Board neglecc or 
omit for one m >nth after the receipt of a 
valid notice under S. 178-to make and 
deliver to the person who has given such 
notice an order of the na’ure specified in 
sub S. (l) of S 180 such person may by a 
written communication call the attention 
of the Board to the omission or neglect, 
and, if such omission or neglect c mtinues 
for a further period of ifteen days the 
Board shall be deemed to hive sanctioned 
the proposed work absolutely, provided 
that he does n't ac; in contravention ol 
ihe Act or any bye-law. In this S ISO a 
fifth clause has been adde 1 which i; as 
follows :—“ No person shall commence 
am work of which notice his been given 
under S. 178 until sanction has been given 
or deemed to have been given under this 
section . Under S. 185 of the Amended 
Act whoever begins, continues or cun- 
pletas the erection or re erection of, or 
any material alteration in a building or 
par; of a building. 

••• ;.without giving the 

notice required by S. 178 or in contra¬ 
vention of the p'ovisions ->f S. 180 sub-S. 
(5) or of an order of the Board refus¬ 
ing sanction or any written directions 
made by the Board under S. or any 
bye-law, shall be liable upon conviction to 
a tine which may extend to Rs. 500. 

It is therefore clear that she should not 
have commenced that wo-k until sanction 
had been granted. The Board had not 
neglected or omitted to take steps on her 
application for one complete month nor 
did she by written communication c ill the 
atuention of the Board to any such omis¬ 
sion or neglect and then wait for a further 
period ot 15 day3. No sanction therefore 
can he deemed to have been given. The 
offence mentioned under S. 185 was 
therefore technically committed. 

As to the notic3 to remove the construc¬ 
tions m ide by her it is to he noted that 
before the period of the notice had expired 
the Board sanctioned permission to buill 
the western half of the building. There 
was therefore no disobedience so far as 
this part of the construction was concern- 

fu regard to the eastern portion 

the Board had apparently issued notice 
for demolition on the strength cf its bye- 
law No. 19 which provides that no erec¬ 
tion or cobstruction will be allowed over 
any existing chabutra situate 1 in any 
road or lane less than 16 feet wide. The 
J>oard had power under S. 198 of the Act 
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to make such a bye-lav. But she appar¬ 
ently did remove the tin covering though 
possibly not within the time fixed by the 
no*ice, if the evidence of the Chief Sani¬ 
tary Inspect or is to he believed. As the 
tin covering did no; exi t when the Magis¬ 
trate inspected'the locality it does appear 
tha; she has at any rite partially removed 
the construction leaving very little cf it 
still in existence Under these circum¬ 
stances an offence under S. 307 has 1 een 
technically commit;ed 

In view, however, of the conduct of the 
Municipal Boa y d itself which has been 

adversely commenied upon both by the 

Magistrate and the learned Sessions Judge 

and in view of the fact that she did stop 

further constructs n of the building after 

receiving the notice for demolition I do 

not think that this is a fit c ise in which 

anything more than a nominal fine should 
bo inflicted on her. 

Accordingly while upholding the con¬ 
viction I reduce the lines to nominal cnes 
of rupee one each on the two counts, In 
other respects the order is upheld, 

Sentence reduced. 
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SlMjAIaian, J, 

liam Prasad Singh and others— Defen¬ 
dants —Appellants. 

v. 

Pahu Sal Sonar and others —Plaintiff's 
— Respondents. 

Second Appeal No. 723 of 1924, Deci¬ 
ded on 21st November, 1924, against the 
Decree of the Sub., J., Jaunpur. 

(a) Hindu Lair—Succession ~ S'ep-mofner and 
step son. 

Obiter : \ step-mother cannot inherit from her 
deceased step-son. 28 AH. is; • in ill 001 • st 
Mad. 2'b loll. [1 J . 418, C. 1] 

Afr rt'n' 1 *'? ’// l»J Hilrfu widow 

iloitgayor held entitled to mortgage dhring her 
hfe-hme-Questwa n re,-judicata in subsequent 

A mortgage was executed by a Hindu widow. 

A suit for possession brought by the reversioner 
during the widow s life-time, against the mortga¬ 
gee on _ the ground that the mortgagor was only 
the mistrees cf the previous full owner’s father 
and was not the full owner’s true mother, and S* 
was not entitled to succeed to his estate was 
dismissed on the ground that the woman was his 
true mother aud that the suit was premature. 
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lltfd ; that in a subsequent suit after the 
mortgagor’s Heath, the plea that ' h * mortgagor 
had no right to the property as she had been only 
the step- nothe r of the previous ow ler could not 
be raiseel. [P 418 C 2] 

II*tribans Sahai — for Appellants. 

<$’. D Sinli'i —for Respondents. 

Judgment. —This is a defendants’ ap¬ 
peal arising out of a suit for recovery of 
possession by means of redemption of a 
mortgage, dated the 10th of Tanuarv. 191 2, 
exec ited hy one Mt. Bhagwanti. The 
plaintiff claimed '.o b-- the nearest rever¬ 
sioner cf Mt. Bhagwanti’s son Rim 
Nandan. The property in dispute is a 
fixed rate tenancy which would devolve as 
land. Both the Courts below have 
decreed the claim. I am not now concern¬ 
ed in appeal with the question as to how 
much of the mortgage money was for 
legal necessity. 

The main point which has been urged 
in the course of argument hy the learned 
Vakil for the appellants is that the lower 
appellate Court has conceded that Mt. 
Bhagwanti was the step-mother of Ram 
Nandan. His argument, therefore, is that 
she was not the legal heir under the 
Hindu Law of the estate of 'dam Nandan 
and the estate in her hands was not a 
Hindu widow’s estate. It is, therefore, 
urged that the mortgage made by her was 
made by a trespasser and the plaintiff 
cannot succeed as an heir to the estate 
after her death, nor can ho succeed unless 
becomes within 12 years of the date of 
the death of Ram Nandan himself. 

The abstract point of law which has 
been urged before me certainly lias great 
force. According to the ruling reported 
in Rammand v. Suryiani (l) under the 
Mitakshara School of Hindu Law a step¬ 
mother not being one of the females 
expressly named in the Mitakshara and 
not being included under the term 
“ mother” in Chapter II S. 3, cannot 
inherit from her deceased ste>son. This 
case has so far not been diverted from in 
this Court. On the other hand its prin¬ 
ciple has been accepted in the case of 
Nanhi v. Gauri Shanker (2). The Madras 
High Court where the Mitakshara law 
prevails has also held in the case of 
Seethai v. Nachiar (3) that a step-mother 
cannot inherit an es at* of her sten-son 

(1) [1894] 16 All. 221=(1894) A. W. N .47 

(2) [1905] 28 All. 187=2 A. L. J. 054=0905) 

> A. W. N. 242. 

(?,) [1914] 37 Mad. 2 6=23 M. L. J. 10—14 

M. L. T ■597=(1914) M. W. N. 28=22 I. C, 

18 =1 L. W. 11. 


v. Babu Lal (Sulaiman, J.) 1925 

T is 1-gal as pect of the case woald 
have c ms. d some difficulty in the way of 
the plaintiff but for the circumstances 
which I am going to mention now. 

In the year 1912 Babu Lal the present 
plaintiff brought a suit for possession of 
the propeitv in ques f ion against the pre¬ 
sent defend mbs by avoidance of the 
mortgage-deed on the ground that Mt. 
Bhagwanti was only a mistress of the 
fither of Ram Nandan and not his wife 
and that she was not an heir of Ram 
Nandan at all. The District Judge in that 
case in his judgment dated the 2nd of 
June, 1913, although he wrongly concede-d 
that even if she were the step-mother of 
Ram N andan she would succeed to a 
life interest in the property, found that on 
the evidence on the record it wai satis¬ 
factorily proved that Ram Nandan was a 
son of Mt. Bhagwanti and that she was. 
the married wife of his father, that is to 
say, that he was not her step-son but her 
true son. On that finding tho -suit was 
obviously premature and was accordingly 
dismissed. 

In tho face of that finding and the dis¬ 
missal of that suit on that ground, L is 
not op^n bo the defendants to say that 
Ram Nandan was a step-son and that Mt. 
Bhagwanti was nob the heir to his estate. 
That finding and the dismissal operate as 
vps judicata between the parties, and it is 
not open to any party to go behind it. 

If such a thing were allowed the rosuh 
would he that the previous suit was 
dismissed on the ground th it it was pre¬ 
mature and the second suit would have 
to he dismissed on the ground that it is 
barred by limitation. It must, however, 
he conceded that all this trouble has been 
caused hy the fact that in paragraph 4 r f 
tho plaint the plaintiff in spite of the 
contrary position which he had taken up 
in the previous litigation admitted that 
Mt Bhagwanti was tho step-mother of 
Ram Nandan. The lower appellate Court 
naturally, therefore, took it for granted 
that she was the step-mother. For this 
error it is the plaintiff himself who is to 
blame. 

On the other hand it is also to be bonne 
in mind that the question that as step¬ 
mother Mt. Bhagwanti could not succeed 
to the e.-tate of Ram Nandan, was never 
raised by the defendants any whore in tho 
course of these proceedings, nor was a 
plea taken that the claim was barred by 
time. There was no such plea takeD 
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before either of the Courts below, nor in 
fact is any such ground taken in the 
memorrndum of appeal which is filed in 

-thip C)urt. * 

The defendant Ram Prasad being a 
mortgagee cannot deny the title of the 
mortgagor or plead adverse possession. 
The other defendants are members of his 
joint family. Under the circumstances, no 
question of the suit being barred by six 
months rule of limitation under S. 79 of 
the Tenancy Act, can arise. 

I accordingly dismiss this appeal but 
order that the parties do bear their own 
costs of this appeal. 

Appeal dismissed. 
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Ryves, J. 

Daulat Ram —Applicant. 

v. 

Kanliaiya Lal —Opposite Party. 

Criminal Rev. Nos. 668 and 664 of 1924, 
Decided on 1st January, 1925, from an 

order of the S. J., Meerut. 

it Limit a' ion Act, S. 2—Proceed ng undr Cri - 
min a 1 P.C. t S. 4 7G 'rea'ed as separate case — Formal 
order separately drairn up—Time taken in gett nj 
copy of the order should be train ed. 

Where a*i application, under S. 470 of the Cri¬ 
minal p. 0. was treatdd as a separate Miscella¬ 
neous oi\il case, and given a separati number 
and wis treated quite dis’drot from the ci\ >1 suit 
which give rise to it and when the Court passed 
its order, according to the approved i ri:tice, a 
formal order was drawn up on the printed for u 
provided /it such formal order in miscellaneous 
cases, enhodving the result of the judg uent 
passed iu the case. 

Jlebl ; i Uat the t me taken for obtaining a copy 
of the formal order should be deducted under the 
proviiicn.s of S. Id of the Limitation Act. 19*20 
P. H. C. C. 75 Foil. [p. 4i;> j c 2] 

Paniia Lal and Kailas Chandra Mital 
— for Applicant. 

Le i (I (. hind and Saila Nath A lukevgee 
—for Opposite Party 

Judgment. L’hese applications in cri¬ 
minal revision arise under the following 
circumstances : — 

The plaintiff iu a suit in the Mansif’s 
Court at Meerut applied r.o that Court under 
S. 4<6 of the Criminal Procedure Code to 
Prosecute the two defendants. The learned 
Munsil rejected the application. The pla¬ 
intiff thereupon (ilea an appeal in the 
Co'jrt of the Sessions Judge of Mrerut 
under S. 476 (b) of tlie Criminal Proce¬ 
dure Coce. Toe order of the Munsif vas 
passed on the 21st of May, 1924. The 
appeal was filed in the Court of the Sessions 
Judge on the 24th of July, 1924. The 


learned Sessions Judge held that the 
appeal was time-barred and declined to 
hear it. He says': “In a case oi this 
nature I hold that limitation begins to run 
from the date of the order appealed against. 

There was no need to file a copy of the 
final order in this matter. 1, therefore, 
hold that the appeal is time-barred.,, 

Article 151 of the First Schedule of the 
Limitation Act applies to an appeal of 
this kind and under that article 30 davs 
are allowed from the date of the sentence 
or order appealed from. 

The application by the plaintiff under S. 
4 76 oi the Criminal Procclur© Code was 
treated as a separate mis;el!aneous civil 
case, ani given a separate number and 
was quite distinct from the civil suit 
which|ha9 been decided. When the Court 
passed its orde', according to the practice 
approved of by this Court, a formal order 
was drawn up on the printed form which 
is provided for such formal orders in mis¬ 
cellaneous cases, embxlying the result of 
the judgment passed in the case. 

Tne plaintiff before presenting his appeal 
in the Court )t the Sessions Judge applied 
for and obtained a cq>y of this formal 
order and filed it along with his memo¬ 
randum of appeal. 

According t) the rules of this Court an 
appeal filed trim a miscellaneous order of 
this km Ion the civil side, at any rate, ‘ 
must he a ccompained by a copy of the 
formal order which the Courts are directed 
to draw up. 

Jl the time taken for obtaining a copy 
of this formal order can be deducted under 
the provisions of S 12 of the Indian 
Limitation Act, then admittedly the appeal 
was within time. 

• 

Lee question is whether the learned 
Judge was right in holding that in this 
case limitation beg in to run from tho date 
of the orler and that there was no neces¬ 
sity to file a copy )f the formal order. 

S. 12 clause (2) of the Indian Limitation 
Ajt provides : The time requisite for ob¬ 
taining a copy of the.order appealed 

from shall he excluded." 

I think, therefore, that the C >urt below 

should nave held that the appeal was filed 
wit -in time. 

It is a.rgued that it was unneces*ary to 
make a final order in such a case and, 

therefore it was unnecessary to file a copy 

of such an order, if made. In the case of 
Mohesh Kant Choudhry v. Ram Prasid 
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Bar (l),it was held that in a casein which 
it was not necessary to prepare a decree 
but where one is actually prepared, the 
time for obtaining a copy of the decree 
should, under S. 12 of the Limitation Act 
he excluded in computing the period of 
limitation for appeal. In principle 1 agree 
1 with that ruling. Here, under the rules, 
a formal cider was drawn up embody eg 
the decision of the Munsif. A copy of that 
formal order was promptly ap(lied for and 
when obtained, an appeal was promptly 
lodged. I think the plaintiff was quite 
justified in thinking that it was necessary 
for him to file a certified copy of the 
formal order against which, in fact, he 
was appealing. I think, therefore, that 
lower Court should have heard the aj peal. 

The learned Sessions Judge has gone on 
leave and his successor is as ignorant of 
the merits of the case as I am. As the 
record is here, instead of sending the 
case hack, 1 propose to decide the matter 
myself. 

] have heard the learned counsel on 
behalf cl the ap| licant and have examined 
the record and the order of the Munsif. 

r hhe plaintiff sued for the removal of a 
tin shed which it was alleged had been 
partly inserted into the western wa l of 
the plain tiff’s house. 

The two defendants verified a written 
statement in which it was in the first place 
denied that the ?bed penetrated into the 
wall of the plaintiff at all and, secondly, 
it was stated that the wall did not belong 
to the plaintiff alone but was the joint 
property of the plaintiff and the delend- 
ants. Neither of the two defendants give 
evidence in the case. 

The suit was heard and decreed and on 
appeal that decree was upheld. 

The reafter the plaintiff apj bed to the 
Munsif for an order under S. 17b, Criminal 
Procedure Code, to prosecute the two 
defendants for hiving falsely varifieri their 
written statement with reference to the 
two matters above mentioned. 

The learned Munsif issued notice to the 
defendants and examined tiem. He also 
inspected the locality and he found that 
from external appearance it was impossible 
to say that the shed in any way pemetrat- 
ed into the wall. On removal of the 
plaster, however, it was found that in 
some places the -tin penetrated into the 
wall for about two inches. This was on ly 

( ) [1920] 1 P.L. T. 33=54 I. C. 630=(1920) 
P. H. C. C. *5. 
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here and there. On that ground he held' 
that nobody could say what really was the 
position of affairs until the plaster had 
been removed as nothing was visible from 
the outside. 

^ On the second point I am told that 
there is i trong evidence to prove that the 
statement in the written statement thaf; 
the wall was a party wall was false and 
must have been false to the knowledge of 
the defendants. It is stated that they did 
not produce, when called upen, the sale- 
deed of their house, and if they had doie 
so, this wmid have shown conclusively 
that the western boundary of their house 
was the plaintiff’s house and that this 
proves conclusively that no part of that 
wall belonged to the defendants. This may 
be so hut, after aff, the written statement 
is drawn up by legal prac itioners on in¬ 
structions received and it may he really 
chat the mistake was made by them and 
possibly the defendants were not careful' 
enough to verify the accuracy of the state¬ 
ment before signing it. But the learned 
Munsif has found that this was not done- 
deli herately in order to deceive the C urt. ' 
Had this been the case, I would have 
expected the defendants to have come into 
the witness-box and sworn in support of 
their statements. I am not prepared to 
bold that the Munsif was wrong in his 
opinion. I think that under the circum- 
slances if the defendants have been guilty 
of carelessness, and I do not think it can 
he said that it is proved that they have 
been guilty of much more, they have al¬ 
ready been sufficiently punished by having 
to defend this case in three Courts. I, 
therefore, reject the applications. 

Applications rejected. 
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Mears, C. J. and Piggott J. 

Ram Prasad Singh —Plaintiff —Appel¬ 
lant. 

v. 

Nepal Singli and another —Defendants^ 
Respondents 

Letters Patent Appeal No. 12? of 1921, 
Decided on 13th March, 1925, from the 
judgment of Neave, J., reversing a decree 
of Sub. J., Jaunpur. 

Agra Tenancy Ait, S. 22 — Mortgage of properly 
by ft male abac lute owner- — Mortgage is valid and 
husband's heirs cannot oust mortgagee after her 
death . 

Plaintiff sought recovery -of possession as the 
isufructuary mortgagee of carta a pbts mortga¬ 
ged to him under a deed executed in 1914, by a 
Hindu widow who wa3 the absolute owner ot 
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the property mortgi^ed. Sb 3 put the plaintiff 
into possession, a’ll he re'mined in possedsioi 
fo‘ six years. Os th 3 lily’s duth, the defeni- 
a its, n r hbirs b) :h 5 i?ar>st revjrri mm of 
h?r late husba id, su?ceeiei ii ejecti lg the 

plaintiff. 

He'd: that p!ai itiff w.is e ltifclel to raowery 0 i 
possession. [P 421,0 2 ] 

Held farbhe- that ex-proprietary tana 107 in 
favour of the Ulv did not nceisarily co ne into 
existence fro n the d it) of the mortgagj but if 
it did, it was Carina v surrendered by her to 
the o ily p3.*soa i wao coull be treated as the 
land-holder tint is, the pUi itiff nortga;e3, and 
if any ex-propr etiry ta 1 a icy did continue uo to 
the data of her death, it certainly did not 
devolve 0.1 the defe ida its. 1024 A'l. 737 Foil. 

|P 121, C 2] 

Skivi P/’as ti Sink'i —or Appellant. 

S. D. Sinhi —for Respondents. 

Piggott, J.—This was a suit by 
which the plaiotiff sought recovery of 
possession as the usufructuary mortgagee 
of certain plots mortgaged to him under 
a deed of November 12 1914. The mort¬ 
gage was effected by a Hindu vi low of 
the name of Alt. Gaura, but it has been 
foun l as a fact that she was the absolute 
owner of the property mortgaged. She 
purported to mortgage with possession 
three specified plots of land. She put the 
plaintiff into possession, and he remained 
in possession for six years. He neither 
received any rent from Mt. Gaura and 
6till less did he pay any rent to her. On 
the lady’s death, the defendants, who are 
her heirs, being the nearest reversioners 
of her late husband, succeeded in ojecting 
the plaintiff. Hence the present suit. It 
was dismissed by the first Court, but a 
decree for recovery of possession was 
given by the learned Subordinate Judge 
in a carefully reasoned judgment with 
which we find ourselves in substantial 
agreement. A learned Judge of this Court 
in second ap oeal has reversed that deci¬ 
sion and restored the decree of the first 
•Court on the strength of certain reported 
• cases referred to in the judgment now 
under appeal, dealing with the rights of 
the mortgagee in respect of ex-proprietary 
he filing which has come into existence 
from the date of the mortgage by opera¬ 
tion of law. There has been quoted to 
us in argument the case of Tolai Misir v. 
Muncshar Koeri (l), which is substan¬ 
tially on all fours with the case now 
before us and is entirely in the plaintiff’s 
favour. With regard to the rulings relied 
upon by the learned Judge of this Court 

(1) 1924 All. 737=22 A. L. J. 4G3. 


in the present oas9, we aie content to say 
that they are all distinguishable on the 
facts. We do net desire to stand com¬ 
mitted to the opinion that an ex pr )prie- 
tary tenancy in favour of Mt. Gaura 
necessirily came into existence from the 
date of the mortgage in the present case ; 
but if it did, it was certainly surrendered 
by her to the only person who could be 
treated as the landholder,”supposing an 
ex proprietary tenancy to have come into 
existence, that is, the plaintiff-mortgagee. 
Moreover, if any ex proprietary tenancy 
did continue up to the date of Mt. Gaura’s 
ceath, it certainly did not devolve on the) 
present defendants {vide: S 22 of the 
Local Tenancy Act), an 1 it ma t be held 
to have escheated in favour of the land¬ 
holder, that is to say, in favour of the 
present plaintiff. We have no doubt that 
in this case the lower appellate Court was 
right in holding that the plaintiff was 
entitled to succeed in his claim foi posses¬ 
sion. We allow this appeal and. setting 
aside the decree of the learned single 
Judge of this Court, restore that of the 
lower appellate Court. The plaintiff is 
entitled to Irs costs of both hearings in 
fehi 3 Court 

Appaxl allo ve L 
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SUL AlMAN AND Ryves, JJ. 

G ijadhar Singh-- Plaintiff—Appellant. 

v. 


Ihri Singh and others — Defendants — 
Respondents. 


Second Appeal No. 142 of 1923, Decid¬ 
ed on 8th January, 1925, from a decree of 
the Sub. J., Muttra. 


' .. " i^/irvu KS'lUli K^UtlTL S 

decree faco irinq plaintiff within G years of denial 
of pi -intiff's t tie — Sub e/ue it denial of plaintiffs 
title—Limitation starts only from later denial. 


Where within six years of the denial of Che 
plaintiff’s title there is an •adjudication by a 
Civil Court deciding against the defendant, a 
subsequent denial of the plaintiff’s title is a fresh 
denial aud not necessarily in continuation of 
the preceding one. Time must be ealcu ated 
ouly from the-later denial. [P 423, 0 1] 

★ (6) Specific Relief Act, S. 42 -Suit by mort¬ 
gagor to declare his title —Time for redemption )wt 
expired Prayer for redemption is not essential. 

It long before the expiry of the period for re¬ 
demption the mortgagees are denying the title 
of the mortgager and are casting a cloud on his 
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title ar.d there is a Sanger that br lapse of time 
reliable evidence may disappear, it is open to the 
mortgagor to orirg a suit for a mere declaration 
even though he is not prepared to pay the mort¬ 
gage money at that time and his suit for a mere 
declaration cf his title without a prayer for re¬ 
demption is not incompetent. 20 A.L.J. 557 
Dxst. ; 18 All. 3k.O FoV. [p. 49 ? ? p 2] 

O -rJinou Law- Alienation — Joint family — 
Bevcnue partition binding on father hinds also son. 

Where the effect of a revenue pariition is to 
bind the father of a Hindu joint family conclu¬ 
sively, his son will be equally bound although his 
name may not have been entered in the revenue 
papers. [p. 424 , C. 2J 

M. L. Agarwala —for Appellant. 

Narain Prasad Asthana—iov Respond¬ 
ents. 


Sulaiman, J.-This is a plaintiff’s ap¬ 
peal arising out of a suit fora declaration 
that the plaintiff is the owner of the pro¬ 
perty in suit and that the defendants have 

no right therein except as repiesentatives 
of the mortgagee. 

The Court of first instance decreed the 
claim and disallowed the various objec¬ 
tions raised by the defendants. 

T a l- ) l )ea l learned Subordinate 
Judge has allowed the appeal and dismiss¬ 
ed the suit on three grounds : — 

(1) That iho suit was barred by time ; 

(2) That the suit was barred under S. 
42 of the Specific Relief Act ; and 

(•I) That the claim was barred by the 
provisions of S. 233 (K) of the Land 
Revenue Act. 

ihe facts of this case are sligl tly com¬ 
plicated and it is necessary to refer to 
them briefly. 

Dilsukh and Mansingh were two bro¬ 
thers and in 1876 they made a mortgage 
of their 3/ L6 ;h share each in favour 
of the plaintiff s ancestor for a sum of 
Rs. 700 each. Subsequently Dilsukh died 
and in 1896, his widow, Mt. Phulo, and 
Mansingh made a second mortgage of 
their 6/16th share in the village to the 
same mortgagee for another sum of Rs. 
1,400. In 1910 Mansingh purported to 
sell the entire 6 16th share to the defend¬ 
ants. By that time Mb. Phulo had died. 
When the defendants applied to the 
Revenue Court for entry of their names 
by virtue of this last sale--deed, the daugh¬ 
ters of Dilsukh raised certain objections 
but their objections were disallowed and 
the names oi the defendants were entered 
in the revenue papers in 1911. In 1915 
the two daughters proceeded to sell their 
3, 16th share to the plaintiff. 
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The defendants made a deposit under S. 

83 of the Code of Civil Prooedure to re- 
deem the previous mortgages and the 
plaintiff submitted to redemption of the- 
second mortgage which had been executed 
by Mt. Phub and Mansingh jointly and 
also of Mansingh’s half share in the first 
mortgage but they declined to allow re¬ 
demption of the alleged half share of Dil¬ 
sukh under the earlier mortgage of 1876. 

Accordingly in 1916 the present defend¬ 
ants instituted a suit for redemption 
against the plaintiff. In that suit the- 
defendants put forward two alternative- 
claims. They said, that in the first place, 
they had acquired the interests of Dil¬ 
sukh by virtue of the sale-deed of 1910 
inasmuch as Dilsukh and Mansingh were 
really joint and in the alternative they al¬ 
leged that in any case as they had rec eem- 
ed the second mortgage of 1876, they 
were entitled to redeem the first mortgage 
as persons who had stepped in the shoes 
of the subsequent mortgagees. The Court 
tried the question of title and recorded 
clear findings that Mansingh and Dilsukh 
weie really separate and that Mansingh 
had no right to Dilsukh’s share in 1910. 

It accordingly held that the present defen¬ 
dants had no right to redeem the mortgage 
of 1876 as proprietors and representatives 
of Dilsukh but it held that inasmuch a 9 
the defendants had been allowed to redeem 
the second mortgage of 1896 made by 
Mt. 1 nulo and Mansingh, they had step 
ped into the shoes of the subsequent mort' 
gagee and in that way they were entitled 
to redeem the first mortgage as subsequent 
mortgagees. A decree for redemption was 
accordingly passed. 

We may note thac all this time the 
names of the defendants had been record- 
ed in the revenue papers as mortgagees. ^ 
They after the redemption, applied that j 

their names should be recorded as proprie¬ 
tors inasmuch as the mortgage had boon 1 

satisfied in or about 1917. After the ie- 
demption decree they were actually enter- | 
ed as full proprietors. 

In 1921 the present suit was instituted 
for the declaration mentioned above. The 
lower .appellate Court has held that the 
present claim is barred by limitation be¬ 
cause the cause of action in favour of the I 
plaintiff arose in 1911, when the objections 
of the daughters of Dilsukh, the predeces¬ 
sor in-title of the present plaintiff, were 
disallowed. It has thought that the sub¬ 
sequent proceedings of 1917 in the Reve- 
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nue Court were in continuation of the 
previous proceedings and did mt give a 
fresh cause of action to the plain till. In 
our view this view is clearly erron°ous. 
The lower appel ate Court has ignored the 
fact that in between 1911 and 1917 there 
was an adjudication by a Civil Court by 
which it was clearly held that the present 
defendants had not acquired the proprie¬ 
tary interest of Dilsukh and that they 
were merely in the position of subsequent 
mortgagees. After that adjudication it is 
difficult to hold that it was still the duty 
of the present pliintitf to bring a suit for 
a declaration to the same effect within 

6 years of 1911. The proceedings of 1917 

l# 0 

in the revenue Court were taken in spite 
of and subsequent to the adjudication by 
the Civil Court. 

The denial of the plaintiff’s title was, 
therefore, a fre-h denial and not neces¬ 
sarily in continuation of the preceding 
one. Under the circumstances the pre¬ 
sent suit having been instituted within 
Isix years of 1917 was not harred hy time. 

The learned Subordinate Judge seems 
to have been of opinion that inasmuch as 
it was open to the present plaintiff to 
bring a suit for redemption on payment 
of the mortgage money, but he h is chosen 
merely tc ask for a declaration, be has 
omitted to clai n a consequent il relief 
which he was entitled to claim and bis 
suit for a mere declaration i j , the^ef ire, 
not maintainable. In support of this 
view he has relied on the case of Mufti 
All Jafmr v. Far il Hus un Khan ' 1 ). In 
that case all than was held was that a 
relief by way of a declaration regarding 
the validity or invalidity of an alienation 
made by a trustee comes within the pro¬ 
visions o ? clause ill) of S. 92 of the 0:de 
of Civil Procedure and a suit in respect 
of it must he brought in conformity with 
tho provisions of that section and that, 
therefore, a m p re suit for a declaration 
that the transfer was invalid with u.t the 
sanction of the Legal Remembrancer was 
not maintainable. On the other hand, 
the appellant relied on the case of .V ithu 
Singh v. Gum'ini Singh (2) which is di¬ 
rectly in point, it seems to us that the 
suit cannot fail on the technical ground 
tha'i a further consequential *elief has not 
been asked for. The plaintiff has sixty 
years from the time of the mortgage to 
redeem the property b\ tendering the 

(1) 102*2 AIL 349—44 Til. 6 A.L.J. 557. 

/ (2) [1896] 18 All. 320=(18J3) A. W. N. 86. * 
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mortgige money. If long before thei 
expiry of that period it turns out that the 
defendants are denying the title of the 
mortgagor and are casting a cloud on his 
title and there is a danger that by lapse 
of time reliable evidence may disappear, 
it is open to the plaintiff to bring a suit 
for a mere declaration even though he is 
not prepared to pay the mortgage money 
at that time. This was the view clearly; 
expressed in the caso last quoted withj 
which we fully agree. The suit, there¬ 
fore, cannot fail on this technical ground. 

Tho last point taken by the learned 
Subordinate Judge was that the claim 
was harred by S. 233 (K) of the Land 
Revenue Act. The Courts below have 
proceeded on the assumption that Inder- 
jit, the plaintiff’s father, was somehow 
or other hound by the partition proceed¬ 
ings, and if he had been alive, he himself 
would not have been entitled to maintain 
the suit. They have then proceeded to 
consider whether the present plaintiff 
could also be bound. This they have held 
to he so even though his name was not 
actually entered in the revenue papers. 
On the abstract question of law it is im¬ 
possible to differ from the view taken by 
the Courts below. If the effect of the 
partition oroceedings was to bind Inderjit, 
conclusively, it seems to us that the pre¬ 
sent plaintiff who is a member of a joint 
Hindu family with him would be equally 
bound even though his name was notj 
actually entered in the revenue papers.) 
If Inderjit as the head of the family and 
as the recorded proprietor had full op¬ 
portunity to object, then the other mem¬ 
bers of his family may he equally bound. 
The Courts below, however, have not set 
forth the n^oes-arv facts which would 
enable us to dispose ot this point finally 
as to whether the effect of the partition 
proceedings was really such as to operate 
a9 a bar to the present case. All that ap¬ 
pears at present is that some co-sharers 
had applied for the partition of the original 
mahal, Himmat Singh, in which the pro¬ 
perty now in suit wa3 then situated in 
khewats Nos. J. and 7. Inderjit, the father 
of the p lair tiff, was made a party to the 
partition proceedings. He die! during 
the pendency of the proceedings and the 
plaintiff was brought on the record in 
his place at some, probably late, stage in 
the case and the only other thing that is 
known is that the property now in dis¬ 
pute was, as a result of the partition, 
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allotted in mahal Bhanwar Singh which 
we understand belongs to the defendants. 
It is not quite clear whether Inderjit 
Singh had any share in the original mahal 
independently of the mortgaged property 
nor is it clear whether Inderjit was ar- 
Va^ed on the side of the applicants for 
partition or was on the side of the non¬ 
objectors It is further not clear whether 

the result of the partition was that In¬ 
derjit s separate property, if any, (other 
than the property in suit) went out of 
Bhanwar Singli mahal. Without these 
facts having been made clear, it is im¬ 
possible to say whether there was or was 
not any express or implied conflict of in¬ 
terest between the plaintiff’s predecessor 
in-title, Inderjit, and the present defend¬ 
ants. It is, therefore, impossible to de¬ 
cide this appeal without clear findings on 
the following points :— 

We accordingly send down the folio v- 
ing issues to the lower appellate Court 
for determination :— 

(1) Did Inderjit possess any share in 

mahal Himmat Singh other than the pro¬ 
perties mortgaged which are not in 
dispute ? 1 

(2) If sb, did any property of Inderjit 
go out o a mahal other than mahal 
Bhanwar Singh ? 

(3) Did Inderjit die before the expiry 
of the time fixed for filing objections ? 

The counsel for the parties are agreed 
that only fresh documentary evidence 
should be allow 3d and no oral evidence 
he permitted. The lower appellate Court 
will allow parties t) produce documentary 
evident only. Tho findings should he 
returned preferably within one mon^ 
hub if that bo not possible then t vo 
months. On return of the findings the 
usual ten days will ba iliowed for filing 
objoct.ons. 

Issues remitted. 
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Lindsay and Kanhaiya Lal, JJ. 

Amir Haidar and another —Plaintiffs— 
Appellants. 

v. 

Ali Ahmad and another —Defendants— 
Respondents. 

Second Appeal No. 411 of 1924, Decid¬ 
ed on 27th March 1925, from a decree of 
the Dt. J., Farrukhabad. 


Mahomedvi Law-Pre-emption—Guardim tie 

facto cannot consent to a sale $i as tr affect mimr's 
right to pre-e nption. 


consent to a sale so as to adjyt the rights of his 
minor nephew to old n pea-* tioti>n of the or> 
party sol d. [P 425 C 1] 

Kailas Nxtk Katjn — for Appellants. 
Pearg 0 il Btierjee — for Respondent*. 


Lindsay, J. This is a somewhat 
peculiar case. The suit was a suit for 
pre-emption and was brought by i wo per¬ 
sons, Sh. Amir Haidar and Ahinai Raza. 
Sh. Amir Haidar was the uncle of Ahmad 
Raza, who in the plaint, wa* described as 
being a n inor 7 years old. 

The person- who sold the property was 
a lady named Mt. Nawis-un nissa, who 
was the step si-ter of Sh. Amir Haidar, 
the drs5 pla ntiff. 

The purchasers were the defendant 
Nos. 1 and 2. 


The Court of first instance decreed pre¬ 
emption on payment of a sum of Rs. 650, 

The lower Court has dismissed the suit 
entirely, 

The reason why the lower Court has 
dismissed the suit is this In tho trial 
Court it was asserted by the purchasers 
that the negotiations lor sale hid taken 
place through the first plaintiff*, Sh. Amir 
Haidar, who had consented to the sale 
both on his o.vn bahalf and on behalf of 
his minor nsphew, Ahmad Raza. 

The Subordinate Judge, who tried the 
suit, did not believe this evidence and held 
that c msent was not pro/ed and conse¬ 
quently ho ga/e a decree for pre-emption. 
The lower appellate Court, however, does 
find that the first plaintiff’, Sh. Amir Hai¬ 
dar, did consent to the sale and conse¬ 
quently he had no right to maintain the 
suit for pro einption. 

We are hound by the finding of fact of 
the lower appellate Court, but the ques¬ 
tion still remains whether, if it is taken 
that Amir Haidar consented to the sale,the 
right of the minor to pre-empt has been 
lost. The argument belore us is that Sh. 
Amir Haidar had no power to bind the 
infant by his consent. It has been point¬ 
ed out that Amir Haidar was the paternal 
uncle of the minor and as such was not a 
guardian under the Mohammadan Law, 
nor is he a testamentary guardian, nor 
has he been appointed a guardian by the 
Court. In fact, so far as the Moham¬ 
madan Law is concerned, he has no 
statiis of a guardian as regards the 
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minor Amir Haidar, and so the 
argument, is that; the only find ng be¬ 
ing that Amir Haidar consented for him¬ 
self and purported to consent on behalf of 
the minor, the minor cannot be bound and 
was entitled to a decree for pre-emption. 
On the other hand, it is argued that inas¬ 
much as Amir Haidar .was allowed to 
bring this suit for himself and as the next 
friend of the minor, the minor should be 
held bound by the act of Amir 
Haidar. That reasoning does not appeal 
to us. It seems to us that if Ahmad Raza 
is entitled to a right cf pre emption, as is 
admittedly the case, then it must be 
shown that something in law was done 
which would be a bar to Ahmad Baza 
seeking pre-emption in this case. The bar 
which i9 held up against him in the con¬ 
sent given by his uncle, and if that con¬ 
sent is not valid in law, then we think it 
cannot ho pleaded as a bar to Ahmad 
Raza’s right to have pre emption. 

We hold, therefore, that nothing is 
shown to stop the claim for pre-emption 
being enforced on behalf of the second 
plaintiff, the minor Ahmad Raza, and we 
think that he was entitled to a decree 
accordingly. We, therefore, allow this 
appeal, set aside the decree of the Court 
below and give the minor, Ahmad Raza, a 
decree for pre-emption on payment of Rs. 
650. We allow a period of two months 
for payment of this sum. If the money 
is deposited into Court within this period 
then the plaintiff will he entitled to his 
costs here and hitherto. If the plaintiff 
fails to deposit the money within the time 
so limited then his suit will stand dismis¬ 
sed with costs in all Courts. - 

Appeal allowed. 
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Kakhaiya Lal, J. 

Parbhu Dayal Singh and another — 
Plaintiffs- Appellants. 

v. 

Tirbhuwan Singh and others— Defend¬ 
ants Respondents. 

Second Appeal No. 320 of 1923 Decided 

on 4th August 1924, from the decree of 

the Dt. J., Ghazipur, D/- 1st December 
1922. 


★ ★ Civil P. C 0. 0, P. 3 —Suit against seve¬ 
ral defendants—One defendant only present — 
Plainti ff and other defendants absent—Suit disnvsr 
sed for default—Plaintiff can bring fresh suit 
against absent defendants for whole amount if 
cause of action be joint and several—Conti act AO, 
S. 43. 

Where on the day fixed for hearing only one of 
several defendants appears and the plaintiff also 
fails to appear, and the suit is consequently dis¬ 
missed for default, the plaintiff can bring a fre-h 
suit on the same cause <f action agamst the 
absent defendants and can get a decree f r the 
whole amount- if the cause of action be joint an 1 
several again, t all defendants. 10 jV. L. P. 30 
Toll. [P 426 C i j 

U. S. Bajpai —for Appellant. 

P. L. Banerjee —for Respondents. 

J udgment.— This appeal arises out of 
a suit for.arrears of rent for 1326 to 1328 
F. A previous suit was brought for 
arrears of rent for the same peiiod against 
the present defendants. One of the de¬ 
fendants, Tirbhuwan Singh, attended on 
the date fixed for its hearing hut he filed 
no defence and was not examined. The 
plaintiffs and the other defendants were 

absent. The suit was therefore dismissed 
for default. 

The sole question for consideration in 
this case is whether the present suit is 
maintainable in respect of the same cause 
of action under 0. IX r. 9 of the ‘-'ode of 
Civil Procedure. The Courts below have 
dismissed the claim, holding that the 
plaintiff was precluded from bringing a 
fresh suit in respect of the same cause of 
action, because one of the contesting 
defendants had attended, when the suit 
was dismissed for default. 0. IX r. 3 
lays down that where neither party ap¬ 
pears. when a suit is called on for hear¬ 
ing, the Court may make an order that 
the suit he dismissed. Put such a dismis¬ 
sal does not preclude the plaintiff from 

bringing a fresh suit for the same relief 
subject to the law of limitation against 
the same defendant. So far as the defen¬ 
dants, Mukundi Singh and Dip Narain 
Singh, were concerned, it may well be 
said that reither party appeared when the 
suit was called on for hearing ; and as 
against them the dismissal was one for 
default )f both the parties. As regards 
Tirbhuwan Singh, the Court ought to have 
either taken his defence or asked him 
whether lie admitted the claim or denied 
it. The rent claimed was fixed in a pre¬ 
vious proceeding between the parties un 
der S. 36 of the Agra Tenancy Act (U. P 
Act II of 1901). If Tirbhuwan Singh ad 
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mitted his liability, it was open to the 
Court under 0 IX r. 8 C. P. 0. to have 
decreed the claim as against him in 
accordance with that admission. If he 
denied it, the suit was liable to be dismis¬ 
sed against him for default with the con¬ 
sequence mentioned in 0. IX r. 9 of the 
Code of Civil Procedure. The law con¬ 
templates a partial or a total dismissal of 
a suit for the default of the plaintiff under 
r. 8 and in either case it precludes the 
plaintiff from bringing a fresh suit in res¬ 
pect of the same cause cf action. But as 
pointed out in Bukharam v. Ramji (l), a 
fresh suit in respect of the i ame cause of 
action against the defendants, who wer 9 
'absent, is not barred 

The rent claimed was due in respect of 
the joint tenancy and could have been re¬ 
covered under S. 43 of the Indian Con¬ 
tract Act (IX of 1872) from any one or 
more of the joint promissors. As laid 
down in Muhammad Aslcari v. Rudhe Ram 
Singh (2), the effect of S. 4 3 is to exclude 
the right of a joint contractor to claim to 
be sued along with his co-contractors ; and 
a judgment, obtained against some only of 
the joint contractors and remaining un¬ 
satisfied, is no bar to a second suit on the 
contract against the other joint contrac¬ 
tors. In Ahdid Aziz v. Basdeo Singh (3) 
it was similarly held that the liability of 
the joint holders of a fixed rate tenancy 
for the payment of rent was joint and 
several ; and the failure of a plaintiff in a 
suit for rent against several fixed rate 
tenants jointly to bring upon the record 
representatives of a deceased tenant was 
no bar to the continuance of the suit 
against the remaining defendants. In Jog 
Gobind Saha v. Monmoth Nath Bauerji 
(4) and Moot Chand v. P. At war Chctty (5) 
a similar view was taken. In fact it was 
hel l in the latter case that a release by 
the decree-holder of some joint debtors 
from a liability under the decreo did not 
operate as a release of the other judgment- 
debtors from their liability. 

The plaintiff is, therefore, entitled to, 
recover the whole rent from the remaining 
defendants, Makundi Singh and Dip 
Narain Singh, each of whom was jointly 
and severally liable for the win le arrears 
clai med as m ucas the defend a nt_Tirbhu 

(1) [L914] 10N.L.R. 39=2-1 I.C. 878. 

(2) ri^OO] 22 All. 307=( 1900) A.W.N.73. 

(3) [1912] 34 All.604= 17 I.C. 8J=10 A.L.J.183. 

(4) [1906] 33 Cal. 5S0. 

(5,» [1916] 3J Mad. 548=29 I.C. 303=17 M.L. 

T. 449. 


wan Singh, against whom the claim was 
somehow or other dismissed for default. 
Thh appeal must therefore be allowed and 
the claim of the plaintiff will stand de¬ 
creed with costs here and hitherto against 
the defendants, Makundi Singh and Dip 
Narain Singh, who will bear their own 
costs throughout. The defendant Tirbhu- 
wan Singh against whom the claim 
stands dismissed, will get his separate 
costs, if any from the plaintiff*appellant 
in all the Courts. 

Appeil allowed, 


i 
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Mukerji and Boys, JJ, 

Babu Ram —Decree-holder—Appellant, 

v. 

B nike Behari Lai —Judgment-debtor— 
Respondent. 

Second Appeal No. 424 of 1923. Decided 
on 20th February 1925, from a decree of 
the Dt. J., Mainpuri. 

Civil P. C ., S. 105 —Interlocutory order—Appeal 
from decree—Interlocutory inter cannot be attacked 
unless affecting merits of the case. 

In less the interlocutory o v fler affects th? 
merits of the case, it cannot be challenged in an 
appeal against the decree in thj case. [P 42. C L 

Where a final decree was challenged on the- 
sole ground that ti e order se'ting audo die 
abatement of the suit which (the order; preceded 
the decree was unjustifiable ; 

Held : that the order did not affect the merits- 
of the case and that it could not be challenged 
in an appeal from the decree in tlio case, iS 
A. L. J. 1089 Foil. [P 42 f . C lj 

Shamhhi&Nath Cliaide —for Appellant. 

N. C. Vnish —for Respondent. 

M u kerji J .— The following fact* 
may be stated in order to malm the judg¬ 
ment intelligible. 

The appellant obtained a decree for f-alo 
which was affirmed on appeal on the 29th 
of November, 1917. When he made an 
application for a final decree, about three- 
years after the passing of the appellate 
decree, it was discovered'that t vo of the 
defendants in the suit had died more than 
90 days before the making of the appli¬ 
cation. The Court of first instar.ee declar¬ 
ed that the suit had abated. The appel¬ 
lant, thereupon, filed an application to 
have the abatement set aside. The res¬ 
pondents were heard and an order was 
made setting aside the acatement. Then 
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followed, in clue course, a final decree for 
sale. Against that final decree for sale, 
the respondents appealed and the *olo 
'ground that they took for challenging the 
decree wa3 that the Court of first instance 
was not justified in setting aside the 
abatement. 

The learned District Judge was cf opi¬ 
nion that the Court of first instance 
should not have set aside the abatement 
and, decreeing the appeal, set aside the 
order making the decree final. 

In this Court two grounds have been 
urged :— 

The first is that it was not ODen to the 

* 

respondents to appeal against the final 
decree on the sole ground that the order 
setting aside the abatement was unjustifi¬ 
able. 

The second ground is that the order 
setting aside the abatement did not touch 
4 the decision of the case ”, and the lower 
Coart was, therefore, not justified in 
setting aside the final decree passed in the 
case. 

We have considered bo^h the points. 
We think that we can satisfactorily dis¬ 
pose of this appeal on the second ground 
and in this view we need not decide the 
first point urged. 

It appears that S. 105 of the Civil 
Procedure Code allows a party, who is not 
entitled to appeal against an interlocutory 
order, to challenge that order, when he is 
appealing against the decree in the case. 
But the interlocutory order, unless it 
affects the merits of the case, will not. he 
allowed to affect the decree. In other 
words.unless tiro interlocutory order affects 
the merits of the case, it cannot be chal¬ 
lenged. In the case of Pur an Mai v. 
Tar if (1), an ex parte decree had been 
passed. It was later on set aside and 
when an appeal was filed against the 
decree in the suit, the order setting aside 
thee# parte decree was challenged. On 
the question whether it was open to tfie 
party appealing to attack the order setting 
aside the ex parte decree, the following 
remarks were m ade :— 

“ In our opinion the question of propriety of 
setting aside the er par c decree was a matter 
which could not be considered by the learned 
District Judge in appeal. No appeal i* given by 
the Code from an order setting aside an er parte 
decree. It cannot be taken exception to later on 
in a regular appeal because it did not affect the 
merits of the case. *' 

[1915] 13 A. L. J. 1CS9=30 I. C. 2. 
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We are also of opinion that the order 
sotting aside the abatement did not affect 
the merits of the case. As we read S 105 
of the Civil Procedure Codo the words 
4 affecting the decision of the case ” are 
equivalent to “ affecting the merits of the 
case 

The orders setting aside the abatement 
brought on the record the proper parties. 
The merits of the case had nothing to do 
with tne array of the parties. The merits 
of the case related to the correctness or 
otherwise of the contentions of the parties 
placed before the Court. If this view be 
correct, the final decree could not he chal¬ 
lenged on the sole ground that the order 
setting aside the abatement and trying the 
suit on its merits was a wrong order. 

Wo allow the appeal, set aside the 
decree of the lower appellate Court and 
restore that of the Court of first instance. 
The respondents will pay the appellants 
costs in this Court and in the Court 
below. The counsel's fee in this Court 
will be calculated on the higher scale. 

Appeal allowed . 
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Mukerji ANI) Sul AIM AN, JJ. 

Parra in a ad Pandit and others —Flair.- 

tiffs ~ Appellants. 

v. 

Mata Din Rai and others — Defendants— 
Respondents. 

Second Appeal No. 449 of 1923, Decid¬ 
ed on 4th March 1925, from a decree of 
the Dt. J., Ghazipur. 

* it la) T. P. Ac/, S. HO — Clause entitlin'] 
vnrtfjajee to retain possession after rcdtmyt on is 
cion. 

A cc\euant under which the mortgagee, even 
after redemption, is entitled to retain the pro¬ 
perty on payment of a fixed rent, is a clog on the 
equity of redemption and ume iforcexbie in a 
Court of equity. 9 Bom. 521 Poll. 

[P 428 C 2] 

(b) 7. P. Act, S. 40 — Covenant running with 

the land—Contract to grant lease is net — S, c ific 
Belief A t, S. 27, 1 " J 

A contract for the grant cf a lease does not run 
with the land and cannot, therefore, bind the 
representatives of the original parties thereto. 

[P 429 C 1] 

lc) T. P. Act, S. Go — Grove is accession and is 
incapable of separate enjoyment. 

Where a mortgagee planted grove on the pro* 
perty with express consent of mortgagors, 
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‘ e}< ; tlnfc th3 ?rove was an accassioi and in- 
fa ; a,ie of separte enjoyment and that mort- 
-rs must pay compensation tor the gr ve at 
Urn tine of redematioi. 43 A'l. <i3S (F B) 

r , 7 CP. 429, C. 1] 

lU ' lj ' Aqarwala —for Appellants. 

Uma Shankar Dajpai — for R 9S pon- 
dents. 

oulaiman, J. Phis ig a plaintiffs’ ap- 
] eal arising out of a suit for redemption 
o! a mortgage, dated the 18th of February 
1-^/8, executed by the predecessors-in- 
titlo of the plaintiffs in favour of the an- 
cestois of the defendants. The ’mortgage 
was for a sum of Rs. 1G0 and was usufruc- 
^ uan . Among other conditions, it pro¬ 
vided that the mortgagees would he enti¬ 
tled to appropriate the profits in lieu of 
interest and that at the time of redemp¬ 
tion, there would 1)9 no accounting bet¬ 
ween the parties. There was a further 
piovision that if in Jeth of any year the 
principal sum was paid, then the property 
would be redeemed. There was a clause 
that oven after redemption the mortgagees 
would not be ejected hut they would hold 
on the Ian 1 as lessees on payment of 
annas 8 per bigha annually. Thore was a 
furtnsr provision that the mortgagees 
would he entitled ei her to cultivate the 
land or to plant a grove on it. The mort¬ 
gagee?, some time after the mortgage, it 
is not quite clear whan but at least more 
than 25 years before the suit, did plant a 
grove consisting of numerous fruit trees 
hke mangoes, jamun, mahua, guiva 
etc., as well as a large number t>f shisham 
trees. 

• he plaintiffs elaimed that they were 
entit eel to actual possession on payment 
of the principal sum only. The defendants 
contested the claim and pleaded that even 
after redemption they were entitled to 
hold on payment of the fixed rent. They 
further claimed that if possession wai to 
be given to the plaintiffs, they must get 
full compensation for the grove which 
stands on the mortgaged land. 

The Court of firs) instance was of opi¬ 
nion that in spite of the clause entitling 
the mortgagees to remain in possession as 
lessees, the plaintiffs were entitled to ac¬ 
tual possession of the land but that they 
must pay compensation. It, however, 
assessed the compensation on the actual 
costs incurred which it fixed at Rs. 100. 

On appeal the learned District Judge ag¬ 
reed with the view of the first Court that 
^.he plaintiffs were entitled to actual pos- 
ession of the land but thought that the 

fa 
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conapernation awarded was not fair. The 
value of the grove, in his opinion] ought 
to have been taken into account. He ac- 
cordingly remanded the case, and, after 
the findings were returned, he fixed the 
compensation at Rs. 1,800. 

The plaintiffs have come up in appeal 
to this Court and the defendants have filed 
cross objections In fact both the parties 
had aho filed an appeal and cross-objec¬ 
tions in the lower appellate Cmrt. 

l On the appeal and the cross-objections 
two points arise for our determination. 
The first is whether the plaintiffs are enti¬ 
tled to actual possession of the leased 
land on redemption or whether the mort¬ 
gagees should be allowed to retain posses¬ 
sion as lessees even after the redemption. 
The second point is whether the plaintiffs 
are hound to pay any compensation, and, 
if so, how much. 

As to the first poiot, it seems to me 
that the condition that even after redemp¬ 
tion the mortgagees would hold on the, 
land, was a clog on tli9 equity of redemp¬ 
tion. Conditions which prevent or impede 
the right of redemption even after redemp¬ 
tion it such conditions are entered into at 
the time when the mortgage is made, 
must he taken to he a clog on the equity 
of redemption. On the other hand, a 
subsequent contract which modifies the 
right o ( redemption may not he such a 
clog. Although the principle underlying 
the rule of a clog on redemption is very 
old \et it still prevail? and vill not permit 
any device or contrivance, being part of 
the mortgage transaction or contempora¬ 
neous with it, to j)rovent or impede re¬ 
demption. It follows that any covenant 
under which some right to retain posses¬ 
sion is reserved to the mortgagee even 
after the property is redeemed is a clog 
on redemption as it both prevents and 
impedes redemption That such a clause 
amounts to a clog on redemption ’is cover¬ 
ed by authority. In the case of Malio vied 
Muse v. Jijibhai Bhag>can (l), which 
was followed by a learned Judge of 
this Court in the case of Sheo Singh v. 
Biibahadur Singh (2), and has been subse¬ 
quently followed by the ’Madras High 
Court in the case of Ankinedu v. Subbiah 
(3), a covenant under which the mort¬ 


al [1885] 9 Bon. 524. 

(2) [1910] G I.C. 707. 

(3) [1912] 35 Mai. 744=21 M.L.J. 1010=10 
M.L.T. 253=12 I.C. 382-(19ll) 2 M.W.N. 
231. 
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gagee, even after redemption, was entitled 
to retain the property on payment of a 
fixed rent, was considered to be a clog on 
the equity of redemption and unenforce¬ 
able in a Court of equity. I am accord¬ 
ingly of oi inion that the clause cannot 
bind the mortgager’s representUives and 
that, therefore, if they have paid the 
entire amount due, thev are entitled to 
take possession of the land unencumbered 
of a ay contract for the grant of perpetual 
lease. 

There is another ground on which the 
clause allowing the mortgagees t) remain 
in possession a3 lessees is not enforceable. 
There Wis no perpetual lease granted at 
the time when the mortgage was made 
and the clause car at best amount to a 
contract for the grant of a perpetual lease 
after redemption. It is apparent that if 
owing to failure of the mortgagors to re¬ 
deem within 00 years there was no re¬ 
demption, the perpetual lease would not 
come into existence. As a mere contract 
for the grant of a perpetual lease after an 
uncertain period of time, if any at all, the 
clause is no 1 mger enforceable because 
the original parties to it are all dead and 
the present plaintiffs and defendants are 

their representatives. A contract for the 

grant of a lease doe3 not run with the 

land ar.d cannot, therefore, hind the 

representatives of the original parties 
thereto. 

The next question involves a considera¬ 
tion, in the first instance, of the ques¬ 
tion as to whether the gro/e is an accss- 
sion within the meaning of S. 63 of the 
Transfer of Property Act and whether, if 
an accession, it is or is cot capable of 
separate possession or enjoyment. I am 
of opinion that the gro /e as a grove is 
both an accession and is incapable of 
separate possession and enjoyment. The 
grove, in order to be enjoyed as a grove, 
has to be maintained and the frmts and 
produce of it are to be enjoyed. This can¬ 
not be done without detriment to the land 
on which the grove stands. On the other 
hand, if the grove were to be cut down, 
the timber can be removed and is capable 
of separate enjoyment. The case there¬ 
fore, in my opinion, is a case of an acces¬ 
sion which has been acquired at the ex¬ 
pense of the mortgagees, ani if it is to he 
put to its full use, it is incapable of sepa¬ 
rata possession or enjoyment without de¬ 
triment to the principal property. I have 
already referred to the clause in the mort¬ 
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gage-need under which c-xj-refs powei _ 
consent was given to 'the mortgagees to 
plant a grove if they like 1. In pursuance 
oi that assent of the mortgagors the mort¬ 
gagees ha T e planted a grove which they 
were perfectly entitled to do. It is im¬ 
material whether the assent was obtained 
previously or whfther it was obtained 
just at the time when the grove was being 
planted. There was clearly an original 
assent given to the mortgagees within the 
meaning of S. 63. It follows, therefore, 
that tl 0 grove as a grove has been ac¬ 
quired it the expense of the mortgagees, 
is not capable of separate enjoyment, and' 
its accession has been made with the as¬ 
sent of the mortgagors. Under these 
circumstances the mortgagees are entitled 
to insist that the plaintiffs-mortgagors 
must take the land with the grove and pal* 
to the mortgagees the posts thereof. 

The learned Aivocate for the appellants 
contends that the Full Bench case of 
R'Kjhunandan Rai v. Raghunandan Pm 
d(*- (1) is an authority for the proposition 
t lat a giove jg capable of separate enjoy- 
ment. It is urged that unless it be sup¬ 
posed that that was held by the Pull 
Bench,, it is not easy to see how the 
decree in that cise could have been passed 
under which the mortgagor did not get the 
grove or timber but the mortgagee was 
allowed to remove the timber 'and" appro¬ 
priate it. It is urged that if the Pull Bench 
thought that a grove is incapable of sepa¬ 
rate enjoyment, then in the event of there 
being no assent of the mortgagors, the 
accession ou’ht to have gone to the 
mortgagors with the land under the first 
paragraph of S. 63. The learned Judges 
who foimed the Pull Bench, however 
have nowhere said that a grove as a grove 
is capable of separate enjoyment. I am 
not, therefore, bound to assume that this 
must have been their view simply because 
a contrary res lit might appear to logically 
ijollow fiom a contrary hypothesis. That 
de usion might have been based on the 
broad equitable gtoutd that mortgagors 
are at best entitled to have the land 
restored in its previous condition and 
without the acquired accession which can 
be removed without detriment to the 
land. The Full Bench case is distin¬ 
guishable from the present case because 
qn that case the alleged contract that the 
mortgages would be entitled to plant a 
{i) 
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grove, which had been pleaded in the 
written statement, was not proved to the 
satisfaction of the Court l-ebw nor 
pressed before the Full Bench. In my 
•opinion the present case comes exact!' 
within the second clause of S. 63 an the 
plaintiffs, therefore, are hound to take 
the land with the grove and pay for it. 


unenforceable in law. The principle on 
which the doctrine of clog on relempfcion 
is based has i ;s origin in he law of 
England, hut i; has b9en recognised by 
British Indian Legislature, and, al .hough 
the English law as such i» not applicable 
to this country, the law enacted in India 
is to He enforced. That la e is to be *ound 


As regards the amour t of compensation, t in S. 60 of the Transfer of Property \ct 

the learned Judge has fixed Bs. 1,800 as It is significant that the usual words to 
a proper estimate Re has calculated 


the total amount that would have been 
spent for all these years in rearing up this 
grove and has come to the conclusion, to 
use his own words, that ‘‘it is impossible 
to make a very accurate estimate of the 
expenditure which the defendants have 
incurred, hut it set ins to me that a sum 
of 1-ts 1,800 would he a fair estimate. As 
1 have already remuked, tie vxpendituie 
was incurred ui on the faith of a pioaii-e 
made by the plaintiffs If the present 
value of the gro c is Ids 2 300. it is a 
fair estimate to say that K~. 1,S00 was 
the capital spent upon it". It is clear, 
therefore, that Ins estimate of Us. 1,800 
is of the total amount spent o i the grove 
and does not include the \aliie oi i ho 
timber or the interest on the amount 
spent It may be that in calculating the 
ammnttbo iearneu Judge nas included 
some infrnst though not full iuteiest 
because the profits made bv the mortga¬ 
gee-* had been praeticalh very little. The 
learned Judge had in his m ud the princi- 
p'es which ought to govern the calculation 
of the estimate and, in my opinion, nis 
estimate must he accepted as a finding of 
fact. 

1 \v>uld. therefore, dismiss both the 
ap> ( ah ard cross ol jecti< i s. 

Mukerji, J — 1 entirely agree with 
my 1 al lied brother that both the appeal 
and'the'cross-objpctions mi st he dismissed 

As pointed out by my learned hi other, 
there aie two points in the case, (ij 
whether the agreement that the mortga¬ 
gees were to continue in possession of tiio 
mortgaged land inspite of the receipt of 
the mortgage money was a clog on 
redemption and, therefove, must he dis¬ 
regarded and (2) whether the mortgagors 
should get the trees without; paymer t. 

In pursuance of an agreement in the 
mortgage-deed, the mortgagees planted 
the grove. The question is whether in 
spite of their planting the grove, the 
agreement that the mortgagees were to 
.continue in possession must he treated as 


ho found in so many sections of the 
Transfer of Property Act, namely ‘in the 
absence of a contract to the contrary', 
do not find a? y place in S. 60 of the 
Transfer of Property Act. The rule enacted 
t hereby is this. Whenever the principal 
mortgage money has fallen due, the mort¬ 
gagor on payment to the mortgagee may 
require the latter (<,) to deliver the mort¬ 
gage deed, (/>) to deliver possession, ( c) to 

re-transf r the property. Thi < S. 60 
came in for interpretation by their Lord- 
ships of the Privy Council in the case ’ of 
Mohammad Sher Khan v. Raja Set/h 
Sivami Datjal (5) and their Lordship j 
remarked that the language of the secti n 
was unqualified. It seems to me to be 
clear, both on the language o the law 
and on authority, that any agreement 
contained in the rnertgage-doed which 
prevents the mortgag >r from acquiring 
possession of the property cn payment 
of the mortgage money is not enforceable, 
and must ie disregarded. The mortgagor 
has an absolute right to set back the 
property on payment. Of course where 
there is a subseq lent transaction which 
extinguishes or modifies the right to 
redeem which the mortgagor possesses, 
the m liter would be different. Such a 
ca^e is provided for bv the second para¬ 
graph of S. 60 The first quss;ion, there¬ 
fore, must l)e answered in favour of the 
mortgagors. 

The second question is whether the 
mortgagors ought to have the grove with¬ 
out payment. S. 63 is the law on the 
point. The grove is an a {cession and, 
therefore, under the general law as 
enacted in paragraph 1 of S. 63, it ought 
to go with the laid to the mortgagors. 
Tnere are. however, certain exceptions 
enacted. The first one is that where the 


(5; 10 22 R. C. 17=14 AC. I°5=i0 I. A. HU—9 
0. L. J. 4 1 — V2 W. L. J. 5 U 4=25 O. C. 8= 
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mortgagee has spent money do acquire an 
accession and the accession is capable of 
separate enj >ym< nb without icfcriment to 
the principal property, the mortgagor 
cannot have it without paying for the 
same. The question is whether a grove 
is a property which is capable o‘ separate 
enjoyment. If it be capable cf seprite 
•enjoyment without detriment to the 
principal property, the morigagor must 
pay for it if he wants to get it. There 
can be no doubt that there aie two uses 
of the grove. A grove involves the right 
to maintain the trees on the spo*. It 
also in dudes a right to remove the timber. 
Of the two rights that exist in the holder 
of the grove, one is capable of separate 
■enjoyment and the other is not. If the 
owner of the grove wa* ts to ei joy it with 
the t«ees standing on the sj ot, he cannot 
enjoy the trees as a) ait frem the land. 
On the other hand, p he wants to cut 
down the trees, he can sep irately enjoy 
the timber. Thao being the case, it must 
he taken that the question is not capable 
of an answer without losing sight of the 
fa;t that a grove Jan bo put to two uses. 
It is no doubt open to the person occupy¬ 
ing the grove to say that lie would not 
^enjoy it a9 a grove hut be would enjoy 
the timber. In the la ter case, it would 
be open to the morfcgigee to remove the 
timber if the mortgagor is not willing to 
pvy for the same. This was held by me 
to he the law in Chhakauri Singh v Ram 
Brichh Singh (6), decided on the 27th of 
November, 1924 A similar view was 
taken in the F. B. ca>e cf Raghu N and an 
v. Raghu Nandan (4). 

In this particular case, the merteagees 
say that they are not disposed to cut and 
remove the timber and they want to enjoy 
1 he grove as a *rove. Now the question 
is whether they can do so, if the mortga¬ 
gors are unwilling to pay for it. I agree 
with my learned brother that the mortga¬ 
gees cannot enjoy the grove apart from 
the land itself That being the case, the 
grove must gj with the land. I have 
already stated that here the mortgagees 
are unwilling to cut and remove the 
timber. 

The next question is whethor we can 
compel the mortgagors to pay for the 
grove, that is to say, the trees as they 
are standing on the spot. There are two 
cases in which the mortgagor can be 
-c ompell ed to n «.v for the acces non. namelv 

(6) S. A. No. 77 J of 1J2-J. 
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(1) where the accession is nec^mry for 
1 ho preservation of the property ar-d (2) 
where the ascessior- was acquired with 
the assent of the rnoitgagor. This is a 
case in which the ajeession w is acquired 
with the assent of the mortgagors. The 
mortgagors not only said that the mort¬ 
gagees might jlant a grove hut they pro¬ 
mised that they would not take back tho 
land at all. In tie circumstances, tie 
mortgagors mu it fay compensation. 

By the Court.— The decree of the 
Court below is maintained and the appeal 
and the cros j-ohjecti m * a -e dismissed 
v ith costs 

Appeal dismissed. 
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S IT L AIM AN AND DANIELS, J f. 

Motilal— Appellant. • 

v. 

B is ka m h h ar Nath — Res pond en t. 

First Appeal No. 219 )f 1923, Decide I 
on loth April, 1925, from an order o f the 
Small Cause Court, Agra. 

Civil P. C., 0. 22, Ilr. 3, 4 and 10, S. 141 and 0. 

/•’. Ll—Applicint to set aside ex parie decree dy¬ 
ing —- o appeal lies from order subUitnt.ng legal 
representative. 

No appeal lies from an ord.r, bringing a cer¬ 
tain person on the record as the legal repre-e na¬ 
tive of a deceased party, whi ;h was passed cu an 
application to *91 aside an ex parte dicree 

[P 432, C 1] 

Shi am Krishna Dai —for Appellant. 

Kailas Nath Katju and G. Agarw.il /,— 
for Respondent. 

Sulaiman, J —This is an appeal by 
the plaintiff from an order dated the JQth 
of November, 1923. The plaintiff ha I 
instituted a suit against Chhunnu Lai 
and obtained an ex p xrte decree. Chhunnu 
Lai applied to have that ex pxrte decree 
sej aside, and while that application was 
pending, he died. His son, Bishambhar 
Nath, applied to continue the application 
as tho legal representative of the deceased 
applicant. Moti Lai, on the other hand, 
objected to the application on the ground 
that the right to sue did not survive, and 
that, thereto]e, Biihambhar Nath, though 
the son of the deceased, was not his legal 
representative so far as this case was 
concerned. In support of his contention 
Moti Lai relied on an alleged oral will 
said to have been made by the deceased 
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Chhunnu Lai uncer which he is said fco 
have direct*d that this litigation should 
he put an end to and that the decree 
passed against him should be acoepted. 

The learned Subordinate Judge in dis¬ 
posing of the application of Bishambhar 
Nath, woich professed to have been made 
under 0. 22, rule 4 (l) of the Code of 
Civil Procedure, proceeded to consider, 
first, whether the right to sue fid or did 
not survive. In this connection ho felt 
himself called upon to go into the question 
of the alleged will and came to the conclu¬ 
sion that this will hid n >t been establish¬ 
ed. He, therefore, held that the right to 
sue did survive to the son. He has ac- 
cordingh passed an order granting the 
application of Bishambhar Nath. 

An appeal has been preferred from this 
order. On behalf of the respondent a pre¬ 
liminary objection is taken that no appeal 
lies. It is conceded by the learned vakil 
for the appellant that, if the case had 
fallen under Order 22, rules 3 and 1, the 
order passed would have been final and 
no further appeal would lie. EL con¬ 
tention, however, has been twofold : first, 
that the case fell under Order 22, rule 10, 
and that, therefore, an appeal lie3, and, 
secondly, that it is in effect a case where 
the Court below has refused to record an 
adjustment of the claim. We are of opi¬ 
nion that it is impossible to hold that 
Order 22, rule 10, has any application to 
this case That rule only applies to cases 
other than those previously mentioned. 
In cases of deaths of parties, the rule-; 
applicable are rules 3 and 4, which would, 
therefore, exclude the operation of rule 10 
altogether. Furthermore, it is only by 
analogy or by applying S. 14 L of the Civil 
Procedure Code that we can bring in these 
rules, for the proceeding pending before 
the Court below was not the suit itself 
but an application to set aside an ex pirte 
decree. When in an original suit no ap¬ 
peal is provided from an order bringing a 
certain person on the record as the legal 
representative of a deceased party, much 
less would an appeal lie from such an 
order passed on an application to set aside 
an ex parte decree. 

The other contention also, in our opi¬ 
nion, has no force. Tnere was no sugges¬ 
tion anywhere In the objections filed by 
Moti Lai thac the claim itself has been 
adjusted, compromised, or settled. These 
words are not to be found in the order 
Ippealed from. The Court below ha3 


considered the question of the will merely 
in connecfion with the question as to 
whether the right to sue did or did not 
survive. It is in fch it connection that the 
evidence has been discussed The finding 
of the learned Judge that the right to 3 ue 
did survive and that the respondent as his- 
3on is the legal representative of the de¬ 
ceased Chhunnu Lai must be accepted as 
final for the purpose of this case., and the 
order cannot be set aside in appeal. 

The result is that this appeal is dismiss- 
el with costs. 

A ppexl dismisse l. 
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Mukerji and Daniels, JJ. 

Mt. BJiuti — Appellant. 

v. 

B is lies h a r S i n <j h —U espondcnt. 

E. First Appeal No. 513 of 1923, De¬ 
cided on 15th December, 1921, ajainst 
the order of the Sub J., Ben ires. 

Civil I\ C., .S'. GO — Agriculture the only source 
of livelihood —.$’. G J applies. 

A person who has no ocher source of livelihood 
than agriculture is an agriculturist and louses in 
his occupation are ex3 npb fro n at;achmeut. 

Per Daniels, J .—The burden of proving that the 
case falls under S »> Civil P. 0 , liei on the per 
9on objecting to t ie abbishin.it. 11 Don. 475• 
Doll. [P. 433, C. 2] 

Kailas Nath Katju —for Appellant. 

I far end ra Krishna Mukerji — for Res¬ 
pondent. 

Mukerji, J. — Che appellant in this 
case Was a judgment-debtor in the lower ^ 
Court. There is a decree for money 
against her, and in execution of it, her 
two houses were attached. She came to 
Court with the allegations that she was 
an agriculturist and the houses were occu¬ 
pied by her and that therefore, these were 
exempt under S. GO, clause fcj of the Civil 
Procedure Code from attachment. The 
decree-holder in his reply did not state at 
all what was her occupat on, if the judg¬ 
ment debtor was not an agriculturist. He 
simply stated that the judgment-debts 
were due and she was boind to pay. The 
learned Subordinate Judge examined evi¬ 
dence and came to the conclusion that 
the appellant had ceased to be an agricul¬ 
turist inasmuch as she had sold her fixed 
rate tenancy in 1919. 
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In this Court it has been urged that 
the evidence has been -wrongly weighed 
by the lower Court and that it does esta¬ 
blish that the appellant is an agricultu¬ 
rist. 

It appears that the decree-holder him¬ 
self was examined at a previous stage in 
this very litigation. This was on the 11th 
of November, 1922. It further appears 
that somebody else had laid claim to one 
of three houses originally attached. Then 
the decree-holder stated the whole history 
of the residence of the appellant in the 
village Kanta. He said that the appel¬ 
lant wa* unhappy in her husband’s house 
and came to live in her father’s village 
Kanta. There*she was given some land 
to 1’ve on and her father built these 
house? lor her. Ho also stated that the 
appellant owned to pairs of bullocks for 
cultivation Besides this admission of 
the decree-holder, there is evidence of die 
appellant herself and some patwari’s 
papers. Two patwaris were examined 
and they said that in their papers the ap¬ 
pellant was still recorded as a fixed rate 
tenant of certain lands and as a shikmi 
tenant of three years standing of others. 
The appellant also summoned one Jage 
shar, who deposed.that she had 18 or 20 
bighas of land of her own and had taken 
some shikmi land from him on rent. But 
when the appellant was asked by the 
decree-holder if she knew Jigeshar, she 
denied. From this fact an inference has 
been drawn that the story of the Jage 
ahar’s sub-letting any land is untrue. 1 am 
unable to agree with this view. It is 
admitted that although the appellant be¬ 
longs to an agricultural caste, namely, 
Kurmi, she lives more or less in seclusion 
and her son looks after her cultivation. 
On evidence, I am satisfied that the only 
means of livelihood of appellant is agri¬ 
culture and she has no other means of 
livelihood. 

• The suggestion of the decree-holder that 
the appellant may be living on the charity 
of her son has neither been alleged nor 
proved. The evidence is all one way 
and should be accepted. 

The exemption that is granted is based 
on the language of law and, if the cise 
comes within the language of the law, the 
exemption must be granted. The question 
is whether the appellant is an agriculturist 
and whether she occupies these houses. 
The Bombay High Court in the case of 
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Dcvare Hedge v. Vaikunt Subayci (I), 
held that although a certain person had 
lost his agricultural land, he did not cease 
to he an agriculturist if he was cultivating 
soil for remuneration. As the appellant 
has got no other source of livelihood, as 
she did cultivate land and as she has still 
got some shikmi land, I think she must 
succeed. 1 would, therefore, allow the 
appeal, set aside the decree of the Court 
below and exempt houses from attach¬ 
ment. 

Daniels, J. —1 concur with consider¬ 
able hesitation. The burden of proving 
that the case falls under S. GO Civil Pro f 
cedure Code lies on the objector. It isi 
not for the decree-holder to prove what' 
her occupation is. It is for her to show 
that she is an agriculturist. I do not like 
reversiLg the decree of the Court below 
on a quostion of fact when the evidence 
adduced by the objector that she still has 
cultivation has been found by the Court 
below to be false and that finding is not 
seriously challenged in this appeal. If 
the oral evidence is false the entries in 
the patwari papers can carry very little 
weight. 

The only fact which induces me to 
agree to ihe decree proposed by my learn¬ 
ed colleague is the admission of the 
zamindar made in answer to a previous 
objection, It may he idiat the statement 
was made for the purpose of the o ejection 
which was then pending, but this cannot 
be assumed and the decree-holder cannot 
complain if it is used as strong evidence 
against him. 

If it were proved that the applicant 
had no cultivation at all her house would 
not he the house of an agriculturist with¬ 
in the meaning of S. GO (c) Civil Proce¬ 
dure Code merely because she had a fixed 
rate homing up to the year 1919, four 
years before the period to which the pre¬ 
sent objection relates. 

By tne Court. —We allow-the appeal, 
set aside the decree of the Court below 
and dismiss the application of the decree- 
holder so far as it goes for the attach¬ 
ment of the houses objected to. The ap¬ 
pellant will have her costs in both the 
Courts. In this Court, having regard to 
the fact that the value of the houses at¬ 
tached is not much we assess the counsel’s 
fee for the successful appellant at the sum 
of Rs. 20. Appeal allowed. 

(1) [1917] 41 Bora. 475=39 I.C. G39 = I9 bJTT 
L.R. 2S1. 
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Walsh and Boys, J.T. 

Emperor —Appellant. 

v. 

Kutroo —Accused. 

Criminal Appeal No. 71 of 1925, Deci¬ 
ded on 5th March 1925, from an order of 
the S. J., Kumaun. 

Arms Act , S. 30 —Search illegal yet if evidence is 
conclusive conviction is proper obiter ; Two 
persons must t.e the present at the search—One ma¬ 
king the search and the other officer specially ap¬ 
pointed. 

Although the search is illegal, a person can be 
convicted where the evidence against him is con¬ 
clusive. 35 A. 75 Fell. [P 4 34 C 2) 

The ordinary meaning of “ in the course of any 
proceedings instituted ” in S.30, ‘ is in the-course 
of any legal proceedings which have already 
begun, 

Obiter : The words “ in the presence oi some 
officer specially appointed ” mean that there 
must be at least two persons, namely the person 
making the search, and the officer specially ap¬ 
pointed, within the meaning of S. 30 who is pre¬ 
sent at the search. [P 434 C 2 ; P 435 C 1] 

Lalit Mohan Bauerji —for the Crown. 

Hamid Hasan —for Accused. 

Walsh, J .—In our view this appeal 
succeeds on the merits, but not upon 
the point of law upon which the Govern¬ 
ment sought by the appeal to challenge 
the decision of the learned Judge. This 
miscreant, as he appears to be, having the 
reputation of a badmash likely to be en¬ 
gaged iu dacoities, was suspected of hav¬ 
ing arms and ammunition in his house. 
Thereupon a patwari, who, by the rules 
applicable to Kumaun, entitled to exer¬ 
cise the powers of a police oflicer, search¬ 
ed his house with witnesses and found 
% gun-powder, some dynamite, and a deto¬ 
nator and fuse. He was thereupon con¬ 
victed and sentenced to nine months 
rigorous imprisonment and a fine of Rs. 50. 
He appealed and took the point that there 
had been no proper search because there 
had been no order under S. 25 of the 
Arms Act, and because the search was not 
made in the presence of an officer special¬ 
ly appointed or by virtue of his office 
under S. 30. "We agree with this view for 
reasons which we will state in a moment, 
hut the learned Judge overlooked the fact 
that in spite of the search having been 
made under circ amstances which render¬ 
ed it not lawful, the appellant had nonthe- 
less been found guilty on perfectly plain 
evidence of the offence with which he was 
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charged. In allowing the appeal and 
quashing the conviction the learned Ses¬ 
sions Judge, although he did not say so, 
by implication committed himself to the 
further proposition, namely that where 
the search is illegal, a person cannot be 
convicted even though the evidence 
against him i3 conclusive. Thi3 is nob the 
law. The point is covered by authority, 
particularly in this Court in the case of 
Emperor v. Sped Ahmad (l), a decision of 
a single Judge with which we agree. In 
that case the search was illegal. Cocaine 
was found in the house of the accused and 
he was properly convicted. In this case 
the appellant was properly convicted, 
even although, for reasons which I am 
about to give, the search was illegal. In my 
view the argument upon which the appeal 
on behalf of Government has been based 
overlooks the significance of the term “ in 
the course of any proceedings instituted.” 

I think it better not to speculate as to 
why these words are there, except to say 
that possibly the legislature thought that 
where an act, like the possession of arms, 
was equivocal, and might be innocent or 
might be unlawful, that quesfcion'Jepending 
on the existence of a license, unlimited 
right of search ought not to oe conferred 
on the police. But 1 entertain no doubt that 
their effect is to cut down the general 
power of search under S. 165 by a police 
officer. The provision is applicable where 1 2 
a search is to be made under the Code of 
Criminal Procedure, in respect of such an 
offence as this, in the course of any pro¬ 
ceedings instituted in respect of such of¬ 
fence. The ordinary meaning of that lan¬ 
guage is, in the course of any legal pro 
ceedings which have already begun. The 
use of the expression “ instituting pro¬ 
ceedings ” in this Act is made plain by 
the preceding section, where it is clearly 
^sed in reference to the commencement of 
some legal proceeding in a Court. That 
this view is the ordinary meaning of the 
English legal terminology is supported by 
the decision in Thorpe v. Priestnall (2). 
Under these circumstances I am clearly 
of opinion—no proceedings have been ins¬ 
tituted—that the patwari who made the 
search in this case, was not legally autho¬ 
rised to make it. I may add, although it 
is not necessary for our decision, that in 
my opinion the words ‘ in the presence 

(1) [1913] 35 All. 575 = 11 A. L. J. 933=22 
I. C. 163=15 L r. L. J. 19. 

(2) [1997] 1 Q.B. 159. 
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of some officer specially appointed ” mean 
that there must be at least two persons, 
namely the person making the search, 
and the officer specially appointed with¬ 
in the meaning oE S. 30 who is present at 
the search. 

The appeal must, therefore, be allowed 
and the conviction restored, but inasmuch 
as the Government in the special circum¬ 
stances of this case doe3 not press’for 
further imprisonment than that already 
undergone, we indict punishment of one 
month and uphold the tine of Rs. 50. The 
accused having already served one month, 
need not surrender. 

Boys, J. —I agree. The first section to 
which reference has been made is S. 25 
of the Arms Act. 1 entirely agree with 
the view of Mr. Justice Piggott in the case 
of Bobu Bam v. Emperor (3), that that 
section is intended to apply to the particu¬ 
lar class of cases where there is some un¬ 
lawful purpose alleged regardless of whe¬ 
ther or i ot the person whose house is to 
l)e searc ed has a license for the posses¬ 
sion of l^e arms. In this case, however, 
it is not even suggested that any action 
was tak n under that section. It is neces¬ 
sary, t. -'efore, to look • elsewhere for 
other t wer3 of search if actually the 
search i ‘o be justified. It is clear thai 
S. 30 oi he Arms Act does not itself give 
any po «r of search to anybody. It 
is confined to a statement th it when a 
seacrh is being conducted under the Code 
of Criminal Procedure or the Presidency 
Magistrates Act ‘ in the course of any 
proceedings instituted in respect of an 
offence punishable under S. 19 (/), such 
search ; hall ] be conducted in the pre¬ 
sence of a particular officer it merely 
places certain restrictions on such powers 
of search as may otherwise exist under 
the provisions of the C)de of Criminal 
Procedure. We are not concerned with the 
Presider oy Magistrates Act and we have, 
therefor \ to turn to the Code of Criminal 
Procedure. Ss. 105 and 96 relate to the 
powers of a Court and it is not suggested 
here that any Court conducted or caused 
to be conducted any search. The Crown 
have, therefore, to fall back upon S. 165 
of the Code of Criminal Procedure. There 
is nothing in the Arms Act to limit the 
powers of an investigating officer under 
S. 165 f eept the two qualifications in¬ 
troduced by S. 30 by the words ‘ in the 

(3) [1918] 16 A. L. J. 721=4-7 I. C. 801=19 
Or. L. J. 949. 


course of any proceedings instituted in 
respect of an offence punishable under 
S. 19 (/) ” and by the requirement of the 
presence of a particular officer. 

It is clear that in the case to which I 
have already referred, Babu Ram v. Em- 
peror { 3), no reference was made to the 
words “ in the course of any proceedings 
instituted.” I should be prepared to hold 
that those words, even if the section stood 
by itself, meant that the officer appoint¬ 
ed by Government could only search 
when some case had already been institu¬ 
ted in Court. It is the ordinary meaning oi 
the language. But we are further con¬ 
firmed in that conclusion, and it is render¬ 
ed inevitable, by the use of similar words 
in S. 29 drawn to our attention by Mr. 
Hamid Hasan on behalf of the accused. 
The same meaning, must, in the absence 
of any strong reason tc the contrary—ana 
there is no such reason,—he given to simi¬ 
lar words in two contiguous sections of 
the same Act : and as to the meaning of 
the words in S. 29 it i3 even more clear 
that there can be no doubt, for if a pro¬ 
ceeding can he said to have been institu¬ 
ted within the meaning of S. 30 as claim¬ 
ed by the Crown when nothing has hap¬ 
pened beyond a report to the police (in 
this case the patwari having the powers 
of a police •. officer) as to the suspected 
possession of arms, that meaning must be 
aho given to the words in S. 25 and 
would result in holding that section to 
enact fchac no report must he made of an 
offence under S. 19 (/; without the previ¬ 
ous sanction of the District Magistrate. 
Further it is clear that the language of 
S. 30 is analogous to that of the last 
clause in S. 108 of the Code of Criminal 
Procedure “ no proceedings shall be 
taken in S. 132 of the same Code “ no 
prosecution shall he instituted in S. 188 
“ any proceedings taken.” I agree with 
Mr. Justice Walsh that it seems likely 
that the words in the course of any 
proceedings instituted ” were inserted 
with the intention of restricting the 
powers of ‘an investigating officer in ma¬ 
king searches for arms where, even parti¬ 
cularly where, there was no known un¬ 
lawful purpose. Such restriction does not* 
wholly deprive the authorities of power 
to search or to cause a search to be made 
merely because there is no known “ un¬ 
lawful purpose ” bringing the case within 
S. 25 and no proceeding already instituted 
in Court bringing the case within S. 165 
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of the Code of Criminal Procedure con¬ 
trolled by S. 30 of the Arms Act. A Ma¬ 
gistrate acting as a Court could proceed 
under Ss. 96, and 105. This is sufficiently 
clear from the Privy Council case : Clarke 
v. Brajeadra Kishore Roy'Chowdhuri (4). 

That is, however, in any case a ques¬ 
tion only of expediency. I agree with the 
order proposed by Mr. Justice Walsh. 

Appeal all07Ved. 

(4) [ 1012 ] 39 Cal. 953=39 I. A. 103=(igi2) 

M. \Y. N. 760 -12 M. T . T. 171 = 10 A. L. J. 

193-16 C. L. J. 231=10 C. \Y. N. FG5= 

23 M. L. -T. 32=14 Bom. L. R. 717=16 I. C. 

501=13 Cr. L. J. 693 (P. C.) 

— 
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Mukerji and Boys, JJ. 

Ramzan Baksh and others —Defend¬ 
ants—Appellants. 

v. 

Muhammad Ishaq —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 506 of 1923, Decided 
on 2'0th February J925, from a decree of 
the Dt. J., Allahabad. 

TAmUa'inn Act, S. 12— Total 'period to be 
allowed is period as shown in Sell. 1, p 1 us time 
taken for copy of judgment and time taken for copy 
of decree. 

An appellant would be within time, according 
to S. 12 if his appeal is hied within the total 
anount of periods gritted to him, namely, the 
initial period granted by Schedule 1, plus the 
time requisite for obtaining a copy of the decree, 
plus the time requisite for obtaining a copy cf the 
judgment. Of course, if any of the two periods 
requisite for obtaining copies over-lap each other, 
one of the overlapping periods has to be left out 

of account. 42 All. 230 not FoV. ! P 436 C 2] 

Haribans Sahai —for Appellants. 

Zamirul Hug for Respondent. 

Mukerji, J.—The sole question for 
determination in this appeal is whethei 
the appeal presented before the lower 
appellate Court was within time. That 
Court dismissed the appeal on the ground 

that it was time-barred. 

The fapts briefly are these —The decree 
sought to be appealed against was - passed 
on the 22nd of September 1922. The 
appeal was filed on the 27th of November 
1922. A copy of the judgment was applied 
for on the 23rd of September 1922 and a 
notice was given of the copy being reidy 
on the 23rl of October of the same year. 
The decree was for partition anl had to 
be engrossed on a stamped paper. The 


successful plaintiff did not provide the 
stamp paper till a very late date. On the 
15bh of November 1922, an application 
was made for a copy of the decree to be 
appealed against. As a matter of fact, 
the decree was not signed by the learned 
Subordinate Judge who passed it till 25th 
of November 1922. A copy was made of 

the decree on the same date and was 

» _ 

handed over to the appellant. Twenty- 
sixth of November was a Sunday. As we 
have already-stated, the appeal was filed 
on the 27th of November 1922. 

The learned Judge, in dismissing the 
appeal as rime-barred, has not given hi% 
reasons very clearly. As we take it, it 
appears that he was of opinion that an 
application for a copy of the decree ought 
to have been made while the period of 
limitation, initially granted by the First 
Schedule of the Limitation Act, was yet 
unexpired. 

To find out whether the appeal before 
the lower appellate Court was within time 
or not, wo have to look for guidance to 
S. 12 of the Limitation Act. Under that 
Act wo have got three periods for com¬ 
putation of limitation. 

The first period is the initial period 
granted by the several articles of Schedule 
1 ; the second period is granted by para¬ 
graph 2 of S. 12 which says that tho 
time requisite for obtaining a copy of the 
decree will be excluded ; then the third 
period is granted by paragraph 3 of the 
same section ; the time requisite for 
obtaining a copy of the judgment on which 
the decree is founded shall also be exclud¬ 
ed. Giving the language its general and 
ordinary meaning, it would appear that'an 
appellant would be within time, if his 
appeal is filed within the total amount of 
periods granted to him, namely, the initial 
period granted by Schedule 1, plus the 
time requisite for obtaining a copy of the 
decree plus the time requisite for obtain¬ 
ing a copy of the judgment. Of course, if 
any of the two periods requisite for obtain¬ 
ing copies over-lap each other, one of the 
over-lapping periods will have to he le:t 
out of account. 

The authorities on the point do not 
seem to be quite agreed. In DinDayal v. 
Ramesawar (l), it was held by Mr. Kan- 
haiya Lai (as Mr. Justice Kanhaiya Lai, 
then was) that it wag open to an appel¬ 
lant to make his application for the second 

(i; [1914] 13 O. C. 74=28” lTc. 166=2 O. L. J. 
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cony within the period of limitation ag 
extended by his obtaining the first copy. 
The same view was taken in Rajani 
Kanta Kapali v. Kali Mohan Das Kapali 
(2). Coming to our High Court;, in 
Mulraj v. Niadar Mai (3), it was remark¬ 
ed that an appellant was bound to apply 
for a copy of the decree and a copy oi the 
judgment at; one and the same time at 
any rate, within the initial period of 
limitation. So far as we have been able 
to examine actual dates involved in the 
case, the appeal was entirely time-barred 
at the date it was presented. In those 
circumstances, it was not necessary for 
their Lordships to say that it was incum¬ 
bent on an appellant to apply for copies 
at one and the same time and within the 
period provided by the first schedule. In¬ 
deed there is no clear provision of law to 
that effect to he found in S. 12 of the 
Limitation Act. There can be no doubt 
that on che merits, the. decision of this 
Court was perfectly right. 

Coming back to the tacts of the case 
before us, the appellant had 30 days, plus 
31 days, plus 11 days ; total 72 days from 
22nd of September 1922, within which to 
appeal. The appeal, filed on the 27th of 
November 1922, was well within these 72 
days. The appeal was, therefore, present¬ 
ed within the period of limitation. 

Yve allow the appeal, set aside the 
decree of the Cou*t below and remand the 
appeal to the lower appellate Court for 
disposal according to law. The costs in 
this Court will be paid, at all events, by 
the respondents. The costs in the Court 
below will be within its discretion. 

Appeal allowed. 

(2) [191(3] 21 C. W. N. 217=38 I. C. 06. 

(3) [19201 42 All. 260=53 I. C 815. 
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Sulaiman and Boys, JJ. 

Ghumna and anothei — Defendants— 
Appellants. 

v. 

Ham Chandra Rao and anothei —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 595 of 1923, Decided 
on 19th March, 1925, from a decree of 
the Dc. J., Benares. 

★ (a) T. P. Act, S. 120 —Gift voidable by donor — 
Donor's heirs can avoid after donor's death. 

A gift voidable at the option of the doner can 
be avoided after his death by his heirs. 

[P. 438, C.2] 


★ 16) Contract Act , .9. 21—Gift in consideration 
of fiOur e illicit intercourse—Gift is void. 

Where the donor made a gift of the property to 
a husband and wife, on condition that he should 
have physical enjyonont of the latter, 

Held: that the consideration for the transfer, 
being the future illicit connection, the agree¬ 
ment was obviously both immoral and oppo-ed to 
public policy within the meaning of S. ‘i '>. 28 
Mad. 413 Bel. on. [V. 438, C. 2J 

Surendra Nath Sen —for Appellants. 

Tej Bahadur Sapru , Peary Lai Bauer - 
fee and Gadadhar Prasad—(or Respon¬ 
dents. 


Sulaiman, J.— This is an appeal by 
defendants Nos. 4 and 5 who are trans¬ 
ferees penednte litc arising out of a suit 
brought by the plaintiffs as the heirs 
of one Rama Kant for possession of a 
bouse jy avoidance of a deed of gift dated 
the 21st of November, 1921. The plain¬ 
tiff's claimed that she deed of gilt had 
been obtained by fraud and was also void 
as being for an immoral and illegal consi¬ 
deration. They further alleged that their 
father, More-Invar Rao, who would have 
been the heir to the ieceased Rama Kant, 
had become a sanyasi and, therefore must 


be treated as civilly dead and the plaintiffs’ 
were the real heirs. The claim was con¬ 
tested by the transferees and the plaintiffs 
right to maintain the suit or to challenge 
the relation was disputed. 

Both the courts below have given the 
plaintiHs a decree. 


The facts as found B are as follows:— 

Rama Kant deceased became infatuated 
with Musammat Prabhawati, defendant 
No. 2, who is at present undergoing a 
sentence of transportation for life. She 
and Gobind, defendant No. 1, (who has 
since been hanged and who was passing as 
her husband) along with ancfiber person 
entered into a conspiracy to obtain the 
bouse by way of gift from Rama Kant 
and then to murder him. In order to 
obtain their object, they got a dee] of gift 
executed by him and assured him that 
Mt. Prabhawati would live with him and 
in fact they executed a contemporaneous 
agreement under which it was agreed that 
they all would live and mess together an! 
no one would be able to dispose of his or 
her property in the life-time of the other 
and that after Gobind Rao’s death, if the 
two other persons disagreed or separate! 
they 'would have certain soecific shares in 
the property and that if any two died, the 
third would be the complete owner. The 
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deed of gift and the agreement were regis¬ 
tered on the 25bh of November, 1921, and 
within a month of their registration, 
Rama Kant was murdered by the donees. 
The donees and the other conspirator were 
put up on their trial and convicted. While 
the criminal case was pending, the present 
plaintiffs instituted the suit, and it was 
during the pendency of the suit that 
the donees purported to make a gift of this 
house to the two persons whom the pre¬ 
sent appellants represent. 

The plaintiffs’ right to maintain the 
suit in view of the fact that their father 
has becomg a sanyasi has not been chal¬ 
lenged in second appeal. 

The main point urged before us is that 
the Courts below were wrong in holding 
that the said gift can be avoided by the 
present plaintiffs. The contention before 
us has been that the gift, if voidable, 
could only have been avoided by the 
deceased Rama Kant, if he exevcised his 
option during his life-time, and that if for 
any reason ho failed to exercise such 
option, that right did not survive to his 
heirs, the present plaintiffs. 

We are quite unable to accept this con¬ 
tention. It is not quite correct to say 
that the right of exercising such an option 
is like a personal contract which does not 
survive to the heirs of the promisor. The 
right is given to the promisor under 
statute. Furthermore, a deed of gift is 
more than a mere contract. It is a con¬ 
veyance. The present plaintiffs can 
claim that there was no absolute transfer 
of the property at all hut it was a quali¬ 
fied transfer i. e , subject to the right of 
the trnsferor to avoid it if he chose to ao 
so. The plaintiffs, therefore, can claim 
the property by avoiding the deed of gift 
which could have been avoided by their 
predecessor. There does noo seem to he 
any valid ground for saying that the right 
does not survive to the present plaintiffs. 
This is specially so in the case where the 
donees themselves have. prevented the 
transferor, by murdering him, from exerci¬ 
sing his right of option. It seems to us 
that the plaintiffs can claim the property 
and ignore the gift because it was not 
absolutely binding on Rama KaDt provid¬ 
ed of course they come within the period 
of limitation as they have done in this 
case. 

In analogous cases it has been held 
that in case where an immediate rever¬ 
sioner who has a right to aviod an aliena¬ 


tion made by a Hindu widow without 
legal necessity, dies before he exercised 
his option, his heir can maintain a 
suit, vide: Sarju Prasad Raut v. Mangal 
Singh (l), decided by a Bench of which 
one of us was a member. In the case of 
Muhammad Muzammilullah Khan v. 
Mithu ual (2), a Full Bench of this Court 
held that even a transferee of joint family 
property can avoid an alienation which 
was voidable on the ground of want of 
legal necessity. On principle, therefore, 
there seems to he no good ground for hold¬ 
ing that the present plaintiffs a3 heir3 of 
Rama Kant cannot avoid the gift which 
was voidable at the option of Rama Kant 
merely because Rama Kant was murdered 
before he could avoid it. The view taken 
by the Court below was, therefore, correct. 

We would go further and hold that in 
this ca c e, on the findings of the lower 
appellate Court, the deed of gift was not 
only voidable but was void ah initio. The 
learned District Judge has found that the 
donor made a gift of the property to a 
husband and wife on condition that he 
should have physical enjoyment of the 
latter. The consideration for the transfer, 
therefore was the future illicit connection 
between the donor and Mt. Parbhawati. 
Such an agreement was obviously both 
immoral and opposed'to public policy within 
the meaning of S. 23 of the Indian Con¬ 
tract Act. Accordingly it is altogether 
unlawful. Being unlawful, it could not be 
a valid considertion for the gift at all. 
The result, therefore, is that the deed was 
not only voidable but was absolutely void 
from the very beginning and it was not 
even necessary for Rama Kant to have it 
avoided by a suit. He could have merely 
ignored it In this view of the matter 
the question whether such a right surviv¬ 
ed to the present plaintiff’s, the heirs, does 
not arise. 

The learned Advocate for the appellants 
Iras contended that the condition that 
Rama Kant should have the physical en¬ 
joyment of Mt. Parbhawati wa3 in 
itself void, but the gift would not 
he void. He has stronly relied 
on a remark in the judgment of their 
Lordships of the Privy Council in the 
case of Ram Sarup v. Bela (3), where 

(lj 1925 All. 339—23 A.L.J. 251=5 L. R. A.Civ. 
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(2) [1910] 33 All. : 83=11 I. C. 220=8 A. L. J 
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(3) [1884] C> All. 313=11 I. A4. 4=4 Sar. 493 

' (P. C.) 


1925 Raghunath Singh v. Mahabir Prasad (Piggotfc, J.) Allahabad 431? 


their Lordships said that an immoral 
condition attached to a gift would be void 
itself but the gift itself would not be so. 
But the facts of that case were quite 
different. There, as their Lordships found, 
the gift as originally made was absolutely 
unconditional and was complete at the 
time when the actual transfer took place, 
but the parties subsequently tried to 
import into the gift a condition which 
was immoral. That is why their Lord- 
ships spoke of a condition being attached 
to the gift. It is obvious that there i3 a 
clear distinction between an immoral con¬ 
sideration for a gift and an immoral con¬ 
dition which is subsequently attached to 
a gift. If the consideration itself is 
immoral, the transfer falls to the ground. 
On the other hand, if a subsequent con¬ 
dition is tried to be attached to a perfect¬ 
ly valid gift, then the condition, if immo¬ 
ral, is void, but the gift remains unaffect¬ 
ed. That a transfer in consideration, for 
future immoral connection is vitiated, is 
fully borne out by authority, vide the case 
of Thasi Mutliukannu v. Shunmugavelu 
Pillai (4). 

On the findings, therefore, the transfer 
was for an immoral and illegal considera¬ 
tion and was absolutely void and was not 
binding either on Rama Kant or his heirs, 
the present plaintiffs. 

The appeal must be dismissed with 
costs including in this Court fees on the 
higher scale. 

Appeal dismissed. 

(4) [1005] 28 Mad. 113=15 M.L.J. 236 
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PlGGOTT AND MUKERJI, JJ. 

Sahu Raghunath Singh and others — 
Plaintiffs—Appellants. 

v. 

Mnliahir Prasad —Defendant— Respon¬ 
dent. 

Second Appeal No. 174 of 1923, Decided 
on 4th February, 1925, from a decree of 
the Dt. J., Budaun. 

Landlord and tenant—G ,vernmcnt—Possession 
o ( owyier in liis own right— Wajib-ul-arz definitely 
asserting their right—Holders of grove recorded as 
occupancy tenants in ordinary village papers— 
Grove holders are not liable to be ejected. 

The zamindar sought to eject the Dlaintiffs 
rroiu a grove situated on two specified plots of 
land within the area of his mahal. Plaintiffs 


pleaded full proprietary title in the grove and 
were consequently required to establish their 

title io the Civil Court. The wajib-ul-arz of the 
village recognised the existence of two different 
kinds of greves (l) groves in which the holders 
wer<i the owners ol the trees alone nut had no 
rights over the ’and and (2) groves that were in 
possession of the persons other t' an the proprie¬ 
tors of the mahal, and in respect of which the 
possession of the owner 'malik) was in his own 
right, aud the zamindar had no right to inter¬ 
fere. The plots over which the grove in dispute 
was standing were included in the latter class. 

Held: that the plaintiffs had full proprietary 
title in the grove, although in the ordinary 
village papers the plaintiffs and their predeces- 
sors-in-title were recorded only as occupancy 
tenants. U’* 440, C. 1] 

Kailas Nath Katju—ior Appellants. 

Narain Prasad Asthana Sc S. B. Johari 
—for Respondent. 

Piggott, J.— This suit irise3 out of an 
attempt made by the defendant, who is 
the zamindar of a mahal, to eject the 
plaintiffs from a grove situated on two 
specified plots of land within the area )f 
the mahal of which the defendant is 
zamindar. On being sued for ejectment, 
the owners of the grove pleaded full pro¬ 
prietary title in the same, whereupon they 
were required to establish the alleged title 
by suit in the Civil Cour'i The present 
suit lias, therefore, been brought by the 
persons in possession oi the grove whose 
ejectment was sought by the defendant- 
zamindar. 

The trial Court decreed the suit for the 
relief sought. The learned Distr ct Judge 
has 39 t aside the decree of the trial Court 
and lias granted a declaration to the effect 
that the plaintiffs are the owners of the 
trees and enjoy the status of grove-holders, 
hut are not proprietors. 

In second appeal we have to deal in the 
main with two contentions. One is that 
the decision of the District Judge is based 
upon a misreading of the most important 
documentary evidence in the case, viz., 
the wajib-ul-arz prepared in the year 
1865. Secondly, it is contended before us 
that the learned District Judge has no¬ 
where dealt with the results of a previous 
litigation between the predecessor-in-title 
of the present parties and that the effect 
of that litigation is to establish the plain¬ 
tiffs’ title as owers of the land and of the 
trees. There is force in both these conten¬ 
tions. The wajib-ul-arz distinctly recog¬ 
nises the existence in this village of two 
different kinds of groves. In Chapter 4 of 
this record of rights it is stated that, in 
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respect; of the ordinary groves in the 
village, the persons who planted the same 
are the owners of the trees, but have no 
rights over the land. The zemindar has 
a right of re-entry as soon as the land 
loses the character of a grove and, what 
is more, ho can interfere to prevent the 
planting of new trees. In substance, this 
clause recognises in favour of the persons 
who have planted groves in the village 
what is ordinarily described as the status 
of grove-holders. In chapter 3 of the 
same document there is a passage, the 
correct interpretation cf which should 
determine the result of the present suit. 
It purports to give a list of certain 
detached plots of land in respect of which 
it is noted that thoy are in possession of 
persons other than the proprietor or pro¬ 
prietors of the mahal- These plots of 
land are stated to be groves or flower 
gardens. In respect of these it is definitely 
stated that the possession of the owner 
C vialik) of such a grove is in his own right 
and that the zamindars have no right to 
interfere with him. It has not been denied 
in argument that the plots of land with 
which we are now concerned are referred 
to in the list of detached plot3 of land to 
which the above-mentioned clause of the 
v:ajih-ul-o,r: refers. On a fair interpreta¬ 
tion of the clause it seems to us that it 
recognises full proprietary rights in respect 
of these detached plots of land in favour 
of the persons recorded as being in posses¬ 
sion of the same. The learned District 
Judge lias refused to interpret the wajih- 
ul-arz in this sense because in the ordi¬ 
nary village papers the present plaintiffs 
and their predecessors-in-title were recor¬ 
ded as occupancy tenants. A\c do not 
think that this fact can either overrule 
the provisions of the waj’b-ul-ar:, or be 
pressed into service so as to put upon 
those provisions an interpretation which 
seems to us strained and contrary to the 
plain intention of the document. Apart 
from these considerations, we think that 
the lower appellate Court has gene even 
more seriously astray in its reference to a 
certain previous litigation of the year 
1908. In that year the proprietor of the 
mahal, who was the father of the defen- 
. dant-respondent now before us, sued the 
father of the plaintiffs in the Revenue 
Court for assessment of rent. We have 
not got the pleadings before us, hut we 
have got the judgment delivered by the 
Revenue Court in which this suit was 
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brought. That judgment referred to the 
provisions of the ivajib-ul arz, laid stress 
upon the long continued possession of the 
holders of the grove and distinctly found 
that this possession had for many years 
been adverse to the zamindar. It dismis¬ 
sed the suit for assessment of rent upon 
this finding, and not upon a mere finding 
that the persons upon whom rent was 
sought to be assessed were not liable to 
such assessment by reison of their status 
of grove-holders. A curious point was 
taken in the lower Court, to the effect 
that this decision had no force against the 
present defendant because the father of 
the said defendant, shortly before institut¬ 
ing these psoceedings for assessment of 
rent, had executed a deed of gift hy which 
he purported to convey the land apper¬ 
taining to this grove to his son, the defen¬ 
dant. This plea has been sufficiently 
dealt with hy tire learned Munsif in his 
judgment. In any ca^e it seems to U3 
that from the date of this decision the 
present plaintiffs were beyond question 
holding the land in suit adversely to the 
zamindar in the fullest sense of the word 
and, even if they had no valid title befoi'o 
that date, they had perfected a title by 
adverse possession for the full statutory 
period before these present proceedings 
were instituted in the Eevenue Court. 
What the learned District Judge has. in 
effect done is to degrade the plaintiffs 
from their position of owner of the grove 
[malik barjh) as defined in chapter 3 of 
the icajib-ul-arz to that of grove-holders 
as defined in chapter 4. Dor the reasons 
which we have given, we are satisfied that 
the learned District Judge was wrong. 

We set aside the decree of the lower 
appellate Court and restore that of the 
court of first instance with costs through¬ 
out. 

Decree set aside . 
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Sijl aim an, J. 

Ncb(jo,r and others —Appellants. 

v. 

Khase and others —Respondents. 

Second Appeal No. 779 of 1923, Decid¬ 
ed on 25th November, 1924, against the 
decree of the Dt. J., Meerut. 
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(а) Hindu Law — Bc-marriagc — Widow allowed 
to marry husband's brother by caste—Widow can 
inherit both brother's property. 

Where the widow of one brother married the 
second brother, according to the custom preva¬ 
lent in her caste, 

Held; that she was entitled to inherit the pro¬ 
perty left bv both the brothers. 32 All. 480 Bcf. 

[P 441 C l] 

(б) Practice—Here plea—Plea of legal necessity 
cannot be raised in Second Appeal. 

When the point as to the existence of legal 
necessity was not taken expressly before the 
lower appellate Court, 

Held; that it could not be taken in second 

appeal. [P 441 C *2] 

/ 

Jang Bahadur Lai and Shiva Prasad 
Sijiha —l'or Appellants. 

i.V. C. Vaish and K. N. Katju —for 
Respondents. 

Judgment.— This is a defendants’ ap¬ 
peal arising out of a suit for recovery of 
possession liled by the plaintiffs who 
alleged themselves to be the reversioners 
of the last male owner. 

The facts found by the Court below are 
that the property belonged half and half 
to two brothers Gopal and Dewan. Mt. 
Nanhi was first the wife of Gopal. Gopal 
died some 30 .or 32 years ago. On his 
death Mt. Nanhi became the karao wife 
of his brother Dewan. The Judgments 
do not exactly say when Dewan died but 
the oral evidence is that ho died one or 
two years alter the death of Gopal. It 
therefore seems that the death of Dewan 
must have taken place not later than 
18S9 when certain compromise was 
arrived at between the reversioners. Mt. 
Nanhi made two mortgages in 1890 which 
the present plaintiffs now seek to avoid 
on the ground that they were not binding 
on them for want of any legal necessity. 

The Court below appears to have believ¬ 
ed that among Jats to which caste the 
parties belong there is a prevailing custom 
under which karao marriages are allowed, 
that is to say under which widows are 
allowed to remarry. If this practice pre¬ 
vails then a remarriage is not invalid and 
it is not necessary to invoke the aid of 
Act No. 15 of 1S56 to validate such a 
marriage. In the view which has pre¬ 
vailed in the Allahabad High Court the 
Act would then lie inapplicable so far that 
the widow on her remarriage would not 
forfeit her rights in the estate of her 
•former husband, vide. Alula v. Partab (l) 
and several other previous cases. It is 
^ also clear that under S. 5 of the Act she 

~U; Ll ( JiUJ 3* All. 4^J=6 l.C. 110— . A.L.J, 417, 
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would be entitled to inherit the estate ol 
her second husband as if no marriage had 
taken place. Thus Mt. Nanhi would enter 
into the possession of both the half 
shares of Gopal and Dewan as their 
widow, legally entitled to remain in pos¬ 
session for her life. Her death took place, 
on the 5th of February 1909 within 12 
years of the suit. It is, therefore, ap¬ 
parent that the plaintiffs’ claim can in no 
sense be held to be barred by time, the 
cause of action arising in their favour on 
her death when only the succession opened 
to both the estates. 

The next point urged on behalf of the 
appellants is that the compromise, arrived 
at between the reversioners is binding on 
the plaintiffs. This contention has no 
force. In the first place it is not shown 
that the widow was any party to the com¬ 
promise, then again as the lower appellate 
Court; has remarked the exact nature of 
the compromise is not very clear, At any 
rate it is clear that it was not a partition 
of the estate between the reversioners 
during the lifetime of the widow with he? 
consent but it was a mere agreement to 
divide part of that property which was 
the subject-matter of three suits pending 
in case those suits were actually decreed. 
As matters stand those suits were dis¬ 
missed. It is not suggested that the pre¬ 
sent plaintiffs were themselves parties to 
the compromise and therefore also it is 
difficult to say how they can he in any 
way bound by what their predecessors, 
who then had only a spes successionis had 
done. 

The defendants are only holding the 
property by virtue of certain mortgage- 
deeds. The learned vakil for the defen¬ 
dants has urged that the lower appellate 
Court should have found as to/whether 
these had been executed for valid neces¬ 
sity or not. In the first place no specific 
ground as to this was taken in the nume¬ 
rous pleas raised in the memorandum of 
appeal before the lower appellate Court. 
In the next place the learned Judge has 
remarked that it is difficult to see what 
necessity there was for these mortgage- 
deeds in 1890. Apparently none was 
shown to kirn. When the point was not 
taken expressly before the lower appellate 
Court it cannot now be taken in second 

appeal. I accordingly dismiss this app( al 

with costs. 

Appeal dismissed. 
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Lindsay and Kanhaiya Lal, JJ. 

Firm Jhandu Lod-Mithu Lal —Plaintiff 
—Apptllant. 

v, 

Mt, Wilayati Begum and others —De¬ 
fendants—Respondents. 

First Appeal No. 19 of 1922, Decided 
on 2nd March, 1925, from a decree of the 
Addl. Sub. J., Agra, D/- 17th September, 
1921. 

fa) Xe/ofiable Instruments Act, S. 68— Present- 
me it before maturity is nut valid. 

No presentment is valid unless it is made 
after the hi'l h id reached matur'fc". [P. 442, C. 2] 

■fc {b) Keyctiable Instruments .4c!, S.ICifb)—Partial 
premise to pay—Further presentment is not neccs- 
zaru. 

Even a raro’promise the nart of the en¬ 
dorser to pay the note is fufrioient to constitute 
an engagement to pay notwithstanding non¬ 
presentment. [P. 443, C. 1] 

Iqbil Ahmad , K. N. Katju , -S'. B. Johari 
and B. Dayal —for Appellant. 

Muhammad [JlhJi and N. P. Asthana 
for Respondents. 

Lindsay, J. —This is a plaintiff’s ap¬ 
peal arising out of a suit which was 
brought on a hundi. The document in 
suit is printed at page 27 of our record 
and it appeal’s that it was drawn on the 
25th September 1918 by a person named 
Muniruddin. Muniruddin drew on him¬ 
self and also accepted the hundi on the 
date just mentioned. He afterwards deli¬ 
vered it to a person named Muhammnd 
Husain who negotiated it with the plain¬ 
tiff firm and obtained cash therefor. The 
amount of the hundi was Rs. 8,500. 

The suit out of which this appeal has 
arisen was brought by the plaintiff firm 
ag ilnst the legal representative of Muham¬ 
mad Husain who is dead and against the 
drawer and acceptor Muniruddin. 

In the Court below the suit has been 
decreed against Muniruddin but it has 
been dismissed as against the representa¬ 
tives of Muhammad Husain. The basis 
of the judgment is this, namely, that 
there was no proper presentment of the 
bill for payment so a3 to render Muham¬ 
mad Husain liable as an endorser. 

The plaintiffs now appeal, and the 
argument is that the decision of the Court 
below is wrong. 1 

We may mention here that an applica¬ 
tion has been made to this Court to admit 


additional evidence in the case in the 
shape of a letter. This application is 
made for the purpose of proving to *the 
Court that the bill in suit was an accomo¬ 
dation hill ; in other words, that Muni¬ 
ruddin drew and accepted the bill without 
valuable consideration. He did so merely 
for the purpose of enabling Muhammad 
Husain to raise money on it. 

It is stated that this evidence only be¬ 
came available after the suit had been de¬ 
cided in the Court below. 

After hearing the arguments in the case, 
however, we are of opinion that there is 
no necessity to admit any additional evi¬ 
dence in the case. Whether the bill was 
an accommodation bill or not does not 
appear to us to make any difference to the 
legal situation of the parti9s. 

We have now to consider what took 
place in the matter of presentment for 
payment. The hundi was declared to he 
payable 359 days after the 25th Septem¬ 
ber 1918. It therefore, came to maturity 
on the expiry of the period of grace that 
is the third day after the 19th September 
1919, that is to <=ay, on the 22nd Septem¬ 
ber 1919. 

Now the only evidence regarding pre¬ 
sentment is to be found in the statement 
of Chandan Lil who is a partner in the 
plaintiff .firm, and according to Chandan 
Lai’s story lie presented the bill for pay¬ 
ment to the drawer Muniruddin and also 
to the endorser Muhammad Husain on 
the 19bh September 1919. 

We agree wibh the learned Judge of the 
Court below that this was not a good pre¬ 
sentment in law for no presentment is 
valid unless it is made after the bill has 
reached maturity. The hill had not 
reached that stage on the 19th September 
1919. There was therefore no valid pre-1 
sentment. 

As against Muniruddin we think the 
Court below was right in granting a 
decree for, in any view, it appears to us 
that he was liable whether there was 
presentment or not. In the form in which 
the bill was drawn, Muniruddin himself 
being drawer and acceptor, it was to the 
holder to treat the document as a pro¬ 
missory note, and we have the further fact 
that Muniruddin ha3 not appealed against 
the decree of the Court below. 

There remains the question of the 
liability of the endorser Muhammud 
HusaiD. : 
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Mr. Iqbal Ahmad who appears on behalf 
of the plaintiff-appellant reli99 upon the 
terms of S. 76 (b) of the Negotiable In¬ 
struments Act. This section and clause 
(b« lay do'vn that no presentment for 
payment .is necessary, as against any 
party sought to be charged therewith, if 
he has engagad to pay notwithstacding 
non-presentment. 

There can be no doubt that a party to 
a Bill of Exchange can waive a present¬ 
ment for payment as all the provisions 
relating to presentment are made for the 
projection and benefit of the party liable. 

In support of his argument, Mr. Iqbal 
Ahmad relies upon the statement of 
Chandan Lai, which is uncontradicted 
and which we have no reason to disbelieve. 
Chandan Lai’s statement is that on the 
19th of September he went first of all to 
the house of Muniruddin with the hundi. 
He showed the hundi to Muniruddin and 
asked for payment. Muniruddin told him 
to go to Muhammad Husain saying that 
he did not think that Muhammad Husain 
would be likely to pay as sales were 
slow and the money was locked up in 
business. 

Chandan Lai says that he ther went to 
Muhammad Husain with the hundi and 
said :— 

“Please pay this.money. I have come here after 
seeing Muniruddin ; lie (Muhammad Husain) 
said the money is not procurable at present, ycu 
may charge interest at the rati of 13 annas per 
cei t. I shall pay the money in a year or six 
months when it is received.” 

Mr. Iqbal Ahmad contends that if this 
evidence is believed it is sufficient proof 
ol a waiver of presentment for payment 
on the part of the endorser, Muhammad 
Husain. 

On the other hand, it is argued on be¬ 
half of the respondents that clause (h) of 
S.^ 76 cannot he applied in the light of 
this evidence because it is not made to 
appear that Muhammad Husain engaged 
to pay notwithstanding non-present¬ 
ment." The contention of the learned Ad¬ 
vocate for the respondents is that unless 
the fact of the engagement is disclosed in 
the endorsement made in the present case 
the evidence before us could not he treat¬ 
ed as evidence of an engagement to pay 
notwithstanding non-presentment. 

It seems to us that this is putting too 
narrow a construction on clause (b) of S. 
76, and- we think that if there is reliable 
evidence before us of a parol promise on 
part of the endorser to pay the note 
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that is sufficient. We think we may fair¬ 
ly say that when Muhammad Husain in¬ 
formed the holder that he would pay the 
money in a year or six months when he 
had it available, that was an undertaking 
to pay without any further presentment 
of the bill. 

We are of opinion, that the plaintiff 
firm ought to succeed in this appeal and 
that a decree should have been passed 
also against the legal representatives of 
Muhammad Husain. Wo therefore 
allow this appeal and substitute for the 
decree of the Court below a decree against 
all the defendants with costs including in 
this Court fees on the higher scale. It 
is, of course, to be understood that the 
decree in so far as it concerns the legal 
representatives of Muhammad Husain, 
can be executed only against the assets of 
Muhammad Husain in the hands of these 
persons. 

Appeal allowed . 
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Walsh, J. 

Di )l Dayal —Applicant. 

v. 

Enperoi —Opposite Party. 

Criminal Revision No. 657 of 1923 De¬ 
cided on 1st February 1925, from an order 
cf the S. J., Cawnpore. 

(a) Criminal Trial — Using knowledge of one 
case in a iother is wrong where ac:uscd arc differ- 

ent. 

A Magistrate trying a security case as well as 
an assault case used bis knowledge of the one in 
delivering judgment in the other while the 
accused was not the same in bo .h cases. 

Ildd\ that the judgment was wholly irre. 
gular. 

* (b) Criminal1\ C., S. 107 — Masters and 
servants jointly Iried —Evidenee not sufficient — 
Masters discharged but servants ordered to provide 
heavy securities—Order is wrong. 

Where there were old standing feuds between 
two parties which in the course of events deve¬ 
loped into a very serious and heavy litigation 
and the Magistrate finding no evidence against 
the masters discharged them bu; assuming a 
possibility of breach of peace ordered their ser¬ 
vants to provide heavy securities, 

Held ; that the Magistrate’s order was not 
justified. 

Kailas Nath Iiatju —for Applicant. 

R. Malcomson —for the Crown. 

Judgment.—I am unable to find any 
justification for this order. It Jays itself 
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open to such serious criticism that it is 
difficult to know where quite to begin. 
The order of the Deputy Magistrate, by 
which expression I mean the judgment, is 
mairly based upon a case which he had 
heard himself in which some of these per¬ 
sons were involved. I will deal the 
question of the personnel in a moment. 
But it is quite plain that although lie re¬ 
ferred to other matters, he could not leave 
out of his mind the case of assault which 
he referred to, and which he had heard 
the same day. That case of assault in 
which he convicted has been upset, and, 
therefore, three-fourths of the judgment of 
the Deputy Magistrate disappears. I will 
refer to the judgment in which it was up¬ 
set in one moment. There would have 
been no harm, and it would have been 
only natural for him, trying a security 
case and an assault case on the same day 
against the same persons, to use his know¬ 
ledge of the one to govern his judgment in 
the other, and to make such use appear in 
his judgment. The logical result, if the 
persons were the same, ought to be that 
if he convicted in the case of 'assault and 
thought the persons ought to be bound 
over, he ought to bind them over as part 
of the decision in the assault case. Fur¬ 
ther, the logical result of that would be 
that when the assault case - was upset in 
appeal, the binding over would be upset 
too. In the result we have a judgment in 
a security case based largely, if not en¬ 
tirely, upon an assault case, which no 
longer exists. 

It may be said in answer to this criti¬ 
cism that the accused in the assault case 
and in the security case were not the 
same. But if that is a just criticism, 
then the judgment and the decision in the 


assault case had no bearing upon the secu¬ 
rity case and were irrelevant and ought 
not to have been referred to. In fact as 
regards four of the people who are before 
me, and who were before the Magistrates . 
in the Courts belov in this case, the pro¬ 
ceedings and judgment in the assault case 
were wholly irrelevant, because they were 
no parties to the assault case, and, there¬ 
fore, the judgment of the Deputy Magis¬ 
trate is irregular in using knowledge of 
another case. Although he cannot forget it 
and returns to it from time to time in the 


course of his judgment, he appears to be 
conscious that it requires support from 
other directions. The support which it 
requires can only be described as faint¬ 


hearted. The Deputy Magistrate sets them 
out and says somewhat quaintly :— 

* These events are not proved very 
strongly so as to make them an offence. 
They certainly give a fear in the mind of 
one about the safety of his life”.. 

But if they are not proved sufficiently to 
make out an offence, they are not proved 
sufficiently to establish in a judicial mind 
the fact of reasonable apprehension. I 
am unable to understand the view of the 
District Magistrate about this acquittal in 
appeal. He says that the fact of the ac¬ 
quittal did not help the applicants before 
him. But the acquittal was subsequent 
to the order of the Deputy Magistrate, 
which was before him in revision, and if 
the subsequent acquittal did not help the 
case of the applicants, I cannot under¬ 
stand why the District Magistrate thought 
that their conviction helped the case 
against them which was practically the 
main ground on which the Deputy Magis¬ 
trate had proceeded. But as a matter of 
fact, if the District Magistrate had taken 
the trouble to study the judgment of the 
Sessions Judge —I do not complain of hi 3 
having failed to do so, because I think he 
ought to have quashed the order of the 
Deputy Magistrate at first sight without 
further examination - he would hive found 
that the Sessions Judge acquitted the ac¬ 
cused in that case, and, therefore, two of 
the applicants in revision before the Dis¬ 
trict Magistrate, upon the ground that it 
was not made out beyond reasonable 
doubt that they were present at the oc¬ 
currence at all. He would also have dis¬ 
covered that his subordinate officer, the 
Deputy Magistrate, had used in the judg¬ 
ment recording the conviction, an alleged 
statement as coming from the Civil Surge¬ 
on by way of expert medical evidence, 
which wa 3 not to be found. The Sessions 
Judge said that neither he, nor the prose¬ 
cution, nor the defence, have been able to 
discover on the record any evidence justi¬ 
fying the finding with reference to the 
medical testimony arrived at by the De¬ 
puty Magistrate. This of course is a very 
serious matter, and having regard to the 
order of the Deputy Magistrate which I 
now propose to deal with, it ought to have 
opened the eyes of the District Magistrate 
to what was going on. The order which 
has been passed is, I hope, without prece¬ 
dent. I have asked in vain for the pro 
duction of any precedent to justify it, and 
it appears to me to be outrageous on the 
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face of it. Reduced to plain language, it 
looks very much as though the Deputy 
Magistrate thought that where there were 
old standing feuds between two parties or 
two branches of a family, which in the 
course of events had come to a head by a 
very Serious and heavy litigation, one 
might always issume a possibility of a 
breach of the peace, and bind over one 
party or the other to keep the peace under 
this section. If that theory became an 
established practice, a very large propor¬ 
tion of the litigant population of the United 
Provinces woidd inevitably have to be 
bound over, and the scarsity of sureties 
would become so great, that a consider¬ 
able number of the litigants would find 
themselves in jail failing their ability to 
.llnd anybody left to give security. But if, 
on the other hand, the Deputy Magistrate 
came to the conclusion that the servants 
of the three persons, who allege them¬ 
selves to he the reversioners and who are 
the plaintiffs in the suit which has been 
filed, were really doing the wicked work 
of their masters', and were acting under 
their instigation and encouragement in 
either threatening or compassing the 
death of this expectant heir under the 
rule, and there was evidence upon which 
he could come to such a conclusion, then 
he ought to have lound that fact against 
the masters and ordered them to give 
security. But he has dischrged thorn, 
which makes his order inconsistent in 
terms with the main structure of his judg¬ 
ment. If, on the other hand, the masters 
have been rightly discharged and there is 
no evidence against them, then the case 
against the eervants for having so con¬ 
ducted themselves as to create an appre¬ 
hension of the breach of the peace on ac¬ 
count of the litigation between their mas¬ 
ters and the other branch of the family, 
entirely breaks down. Yet he has made 
them provide sureties, which, as regards 
them and the circumstances of their case, 
assuming that their masters are innocent, 
are not only excessive, but which the De¬ 
puty Magistrate knew was impossible, and 
which he intended to be a punishment 
for the masters whom he was discharging. 
The objections, legal and otherwise, to 
such an order are obvious. The Deputy 
Magistrate went as near as he could to 
compel the masters to give their surety. 
He says in his judgment :—The amount 
seems to ba appropriate to their masters 
standing surety for them”. Of course he 


had no jurisdiction to make that order' 
but he made an order in 'such a form as 
to leave the masters no alternative except, 
on the one band, to lose their servants by 
refusing to give sureties so that the men 
would have to go to jail; or being bound 
hand and foot by very onerous securities 
for the conduct of men who might leave 
their masters the next day and pursue at 
the instigation of the other side a consist¬ 
ent course of legalized blackmail upon 
their former masters. The order looks 
a subtle attempt to procure by indirect 
means what the Magistrate professes by 
his former order to bo unable to do by 
law, and I am surprised that the pi strict 
Magistrate did not see through it. 1 am 
surprised also that he did not see through 
the palpable mala fides of this application. 
It followed immediately upon the masters 
and the servanti, who are now before me, 
having applied in the Civil Court for the 
appointment of a receiver, which resulted 
in these complainants, being ordered to 
give security in the amount of Rs. 5,000. 
It was not founded upon any public report 
or complaint by the police, but palpably 
on the allegation of a private individual, 
who was apparently smarting under a 
counter-move which had been taken by his 
opponent in the civil litigation. All this 
is so transparent, that the failure of the 
District* Magistrate to see through it, can 
only be explained by his order in which he 
says that he is not going into the evi¬ 
dence- But it is a fact thit the Deputy 
Magistrate who lias made all these curi¬ 
ous orders, is the same Deputy Magistrate 
who has made an order favourable to the 
same side in mutation proceedings on the 
revenue side, and although I have no 
jurisdiction over him or the District Ma¬ 
gistrate except in criminal matters which 
are brought within the Code, I would 
suggest to the District Magistrate that as 
a matter of administrative procedure, it 
would he well if the Deputy Magistrate 
were prohibited for all time from adjudi¬ 
cating upon any matter in which these 
persons are concerned. If I were his 
superior officer, there are certain matters 
upon this record which I should call upon 
him to explain. It is possible that some¬ 
where cr another in this case there lurk 3 
trustworthy evidence that somebody has 
done some act indicating that he is con¬ 
templating a breach of peace. There is no 
evidence before me of anything of fche 
kind, and, therefore, I can only quash all 
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the orders which have been made, and 
suggest to the District Magistrate that if 
he thinks that further proceedings of any 
kind are necessary, they should be directed 
against persons about whom there is some 
evidence. 

Orders quashed. 
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Lindsay and Kanhaiya Lal, JJ. 

Khudayar Khan —Appellant. 

v. 

Rahat Khan and others —Respondents. 

Second Appeal No. 1327 of 1923, De¬ 
cided on 12th February, 1921, from the 
decree of the Dt. J., Ghazipur. 

Wajib-ul-arz — Subsequent, partition does not 
necessarily abrogate custom recorded therein. 

A custom recorded in the wajib-ul-arz is not 
necessarily abrogated by the partition of the 
village. It is open to the co-sharers to adopt 
that custom in its entirety or to mod : fy it in 
order to adopt it to the altered constitution of 
the village. 37 All 12 ) (P. C.) Foil. [P 443, C 2] 

S . N. Sen and S , N. Venna —for Ap¬ 
pellant. 

Iqbal Ahmad —for Respondents. 

Kanhaiya Lal, J. — This appeal is 
without force. The plaintiff sued to 
pre-empt certain property situate in cer¬ 
tain mahals in which he was a co-sharer. 
The plaintiff claimed that he was entitled 
to preference by reason of his being a 
near kinsman of the vendor. The de¬ 
fendant-vendee wa3 also a co-sharer in 
the mahal, and his defence was that he 
was also related to the vendor. The 
plaintiff relied on an alleged custom re¬ 
corded in the wajib-ul-arz of 1882 and 
that prepared after the partition of the 
village in question in 1911. B}th these 
wajib-ul-arzes gave a preferential right to 
a near kinsman of the vendor who was 
also a co-sharer in the mahal or patti in 
which the property sold was situated. 
The Court of first instance found that the 
custom recorded in the wajib-ul-arz of 
1882 ceased to be enforceable after the 
partition and that the plaintiff could only 
succeed on the ground that there was a 
contract of pre empoion entered in the 
new wajib ul-arz which was prepared at 
the time of partition. The lower appel¬ 
late Court upheld that view. 


We have examined the wajib-ularzes 
produced in the case and have no doubt 
that the view taken by the Courts below 
in regard to the effect of the partition on 
the custom recorded in the previous 
wajib-ul-arz is erroneous. As observed by 
their Lordships of the Privy Council in 
Diqamber Singh v. Ahmad Sayeed Khan 
(l) a custom recorded in the wajib-ul-arz 
is not necessarily abrogated by the parti¬ 
tion of the village, It is open to the co¬ 
sharers to adopt that custom in its en¬ 
tirety or to modify it in order to adopt 
it to the altered constitution of the vil¬ 
lage. The co-sharers in the present in¬ 
stance appear to have adopted the former 
course for the wajib-ul-arz resorded at 
the time of the partition of the village in 
question stated that the right of pre¬ 
emption shall continue to belong, in 
spite of the partition of the village, 
to the co-sharers who were near kins¬ 
men cf the vendor and that it would 
extend, subject to the limitations therein $ 
recorded, to co-sharers of one mahal as 
against co-sharers of the other mahals. 

The plaintiff, being a nearer kinsman of 
the vendor, was, therefore, rightly granted 
a decree for pre emption. 

It is urged on behalf of the defendant- 
vendee that the vendor was a minor at 
the time of the partition and that he was 
not bound by any contract enterel into 
by the co-sharers at the time. Even as¬ 
suming that he was a minor co-sharer 
at the time, it must be presumed that he 
must have been duly represented in the 
partition proceeding by some lawful 
guardian who looked after hi3 interests, 
and the wajib-ul-arz prepared in parti¬ 
tion proceeding mu3t therefore be hell to 
be binding on all the parties to the parti¬ 
tion proceeding. It is not open to the 
vendor, if he was a co-sharer at the time, 
to go be! ini the partiton proieediDg and 
raise pleas inconsistent with what was 
then recorded as one of the conditions on 
which the partition was effaitei. That 
being so, this appeal fails and is dismissed 
with costs, including in this Court, fee9 
on this higher scale. 

Application dismissed. 


(I) [1915] 37 All. 123=42 I. A. 10=13 A. L. J. 
233=19 C. VV. N. 393=17 M. L T. 193= 

2 L. W. 303szl C. L. J. 237=28 M. L. J. 
556=17 Bom. L. R. 393=28 I. C. 34= J 
(1915) M. W. N. 581 (P. C.) ^ 
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Mukerji, J. 

Jumna Das and another —Appellants. 

v. 

Kunwar Bai —Respondent. 

Second Appeal No. 900 of 1923, Deci¬ 
ded on 21st Jar nary, 1925, against the 
decree of the Sub. J., Banda. 

•' if Hindu Laic — Stridhan—Sons succeeding to 
stridhan after mother's death as tenants in common. 

The stridhan property of mother is inherited 
by the sens without any right of survivorship 
attaching to it. They inherit as tenants in 
common and not as joint tenants with right of 
&iirvivcrship. 27 Mad. 300 F. B. and 36 Bom. 424 
Foil. [P 447, C 1 ; P 448. C 1] 

Kailas Nath Katju —for Appellants. 

K. N. Laghate —for Respondent 

Judgment.—The question to be deci¬ 
ded in this appeal is a question of Hindu 
Law and arises under the following circum¬ 
stances. The property in suit belonged 
riginally to one Piare. He gave it away 
absolutely to his daughter Mfc. Sugna, in 
whose hand therefore it was her stridhan 
property. Mt. Sugna had three sons, viz., 
‘urga Prasad, the husband of the plain- 
• ; li'-respondent and Jamna Das and 
'nga Prasad, the defendants-appellants, 
e plaintiff-respondent claimed a third 
r - ’are in the property as being the sepa¬ 
rate property of Durga prasad. 

The defence was that Durga Prasad 
'bed as a member of a joint Hindu family 
with the defendants and therefore the 
plaintiff inherited nothing. 

It has been found as a matter of fact 
hat Durga Prasad and his two brothers 
.ere living together as members of a 
joint Hindu family. The question is 
whether under the circumstances the 
share which Durga Prasai inherited was 
'is absolute property inheritable by his 
vidow on his death or whether Durga 
■'rasad held the property as any other 
joint ancestral property inherited from 
acher which would go by survivorship to 
his brothers. 

: The learned Judge of the lower appel¬ 
late Court has mentioned the authorities 
quoted before him and has come to the 
conclusion that the stridhan property of 
• -other is inherited by the son 3 without 
*ny right of survivorship attaching to it. 

^ Before the case of Vankaygamma Garu 
w. Venkataramanayyamma Bahadur Garu 
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(1) was decided by their Lordships of the 
Privy Council, there was no doubt in the 
proposition tha" property inherited from a 
maternal grandfather was inherited with¬ 
out any attachment of the right of 
survivorship to it. But their Lordships 
of the Privy Council ruled in the above 
mentioned case that where three joint 
brothers inherited their grandfather ’9 pro¬ 
perty they took it with right of survivor¬ 
ship attaching to the property. The ques¬ 
tion before me is how far this principle 
can be applied to the case of the inheri¬ 
tance of the stridhan property of their 
mother by three brothers who lived 
jointly. 

It seems to me that the expression 
“ancestral property” has nowhere been so 
applied as to include property inherited 
from a female. The property inherited 
from Mt. Sugna is therefore not likely to 
be termed as ‘ancestral’. Indeed, there 
is a direct decision on the point by the 
Madras High Court in the case of 
Karuppai Nachiar v. Sankaranarayyan 
Chetty (2). This wa3 a decision of live 
learned Judges and it was held there that 

When the stridhan property of a woman 
devolves on her sons, who, with their 
father, form an undivided Hindu family 
at the time of the mother’s death, the 
sons take it as co-owners or tenants in 
common without benefit of survivorship.” 

A similar decision was arrived at by 
two learned Judges of the Bombay High 
Court in the case of Bai Parson v. Bai 
Sowaiu (3). It is worth mentioning that 
the Privy Council case in I. L. R. 25 
M., f)73 was cited and was present in the 
ndods of their Lordships in both the * 
cases. 

It is a matter of some conjecture how 
far the case of Atar Singh v. Tliakur 
Singh (4), decided by jheir Lordships of 
the Privy Council, modified or affected 
the law as laid down in I. L. R., 25 
Madras. In this latter case, the property, 
as in the case in I. L. R. 25 Madras, 
was inherited from maternal grandfather 
by one Dayal Singh. Da^ al having 

(1) [1 ( J02] 25 Mad. G7h=2‘J 1. A. 156=4 Bom. 

L. K. 657=, C. W. N. 1=12 M. L. J. 299= 

8 Bar. 286 (P.C.) 

(2) [19C4] 27 Mad. 3C0 (F.B.) 

(3) [1912] 36 Bom. 424=15 I. C. 774=14 Boui 
L. R. 400. 

(4) [1908] 35 Cal. 1039=35 I. A. 206 = 10 Bom. 

•L. R, 790=128 T. W. R. 1908=8 C. L J* 
359=12 C. W. N. 1049=1S M. L. J. 379= 

4 M.L. T. 207=5 1. C. 721 = 42 P. K. 19.0 
(P«C.) 
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transferred the property his sons claimed 
that the property was ancestral in the 
hands of their father and sought to set 
aside the alienation. Their Lordships of 
the Privy Council remarked that it was 
for the sons to prove that the property 
was ancestral’’ in the hands of Dayal 
Singli. It is, however, clear that the 
case in 25 Madras does not directly govern 
the case before me and that there are at 
least two cases having the authorities of 
seven learned Judges of two different 
Courts which establish the proposition 
that in the circumstances of the present 
case the property is taken hv the heirs as 
tenants in common and not as joint 
^tenants with right cf survivorship. 

Id the circumstances I dismiss the 
appeal with costs vhich -will include 
counsels fees in this Court on the higher 
scale. 

Appeal dismissed. 
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Banerji, J. 

Dhum Singh —Applicant. 

. v. 

Emperor —Opposite Party. 

Criminal Pievision No. 148 of 1925, 
Decided on 9th April 1925, from an order 
of the S. J., Kumaun. 

(a) Police Act, (5 of 1861) S. 34— Penal Cn,Je 
S. 270 —Finding Hint no offence was commit*cd 
under Police Ac f , .S'. 34— Conviction under Penal 
Code S. 279 is Lad. 

The finding of a Magistrate that the accused 
was not giiilty of an offence under S. 34 of the 
Police Act necessarily and logically vnca.is that 
the accused cou'd not be convicted cf an offence 
under S. 279 of the Penal Code. [P 448 C 2] 

(b) Criminal P. C., Ss. 227 and 237— Ss. 227 and 
237 should he read together. 

An accused is entitled to know what offence 
he has to answer; Ss. 237 and 227, Criminal P. C. 
necessarily go together. It is not the intention 
of the legislature to empower a Court to convict 
an accused person of an offence of which he has 
not been told anything. [P 448 C 2] 

C. Boss Alston , Baleshwari Prasad and 
Surendra Nath Verma— for Applicant. 

M. Waliuallah —for the Crown. 

Banerji, J. —A report was made at 
the police station, Srinagar, Garhwal, by 
constable Sadanand that one Dhum Singh 
came into the bazar carelessly and fast 
on a bicycle. Two girls were pushed 


down by it, and in spite of the policeman 
asking him to stop, he did not. The 
girls wept loudly but were not hurt. Upon 
that the Sub-Inspector submitted the 
report to the Town Magistrate suggesting 
that tho man should be tried fo$* driving 
tho bicycle rashly without blowing the 
horn. Thereupon summons were issued 
to Dhum Singh to answer a charge under 
S. 34 of the police Act. The accused was 
tried by a Magistrate of the first class. 
The Magistrate says that the facts proved 
do not constitute an offence under . S. 34, 
but the Magistrate convicted him under 
S. 279 of the Indian Penal Code and 
ordered him to pay a fine of Bs. 15. The 
accused went up in revision before the 
Sessions Judge, and one of the points 
taken by him was that he could ndt be 
convicted under S. 279 of the Indian 
Penal Code when the chargo was under 
S. 34 of the Police Act, and the next 
point taken was that the Magistrate in 
his judgment does not definitely state in 
what way the accused was driving rashly. 
Mr. Alston on behalf of the accused has 
come up here in revision, and he states 
that his client was the first man to ride 
a bicycle in the bazar at Srinagar, and 
further that if the accused is held not to 
have committed an offence under S. 31, 
you could not convict him of an offence 
under S. 279 of the Indian Penal Code 
and further that under S. 227 of the Cri¬ 
minal Procedure Code the accused should 
have been told what was the offence that 
the Magistrate was going to try him for, 
and that he could not under S. 237 con¬ 
vict him of a different offence. It seems 
to me that tho finding of the Magistrate 
that the accused was not guilty of an 
offence under S. 34 necessarily and- logi¬ 
cally means that the accused could not 
be convicted of an offence under S, 279 of 
the Indian Penal Code. Moreover an 
accused is certainly entitled to know 
what offenco he has to answer, and Ss.237 
and 227, Criminal Procedure Code, 
necessarily go together, and it is not the 
intention of the legislature to empower a 
Court to convict an accused person of an 
offence of which he has not been told any 
thing. I, therefore, set aside the convic¬ 
tion and direct that the fine, if paid by 
accused, be refunded to him. 

Conviction set aside. 

- ^ 
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SULAtMAN AND KANHAIYA LAD, JJ. 

Ahhainandan Prasad — Defendant — 
Appellant. 

. v. 

Pashpat Nath Panda —Plaintiff—Res¬ 
pondent. 

First Appeal No. 356 of 1921, Decided 
on 23rd January, 1925, from a decree of 
the Sub. J., Gorakhpur. 

(fl) Pre-eniptio i—Custom need not be imviemr- 

rial. 

The fact that more thaa 100 years ago (and 
about 5") } r ears prior to the last settlement) there 
was a single proprietor in the village is not by 
itself sufficient to rebut the presumption arising 
from the ontries in three successive wajib-ul- 
r^, as to the existence of a custom of pre-emp- 
ioifamong the co-sharers. A period-of hundred 
years a id even of 55 years is not necessarily too 
short for the growth of a custom of pre-emption 
in the United Provinces where such a custom is 
wel’-known to be very common. It is not essen¬ 
tial to show that such a custom is immemorial. 
17 All. 87 and 28 All. 481 Foil. [P. 450, C. 2 ] 

(5) Pre-emption —Xew categories of pre-omptors 
added in later wajk-ul-arz— Custom is not 
negatived. 

The introduction of new categories of pre-emp- 
tors in the wajib-ul-arz in addition to the ones 
mentioned in previous wajib-u'-arzis does not 
necessarily negative the existence of a custom of 
pre-emption in favour of a co-sharer as against 
a stranger. [P. 451, C. 1.] 

(c) Pre-'inption — Settlement of prv-emption in 
1885 in United Provinces -Entry is sue. ialty im¬ 
port a n t. 

An entry in a waj ib-ul-arz male the settle¬ 
ment of 1885 in the United Provinces, as to the 
custom of pre-jmpti m in a village is of parti¬ 
cular importance. [P. 451, 0. 1.] 

(<7) Pre-emption—Waj ib-ul-%rz—Later wajib-ul- 
arz ampler than earlier ones — Custom is not neces¬ 
sarily negatived. 

The mere fact that subsequent wajib-u’-arzes 
are fuller raises no presiwnpnon that they were 
not records of a custom ; for the later wajib-ul- 
arzes may very well be mere amplifications of 
the previous v:ajib-ul-a\zes. The case may be 
different when they absolutely contradict the 
entries in the previous waj ib-ul-arses and cannot 
be reconciled with them. 33 All. 190 Foil. 

[P. 451, C. 2.] 

(e) Pre-emption — Partition of viVage —.Vo new 
v»a ib-ul-arz— Pre-existing custom of pre emption 
is not negatived—But right will be confined to the 
new fiscal uniff. 

Where a fresh wajib-ul-arz has not been pre¬ 
pared at partition, ic does not uecessarilly follow 
as a matter of law or principle that the custom 
or cont/act in force before the partition is no 
longer to have effect or operation. 22 All. 1 and 
37 Ml. 129 Foil. 1922 All. 182 and 11 All. 426 
‘ [P. 451, C. 2.] 

The partition, however, would have the effect 
cf confining the right to the new fiscjl units 
unless the contrary is established by other evid- 
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ence. A mere proof that prior to the p. r.itibn of 
the village the custom of pre-emption existed 
would not be sufficient to entitle the plaintiff 
to a decree. It would bo necessary for him to 
show*, either on the construction of the wajib ul- 
arz or by other evidence, that the custom of pre¬ 
emption which obtained in the nr,partitioned 
miuza would survive on partition of that inonza 
into separate mahals, so as to give a sharer in 
oue of the new mahals a right to pre-empt pro¬ 
perty in another of those mahals in which he 
was not a sharer at the date of the sale. 37 All. 
129 Foil. [P. 452, C. i.] 

(/) Pre-emption — Husband's internal grand - 
fa her's nepheu' is not near relaaon. 

The nephew of the maternal graidfather of 
the husband of tie vendor is not a near relation 
{hissedar qua ibi ). He is a distant relation (h)sse- 
dar baidi ) of the vendor’s husband. [!’. 452, C. 2 .] 

(</) ] re-emu i n — Suit for — Plaintiff set up by 
a stranger—Suit cannot be dismissed if plaintijf 
is entitled to pre-empt. 

If the p'lintiff has a legal right to pre-empt it 
is unnecessary for the Court to consider -rom 
what source he is going to procure the ore-emp- 
tiou money, If subsequent to the litigation lie 
allows any stranger to come in or attempts to 
transfer the property to such strang.r, it would 
be open to the co-sharers of the village to bring 
a suit for pre-emption. The mere fact that the 
tuit is instituted at the expense of another per¬ 
son and that the person claiming pre-emption is 
merely a nominal plaintiff acting on his behalf 
is immaterial so long as the plaintiff has the 
legal right to pre-empt. 23 O. C. 85 Foil. 

[V. 452, C. 2. P. 453, C. 1.] 

(/.’) Landlord and tenant—Ile uses in zetmindam 
area prirna facie pa^s with zamindari. 

lij the absence of evidence to the contrary, the 
houses or buildings situate within the /amimlari 
area were pnsumed to be included in and to 
pass with the zamindari. [p. 45 :^ C. 1 .] 

Tej Bahadur Sapru, Shank tr Saran 
and Iswar Saran — for Appellant. 

Girdhari Lai Aganuala—iov Respon¬ 
dent. 

Facts.—This was a defendant’s appeal 
arising out of a suit for pre-emption. 
Under a sale-deed dated the 3Is 5 of Aug- 
ust, 1919 Mt. Padmavati, defendant No- 
2, transferred to Rai Bahadur Babu 
Abhamanuan Prasad, defendant No. 1, a 
l annas and odd share in holding No. 6 
mahal No. 3 of village Magadiha and a 
12 annas share in mahal No. 2 patti No. 

1 of the same village for Rs. 25,000. The 
plaintiff claimed that under a custom 
prevailing in this village he was entitled 
to pre empt this sale inasmuch as it had 
been effected without any offer being made 
to him in the first instance. He also 
alleged that the sale consideration men¬ 
tioned in the deed was inflated, the true 

consideration being only Rs. 19.243-2-0. 
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Thc-ir Lordships stated facts and after 
setting out the contentions of the parties, 
proceeded :—] 

Judgment.—In support of the alleged 
custom the plaintiff relied on entries in 

the wajib-ul arzes of 1833, 1860 and 1885. 

Pie also relied on a judgment in the case 
o? the year 1901 and a judgment of the 
year 1907, and also on a reference in those 
judgments to an earlier pre-emption de¬ 
cree of 1880. On the other hand, it has 
been contended on behalf of the defend¬ 
ant that having regard to the previous 
history of this village, the variations in 
the three wajib-ul-arzcs , and the partition 
winch has since been effected, there is 
really no custom in this village. In order 
tc *how the previous history of this vil¬ 
lage reliance is placed on two documents 
called ‘ Kaifiyat MalUaici ’ and ‘ Kaifinal 
Sarishtai Nizamat' of 1833 and 1860 
respectively. These documents show that 
soon after the.district of Gorakhpur had 
been acquired by the British Government 
from the Nawab Wazir of Oudh, the vil¬ 
lage was farmed out to one Sheikh Farbat 
from 1210 to 1212 Fasli. From 1213 to 
1215 Fasli the village was in possession of 
certain moitgagees, Mir/a Hasan Ali Beg 
and Assubut Ali. From 1216 to 3 219 
Fasli it was farmed out to throe persons, 
Ganesh Dat, Balgobind and Dat Bam. 
From 1220 to 1224 Fasli Ganesh Dat and 
Dat Bam were in ]>ossession. On the 
29th of February, 3 818, however, the 
whole village appears to have been sold 
and the name of Gobind Singh, auction 
purchaser, wasrecoided exclusively. Sub¬ 
sequent to this and about 1820 Gobind 
Singh sold this village to three persons, 
Sheo Nath, Nandlal and Balgobind. At 
the time of the regular settlement of 1833 
a four anna share was recorded in the 
names of Uma Dat and Sbeo Nath, an 


eight annas share in the names of Nandlal 
and Balgobind and the remaining four 
annas share in the names of Bisheshar Dat, 
Mahesh Dat ind Shankar Dat. It is not 
disputed that from the year 1820 onwards 
there have always been more than one 
co-sharer in this village. It is strongly 
contended that inasmuch as the village 
was owned by a single proprietor from the 
year 1818 to 1820 there could possibly 
have been no occasion for the growth of 
a custom of pre-emption, and that, there¬ 
fore, the entry in the wajib-ul-arz of 1833 
must be taken to be a record ot contract. 
It is then urged that the subsequent 


entries in the wajib-ul-arzes of 1860 and 
188o must therefore also be presumed to 
have been records of contract. We are of 
opinion that this is not a correct way of 
approaching the question. The plaintiff 
i3 entitled to rely on the entry in the 
wajib-ul-arz of the last settlement of 1885 . 
That entry raises a prim% facie presump¬ 
tion that there is a custom of pre-emption 
existing in this village. The plaintiff can 
further supplement this evidence by she 
entries in the earlier wajib-ul-arzes of 
I860 and 1833 as corroborative evidence. 
If these wajib ul-arzes raise a prima facie 
presumption that a custom of pre-emption 
exists in the village, the burden would lie 
on the defendant vendee to show the con¬ 
trary by producing evidence to rebut that 
presumption. All that is established in 
this case is that about the year 1820, that 
is to say more than 100 years ago (and 
about 55 years prior to the last settle¬ 
ment) there was a single proprietor in this 
village. In our opinion this circumstance 
by itself is not sufficient to rebut the pre¬ 
sumption arising from the entries in the 
successive wajib-ul-arzes t A period of 100 
years and even of 55 years is not neces¬ 
sarily too short for the growth of a cus¬ 
tom of pre-emption in these provinces 
where such a custom is well-known to be 
very common. It is not essential to 
show that such a custom is immemorial, 
vide Knar Sen v. Mamman (l) an I Lakh- 
raj Bhartlii v. Aurudh Tiwari (2). 

The next point urged is that inasmuch 
as there are variations in the three waj ib¬ 
id -arzes the presumption is negatived. It 
is pointed out that under the wajib-ul-arz 
of 1833'a right was given to mere co-sharers 
in the village, whereas in the wajib-ul-arz 
of 1860 a right was given to near co¬ 
sharers ( hissedar qanbi ), then to co¬ 
sharers in the thok and then to the other 
co-sharers in the village, and in the wajib- 
ul-arz oi 1885 a right was given to own 
brothers, then to near relations, then to 
co-sharers in the patti and then to co¬ 
sharers in the village. It is apparent, 
therefore, that in the year 1833 there was 
only one category of pre-emptors, in 1860 
there were three categories, and in 1885 
there were four categories. 

We must, however, note that so far a3 
the right to pre-empt the property in 
favour of a co-sharer as against a stranger 
is concerned, this was recogni zed in all 

t (l) [1395] 17 All. 87—(1895) A. W. N. 10. 

' (2) l 1906] 28 All. 134 = (1906) A. W. N. 80. 
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the three wajib-ul-arzes. The plaintiff is 
not claiming a preference against the de¬ 
fendant on the ground that he is either 
an own brother or a near relation of the 
vendor. He claims the right of pre¬ 
emption on the ground that he is a co¬ 
sharer while the defendant-vendee is a 
perfect stranger. The addition of the new 
categories in the wajib-ul-arz of 1835, 
therefore, does not necessarily negative 
the existence of a custom of pre-emption 
in favour of a co-sharer as against a 
stranger. 

We may point out that the entry made 
at the settlement of 1885 is of particular 
importance. According to the Gazetteer 
of Gorakhpur (pp. 151-2) the settlement 
operations commenced soon after 1883 
and lasted till 1890. Gorakhpur proper 
was inspected in 1886-87 or after. The 
settlement was sanctioned from 1889 to 
1919. Now under the Circular of the 
Board of Revenue dated the 24th of 
August, 1886 which was issued for the 
guidance of officers conducting the settle¬ 
ment operations in Gorakhpur district, it 
was provided that the Settlement Officer 
should make a noto of custom or consti¬ 
tution peculiar to a mahal, and it was 
further provided that as regards mahals 
which belonged to proprietors other than 
Muhammedans the Settlement Officer was 
to record a right of pre-emption only 
when the proprietors- expressly demanded 
that it he noted and proved conclusively 
that the custom existed. In the year 1836 
this village was an exclusively Hindu 
village and we are entitled to presume 
that at that time the Settlement Officer, 
before making this entry, was fully satis¬ 
fied that a custom did exist in the village. 
We have had occasions to refer to the 
Circular in several cases, vide the cases ol 
Nand an Singh v. Guptar Singh (3) and 
Babhan Pande v. Lachhman Chaudhari 
(4). 

As a special significance attaches to the 
entry in the last wajib-ul-arz we are 
entitled to draw a very strong presump¬ 
tion from it, specially as it purports to 
record a custom of pre-emption and nob 
only an agreement as to such a right. 

It may also he noted that it is possible 
that when a more thorough enquiry was 
made in 1885 complete details of the 
custom were recorded which were not 

G) 1024 All. 424=22 A. L. J. 7. 

(4) 1924 All. 371=46 All. 205=22 A. L. J. 62= 
5 L. R. A. Civ. 33. 


forthcoming at the time when the wajib- 
ul-arz of 1860 or of 1833 was prepared. 
It was held in the case of Bcturaji 
Dubam v. Paklwan Bliagat (5) that the 
mere fact that subsequenc wajib-ul-arzes 
are fuller, raises no presumption that they 
were not records of a custom, for the 
later wajib-ul-arzes may very well be 
mere amplifications of the previous wajib- 
ul-arzes. The case may be different when 
they absolutely contradict the entries in 
the previous wajib-ul-arzes and cannot be 
reconciled with them. 

We have already noted that in addition 
to the entries in these wajib-ul-arzes 
the plaintiff lias produced the judgments 
of 1901 and 1907. Tbe judgment of 1901 
also contained a reference to a pre-emp¬ 
tion decree of 1880. W'e, therefore, find 
that the custom did exist. 

W T e are also of opinion that the effect 
of the partition of 1897 which was sub¬ 
sequent to the year 1885, . when the last 
wajib-ul-ari was prepared, cannot be 
deemed to extinguish the custom. No 
new ivajib-ul-arzes were framed at the 
partition of 1897 and there is nothing on 
the record to show that the co-sharers in¬ 
tended that the old custom should be 
abrogateL It was held in the Full 
Bench case of Dalganjan Singh v. Iialka 
Singh f0) that such a partition had not 
necessarily the effect of extinguishing the 
previously existing custom. In the recent 
case of Digambar Singh v. Ahmad Sayeed 
Khan (7) their Lordships of the Privy 
Council quoted with approval the view of 
Mr. Justice Banerji that where a 
fresh wajib-ul-arz has not been prepared 
at partition, it does cot necessarily 
follow as a matter of law or principle 
that the custom or contract in force before 
the partition is no longer to have effect or 
operation. 

The view that in the absence of evi¬ 
dence to the contrary the old custom 
would continue even after tbe partition, 
has been consistently followed by this 
Court, vide the cases of Jokhan Singh v. 
Sabhajeet Singh (8) and Deohinandan v. 

(5) [1911] 33 All. 106=7 I. C. 680=7 A. L. J. 
1040 (F. B.) 

P) [L899] 22 All. i=(1899) A.W.N. 111 (F.- B.) 

(7) [1914] 37 All. 129=42 I. A. 10=13 A. L J 

236=19 C. W. N. 793 = 2S I. C. 34 = 17 
M. L. T. 193-2 L. W. 303=21 C. L, J. 237 
-28 M.L.J. 55 = 17 Bom. L.R. 393=(l915) 
M. W. N. 531 (P. C.) ' 

(8) 1022 All. 182=20 A. L. J. 223. 
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Mahii,b Rai (9). We, therefore, think 
that the mere fact that there ha9 been a 
partition of this village would not neces¬ 
sarily extinguish the right. The partition, 
however, would have tho effect of con- 

I ' 

'finingthe right to the new fiscal units. 
Under the pre-existing custom the persons 
who were jointly liable for payment of 
Government revenue had a right of pre¬ 
emption as against a stranger. After the 
partition those proprietors whose 
shares are situated in another mahal are 
no longer under any joint liability to pay 
such revenue. Owners of one mahal can, 
theref )re. in no sense be called co-sharers 
(hissednran ) of the vendor qui the share 
sold in another mahal. In order, therefore 
to establish that the plaintiff' has a right 
of pre-emption in this mahal it is not 
sufficient for him to show merely that 
previous to tho partition a custom of pre¬ 
emption existed in uhis village. In the 
Privy Council case of Dig.imbir Singh v, 
Ahmacl Sayeed Khan (7) their Lordships 
at page 141 pointed out that a mere proof, 
that prior to the partition of the village 
the custom of pre emption existed, would 
not be sufficient to entitle the appellant 
to a decree. It would be necessary for* 
him to show, either on the construction 
of the wajib-ul-arz or by other evidence, 
that the custom of pre-emption which 
obtained in the unparbitioned mauza 
would survive on partition of that 
mauza into separate mahals so a3 to give 
a sharer in one of the new mahals a right 
to pre-empt property in another of those 
mahals in which he was nob a sharer at 

the date of the sale. 

The plaintiff i 3 not a co-sharer in mahal 
No. 2. He is a proprietor in the village. 
There is nothing to show that at the time 
of the partition the right of the proprie¬ 
tors in the village to pre-empt shares sold 
in mahals other than their own was pre¬ 
served. In the absence of any such evi¬ 
dence, the plaintiff is not entitled to a 
decree for pre-emption of the share sold 
in mahal No. 2. The learned vakil for 
the respondent has relied on the judg¬ 
ments of 1901 and 1907 to show that 
they are evidence of a right of pre-emption 
having been exercised in favour of a co- 
sharer in another mahal. This view is 
expressed by the learned Subordinate 
Judge also. We are, however, unable to 
accept that this was so. A perusal of the 

-~ (9) [1919] 4T All. 426—50 I. C. i09=17 A. L- 
J. 46 7. 


• 

judgment of the year 1901 makes it quite 
clear that the learned Subordinate Judge 
came to the conclusion that it had nob 
been established in that case that the 
plaintiff was a co- sharer of another mahal 
and not of the same mahal in which the 
share sold was situated; where is the 
judgment of 1901 which unfortunately 
has noj been printed shows that the 
claim was decreed nob on the ground that 
the plaintiff \va3 a co-sharer in another 
mahal but on the ground that he was a 
rear relation of the vendor. 

The defendant-vendee says that he i3 a 
rishtedar qaribi of the vendor and, there¬ 
fore, cliims that he comes under the first 
category of the entry in the wajib-ul-arz 
of 1885. There is a pedigree attached to 
the written statement filed by the defen¬ 
dant which shows that the defendant was 
the nephew of Babu Sham Lai who was 
the maternal grandfather of the husband 
of the vendor, Mb. Padmavati. He is not 
related in the direct paternal line but is 
related through a female and he is related 
really to the vendor’s deceased husband 
and not to the vendor herself. Further¬ 
more the several links in the pedigree 
show that lie is nob a near relation ( hisse - 
dxr qaribi) though he may be called a 
distant relation (hissedar baidi) of the 
vendor’s husband. We are, therefore, nob 
satisfied that tho defendant vendee can 
bring himself within the second category! 
mentioned in the wajib-ul-arz of 1885, 
namely the category of near relation so as 
to have a preference over the plaintiff. 

[Their Lordships after holding on the 
evidence that the plaintiff had nob refused 
to purchase the property before the sale 
was effected and that it had not been 
established that the plaintiff was fighting 
tho case not on his own behalf, pro¬ 
ceeded:—] 

Furthermore we are of opinion that 
even if it had been established that the 
plaintiff had instituted the suit at the 
instigation of other persons, that would 
not by itself have disentitled the plaintiff 
from getting a decree. If the plaintiff 
has a legal right bo pre-empt, it is un¬ 
necessary for the Court to consider from 
what source he is going to procure the 
pre-emption money. If, subsequent to 
this litigation, he allows any stranger to 
come in or attempts to transfer the pro¬ 
perty to such stranger, it would be open 
to the co-sharers of the village to bring a 
suit for pre-emption. It was held in the 
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case of Athar Husain v. Idu Shah (10), 
by the Oudh Court of which one of us was 
a party, that the mere fact that the suit 
was instituted at the expense of another 
person and that the person claiming pre¬ 
emption was merely a nominal plaintiff 
acting on his behalf was immaterial so 
long as the plaintiff had the legal right to 
pre-empt. This view has been followed 
by this Court in the case of Alakhan v. 
Sh/yam Lai (ll), decided on the 25th of 
January, 1924, 

The last point to consider is as to whe¬ 
ther the plaintiff is entitled to pre-empt 
the two houses situated in mahal No. 2 
which have been transferred under the 
sale-deed. In this rnalial the entire patti 
No. 6 1 as been transferred, and it is not 
disputed that these houses stand on the 
land so transferred. Ordinarily these 
houses would be deemed to be appurten¬ 
ant to the zamindari property unless there 


account of the share sold in mahal No. 2 
and what part of it was paid on account 
of the portion sold in mahal No. 3 in¬ 
cluding the materials of the houses stand¬ 
ing therein which are comprised in the 
sale. We accordingly direct the lower 
Court to determine, after taking such ad¬ 
ditional evidence as the parties may 
adduce, what portion of the salo consi¬ 
deration should be paid by the plaintiff for 
the portion of the property in dispute 
which is situated in mahal No. 3 includ¬ 
ing the materials of the houses in question 
as a condition precedent to the enforce¬ 
ment of the pre-emptive right ? 

Two months time will be allowed for 
the return ol the finding and ten days 
will be allowed from the date of receipt 
of the finding for filing objections. 

[After receipt of the finding the appeal 
was allowed in respect of the pro] erty 
situate in mahal No. 3.] 


was evidence to show that they were 
treated separately and stood on a distinct 
and separate footing. Reliance is placed 
strongly on behalf of the defendant on the 
circumstance that in the sale-deed these 
houses are separately mentioned and their 
boundaries are separately given. In every 
village, however, zamindars have their 
collection houses which are appurtenant 
to the zamindari. Our attention has not 
been drawn to any specific evidence 
which would indicate that these houses 
were held and occupied separately and 
incifcpendenlly of the zamindari. It was 
held in the case of Alu Husain v. Bamzan 
r Ali (J2), that in the absence of evidence 
ito the contrary, the houses or buildings 
Isifcuate within the zamindari area were 
included in and passed with the zamin* « 
dari. See also Banke Lai v. Jay at 
Narain (13). Wo may also note that in 
the sale-deed no separate valuation of 
these houses has been entered. 

The result, therefore, is that this appeal 
succeeds as regards mahal No. 2 and fails 
as regards mahal No. 3 in which we find 
that the plaintiff is entitled to a preferen¬ 
tial right. The sale in this case was effect¬ 
ed for a consideration of Rs. 25,000 the 
correctness of which is no longer challeng¬ 
ed here, but there are no materials on the 
record to enable us to determine what 
portion of that consideration was paid on 

(10i [1920] 28 0.0.65=56 I.C. 691=7 O.I.J.271. 

• (11) S.A. No. 1444 of 1S22. 

(R2) [18K-] 4 All. 381. 

(13) [l 9Q0] 2-2 All. 1GS=(1900) A.W.N. 3:. 


A vpeal allowed. 
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Mukerji, J. 


Sat Nun in 

lant. 


•S' / hu —Defend ant— A ppel - 



Bindesri Prasad 
t i ft’s—R espon dents. 



anodic) —Plain- 


Second Appeal No. 860 of 1923, Decid¬ 
ed on 2nd January 1925, against the 
decree of the Dt. J., Benares 


if 1 limit Lax- — Widow—Reversioner entiling 
into ccmprnnisc in xcidoic’s life-time is estopped 
J n vi chaUei <jiwj it. 

Where a man, who becomes ultimately a rever¬ 
sioner has entered into a compromise with the 
limited owner in the life-time of a holder of life- 
interert, he is precluded from disputing the- vali- 
< ity of the compromise. 40 A. 487 (P. C.) Foil. 

[P 454 C 1] 


S. N. Gupta —for Appellant. 

Surcndra Nath Sen and Mukhtar Ah¬ 
mad — for Respondents. 

Jugdment. —The sole question tj be 
determined in this appeal is one of law 
and arises under the following circum¬ 
stances. The property now in suit is a 
piece of land on which originally stood a 
house. The house and other properties 
belonged to one Gayadin. He was suc¬ 
ceeded by his wife Mt. Parbati. 
Mt. Parbati died and her daughter 
Mt. Rajwanti succeeded to a life- 
estate. The appellant in this appeal is a 
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male agnate of Gayadin and is the actual 
reversioner to his estate on the death oi 
Mt. Rajwanti which happened before 
the institution of the suit, out of which 
this appeal has arisen. On the 20th of 
September, 1915, Mt. Rajwanti and 
the appellant entered into an agreement 
by which Mt. Rajwanti was declared 
to lie the absolute owner of the 
house and it was definitely stated that 
she ctuld do anything she liked with the 
property. Mt. Rajwanti, before her death 
on the 16th of January, 1922, disposed 
of the house by way of *ale in favour of 
the present respondent. The present res¬ 
pondent instituted the suit to obtain a 
declaration that he was the owner of the 
site by virtue of his purchase. 

The appellant contended inter alia 
that Mt. Rajwanti had only a life-in¬ 
terest and she could not make a valid 
alienation. To this the respondent replied 
that the appellant having himself been a 
party to the agreement of the 20th of 
September, i9J5, he’could not reprobate 
the contract and is estopped from deny¬ 
ing the plaintiffs’ title. 

The respondents’ contention on this 
point has found favour with the Courts 
below and the only question to be deter¬ 
mined is whether the appellant is not 
estopped from contending that Mt. 
Rajwanti was the absolute owner of the 
property and could 3ell it. • 

There is a vast amount of literature cn 
the question of estoppel in cases arising 
under cireu instances, more or less similar 
to the present one3. iNo useful purpose 
would he served by examining all the 
cases on the point. Each case was decid¬ 
ed on the peculiar facts under which it 
arose. The principle, however, was defi¬ 
nitely laid down in the Privy Council 
case of Kan ha i Lai v. Brij Lai (l). The 
principle therein laid down was that 
where a man, who became ultimately a 
reversioner, hid entered into a compro¬ 
mise in the lifetime of a holder of life- 
interest, he wa's precluded from disputing 
the validity of the compromise. This case 
was followed in this Court in the case of 
Bahadur Singh v. Ram Bahadur (2). A 

(1) [101S]40 All. 437=45 I. A. 118=22 C. \V. 
N. 914=3 L. \Y. 212=24 M. L. T. 23=35 M. 
L. J. 459=16 A. L. J. S25=(I918) M. W. N. 
709=23 C. L. J. 394=5 Pat. L. W. 294=47* 
I. C. 207=20 Bom. L. R. 1043 (P. C.) 

(2) 1923 All. 204=45 All. 277=21 A. L. J,- lie 
4 L. R. A. Civ. 105. 
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similar view was taken in the Full Bench 
case of Fateh Singh v. Rukmini Rawan 
(3). In my opinion the principle applies 
with full force to the case before me and 
I am clear that the Courts below were 
right in holding that the appellant was 
estopped from denying the plaintiffs’ title. 

The appeal fails and it is hereby dis¬ 
missed with costs which will include 
counsel’s fees in this Court on}fche higher 
scale. 

Appeal dismissed. 

(3> 1923 All. 3*7=45 All. 339=21 A. L. J. 235= 
4 L. R. A. Civ. 392 (F. B.* 
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Ryves and Mdkerji, JJ. 

Ali Hammad —Plaintiff—Appellant. 

v. 

Ghurpattar Singh and others —Defend¬ 
ants—Respondents. 

Second Appeal No. 1750 of 1922, Deci¬ 
ded on 18th November 1924, from a de¬ 
cree of the Dfc. J., Azamgarh. 

{a) Limitation Art, Arts. 144 and 142— Plain¬ 
tiff's title proved—No dispossession alleged or pro¬ 
ved — Art. 144 applies. 

The plaintiff proved tin; lie had acquired the 
lands in i certain year. Subsequently the 
plaintiff’s name disappeared from the settlement 
record and the defendant’s oame continued from 
the last settlement. The plaintiff did no; plead 
dispossession. It was not found that he was 
actually dispossessed on a certain date. 

Held : that the plaintiff having Droved that he 
got the lands in suit in a certain year, that fact 
should ba taken as the basis of decision, and that 
Art. 144 would apply and the Court should con¬ 
sider whether the defendants had completed a 
title-in themselves by being in adverse possession 
for twelve years. 39 Mad. 617 and 41 All. 669 
Foil. [P. 455, C. 2-j 

(b) Limitation Act , Art. 144— How far property 
can be possessed directly is material factor. 

In considering the question of possession the 
Court will have to consider the nature of the 
property. How far the property is capable of 
being possessed directly will have to be consi¬ 
dered. If for instance, the property is a land 
covered all over with wood, water, etc., even if 
the man m possession proved that he has been 
in possessic n in a clearer manner than the man 
with the title the adverse possessor may not suc¬ 
ceed. 44 'Mad, S83 (P. C.) Foil. [P. 455, C. 2] 

«Peary Lai Bauer]ee , Iqbal Ahmad , 
Narain Prasad Asthana and Muhhtar 
Ahmad— for Appellant. 

Narmadeshwar Prasad Upadhiya and 
Ram Nama Prasad— for Respondents. 
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Mukerji, J. —The plaintiff in the 

Court of first instance is the appellant 
here. He brought the suit, out of which 
this appeal has arisen, praying tor a de¬ 
claration of his title to a large tract of 
land the largest portion of which was cov¬ 
ered with wood, water etc., and in the al¬ 
ternative, for possession. He said in his 
plaint that once many years ago the par¬ 
ties were co-sharers, that there was a par¬ 
tition in 1889 and the entire tract of land 
fell to the plaintiff’s share and was form¬ 
ed into one complete mahal. He further 
stated that a short time before the insti¬ 
tution of the suit, th.it is to say in 1918, 
the defendants had a partition case 
among themselves and as a result of that 
they divided the land. He further alleged 
that on the 21th of October, 1918 the de¬ 
fendants interfered with his possession. 
The suit was instituted on the 10th of 
December 1918. The defence was that 
the title was with the defendants and at 
any rate they had acquired it by having 
completed twelve years’ advene ; osses- 
sion. 

The Court of first instance found 
that the plaintiff had failed to prove by 
satisfactory evidence his possession with¬ 
in twelve years of the suit. He also 
found that the defendants too had failed 
to prove their adverse possession for that 
period. The learned Subordinate Judge 
applied Article 144 of the Indian Limita¬ 
tion Act and said that the defendants 
having failed to prove twelve years’ ad¬ 
verse possession, the p.ainfilf ought to 
succeed. He accordingly gave a declara¬ 
tion as to plaintiff’s title. Some of the 
defendants appealed and the learned Dis¬ 
trict Judge decreed the appeal having ap¬ 
plied Article 14*2 of the Indian Limitation 
Act. 

In this Court two main points have 
been urged. First, it has been urged that 
the plaintiff’s title having been found to 
have existed in 1889, it was for the de¬ 
fendants tc have proved adverse posses¬ 
sion for over twelve years. The second 

% 

point urged is this. A large portion of 
the land which is unculturable is covered 
with wood and water and that the nature 
of this land has not been taken into con¬ 
sideration by the learned Judge of the 
lower appellate Court. The argument is 
'that where possession is doubtful and 
title i9 clear, possession ought to follow 
title. As we read the judgment of the 
learned District Judge, we find that he 
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also agreed with the Court of first ins¬ 
tance that the plaiatiff had made out his 
title under the partition of 1889. The 
learned Judge, however, found that in the 
settlement of 1901 the plaintiil s name 
disappeared from the settlement recoin 
and that ihe names cf the defendants 
have continued since the last settlement. 
He, therefore, found that the plaiufcilf hau 
failed to prove that any title subsisted in 
him. Evidently ho applied the Article 
142 cf the Limitation Act. 

It appears to us that the plaintiil hav-'. 
ing proved that he got the lands in suit in 
1889, that fact should have been taken as ! 
the basis of decision. The plaiatiff no¬ 
where stated in the plaint that he had 
been dispossessed. It has not been found as 
a fact that he was actually dispossessed on 
a certain date. In the circumstances 
according to the Privy Council case of 
The Secretary of State for India v. Chel- 
lilcani Rama. Rao (l), followed iuJni 
Chciid Bahadur v. Ginrnr Singh (2). 
Article 144 would apply and the learned 
Judge should hive considered whether the; 
defendants had completed a title in them¬ 
selves by being in adverse possession for: 
twelve years. 

The second point mentioned above is 
realh involved in the first. In consider- 

w 

itig the question of possession, the learn¬ 
ed Judge will have to consider t^ie nature 
of tiio property. How far that property 
is capable of being possessed directly will 
have to he considered. We may draw 
the learned Judge's attention to a recent 
case decided on the 18th of July 1921 by 
their Lordships of the Privy Council in 
Kuthali Mooth (V tr v. Pcrtingali Knnho - 
ranhetiy (3). J hat case related to certain 
hills. The title was with one party and 
the other party had proved that lie had 
exercised possession over the property in 
a clearer manner than the party 
having the title. In the circumstances of 
the case the judicial committee held that 
the party with title should succeed. We 
are of opinion that the learned Judge has 
approached the case from a wrong point 

U) [19 LG] 39 Mad. 61'/=43 I.A. 192—31 M.L.J 
324=20 C.W.X. LSI 1=( 1910) 2 MAV.1T/ 
•224=14 A.L.J. 1114=20 M.L.T. 435=4 
LAV. 486 = 35 I.C. 902=18 Bom. L.K. 1C07 
=25 C.L.J. 09 (P. C) 

(2) [1919] 41 All. 609=52 I.C. 3GG=17 A.L.J. 
814. 

(3) 1922 P.C. 181=44 Mad. SS3=4S I.A. 395= 
4 L M.L.J. 050=14 LAV 721=(1921) MAY. 
N. 84 r «=*i4 Bom. L.R. 609=20 CAV.N. GOG 
=30 M.L.T. 42 (P. C.) 
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of view and it is necessary that he should 

reconsider the case in the light of the 

lemarks contained in this judgment. We 

accordingly set aside the decree of the 

Court below and remand the case to it for 

) e ing re-tried. Costs here and hitherto 
vrill abide the result. 

Decree set aside. 
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Mukerji, J. 

Mulay —Ap}ellant. 


v. 


Balgovind and another 
Second Appeal No. 


-Respondents. 
1036 of 1923, 


Decided on 11th February 1925, from a 
decree of the Sub. J., Meerut. 

ir Civil P. C. t o 21, /?. 57 — Execution case 
struck oft Jor defaid'—Attachment directed to 
subsist—Order is va’id and attachment ccnvinucs. 

An orler of C onrfc directing an attachment to 
subsist even when the execution was ordered 

to he struck off on account of a default on the 
part of the decree-holder is an improper order, 
hut not a nullity and is binding on the parties* 
to it. 1022 All ..2 roll ;p. .j.j , c. 2.] 

Mohanlal Sandal —for Appellant. 

Surendra Nath Sen and Fauna Cal — 
for Respondents. 

Judgment.—This appeal is by the 
defendant and arises under the following 
cii cumstances. Respondent Dal Go vine! 
held *a simple money decree against one 
Kanak Singh, who has since died, and in 
execution of the decree Kanak Singhs 
property, which is now in dispute, was 
attached. Sale proclamation was issued, 
hut no sale was effected. On the 11th of 
September 1920, the executing Court 
passed a certain order, the effect of which 
has to be considered in this appeal. The 
order was somewhat in the following 
language :— 

“ Since the decree-h older has failed to 
pay the cost of munadi (proclamation of 
sale by heat of drums) the execution case 
be struck off as infrnctuous. The attach¬ 
ment will stand. The execution costs 
will bo paid 1 y the judgment-debtor.” 

Four days later, the decree-holder 
again applied for execution. The Court 
held that the order dismissing the execu¬ 
tion application for default was really a 
wrong order because nothing whatever 
was to be done by the decree-holder 
towards the sale being effected. It, accori- 
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^ n sL, proceeded with the execution afc the 

stage it stood, on the 11th of September 

1920. \\ bile the second stage of the 
proceeding was being held, on the 4th of 
i ovember 1920, the defendant purchased 
the property. The attachment effected at 
the instance of the decree-holder was duly 
followed by a sale in execution and the 
property was purchased by the decree- 
holder. The defendant in pursuance of 
his pri vate purchase obtained an order for 
mutation of names in his favour and 
therefore, the decree-holder purchaser 
could not obtain a mutation order in the 
revenue Court. He, thereupon, instituted 
the suit for recovery of possession and 
mesne profits against the purchaser from 
the judgment-debtor. 

Two points have been urged in this 
Court. One is that in spite of the order 
of leirned Munsif, dated the lltli of 
September 1920, that the attachment 
should stand it did not stand and secondly, 
in any case, the appellant should be 
allowed to retain the property by paying 
o*l She decretal amount due to the auction 
purchaser as the decree-holder. 

In my opinion none of the points is ^ 
tenable. 

baking the second point first. It is 
clear that the respondent Balgobind 
obtained a complete title to the property 
if the attachment subsisted. In the cir¬ 
cumstances there is no reason why ho 
should lose the property on receiving the 
decretal amount.. 

Coming to the first point. It is not 
even the case that ;he appellant i 3 pur¬ 
chaser between the two dates, viz., the 
date of dismissal of the execution pro¬ 
ceeding and the date of its revival I 
need not express any opinion as to what 
would have happened if the purchase had 
been made between those two dates. It 
has been held in this Court vide Moham¬ 
mad Mubarak Husain v. Sahu Bimal 
Prasad (l) that an order directing the 
attachment to subsist in the case of a 
default on the part of the decree-holder] 
would be an improper order, but it would 
not be a nullity and would be binding on 
the parties to it. This is the latest case 
in this Court and the learned Judge who 
decided it distinguished an earlier case of 
Dildar Husain v. Sheo Narain (2). The 
appellant in this case claims under one of 

(lj 1922 All. 62=44 All. 274=20 A. L. J. 113. 

(2) [1919] 41 AJ'. 15*.=49 I. C. 113=17 A. L. J. 

52. 
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the parties to the order, viz., the judg¬ 
ment-debtor, and is bound not only by the 
order of the 11th of September 1920, but 
also by the order passed on the appli¬ 
cation, dated the 15bh of September 1920. 
On the same date as this application was 
made, that is to say on the 15th of Sep¬ 
tember 1920, the Court ordered that a 
sale proclamation should issue. The 
Court evidently held that the attachment 
subsisted. In the teeth of these two 
orders it was not open to the judgment- 
debtor to transfer the property so as to 
give a person claiming under him a title, 

better than his own. 

The result is that there is no force in 
this appeal and it must fail. The appeal 
is dismissed with costs. 

Appeal dismissed. 


that it was highly disadvantageous to his 
minor wife. The learned Judge, after en¬ 
quiry, passed an order, on the 28th ot 
April, 1921, setting aside the deed of ex¬ 
change and ordering Abdul Rah, the ap¬ 
pellant, t:> return the property which be¬ 
longed to the minor before the exchange. 
This order expressly mentioned thai 
Abdul Rab was agreeable to the cancel¬ 
lation of the exchange Abdul Rab cirne 
up in revision here. This revision was 
dismissed on the ground that the said 
order was a consent order and was not 
open to be challenged. 

Aziz Ahmad has put that order in 
execution and obtained delivery ot pos¬ 
session of the property Subsequent to 
the delivery of possession. Abdul Rab 
applied t) the Court below to restore to 
him the possession on the ground that 
the order was without jurisdiction. Ilis 
application lias been refused. Hence 
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Sul i man and Daniels, JJ. 

Muhammad Abdul Lab Applicant. 

v. 

Khodaija Bibi —Opposite Party. 

First Appeal No. 215 of 1923, Decided 
on Uth April 1925, from an order of the 
Dt. J., PJibhit. 

Guardian cad ■'Yards Ac (18U0) S. 41 Dis¬ 
charged guaruian — Lvdnli'ie^ con'inuc and cm 
be enforced in proceedings iinoer the .led. 

Liabilities of even a di-schargecl guardian do 
continue after his disc-harge as regards any 
fraud which may subsequently be di e v red and 
an order for restoration of any property . f oh-j 
ward that remains in his possession can be 
executed in proceedings under the Ouardians 
and Wards Act, [!' 457 C c] 


this appeal. 

We are of opinion that when the order 
dated the 2Sth of April, 1921 was passed 
on the basis of consent, it is no longer 
open to Abcul Rab to contend that that 
order was passed without jurisdiction. 
It. is true that on that date he had been 
discharged from the guardianship, but 
liabilities of even a discharged guardian 
do continue after His discharge as re¬ 
gards any fraud which may subsequently 
be discovered. This is expressly provided 
in S. 41 (4) of Act VIII of 1890 It 
must, therefore, be deemed that the order 
of the 28th of April, 1921 was passed 
against Abdul Rab directing him as a 
guardian still under the control of the 
District Judge. 

An order passed against the guardian 


St. C. Thompson and P. N. Supra — 
for Applicant. 

S. B. Johari —for Opposite Party. 

Sulaiman, J. — This appeal arises 
under the Guardians and Wards Act. 
The appellant was appointed guardian 
of the minor, J It. Khodaija, and under 
sanction of the District Judge, he 
exchanged certain pro] erty of her own 
with that of bis minor ward on the 25th 
of July, 1912. In 1916 he was discharg¬ 
ed, and the girl’s father was appointed 
her guardian. Subsequently she was 
married, and her husband, Aziz Ahmad, 
was appointed her guardian. Aziz 
Ahmad applied to the District Judge for 
re-opening the exchange on the ground 


is certainly executable. A guardian is an 
officer hf the Court and is responsible to 
the Court which appointed him as guar¬ 
dian ior due management of the property 
of the ward and for restoration of any pro¬ 
perty of the ward that remains in his 
possession. Orders against him can he exe¬ 
cuted in proceedings under the Guardians 
and Wards Act. The case is quite different 
from an attempt to enforce an order 
against a third party who may be a per¬ 
fect stranger to such proceedings. We 
accordingly dismiss the appeal with costs 
including in this Court fees on the higher 
scale. 

A ppeal dismissed. 


I 
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Mukerji and Dalal, JJ. 

Shah 'Muhammad Fakhruddin —Appli¬ 
cant. 



B alii mull ah Shah —Opposite Party. 


Rev. > o. 8 of 1924, Deckled on 23rd 
July, 1924, against an order of *,he Sub. 
J , of Ghazipur. 


C ivil 1\C ., F. 1 15 —Pending sui'—Xn revision 


lies. 


Where the matter to be revised arises out of 
the proceedings of a pending suit there will be no 
revision till the suit has been decided.[1\I5S, CA) 

There were two suits the plaintiff inoneef 
which was the defendant in the ether. The 
parties agreed to refer the matters in disnute to ar¬ 
bitration. Before the «rbitiator--,the nart : es stated 
that they bad arrived at a compromise by which 
one suit should be decreed and the other suit 
should be dismissed. The arbitrators recommend¬ 
ed that the Court should dispose of the two 
suits according to this compromise. When the 
matter went hef re the Ccurtit set aside the 
award on the ground that the compromise record¬ 
ed by the arb'tratcrs has been arrived at by 
means of lottery, 

JIclfl\ that no revision lay from the order cf 
the Court. [P. 458, C 2] 

Uma Shankar Bajpai —for Applicant. 

Iqbal Ahmad , MuJcJitar Ahmad and 
Baza Ali — for Opposite Party. 

Judgment.—These two applications in 
revision arise out of the same facts. Thero 
were two suits before the learned Subordi¬ 
nate Judge of Ghazipur, the plaintiff of 
one of which was the defendant in the 
other. The parties agreed to refer the 
matters in dispute to arbitration and three 
persons were appointed arbitrators. 
Before the arbitrators, the parties stated 
that they had arrived.at a compromise by 
which the suit instituted by the applicant 
before us should be decreed and the suit 
instituted by the opposite party Rahi- 
mullah should be dismissed. The arbitra¬ 
tors recommended that the Court should 
dispose of the two suits according to this 
compromise. When the matter went 
before the learned Subordinate Judge, 
Rahimulla took exception to the award on 
the ground that the compromise recorded 
by the arbitrators had been arrived at by 
means of lottery and the compromise was 
not binding on him. The learned Subor¬ 
dinate Judge gave effect to this objection 


and set aside the award. It is against 
this order that the two applications in 
revision have been filed. 

It appears to us that no revision would 
lie under S.115 of the Civil Procedure Code. 
This section was interpreted in a Full 
Bench case of this Court, viz : Buddhoo 
Sal v. J lew a Bam (l). In that case three 
learned Judges as against two held that! 
where the matter to be revised arose out 
of the proceedings of a pending suit there 
would he no revision till the suit had been 
decided. In the case before,the Full Bench 
it appears, the question was as to whether 
the trial Court had jurisdiction to hear a 
particular suit. The trial Judge decided 
that he had the jurisdiction and accor¬ 
dingly proceeded to hear the suit. Then, 
an application in revision was filed to this 
Court. The majority of the Judges hear¬ 
ing the application were of opinion that 
the order of the trial Judge deciding that 
he bad jurisdiction to hear the suit was 
rot a‘case’ and no revision lay. The 
language used by Piggobt, J. leaves no 
room for doubt on the point. He says :— 

’ If this view is correct it follows that, 
whereas all cases ’ are not * suits,’ every 
suit is at least a 1 case \ From this *1 
would go on to conclude that where the 
case’ in which the revisional jurisdiction 
of the High Court is invoked happens to 
he also a suit’ then this ‘ 3uit' is also a 
‘ case ’ referred to in S. 115 of the Civil 
Procedure Code, which requires to be 
decided befors the record is called for”. 

Following this full Bench case we are of| 
opinion that no application in revision lies 
against the order passed by the learned 
Subordinate Judge.. We may add that the! 
applicant is not without his remedy. On 
the trial of the suits ho may succeed ard 
there may be no occasion for him to coni- 
-plain of the order passed by the learned 
Subordinate Judge. If the decision on the 
merits goes against him he can appeal on 
the merits of the case and also urge the 
ground that the trial Court ought to have 
accepted the compromise and the award 
as finapbetween the parties. 

We dismiss the applications in revision 
hub without costs as nobody appears to 
resist the applications. 

Applications rejected . 


(1) [1921] 43 All. 504=63 I. C. 15=19 A.L.J 
553 (F. B.j 
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Walsh and Sulaiman, JJ. 

Ravi Nandan Prasad— Decree-holder 

Afpellant. 


v. 


Judg- 


T ignr Nath Sahn and others — 
menfc-debtors—Respondents. 

First Appeal No. 74 of 1924, Decided 
oc 26th January 1925. 

^ (a) Civil P C., 0. 21, R . 00 — Auction- 

purchaser can apply under R. 00. 

An auction purchaser is entitled to apply 
under 0. 21, R. 00, he being included in the ex¬ 
pression “ a person whose interest is affected bv 
the sale.” [P* ■100, C. 1] 

Per Walsh, /.—An auction purchaser cannot 
bring a suit to set aside a sale on the ground of 
material irregularity in the publishing or 
conduct of the sale resulting in substantial loss 

to him. 

Per SuW.man, /.—The right of the auction- 
purchaser to apply under K. 00 does net mean 
that the door is open for a general enquiry into 
the title of judgment-debtors. To do so would be 
to call upon decree-holders to prove the title of 
their judgment-debtors in tbe property which 
they are seeking to sell. If the decree-holder, in 
a bona fide belief that the interest which he 
wants to sell vests- in his judgment-debtor and 
without any fraud, misrepresentation or conceal¬ 
ment, puts Up that interest for sale, it cannot bo 
said that there has been a material irregularity 
in the omission to disclose the real fact, if a 
subsequent enquiry were to disclose that the 
judgment-debtor did not really own the entire 
interest which was put up for sale. [P. 464, C. 1] 
The onlv case where a question of title can be 
gone into in these summary proceedings woull 
boa case where an auction purchaser attempts 
to prove that the judgment-debtor had no sale¬ 
able iuterest whatever. 86 Mad. L. J. 12 8 Re]. 
io anl appr. 1924 Pat. 319 Piss. [P. 461, C. 1] 
(b) Civil P. C., O. 21, R. 90—“ Substantial loss 
need n't be pecuniary ” — Sale proclimation repre¬ 
senting encumbered property as / tee—Auction pur¬ 
chaser can apply for setting aside sale. 

The principle of caveat emptordoes not apply 
under R. 90 when the auction purchaser applies 
to set aside the sale, where it is shown that 
there has been a misdescription affecting the 
quality and value of the property. The expres¬ 
sion “ substantial loss” is not necessarily con¬ 
fined to “ pecuniary loss". [P. 462, C. 1] 

The proclamation described the property which 
was really a leasehold interest, as a freehold 
estate. There was nothing in the proclamation 
to show that the judgment-debtor had only a 
leasee's interest in tbe property. 

Held ; that it was a fundamental misdescrip¬ 
tion and misrepresentation of tbe character of 
the property and that where the auction pur¬ 
chaser actually was misled and suffered subs- 
stantial loss, he was entitled to have the =«ale set 
aside. [P 462, C. 1] 

Tej Bahadur Sapru and K. Yerma —for 
Appellant. 

X. N. Katju, P. L. Banerji ancl Murari 
Mohan Dey —for Respondents. 


Walsh, J .—This is a first appeal from 
an order which raises an important ques¬ 
tion—though to my mind a simple ques¬ 
tion—of the proper construction of O 21, 
R. 90 of the Code of Civil Procedure. In 
the Court he low an auction-purchaser who 
had purchased property put up for sale 
under a decree, applied to have the salo 
set aside on the ground that he had 
suffered substantial loss owing to irregu 
larifcy in the publication and conduct of 
the sale. An objection was taken in the 
Court below that the auction-purchaser 
had no right to apply under this rule. 
That objection was overruled by the learn¬ 
ed Judge, who adopted the view taken by 
the Madras High Court in a case to which 
I will refer in a moment, and lie then 
went on to hold that the property had 
been misdescribed by a material omission 
from the sale proclamation which omitted 
to mention that the property was subject 
to a charge called a perjawat , that the 
applicant was unaware of it, and that he 
was induced to enter into the purchase by 
misrepresentation, which led him to be¬ 
lieve that he was purchasing an absolute 
ownership, whereas it was only a lease¬ 
hold property, and he therefore set the 
sale aside and directed that the money 
should be refunded to the purchaser. 

The main question which has been very 
fully argued before us—all the authorities 
both before and since the present Code 
having been referred to during the discus 
sion —was whether the learned Judge was 
right in holding that an auction purchaser 
can apply under O. 21, R. 90. The ques¬ 
tion whether he can or cannot is obvious¬ 
ly a very important one to auction pur¬ 
chasers as a class, because if he can, and 
• does not, or if he does, and applies un¬ 
successfully, he is clearly prohibited under 
rule 92 of the same Order from bringing a 
suit. This prohibition may in 'certain 
cases turn out to be a serious disadvantage 
to auction purchasers. Under the old 
Code he could, and often did, bring a suit, 
and in some Courts a sort of traditional 
belief has taken root that ho can bring a 
suit and cannot apply under this rule. If 
he has to apply under the rule, he has by 
the provisions of the Code very little time 
at bis disposal in which to do so, and if 
lie allows tho lime to run out, ho cannot 
fall hack upon a right to sue, which, if it 
existed, would give him much more time 
to prepare for his case and to collect the 
relevant material. It might, however, on 
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the o filer hand be pointed out that there 
are very good reasons why the Code 
should have provided that he should apply, 
and not bring a suit. Everybody else who 
can conceivably be affected by the sale- 
using that term in its widest sense—has 
to apply and cannot 'sue. There does not 
seem any real reason why the auction 
purchaser should stand in any different 
category. Moreover tide Court executing 
the decree, controlling and carrying out 
the sale, is obviously the Court best equip- 
ped for determining the question whether 
there lias been irregularity or fraud in the 
publishing or conduct of it, and a fortiori 
if it is the best Court for the purpose, it 
is clearly best in the interests of the par¬ 
ties and for the Court that the matter 
should be disposed of as speedily as possi- 

< an application, rather than by 
a dilatory suit, for after all it is the exe¬ 
cution proceedings which are concerned, 
and it is desirable that the question 
whether the sale ought to lie confirmed 
or not should he settled as speedily 
ms possible. But whether the lore¬ 
going observations are sound or not 
—and thev are merelv ohiter —thev 
cannot affect the interpretation ol this 
rule if the language of the rule is clear. 

The question whether an auction-pur¬ 
chaser is entitled to apply, depends on 
the question whether he is included in 
the expression “ a person whose interests 
are affected by the sale. It is necessary 

%s 


who is compelled by law to pay a deposit, 
and unless something intervenes, is com¬ 
pelled by law to complete his purchase, is 
a person whose interests are affected by 
the sale. It is impossible to use a wider 
uerm than “ a person’s interests." In 
the ordinary use of the word in the 
English language it is a term covering 
every sort of interest recognised by law, 
such as, in the case of an auction pur¬ 
chaser, liability'to pay the money, liability 
to complete and take a transfer of the pro¬ 
perty, and from his own point of view the 
necessity of finding the necessary funds, 
and also the necessity of carrying through 
to fruition the provisional contract into 
which he has entered. If the expression 
were ’ interest in the property,” it would 
of course lie confined to an interest in the 
property ssold antecedent to the sale. If 
the word were merely “ interest ” with¬ 
out the plural and without the words “ in 
the property,” it might be possible to hold 
that the word ‘ interest " was confined 
to interest in the thing itself at the time 
of the sale But that is tot the expres¬ 
sion, and to my mind the actual expres¬ 
sion in the rule is free from ambiguity or 
difficulty of any kind and ought to be 
construed as meaning wbat it says. It 
would he unnecessary further to labour 
this point if it were noj for two decisions 
of the Patna High 08urt relied upon by 
the appellant. The first is the case of 
Khetre J Johan Datta v. Sheikh Dilnwar 


to observe that this expression was not 
contained in the corresponding provision 
which was in force up to 1908, and up no 
that date the auction-purchaser'could not 
apply but could bring a suit. It follows 
therefore, that for the purpose of deter¬ 
mining this question, the cases decided 
before 1908, or decided after 1908, with 
reference to proceedings which had begun 
before 1908, bearing ,upon the question 
whether auction-purchasers could apply 
or could properly bring a suit, are wholly 
irrelevant, and for my part, I decline to 

look at them. Unfortunately I find them 

* 

still cited, as though they were relevant 
and authoritative, in text-hooks dealing 
with the law under this rule, and they 
have been cited as authorities in one deci¬ 
sion form which I feel compelled to differ. 
The expression to he considered is :— 
’* whose interests are affected by the 
sale.” I find myself compelled to hold as 
a matter of law that a person who is the 
highest bidder, whose bid is accepted 


(1) decided in the year 1918. Eo refer¬ 
ence is contained, either in the judgment, 
or in the head-note, to the rule which the 
Court was construing. The Court seems 
to have assumed that the question was 
settled beyond controversy and not open 

* 4 4 

to argument. The judgment siys :— the 
Mumif very properly held that the auc¬ 
tion-purchaser was not a person who 
could come in and attack his own pur¬ 
chase,” and it went on to say it is 
quite clear that it is not open to a party 
who purchases at an auction sale to 
impugn the validity of his own purchase.” 
it is clear therefore that the Court was 
treating it as a matter which was well 
settled. I cannot, with great respect, 
accept the expression used in the fore¬ 
going quotation, that an auction-purchaser 
complaining of any irregularity antecedent 
to the sale, is attacking his own purchase. 
Wha* he is attacking' is the conduct of 
[if & -t*at. Jl.J. 5*o—40 l.C. 

L. \Y. 151. ■ fSa 


ravi N andan Prasad v. Jagar Nath (Walsh, T.) Allahabad 401 


1925 

the sale on the publication of the mate¬ 
rial factors or description of the property 
put up for sale, and it seems to me a mis¬ 
description to say that in seeking relief 
from a burden which has been un'justly 
imposed upon him by an irregularity mis¬ 
describing the subject-matter of his pur¬ 
chase, or concealing material lacts, ho is 
making an attack upon his own purchase. 

It is merely a complaint that he his, 
either as the result of a mistake, or of a 
trick, bought something which he had not 
the slightest intention to buy, and that 
he is saddled with something which was 
not, sd far as he i3 concerned, his pur¬ 
chase at all. The Madras High Court in 
1921 in the case of Bhavirisethi Goinla - 
krishnvyya v. Pukcin'iti Peddci Sdujeeva 
Reddi (2) without apparently being aware 
of the decision in Patna held that the ex¬ 
pression included the auction-purchaser. 
This is the decision which the Court be- 
losv has rightly followed. I merely wish 
to say with regard to it, that I find it 
puts too narrow an interpretation even on 
the word “ interest.” It treats the word 
“interest” as being an interest in the 
property which he Has acquired at the 
sale, declining to hold as the Patna High 
Court has done, that it was confined to 
the narrow meaning of interest prior to 
the sale. For my part, as I have already 
said, I see no reason for limiting it even 
t e the notion of interest in the property 
sold. The matter came again before the 
Patna HL;h dourt in the year 1923 in the 
case of Knrtik Ch'vidra Chitterji v. 
Nugendr i N:ith Roy (3) and that Court 
had before it, and had to construe, rule 99 
with which we are no# concerned, and it 
also had the advantage of considering the 
decision I hive just referred to of the 
Madras High Court. The learned Judge 
woo delivered judgment in that case re¬ 
peated what he hid said in the previous 
case of the Patna High Court to which 
I have referred, saying that it was settled 
in that Court, that is to say Patna that 
the auction-purchaser could not apply 
except under rule 91, and in explaining 
that rule 90 was not designed for the relief 
of the auction-purchaser at all, it cited 
decisions from the Calcutta High Court 
and by the Privy Council antecedent to 
1903, which to my mind are irrelevant. 
The C)o*j declinel tj follow the view 

"W [1020] 33 M.L.J. 223—il L.W. 184=55 I.C, 
333=(1920) M.W.N. 152. 

3) 1024 PaSaa 319—5 Pat. L. T. 41. 


taken in Madras, holding that it was 
precluded from doing so by the langu¬ 
age of rule 90, and held that “ inte¬ 
rests affected by the sale ” mean ‘ in¬ 
terests in the property existing before the 
sale.” I do not think that we have 
any right to insert fundamental amend¬ 
ments of this kind into the plain language 
of a rule. To my mind that is not in¬ 
terpretation hut legislation, and I can 
only repeat that we are bound to take 
the words as they stand, and that it is 
quite obvious that an auction-purchaser 
whose bid is accepted and who is provi¬ 
sionally bound<to complete his purchase, 
is a person whose “interests are affected 
by the sale.” I would even be prepared 
to go further by way of attempting to 
explain why the word “auction purchaser” 
is not used in the rule as it is used in the 
next rule, which provides that the auction 
purchaser may apply to set aside the sale 
where the judgment-debtor has no sale¬ 
able interest in the property, and say that 
in a cise, for example, where the auction- 
purchaser was a mere trustee or agent 
employed to purchase on behalf of a 
syndicate of persons who were either 
unwilling or unable to be present, and 
who entered into the purchase, on their 
behalf in his own name, and then quar- 
rellel with them and declined to take the 
necessary steps to 39t aside the sale if 
there has been irrgularity agiinst which 
they desirei to protect themselves, yet 
although they were not actually the pur¬ 
chasers at the sale in so many words, 
they would be persons whose interests 
were affected by the sale, and who might 
ultimately apply on the ground that the 
auction-purchaser declined to do so on 
their behalf. The result is that in my 
view the auction-purchaser is now brought 
into the same category as the decree- 
holder, judgment-debtor and other per¬ 
sons in previous rules upon the subject, 
and ma} apply uncer rule 90 with the 
natural result that he is prohibited from 
bringing a suit on the same complaint. 
On this ground I hold that the appeal 
fails subject to the further question whe¬ 
ther we are prepared to confirm the learn¬ 
ed Judge on the merits. 

The question of the merits is really a 
much more difficult one, largely by rea¬ 
son of the fact that the learned Judge is 
so satisfied that the merits of the ap¬ 
plication are established, that he ha 3 
omitted to state the steps by whi^h he 
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arrives at certain conclusions or inferenc¬ 
es which he has summarized in his judg¬ 
ment. I agree with him that the princi¬ 
ple o i caveat emptor does pot apply under 
this rule where it is shown that there 
has been a misdescription or a conceal¬ 
ment amounting to a substantial misre¬ 
presentation affecting the equality and 
value of the property, I use the word 
quality” advisedly, because I do not 
think that the expression "substantial 
loss” is necessarily confined to "pecuni¬ 
ary loss.” It is not true to say that if a 
man thinks he is buying unencumbered 
property and linds afterwards that it is 
encumbered to no greater extent than 
Rs. 5 per annum, that the difference is 
necessarily represented by capitalizing 
the annual sum of Rs. 5. A man making 
decision whether he shall bid and pur¬ 
chase a property, is a free agent. He is 
entitled to make his own choice, and he 
is entitled to know what it is for which 
he is asked to pay, and in my judgment 
he is entitled to say, when lie discovers 
that he is burdened with some charge of 
which he was ignorant, ' the amount of 
this charge is not in itself a matter of 
gieat consequence to cne, but its very 
existence is a thing which stamps the pro¬ 
perty with a character I do not like, and 
I should not have purchased, or at any 
rate I wis not prepared to pay a substan¬ 
tial price for the property if it was charg¬ 
ed in any way.” Now there are two 
features about this case which impress 
me very much in favour of the finding 
that substantial loss has been made out. 
,The proclamation described the property 
as free from encumbrance. To my mind 
that was a fundamental misdescription 
and misrepresentation of the character of 
the property. It was a misrepresentation 
holding out the property to be free when 
it was not free. One attack which the 
appellant has made upon the finding of 
the learned Judse is that the learced 
Judge says in hi3 judgment : “he, the 
purchaser purchased it thinking that it is 
mnafi land, and therefore paid a very big 
sum for it,” and it is said that the learned 
Judge has gone beyond the evidence in 
holding that fact in favour of the ap¬ 
plicant, because the applicant did not, as 
he really should have done, go into the 
box. Whether by a sorb of mutual under¬ 
standing, which frequently happens with¬ 
out a clear record being left behind bo 
testify to it by those present at the trial 


it was treated as common ground that 
the applicant thought he was getting free 
property one cannot say with certainty in 
this case. But it seems to me that the 
appellant is in this difficulty. He had 
been the mortgagee of the property and 
he was in possession of the document 
relating to it, and a very superficial ac¬ 
quaintance with them must have shown 
him the existence of this encumbrance. 
Either he was guilty of gross carelessness 
in supplying the materials to the Court 
without consulting the relevant docu¬ 
ments which would have shown him 
what the materials were, or he knew and 
wilfully concealed the existence of this 
small charge. Inasmuch as he himself 
allowed the Court to describe the proper¬ 
ty in the proclamation as free from en¬ 
cumbrance, it does nob lie in his mouth 
to complain that the learned Judge has 
attributed to the purchaser the same be¬ 
lief which the decree-holder allowed the 
Court to advertise. A man who even 
honestly misdescribes the subject-matter 
of a sale by misrepresentation, such asf 
the description “free from encumbrance,” 
when the*e is an encumbrance cannot 
be heard in a Court of law to com¬ 
plain that the purchaser knew what 
he was buying. The learned Judge has 
found that the purchaser has suffered 
substantial loss, and even conceding that 
a pedantic criticism of the judgment may 
succeed in showing that there are gaps in 
the reasoning by which he has reached 
his conclusion, the judgment satisfies me 
that the learned Juige was convinced that 
this was one of those cases which I des¬ 
cribed in the foregoing observations in 
which the mere monetary amount of the 
existing charge was nob the only material 
factor in holding that the purchaser had 
suffered substantial loss by reason of the 
irregularity in the publication and des¬ 
cription of the sale in the proclamation, 
but that he arrived at the conclu¬ 
sion because he was satisfied, and I 
think rightly, that the purchaser ob¬ 
jected to buy the property with 
any encumbrance at all quite apart from 
the question what its amount might be. 

I think there was abundant evidence to 
justify the finding that substantial loss; 
had been suffered in the sense in which 
that expression is used in S. 90, even; 
though the sum wa3 not a large one, and 
upon the evidence I should have come to * 
the same conclusion. 
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We therefore, hold that the appeal 
must be dismissed with oosts. 

Sulaiman, J. —I agree. Under S. 311 
of the old Code the decree-holder or any 
person whose immovable property had 
been sold could apply to have the sale 
set aside on the ground of a material 
irregularity in publishing or conducting 
it. On the language of that section it 
was quite clear that an auction purchaser 
could not apply. The Privy Council in 
tihe case of Birj J lohiin Tkakut v. Rai 
UmaNath Chowdhry (4) held that an 
auction purchaser did not come within 
the meaning of that section. In the 
later case of Kcild Mex v Ear per ink (5) 
their Lordships of the Privy Cmncil 
affirmed the decree in a Civil suit brought 
by an auction-purchaser on the ground of 
misrepresentation made by the sale offi¬ 
cer. The language of the correspondsg 
provision in the new Code has been 
materially altered. Under Order 21 rule 
90 in addition to the decree-holder and to 
any person entitled to share in a rateable 
distribution of assets, every person whose 
interests are affected by the sale, has a 
right to apply. There can be no doubt 
that the expression ‘any person whose 
interests are affected by the sale" is much 
wider and the question is whether it in¬ 
cludes an auction purchaser also or nDt. 

It is impossible to answer this question 
on mere general considerations. On the 
one hand it may be conceded that an 
auction purchaser purchases the property 
at an open competition where no warran¬ 
ty of title is given and that therefore 
when he bids he takes a certain amount 
of risk if it turns out that the property 
which he has got is not worth the amount 
which he paid. It must also be conceded 
that to give him a summary remedy 
under this rule to apply to have the sale 
set aside would be taking away from him 
the right to bring a separate suit, and 
would also be curtailing the period during 
which he can seek his remedy. On the 
ot.her hand it cannot bo denied that if there 
exist heavy incu nbrances on a property 
which is put up for sale and they are not 
announced at the time of the sale the 
auction purchaser may offer a very high 

(4) [183 )] 20 Cal. 8=19 I.A. 154=6 bar. 245 

(P. C.) 

(o) [1908] 36 Cal. 323=36 I.A. 32=6 A.L.J. 

34=13 C.W.N. 249=5 M.L.T. 120=9 C.L. 

J. 165= U Bom. L.R. 227=19 M.LJ.115 = 
i I.C, 122=5 L.B.R. 25 (V. C.) 


price for it and may be seriously prejudic¬ 
ed thereby. An auction purchaser is not 
ordinarily a party to the proceedings and 
he often comes on the scone at the last 
moment and knows very little about the 
property that is put up for sale. If all 
the particulars necessary to disclose to 
him the nature of the interest he is going to 
bid for, are not mentioned at the time 
and he has no right to have the sale set 
aside by reason of such omission it would 
be denying him justice. As I have said 
it is unsafe to answer the question on 
general considerations only. It is our 
duty to interpret the words of the rule as 
they stand. The expression perhaps is 
not as clear as it may have been and in is 
its ambiguity which has led to a conflict 
of opinion between the Patna and 
Madras High Courts. The learned Judge 
of the Patna High Court in the case of 
Khetro Mohan Datta v. Sheikh Dilawar 
(l) and in the case of Kartik Chandra 
Ghatterji v. Nagendra Nath Boy (3) seem 
to take the expression ‘interests' as mean¬ 
ing an interest in the property put up for 
sale. They therefore argue that the 
Ruction-purchaser’s interest in the pro¬ 
perty n really created by the sale and 
cinnot be said to have been affected by 
it. On the other hand the learned 
Judges of the Madras High Court in the 
case of Go pda Krishnayya v. Sanjeeva 
Reddi (2) have taken the view that if the 
interests of an auction purchaser are 
affected when the sale is to be set aside 
they must also be affected if the sale is to 
be confirmed. 

I agree with my learned brother that 
the expression a person whose interests 
are affected by the sale’ must be taken in 
its general sense and there is no justifica¬ 
tion for restricting it to mean interest in 
the property put up for sale. As pointed 
out by him the word ‘interest’ is not used 
in the singular but is in the plural 
number. It is easy to imagine cases 
where the interest of a person may be 
affected by the sale though he may have 
no actual interest in the property which 
is put up for sale. The expression is of a 
much wider scope and there seems to be 
no good ground for holding that it should 
not include an auction-purchaser. The 
Calcutta High Court also has taken the 
view that bhe^expresiion is of very wide 
import. Abdul Aziz v. Tafazuddin (6). 


(6) [1914] 19 C.W.N. 326=23 I.C. 839 
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I wish however to guard myself against 
being understood to hold that by coneed- 
ing the right to an auction-purchaser to 
apply under this rule, I mean to open a 
door for a general enquiry into the title 
of judgment-debtors. To do so wo aid be 
to call upon-decree holders to prove the 
titles cf their judgment-debtors in the 
property which they are seeking to sell. 
I take it that if the decree-holder, in a 
bon ! fide belief that the interest which 
iho wants to sell vests in his judgment- 
!debtor and without any fraud, misrepre¬ 
sentation or concealment, puts up that 
interest for sale, it cannot he said that 
there lias been a material irregularity in 
the omission if a subsequent enquiry were 
oo disclose that the judgment-debtor did 
not really own the entire interest which 
vas put up for sale. Under Order 21 rule 
13 which deals with cases of attachments, 
all tliat is required is a specifica¬ 

tion of the judgment-debtor’s share of 
interest in the property to the best of 
the belief cf the decree-holder, and 
so far as he has bean able to 

ascertain the same. The same principle 
it seems to me would apply to a mortga¬ 
gee decree-holder also. A decree-holder 
has a right to put up for sale what he 
honestly believes to he his judgment-deb¬ 
tor s property and may offer it to he pur¬ 
chased without giving any warranty of 
title at all. 

The only case where a question of title 
can be gone into in these summary pro¬ 
ceedings would be a case where an auc¬ 
tion purchaser attempts to prove that the 
judgment-debtor had no saleable interest 
whatever. It is supposed that there is 
an implied guarantee that at least some 
intersst is being put up for sale, and, 
therefore, if it be a fact that the judg¬ 
ment-debtor has no saleable interest 
whatsoever, the auction-purchaser is given 
a remedy under rule 91 to apply to have 
the sale set aside. He has no general 
right to ask the Court to enquire into the 
interest of the judgment-debtor and set 
aside the sale if it is satisfied that he did 
not possess the exact amount of interest 
which was announced to be sold. 

In the present ca^e the property was 
put up for sale and was described as a 
free-bold. There was nothing in the pro¬ 
clamation of sale to suggest that the 
judgment-debtor had merely a lessee’s in¬ 


terest in the property. Under order 21 
rule 66 it is the duty of the decree-holder 
to see that all incumbrances to which the 
property is liable are mentioned as well 
as every other thing which the. Court 
considers material for a purchaser to 
know in order to judge of the nature and 
value of the proporty. Even if it be as¬ 
sumed that the ground rent payable on 
this land cannot be called an incumbrance 
on the property, nevertheless it must be 
conceded that it was a particular which 
was material for a purchaser to know in 
order to judge of the nature and value of 
the property. The mortgagee decree- 
holder had the title deeds in his posses¬ 
sion and must he deemed to have been 
aware that; the property was only lease¬ 
hold. His omission to describe it as such 
was a deliberate omission and it certainly 
amounted to a material irregularity with¬ 
in the moaning of order 21 rule 90. All 
the conditions under which this land is 
held are not shown in these proceedings. 
We do not know exactly what the terms 
are on which the occupier can be ejected. 
Further there is a claim on behalf of the 
Municipal Board for a haq chaharum. 
That, however, is not admitted either by 
the decree-holder or the auction-purcha¬ 
ser. It is reasonable to assume that the 
auction purchaser would not have offered 
such a high price for this property if he 
had known that the property he was 
going to purchase was a mere lease¬ 
hold and not a free-hold. I, therefore, 
agree with the Court below that it is es¬ 
tablished that there was a material irre¬ 
gularity in publishing and conducting the 
sale and in consequence of that irregula¬ 
rity the auction-purchaser has suffered 
substantial I 033 . 

By the Court. —The order cf the 
Court is that this appeal is dismissed with 
costs. 

Appeil dismissed . 
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Hears, C. J. and Piggott, J. 

Ammar and others— Plaintiffs—Appel¬ 
lants. 

v. 

Qomnd and others —Defendants—Res¬ 
pondents. 

Letters Patent Appeal No. 86 of 1924, 
Decided on 5th March 1925. from the 
judgment of Daniels, J., D/- 22nd 
February 1924. 

Agra Tenancy Aot , (2 of 1901 ) S. 1GT — Suit for 
declaration that plaintiffs are joint tenants with 
defendants—Civil Court can try. 

Unless the fourth schedule of the Act is pro¬ 
duced before the Court and a suit or application 
of a precisely similar kind (to the suit in ques¬ 
tion) and parallel in its results is shown to the 
Court as 1 eing a suit exclusively triable by the 
Revenue Court, the Civil Court will not only be 
within its rights in trying the suit but will be 
bouud to determine it. [P. 460, C. 1.] 

A suit for declaration that the plaintiffs are 
joint in occupancy with the defendants is 
cognizable by a Civil Court. [P. 46(5, C. 1.] 

Uma Shankar Bajpai —for Appellants. 

Baleshwari Prasad —for Respondents. 

Judgment.—On the 26th of July 1921 
five of the present respondents to this 
appeal brought a suit against Ammar, 
plaintiff No. 1 in this matter, alleging 
that they (the respondents) Were tenant i- 
in-chief and that he (Ammar) was a sub¬ 
tenant. The suit was for arrears of rent. 
Ten days later Ammar and his three 
brothers brought a suit in the Civil Court 
against all the six respondents alleging 
that they (the four brothers) had a joint 
and equal right or occupancy with the six 
respondents. On the 28th of September 
1921 the Revenue Court passed an 
ex parte decree in favour of the present 
respondent?, thus accepting their state¬ 
ment that they were in fact tenants-in- 
chief, and that Amm vr was a sub-tenant. 
There the matter rested for the moment, 
but on the 20tlrof December the Huns if 
gave a decision in the case now under 
consideration. One of the pleas undoub¬ 
tedly taken was that the suit for a decla¬ 
ration that the plaintiffs were join's in 
occupancy with the defendants was a 
matter that was exclusively triable by the 
Revenue Court, because the Munsif in his 
judgment says that he has no doubt what¬ 
ever that he has jurisdiction to try this 
matter. He gave a decision upholding the 
claim of the four plaintiffs. Sometime 
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after the 20th of December and on a date 
previous to the 8th of May 1922 the 
ex parte decree was set aside and thfe suit 
for the arrears of rent as between tenanfcs- 
in-chfef and an alleged sub-tenant was 
dismissed. From the decision of the 
Munsif there was an appeal to the District 
Judge heard on the 8th of May 1922, and 
notwithstanding the very definite state¬ 
ment of the Munsif on the subject of 
jurisdiction, there was no appeal from the 
Munsif to the District Judge on this 
question of S. 167 of the Local Tenancy 
Act. The District Judge affirmed the 
finding of the Munsif, and the matter then 
came before a single judge of this Court, 
who on the 22nd of February 1924 came 
to the conclusion that S. 167, which had 
then been put in the forefront of the 
grounds of that appeal, was a bar to the 
suit. We have asked the learned counsel 
who appears for the respondents to turn 
to the fourth schedule of the Act and to 
point out to us any suit or proceeding 
therein described which the plaintiffs in 
this present suit could have embarked 
upon in the Revenue Court. He has told 
us, and frankly, that there inn the fourth 
schedule no suit of the character now 
before us, and that there does not appear 
to have been in the fourth schedule any 
provision for a suit by which people alleg¬ 
ing themselves to be co-tenants can go to 
a Rover ue Court and ask for a decla¬ 
ration that they have a right of co¬ 
tenancy joint and co-equal with that of 
the persons whom they have made defen¬ 
dants. That appears to be right, hut it 
does not quite exhaust the argument for 
the respondents, because the learned 
counsel has laid stress upon the fact that 
there was in existence at the date of the 
commencement of the civil suit, which 
was August (), 1921, a proceeding pending 
before the Revenue Court taken at the 
instance ol the present respondents 
against one of the present appellants 
which in effect would have deter¬ 
mined the question which the present 
appellants sought to deter < ine by this 
action. We are not sure that that is 
right. The real question before that 
Court was, whether Ammar, the defen¬ 
dant in the Revenue Court was liable to 
pay a rent as sub-tenant? The answer 
to that might have been a simple nega 
tive, but it does not follow at all chat 
there was necessarily any exact definition 
of his rights or of the position in which 
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lie stood as regards the then plaintiffs ; 
nor would it include a definition of the 
rights of the three other persons who on 
the 6th of August i92i allied themselves 
with Ammar in this declaratory suit. We 
think that the Munsif was right in hold¬ 
ing that he had jurisdiction, and that, 
unless the fourth schedule of the Act was 
produced before him and a suit or appli¬ 
cation oi a precisely similar kind and 
parallel in its results was shown to him 
as being a suit exclusively triable by the 
-Revenue Court, he was within his rights, 
and it was, indeed, his duty to hear and 
'determine the matter brought before him 
bv the then (our plaintiffs. That being 

j * 

'so, we are of opinion that this appeal 
must he allowed with costs. We there¬ 
fore set aside the decree of the learned 
Judge of this Court and restore that of 
the lower appellate C mrt. The cost of 
both hearings in this Court will include 
fees on the higher scale. 


Decree set a Hide. 
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Daniels, J. 

Gani/a Prasad and another — Appli¬ 
cants. 

v. 

Mt. Kishm and another — Opposite 
Parties. 

Civil Rev. No. 151 of 1921, Decided on 
27th November, 1924, from an order of 
the Addl. Munsif, Hathras. 

Civil P. C. t 0. 23, R. 1 —Withdrawal allowed - 
Question of formal defect not convdend-Order 

revisable. 

Where the Court without applying its uind to 
the question whether there is any formal defect 
in the suit, allows the suit to be withdraw: with 
permission to the plaintiff to b’ing x fresh suit 
and actually there is no rornal defect; the Umrt 
acts with material irregularity and its order is 
open to revision by the High Court. [I • * > > J 

M. A. Aziz and Iqbal Ahmad ~~ for 
Appellants. 

Surendra Nath Sen for Opposite 
Parties. 

Judgment.— This is a revision against 
an order passed by a Munsif allowing a 
plaint to he withdrawn under 0. 23 rule 1 
of the Code of Civil Procedure. It is admit¬ 
ted that the order cannot be supported on 


t q 3 merits. The question is whether any 
revision lies. In Rahmat Ullah v. Din i- 
ram Singh (l), Banerji, J. allowed an 
application in revision in precisely similar 
circumstances. The Bombay aDd Calcutta 
High Courts have taken the same view in 
Rajindra Dal v. Atal Bihari (2) and Bai 
Kashibai v. Shidapa Anappa (3). It is 
urged for the respondent that the same 
Judge who decided Rahmat IJllah v. 
Dharam Singh (l) was a member of a 
Bench which held that no revision lay in 
Jhunlu Dal v. Bisheshcrr Das (4). An 
examination of the two cases shews that 
they are not really contradictory. In 
■Thunku Dal v. Bisheshar Das (4) the 
plaintiff based his application upon the 
fact that formal proof of a certain plaint 
had not been given. The Court had to 
consider whether this amounted to a 
sufficient cause within the meaning of 
Older 23, rule 1. It applied its mind to 
the question and decided erroneously that 
it did. As the Court had applied its 
mind to a question which it had jurisdic¬ 
tion to decide, it was held that even 
though the decision was wrong no revision 
lay’ under S. 115 of the Code of Civil 
Procedure. Tire facts here are different. 
The Court never applied its mind to the 
question at all. The plaintiff merely 
alleged that there was a formal defect in 
the plaint but did not specify what the 
defect was and, in fact, as is now admit¬ 
ted, there was no formal defect whatever. 
The learned Munsif in his judgment does 
not state what the formal defect is. He 

simply says in general terms "the frame 1 

of the suit is bad”. Under those circum¬ 
stances the decision in Jhunku Dal v. 
Bisheshar Das (4), is no bar to my hold¬ 
ing, as I do hold, that the Munsif acted 
with materia] irregularity in allowing th 
suit to bo withdrawn with liberty to die 
a fresh suit. I therefore set a fide his 
order and direct him to restore the suit to 
his file and dispose of it according to law. 
If the plaintiff wishes to withdraw he 
must do so unconditionally. The respon¬ 
dents will have their costs of this re¬ 


vision. 


Order set aside. 



(1) 1922 All. 185—20 A.L.J. 90=3 L.R.A. Civ. 93. 

(2) [1917] 44 Oal. 454=39 I. C. 909=25 (\ L. <L 


455. 

(3) [1913] 37 Bom. 682=21 I. C. 

R 823 

(4) [1918] 40 All. 612=4? I. C. 7 


23=15 Bom. L. 
I—10 A.L.J. 495 
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SULAIMAN AND DANIELS, JJ. 

Net Singh and others — Applicants. 

v. 

The Receiver of the Estate of Gajraj 
Singh and another —Opposite Parties. 

F. A. P. 0. No. 161 of 1924, Decided 
on 20th May 1925, from an Order of Dt. 
J. Jhansi, 

Prov. Ins. Act, S. '.H (5)— S. 28 (5) applies t> 
land coming under Bundelland Alienation of 
Land Act {111 of 1901), .S'. 10. 

Property which is exempted by virtue of S. 10 
of the Bundelkhand Alienation of Land Act (3 
of 1903) from liability to be sold in execution of 
money decree is “exempted from attachment and 
sale’ within the meaning of Pro. Inso, Act. S. 2$ 
(5) and does not vest in the receiver in insolven¬ 
cy. 1 Lah. 192 {F.B.) and 2 Lah. 78 Dt$/.[P467C2] 

Per Sulaiman, •/.—Tire policy of the legislature 
obviously seems to lie that properties which can¬ 
not be attached and sold do not vest in the Re¬ 
ceiver. There is no in jus'.ice in this, for, when 
creditors cannot recover the r debts by sale of 
the properties, they suffer very little if their re¬ 
presentative, the Receiver, cannot realise the 
debts out r f such, propertie . [P46 • C2 ; P469 Cl] 

C. Thompson — for Applicants. 

Daniels. J. —This is an appeal against 
an order of the District Judge of Jhansi 
refusing to set aside two alienations made 
by the insolvent after adjudication on the 
ground that this particular property does 
not vest in the receiver. The learned 
District 'Judge’s order is so brief as to 
hardly amount to a judgment at all. He 
does not specify the nature of the proper¬ 
ty or give any reasons why it does not 
vest. He merely refers to a previous 
order of his which was passed on an ap¬ 
plication to prosecute the insolvent under 
S 69 and which has no bearing on this 
question. From other papers on the re¬ 
cord, however, it appears that the proper¬ 
ty is property to which the provisions of 
the Bundelkhand Alienation of Land Act of 
1903 apply. The appellant before us is the 
principal creditor of the insolvent. The 
learned District Judge relied on 8.16 of the 
Bundelkhand Alienation of Land Act which 
says that no land belonging to a member 
of an agricultural tribe shall he sold in 
execution of any decree mace after the 
commencement of this Act. Sub-section 
(5) of S. 28 of the Provincial Insolvency 
Acs provides that the property vesting in 
the receiver shall not include any proper¬ 
ty which is exempted by any enactment 
for the time being in force from liability 


to attachment and sale in execution of a 
decree. The appellant relies on two de¬ 
cisions of the Punjab High Court Sardnr- 
ni Datar Kuar v. Ram Rattan { 1) and 
Mauji v. Girdhari fiat (2,. In the latter 
ol these cases the learned Judges held 
that notwithstanding a similar provision 
in the Punjab Alienation of Land Act, 
property of this kind did vest in the re¬ 
ceiver. W ith all respect we are unable to 
follow the reasoning of this judgment. If 
we ask the question, could this property 
have been attached and sold in execution! 
of a Civil Court decree ? The answer, in 
view of S. 16 of the Bundelkhand Aliena¬ 
tion cf Land Act, must he ‘No.’ It fol¬ 
lows, therefore, that this is property 
which is exempted from attachment and 
sale within the meaning ol S. 28 of the' 
Provincial Insolvency Act. We are, i 
therefore, unable to accept this appeal 
which we accordingly dismiss. We make 
no order as to costs as the respondent is 
not represented. 


Sulaiman, J. 1 agree and would on¬ 
ly like to add a few words with regard to 
the rulings that have been cited. The 
case of Nagindas »Bhukandas v. Ghela- 
bhai Gulabdas (3) is not directly in point 
because in that case the question turned 
on the express provisions of S. 4 of the 
Provider Funds Act (No. IX of 1897) 
which make the deposit not liable to at¬ 
tachment and say that the receiver will 
neither be entitled to it nor have any 
claim on it. Similarly the case of Sac/ar 
Mai v. Rao Girraj Singh (4) may he said 
to be not directly in point because there 
th) question was whether the occupancy 
holdiig vested in the receiver. The deci¬ 
sion turned to some extent on the provi¬ 
sions of the Agra Tenancy Act. That 
case, however, is helpful to this extent 
that even under the provisions of the Agra 
Tenancy Act (here is no express prohibi¬ 
tion against attachment and all that S. 20 
says is that the tenancy is not transfer¬ 
able in execution of a decree of the Civil 
or revenue Court In the same way the 
Full Bench case of Iiallca Das v. Gajju 
Singh (5) may be helpful. 


(1) [1920] 1 Dih. 192—59 I.C. 803 (F B ) 

(2) [1921] 2 Lah. 78=61 I.C. 6G4. 

(3) [1919] 44 Bom. 67c = 56 I.C. 449=22 Bom 
L.R. 322. 


(4) 

(5) 


[1916] 39 All. 120=38 I.C, V. 1=14 
1031. 

[1921] 43 All. 510=62 I.C. 897=19 
439 iF. B.) 


A.L.J 

A.L.J. 
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The case of Sardarni Datar Knar v. 
RamBattan (l) is also distinguishable 
because there t ae learned Judges of the 
Lahore High Court came to. the conclu¬ 
sion that under S. 72, Civil Procedure 
Code, a Civil Court has power to make a 
temporary alienation of the property. 

It is unnecessary to express any opinion 
as to whether a Civil Court can order the 
collector to take steps as provided in the 
section or whether it can only authorise 
him if he himself represents to the 
Court. It is quite sufficient to say that 
in these Provinces a notification under 
S. 68, Civil Procedure Code has actually 
been issued, which apparently is not the 
ca 3 e in the Punjab, and that, therefore, 
S. 72 is wholly inapplicable here. 

The case of Mauji v. Gird liar i Lai (2) 
is certainly in point because the cor¬ 
responding sections of the Bundelkhand 

Alienation of Land Act (No. 3 of 1903) 


expression like ‘and also’ or ‘as well as’ 
would have. Their interpretation of the 
section is that only property which is 
exempted from liability to attachment 
and also exempted from liability to sale 
does not vest in the receiver. With 
great deference I would say that the 
fallacy consists in supposing that the 
expression ‘exempted from' governs the 
two words ‘attachment’ and sale’ whereas 
it really governs only one word ‘liability.’ 
There is, therefore, no justification for 
splitting' up the clause as if it read exempt¬ 
ed from liability to attachment and also 
exempted from liability to sale’. 

The position is in no way improved by 
considering that the words ‘attachment 
and sale' are indissolubly connected to¬ 
gether. If this be so, then they together 
indicate the continued process of attach¬ 
ment followed by sale, that is, sale with 
attachment as distinguished from sale 



and the Punjab Alienation Land Act are 
identical in language. The learned Judges 
of Lahore have held that there is a diffe¬ 
rence between the expression attach¬ 
ment and sale’ and the expression at¬ 
tachment or sale’, and that inasmuch as 
there is no prohibition against attachment 
of properties, the case does not fall with¬ 
in S. 28 of the Insolvency Act. 

In the first place, I would like to point 
out that the conjunction ‘and’ is not al¬ 
ways used in its cumulative sense. The 
words that it joins need not always be 
taken individually ; for example, the sen¬ 
tence ‘sales and gifts of occupancy hold¬ 
ings are prohibited’ does not mean that 
gales and gifts are to be taken together, 
hut it means either of them individually. 
The sentence a perfect equivalent of 
‘sales or gifts etc., are prohibited.’ 

If the expression ‘attachment and 
sale’ is to be given an altogether different 
meaning from the expression ‘attachment 
or sale’, then there may be some difficul¬ 
ty in applying that portion of S. 28, sub¬ 
clause (5) of the Insolvency Act which 
mentions property exempted by the Civil 
Procedure Code from liability to at¬ 
tachment and sale’ for the proviso to S. 
60 of the Code speaks of ‘attachment or 
sale.’ 

With great respect to the learned 
Judges of the Lahore High Court, I 
would say that the learned Judges, in 
. their aoxiety to avoid giving to the word 
‘and’ the meaning of the word or’ have 
attached to it the meaning which an 


without attachment. Surely if a process 
consists of two steps and either of those 
steps is missing, the complete process it¬ 
self is absent. Property which cannot 
be attached (though sold) or which can¬ 
not be sold (though attached) cannot 
obviously be ‘attached and sold’. The 
Bundelkhand property is admittedly not 
liable to be sold in execution. If one coe- 
lition is not fulfilled, it is obvious that 
both the conditions taken together can¬ 
not be said to be fulfilled. If a property 
Is not liable to be sold, it is certainly not,, 
liable to be attached and sold If‘lia¬ 
bility to attachment and sale’ is a nar¬ 
rower expression than liability to at¬ 
tachment or sale’ then the negative ex¬ 
pression ‘non-liability to attachment and 
sale’ assumes a wider scope than the 
negative ‘non-liability to attachment or 
sale’, and all properties within this wider 
compass would be exempted from vesting 
in the receiver. 

The matter becomes abundantly clear 
if we ask ourselves the question Is this 
property liable to attachment and sale. ? 
The answer cannot possibly he in the 
affirmative. It must be in the negative, 
and if the answer is ‘No’, the property 
is exempted from liability to attachment 
and sale’ and, therefore, does not vest in 
the receiver at all. 

The policy of the legislature obviously 
seems to be that properties which cannot 
be attached and sold do not vest in the 
receiver. There is no injustice in this 
for when creditors cannot recover their 
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debts by sale of the properties, they suffer 
very little if their representative, the 
receiver, cannot lealise the debts out of 
such properties. The same protection 
seems to have been intended for members 
of the agricultural tribes in Bundelkhand 
as extends to tenants of non-transferable 
tenancies in the Agra Province- In nei¬ 
ther case the property is saleable in 
execution of any decree. It is, therefore, 
not available for the creditors and, there¬ 
fore, it does not vest in the receiver. 
This view finds support from S 17 (A) 
of the Bundelkhand Land Alienation Act 
under which provision is made for the 
realization of the decrees for arrear s oi 
revenue and arrears of profits and not tor 
Civil Courts’ dewees. 

Appeal dismissed. 
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Walsh and Ryves, JJ. 

In the Matter of Chunni Lai Kalyan 

Das. 

Mis. Case No. 307 of 1924, Decided on 
18th December, 1924. 

if if (a) Income-Tax Act [XI of 1022) S. 4 
(t ni)—Even casual and non-recurring receipt from 
business etc., is not exempted. 

A receipt of a casual and non-recurring nature 
arising from business or the exercise of a pro¬ 
fession, vocation or occupation does not come 
within exception. U* 470 C 1] 

if (b) I name Tax Act (1022) S. 2 (4) Scape. 

The negotiation of the sale of a large Mil! is 
“business”. [h 470 C 1] 

if if (c) Income Tax Act, (A I of 1922) S. 4 
(vii )— Isolated transaction — Unusually heavy 
commission is not of “ casual or non-recurring'’ 
nature. 

The adventure of a business man who is en¬ 
abled, through his business associations, to nego¬ 
tiate a large transaction and thereby to earn a 
heavy commission, may undoubtedly be in fact 
non-recurring in the sense that so successful an 
adventure would uot be likely to occur again. 
But on the other hand, it is a class of transac¬ 
tion which might occur to any such business 
man once only or half a dozen times again, 
during the course of the year. Proiits arising 
from such a transaction are not of a casual or 
non-recurring nature. [P 470 C 2] 

L. M. Banerji —for the Crown. 

Tej Bahadur Sapnc and Go pi Nath 
Kunzru —for Opposite Party. 

Walsh, J .—In this case we are re' 
quired to answer three questions sub - 
mitted to us in a case stated by the Com- 
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missionor of Income-Tax under S. 66 of 
the Income-Tax Act of 1922. 'Che case 
is very clearly stated by the Commis¬ 
sioner of Income-Tax in the document 
before us dated the 1st of Novemhet, 
1924. Although question C comes last, 
it is desirable to refer to the answer 
which we are compelled to give to that 
question. The Income-Tax Commissioner 
agrees that under the peculiar circums¬ 
tances of this case, which really were 
adopted by him for the convenience of tlr 
assessee the information acquired by his 
department that the assessee had engaged 
in other transactions, must he excluded 
from consideration, and that this matter 
must he judged upon the hypothesis that 
the transaction or adventure in question 
was an isolated transaction in the year of 
assessment. The facts are that when the 
books of the assessee were examined, ho 
having been in regular business as a 

o _ 

cloth and grain merchant, which regular 
business he had given up, an item was 
found relating to the year *of assessment 
of Rs.* 60,000 entered as having been re¬ 
ceived as brokerage in the transaction of 
the sale of the Mills of Messrs. John and 
Company of Agra to Messrs. Chari and 
Company, who floated the Agra United 
Mills Company Ltd. It is a iact that 
this sum was the balance of an entire 
sum of Rs. 75,000, R*s. 15,000 of which 
had already been paid, but that fact does 
not affect the question we have to answer. 
The question is whether that sum is a 
receipt, not being a receipt arising from 
business or the exercise of*a profession, 
vocation or occupation which was of a 
casual and non-recurring nature. In 
answer to that question one, first, has to 
determine the grammatical construction 
of the exemption. In so doing one has 
bo hear in mind that it is an exemption 
and therefore of a negative nature, and 
inasmuch as it does not correspond with 
any provision contained in any similar 
legislation in England, and has not ap¬ 
parently been the subject of any decision 
in India, we have to interpret it as a 
matter of first impression guided only by 
the arguments of counsel on either side. 
In our view the passage beginning with 
the word “not” and ending with the word 
‘occupation” is an exception upon an 
exception, that is to say, the word 
“which” relates only to receipts which 
are not receipts arising from business or 
the exercise of a profession, vocation or 
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occupation. If the argument on behalf 
of the assessee were adopted, the result 
would be to strike out that qualifying 
passage from the section, and to make all 
receipts, whether arising from business or 
not, which are of a casual and non-recur¬ 
ring nature, within the exemption We, 
therefore, hold that a receipt arising from 
business or the exercise of a profession, 
vocation or occupation does not come 
within the exception. 

The next, question is whether on the 
facts stated, it vas open to the Commis¬ 
sioner to hold that this was a receipt 
arising from business or the exercise of 
an occupation. He save, and we agree 
with him, that the particular transaction 
is certainly one of the business of a 
broker, and that it comes within the defi¬ 
nition of business. The assessee at one 
time appears to have taken the same view, 
for he entered it in his hooks as a business 
transaction, uid that fact alone consti¬ 
tutes evidence upon which the Commis¬ 
sioner might rightly find, as he has done, 
that it was a receipt arising from busi¬ 
ness. Hut in our view the definition of 
the word “business" as used in S. 2, 
sub-sec. 4 places the matter beyond doubt. 
The word business” is there defined as 
including any adventure, and it is not 
possible to exclude from the expression 
adventure'', indeed successful adventure, 
the negotiation of a sale of a large mill 
which resulted in a commission payable 
to the value of Rs. 75,000. The answer 
to question A, therefore, is that the clause 
exempts only receipts of a casual ard 
non recurring nature, which are not re¬ 
ceipts from business or the exercise of a 
profession, or occupation by an assessee. ( 
It would be superfluous for us to give 
an answer to question B upon the assump¬ 
tion that our answer to the question A 
were accepted as final. But in accordance 
with the order of this Court direct¬ 
ing a case to be stated, the question has 
been submitted to U3 and has been argued 
on both sides. In our view this .tran¬ 
saction,although an isolated transaction, 
was not of a casual or non-recurring 
nature. To some extent the discussion of 
this question overlaps the question 
whether a particular receipt is a receiot 
arising from business or the exercise of a 
vocation. Cases were cited to us on be¬ 
half of the assessee, such as Assets Co. 
Ltd, v. Forbes (l), and the unreported 
UJ [1697] 3 Tax Cases, 54 2 « 34 S. L. R., 486. 


case of Commissioners of Inland Revenue 
v. Sangster (2), which appears to have 
been an excess profits duty case, decided 
in 1919, the report of which is not before 
us. Following upon these two cases is 
the decision of the Privy Council in the 
case of Commissioners of Taxes v. Mel¬ 
bourne Trust Ltd.- (3). In our opinion 
these cases have no application to the 
question before us, as they deal with the 
well-known problem, much debated, as to 
whether in a particular case the realisa¬ 
tion of assets is merely an enhancement 
of capital, or the result of carrying on 
trade, so as to be in substance and in fact 
the receipt of income. In taking the view 
we do, we found ourselves m linly upon 
the use of the word ‘ nature ” in the 
exemption. The word is not “occurrence”. 
If the language were * a casual or non¬ 
recurring occurrence ”, there would he 
much to be said for the contention ot the 
assessee. But the expression “ nature ” 
appears to us to be a word U3ed indepen¬ 
dently of the accident of the event hap¬ 
pening in fact once only, or more often in 
a fortunate year. It connotes a class of 
dealing which might occur only once, but 
which might occur several times. Now 
the aiventure of a business man who is 
enabled, through his business associations, 
to negotiate a large transaction and there¬ 
by to earn a heavy commission, may 
undoubtedly be in fact non-recurring in 
the sense that so successful an adventure 


would not be likely to occur again. But, 
on the other hand, it is a class of tran¬ 
saction which might occur to any such 
business man once only or half a dozen 
times again, during the course of the year. 
The Government Advocate put what may 
be said to he a decisive illustration of the 
true meaning of the word “ nature ” when 
he pointed out that if you sold your own 
house at a profit, although the question 
would also arise as lo whether the result 
of that transaction was a profit at all or 
rather only enhanced capital, it would, in 
any discussion as to whether it was 
brought within this exemption, undoubt¬ 
edly be a transaction of a non-recurring 
nature. You could not do it twice. But 
if, on the other hand, you engaged in a 
solitary transaction of bringing two of 
your friends together, and negotiated the 
sale of the house of one of them to the 

(2) K. B. D., 1919. 

(3) [1914] A. C. 1C01=84 L, J. P. C- 21—111 
L. T. 1040=30 T. L. R. 685. 
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other and thereby earned a commission, 
you would, in our opinion, be carrying 
out a transaction, which, although casual 
in fact, would not be of a non-recurring 
nature, because having done so once with 
success, you might be asked by some 
vendor to do it again. Our answer, there¬ 
fore, to question B is that the particular 
I profit iu question was not of a casual and 
'non-recurring nature within the meaning 

of the section. 

Our answer to question G is : -No. 

The asses 3 ee must pay the costs of this 
case, being the amount certified by the 
Government Advocate. 

Reference, answered . 
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Sul aim an and Boys, JJ. 

Rudra Pratap Sinqh— Objector—Ap¬ 
pellant. 

v. 

Sharda Mahesh Prasad Singh— Decree- 
holder—Respondent. 

Ex. First Appeal No. »30 of 1924, 
Decided on 25th March 1925, from decree 

of the Sub. J., Mirzapur. 

(a) Civil P. C. t S. 53 -Hindu son with ancestral 
property liable for the debt is lerjal representative. 

A decree-holder who h;vs a decree against a 
Hindu father cairprooeod in execution after his 
death against the joint ancestral property in the 
hand 3 of the son and can treat the son as the 
legal representative of his judgment- debtor pro¬ 
vided the property is liable under the Hindu Law 
for the debt. IP C L] 

* ( b) Hindu Law—Debts — Father accepting 
surrender from Hindu widow Claim by third 
-party—Father honestly contesting claim but fail¬ 
ing—Judgment debt is recoverable from son's 
ancestral properly. 

A Hindu widow surrendered her estate in 
favour of a certain person. After her death, 
another person instituted a suit for the recovery 
of possession of the property. The person in 
whose favour the surrender had been made 
defended the suit but he ultimately failed. 

Held, that the judgment debt was not tainted 
with illegality or immorality and it was opeu to 
the decree-holder to proceed in execution for costs 
against the ancestral property in the hands of 
the 3 on of the judgment-debtor. [P 472 C 1] 

Harendra Krishna Makerji —for Appel¬ 
lant. 

Hamandan Prasad —for Respondent. 
Judgment.—This is an appeal by 
certain objectors arising out of an execu¬ 
tion proceeding. Brifly stated the facts 
of the case are as follows : - A Hindu 


widow was in possession of a large estate 
situated in the district of Mirzapur and 
in 1913 she purported to surrender it in 
favour of Baijnath Prasad Singh, the 
father of Babu Rudra Pratap Singh, the 
present appellant. She died soon after 
and a suit was instituted by Raja Tojbali 
Singh, the father of Raja Sharda Mahesh 

Prasad Singh, the defendant-respondent, 
for recovery of possession of the property 
claiming it by right of linoa) primogeni¬ 
ture. He impleaded certain relations of 
Baijnath Prasad Singh who were trans¬ 
ferees from the widow hut did not implead 
the present appellat. Babu Rudra Pratap 
Singh. In this suit we understand that 
the present appellant, actually appeared 
as a witness for his father at some stage 
of the proceedings and also joined his 
father in executing a security bond in 
order to obtain a temporary stay. The 
case was fought up to the Privy Council. 
The ultimate result was that with the 
exception of certain moveable properties, 
the bulk of the property was given do 
R aja Tejbali Singh. Baijnath Prasad 
Singh died in January 1921 just before 
the judgment was pronounced by their 
Lordships of the Privy Council, though it 
is suggested oil behalf of the respondent 
that he died after the arguments were 
over. 

The decree-holder has put the decree 
for costs in execution and has attached 
the joint ancestral property in the hands 
of the present appellant who is the son 
of the deceased judgment-debtor. 

Two objections were raised on behalf of 
the objector : (l) that no credit had been 
given for Rs. 4,000 which had been depo¬ 
sited in cash as security in the High 
Court, and (2) that the appellant was not 
the legal representative of the deceased 
judgment-debtor inasmuch as the previ¬ 
ous suit had been contested by him in 
his personal capacity. 

With regard to the sum of Rs. 1,900 
there is no force ic this appeal. The 
amount was deposited as security but has 
not yet been taken out by the decree- 
holder. He cannot, therefore, be called 
upon to give credit for it at once. If, 
however, he takes this amount out in 
execution of the decree, credit will of 
course have to be given for it. 

The main point raised in this appeal is 
that the appellant is not the legal repre¬ 
sentative of the deceased judgment-debtor. 
Before the passing of the new Code of 
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Civil Procedure there was some conflict 
of opinion as to whether a decree-holder 
who had a decree against a Hindu father 
could proceed in exeiution iffcer his death 
against the joint ancestral property in the 
hand? of the son and could treat die son 
as the legal representative of his judg¬ 
ment debtor. That controversy lias now 
been set at rest by the inclusion of S. 53 
in the new Code which provides that lor 
the purpose oi execution property in the 
hands oi a son or other descendant which 
is liable under Hindu law for the payment 
of the debt ot a deceased ancestor, in 
respect oi which a decree has been passed, 
shall he deemed to he property of: the 
deceased which Ins come to the hands of 
the son or o '.her des lendant as his legal 
representative. So the oniy point to 
consider is whether the property which is 
now to he attached is the property of ohe 
son or the other descendant, which is 
liable under the Hindu law for the pay¬ 
ment of the debt o( the deceased ancestor. 
The debt was a judgment-debt against 
the fat her of she presen:■ appellant and 
there is nothing t) suggest that it was in 
any way tainted with illegality or im¬ 
morality. Baijnath Prasad Singh had 
obtained a surrender from a Hindu widow 
and lie was put in possession. He was 
honestly contesting a claim brought by a 
third party and present appellant also by 
his conduct approved of the defence raised 
by his father. It has been suggested on 
behalf of the appellant that the litigation 
was a mere speculation and gambling. 
This contention cannot be accepted. The 
deceased had been put in possession by a 
qualified owner and as defendant he was 
resisting a claim brought by a person 
who might have failed to establish his 
right. There is no question of fraud or 
collusion and it is, therefore, impossible 
to say that the judgment-debt against 
Baijnath Prasad Singh was tainted with 
immorality or illegality. It is open to 
the decree-holder to proceed in execution 
against the ancestral propei ty in the 
hands of the son which the Court- is 
bound to treat as property of the , decea¬ 
sed which has come to the hands of the 
son as his legal representative. The ob¬ 
jection, therefore, has no force and must 
be overruled. 

The result 19 that this, appeal fails and 
is dismissed with costs. 

Appeal dismissed. 
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Mukerji, J. 
Sanokhan —Applicant. 


v. 

Emperor Opposite Party. 

Cr. Rev. No. 442 of 1924, Decided on 2nd 
Oct. 1921, from an order of S. J., Agra. 

Penal Code, S. 2il— Making definite statement 
in police ab ut commission of offence — S. 211 ap¬ 
plies. 

There is an essential dffference between a 
mere information to the Police and a definite 
statement to it that a certain person has com¬ 
mitted a certain particular offence. In the latter 
ease, which is much graver th*u the for¬ 
mer, S. 2 L of the Penal Code applies. 1921 All . 

Ref. [P. 472, G. 2] 


Saila Nath Mukerji —for Applicant. 

Assistant Government Advocate - for the 
Crown. 

Judgment.—Two points have been 
urged in this case. The first one is that 
the offence was really one under S. 182 
of the Indian Penal Code, and not one 
under S. 211 of the same Code. The 
finding is that the applicant laid a clear 
and definite information before the police, 
to the effect that there was a dacoity in 
his house and certain particular persons 
took part in it. It has been found that 
no dacoity took place, and at any rate the 
persons mentioned never took part ir the 
dacoity. The question in the circum¬ 
stances is whether the case falls under 
S.211 of the Indian Penal Code, or not. 

The latest pronouncement upon the 
point is by Walsh, Ag C. J. and Ryve3, 
J., in the case of Kashi Ram v. King-Em¬ 
peror (l). 

It seems to me that there is an essential 
difference between a mere information to 
the police and a definite statement to it 
that a certain person has committed a 
certain particular offence. In the latter 
case which is much graver than the former 
S.'211 of the Indian Penal Code applies. 
In my opinion the conviction is right. I 

As regards the sentence the applicant 
was fortunate enough to have the original 
sentence reduced by the learned Sessions 


Judge, to one of nine months’ rigorous 
imprisonment. Having regard to the fact 
that the charge brought by the applicants 
fell within che second portion of S. 211, a 
sentence of nine months is a light one. I 
refuse to interfere with the sentence. The 
application is rejected. 

Application rejected. 

(1) 1924 All. 779 = 46 All. 9 n fi = 22 A.LJ. ^29 

=5 L.R.A. Cr. 137=25 Cr. L.J. 1239. 
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Mukerji* J. 

i 

Rameshwm —Applicant. 

v. 

Gobind Pro sad and another — Opposite 
Party. 

Criminal Rev. No. 65G of 1924, Decided 
on 26th January 1925 from an order of 
the Addl. S. J., Cawnpore. 

Criminal P. C., Ss. 435 and 430 — Prosecution 
for cheating — Lower Court finding fraud but ac¬ 
quitting accused on ground that fraud was inchoate 
—Revision was allowed. 

Where in a prosecution for cheating the lower 
Court found that t.he accused had acted fraudu¬ 
lently but held that the fraud was inchoate aud 
inconsequential, and acquitted* the accused, 

Held ; that on the finding of fraud, a convic¬ 
tion ought to have followed and that the case 
should be remitted. [P. 4l3,*C. *2] 

G. P. Boys and Smila Nath Mukerji — for 
Applicant. 

G. W 4 Dillon —for Opposite Party. 

Mukerji, J. —This is a revision tiled at 
the instance of the complainant asking 
this Court to set aside an order of ae- 
quittil passed by the learned Additional 
Sessions Judge of Cawnpore and to res¬ 
tore the order of the learned Magistrate 
convicting the opposite parties. 

It appears that the complainant’s mas¬ 
ters were whole-sale merchants of cloth 
and the opposite parties were retail 
traders. The opposite parties owed money 
to the complainant’s firm. The complain¬ 
ant’s masters gave the opposite parties 24 
hours’ time to pay up. This time was 
granted by means of a telegram, 'althou b n 
the parties were residing at the same 
place, viz : Cawnpore. The object of 
sending a telegram was evidently to show 
the urgency of the matter. The prose¬ 
cution case is that the opposite parties 
approached the creditor firm and induced 
them to grant 15 days’ time to pay up. It 
is further said that the object was that 
within the time granted, the opposite par¬ 
ties would remove their goods from their 
shop and would thereby escape the pay¬ 
ment of just dues of the creditors. This 
object was carried out. The telegram 
was sent on the 19th of May 1924, and 
the Civil Courts closed for the usual vaca- 
A tion on the 1st of June 1924. It is clear 
that on the closing of the Civil Courts it 
was not open to the ere iitors to seek any 
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remedy in the Civil Court. The creditors 
went to the Criminal Court and brought a 
charge of cheating against the opposite 
parties. The learned Magistrate, who heard 
the case, was of opinion that cheating had 
been committed and he, convicting the 
opi osite parties, sentenced them. An ap¬ 
peal was taken to the learned Additional 
Sessions Judge. Fie iound that, to quote 
his own words, 

“ All that the prosecution evidence 
shows is that the appellants fraudulently 
induced the complainants to give them 
some time, hut the fraud, it seems, wa3 
inchoate and inconsequential”. 

The learned Sessions Judge remarks 
that there was no guarantee that the 
Civil Court, at the instance of the cre¬ 
ditors, would have granted an order for 
attachment before judgment. But the 
question is not what the Civil Court 
would have granted or not granted. The 
main question is whether the creditors 
could have moved the Court to grant their 
prayer or not, if the time of 15 days had 
not been obtained. On the finding of the 
learned Sessions Judge that the time was 
obtained fraudulently, a conviction ought 
to have followed. 

Mr. Dillon, who has appeared for the 
opposite parties, has argued that the 
learned Sessions Judge dii not really mean 
to hold that there was any fraudulent 
intention w r hen 15 days’ time was asked 
for. He argued that it was not expected 
that a Sessions Judge of Mr. Banerji’s 
standing would make a mistake like 
that. 

I do not think J should express any 
opinion of my own on the facts. It would 
he the duty of the learned Sessions Judge 
to find on the facts arid to apply the law. 
On the judgment, as expressed by the 
learned Additional Sessions Judge, there 
would be a clear case of cheating. In 
my opinion the appeal has not been 
adequately dealt with and it should be 
re-heard. 

I may point out that this Court was 
really asked to do what it was not autho¬ 
rised to do, viz : to -convert a finding of 
acquittal into a finding of conviction. In 
the view which I take of the - matter and 
in the course which I propose to take, the 
law would be respected. 

I accept the petition in revision, set 
aside the judgment of the learned Addi¬ 
tional Sessions Judge and remand the ap¬ 
peal to him with the direction that it will 
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be re-heird with proper notice to the op¬ 
posite parties and disposed of according to 
law. If there be no Additional 'Sessions 
Judge exercising jurisdiction at Cawnpore, 
the appeal will he heard by the learned 
Sessions Julga himself. 

1 Revision accepted. 
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Sutj.aiman, J 

Mt. Mai it ah un-Nissa —Appellant. 

v. 

Rifaqat IJllah and others -Respon¬ 
dents. 

Execution First Appeal No. 44 of 1923, 
Decided on 14th November, 1924, from a 
decree of the Suh. J., Budaun. 

if («) Mahommedan Lair — Marriage — Hindu 
married woman ado Ring Id am — Subsequent mar¬ 
riage with Mahommedan is illegal unless first mar¬ 
riage is dissolved through Court. 

Where a Hindu married woman embraces 
Islam and mirrios a Mahommedan the mere 
fact of her cliangi ig her religion though bona 
f ide does not ipso facJo dissolve her previous 
marriage. Though she must be deemed to be 
governed by the Mahommedan Law after con¬ 
version, yet even under that law a converts 
first marriage is not dissolved automatically. 
It is only where the conversion takes place in 
a country where tire Mahommedan Law is not 
administered that the marriage is sc dissolved 
on the lapse of the woman’s ter n of probation. 
But when she remains in a country where the 
"Mahommedan Law regarding questions of 
marriage is in force she has only the right lo 
obtain a divorce after her husband has refused 
to e nbrace Islam. Tire marriage is not dis¬ 
solved but a separation a noun ting to a legal 
divorce can he effected through Court, if such 
'dissolution is obtained, even if the marriage 
with the Mahommedan took place within a few 
days of her running away from her husband i. e ., 
before the expiry of her period of probation, 
the haste would have been a mere irregularity 
w lich would be perfectly cured by long con¬ 
tinued co-habitation and treatment as a wife. • 
But in the absence of such authorised and 
legal dissolution the original marriage tie cannot 
be severed. Her going through a form of mar¬ 
riage a second time cannot make this second 
performance a valid marriage. No question of 
doctrine of factum valet would arise in a case 
where a woman’s husband is still alive. The 
second marriage is not only irregular but illegal 
and such an illegality cannot be cured either 
by acquiescence or long continued co-habi¬ 
tation. 475, C 1, 2] 

★ [b) Contract Act , S. 23 (h)—Past iUegal co¬ 
habitation is not illegal consideration. 

' Where a Mahommedan transfers certain pro¬ 
perty in lieu of a dower to a woman who has 


been his wife but with whom his marriage has 
been illegal, the consideration is not illegal 

though it may be void. 

* (c) T. P. Act , S. 6 (h)—Consideration partly 
void — Transfer may be good. 

if the consideration is merely void as distinct 
from unlawful the transfer may hold good if it 
purports to be in lieu of the void considera¬ 
tion as well as some other consideration which 
is good. [P 476, C 2] 

if (d) Contract Act , Sr 24 — Out and out 
transfer — S. 24 does not apply. 

S. 24 of the Contract Act would not by im¬ 
plication apply to cases of an out and out 
transfer. [P4.6, C 2] 

S. A. Haidar— for Appellant. 

Iqbal Ahmed —for Respondents. 

Judgment. —This is a an Execution 
First Appeal arising from an objection 
raised to the attachment of certain pro¬ 
perty. The respondent is a purchaser of 
a decree for dower which had been ;:assed 
in favour of Saiyid-un-nissa deceased 
against Ali Hasan her hus-band. Ali 
Hasan died during the execution proceed¬ 
ings and Saiyid-un-nis?a brought on the 
record the present appellant Mt. Mahtab- 
un-nissa anr her daughters treating them 
as the heirs of the deceased Ali Hasan. 
The first application for execution which 
was made against these persons was 
ultimately struck off. A subsequent ap¬ 
plication was put in and those persons 
we’e again treated as the heirs of Ali 
Hasan deceased. Mt. Mahtab-un-nissa 
put in an objection that part of the pro¬ 
perty sought to he attached belonged to 
her exclusively as it had been transferred 
to her under a registered sale-deed execut¬ 
ed on the 9th of April, 1913, by Ali 
Hasan in her favour for a sum of Rs. 
7,000. The decree-holder by way of 
reply put in the idea inter alia that the 
marriage of Mt. Mahtab-un-nissa with Ali 
Hasan was illegal inasmuch as she was a 
Thakur woman and the wife of a living 
husband, that she had been kidnapped 
by Ali Hasan unlawfully and without the 
consent of her husband and could, there¬ 
fore, not have been lawfully narried to 
the deceasad. It was also pleaded that 
the 9 ale deed in question was a fictitious 
and collusive transaction executed in 
order to defeat and delay the execution of 
the decree. Evidence was recorded on 
both the points in question, but the learn¬ 
ed Subordinate Judge has unfortunately 
not gone into the question of the collusive 
and fictitious nature of the sale transac¬ 
tion but has disallowed the objections of 
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the facts admitted or said to have been 
proved that the marriage of Mt. Mahtah- 
un-nissa could not have been a legal and 
valid one. This finding is challenge 1 in 
appeal. On the question of fact there 
cannot be much doubt. The evidence on 
both sides establishes the fact teat some 
20 or 25 years ago Mt. Mahtab-un-nissa 
whilst she was a married Hin hi woman 
and her Hindu husband was living eloped 
and became a Mohammedan. W ithin a 
few days of her leaving her husband s 
house, she went through a form of mar¬ 
riage with Ali Hasan and lived with him 
as his wife and gave birth to a number 
of children. The learned Subordinate 
Judge seems to have been of opinion that 
in view of the provisions contained in 
Act No. XXI of 1866 the first marriage of 
Mt. Mahtab-un-nissa could not have been 
dissolved without a reference to the Civil 
Court. It is apparent however that the 
said Act has no application whatsoever to 
the facts of the present case. That Act 
was enacted to legalize under certain cir¬ 
cumstances the dissolution of marriages 
of native converts to Christianity deserted 
or repudiated on religious grounds by their 
wives or husbands. 

Nor is it correct to sa> that Ms. 
Mahtab-un-nissa’s first marriage was 
indissoluble. I am prepared bo admit 
that the mere fact of her changing her 
religion even though bona fide did not 
ipso facto dissolve her previous marriage. 
Though she must he deemed to bo 
governed by the Muhammadan Law after 
conversion, yet even under that law a 
convert’s firs* marriage is not dissolved 
automatically. It is only where the con¬ 
version takes place in a country where 
the Muhammadan Law is not administer¬ 
ed that the marriage is so dissolved on 
the lapse of the woman’s term of pro¬ 
bation. But when she remains in a 
•country where the Muhammadan Law 
regarding questions of marriage is in force 
she has only the right to obtain a divorce 
(after her husband has refused to embrace 
Islam. The marriage is not dissolved hut 
a separation a nounting to a legal divorce 
can be effected through Court. This was 
the view expressed by the learned Judges 
of the Calcutta High Court in ‘ the matter 
of Ham Kumari ; In the matter of (1). 
Even though that was a case arising under 
the Indian Penal Code the rule of law 
was correctly indicated, and is fully sup- 
11) [1891] IB Cal. 2G4. 


ported by Hodaya Vol. I Book II 
Chapter V. 

Assuming therefore that it was possi¬ 
ble to get the previous marriage dissolved 
iu a proper way, the question still remains 
whetl or that wa3 really done in the 
present case. 

The finding is that the m image with 
Ali Hasan lock place within a few days 
of her running away from her husband, 
that is to say before the expiry of her 
period of probation. The haste however 
would have been a mere irregularity 
which would be perfectly cured by long 
continued cohabitation and treatment as 
a wife. But it is also clear that the for¬ 
mer marriage had not been dissolved by a 
decree of the Court. In the absence of any 
such authorised and legal dissolution 1 am 
hound to hold that the marriage tie had 
not been severed. Her going' through a 
form of marriage a sejond time therefore 
could not make this second performance 
a valid marriage. No question of the 
doctrine of factum valet would arise in a 
case where a woman’s husband is still 
alive. The second marriage is nob only 
irregular hut illegal and such an illegality 
cannot he cured either by acquiescence or 
long continued cohabitation. 1 cannot 
therefore hold that any dower debt in its 
strict sense was due to her from Ali 
Hasan. 

But this finding does not dispose of the 
appeal. The sale deed purported to have 
been executed in lieu of Rs. 7,000, out of 
which Rs. 5,000 represented part of the 
dower debt and the balance of Rs. 2,000 
was left in the hands of the vendee in 
order to pay o'lf certain m d rigage and 
simple debts of Ali Hasan. As to the 
sum of Rs. 5,000 it is urged on behalf of 
the decree-r older that it was a void and 
illegal consideration inasmuch as no legal 
marriage had taken place. It is then 
contended that the transfer in lieu of such 
an unlawful consideration is a nullity 
under S. 6 sub-clause {h) of the Transfer 
of Property Act. 1 am however of opinion 
that it is impossible to dispose of the case 
on any such abstract proposition of law. 
It is true that every person is presumed 
• to know the law. On the other hand as 
the question of law raised was by no 
means a simple one there is always a 
possibility of the objector having, been 
deceived and made to believe by the 
deceased Ali Hasan that a valid marriage 
was being contracted and that she was 
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entitled to a dower debt of Rs. 5,000. If 
acting on the ’representation so made she 
had submitted to live with him as his 
wife and had borne children to him there 
might well have been circumstances 
under which All Hasan himself would 
have been estopped from challenging the 

marriage in question, It 
was held in the case of Man Iimrar v. 
Jasodn Ku.nwar (2) as well as in the case 
of Dhi raj Kuwar v. Bil ramajit Singh (3) 
that past cohabitation was not such an 
mmoral consideration as to make a pro¬ 
mise in lieu of it altogether void, It was 
however pointed out by Aikn an, J. in the 
case of 1 lice Marry Hill v. William 
Clarke (4) that in the two cases previ¬ 
ously mentioned the cohabitation had not 
been shown to have been adulterous. In 
the opinion of tho learned Judge adultery 
being an offence against the criminal law 
in India cohabitation past or future if 
adulterous was not merely an immoral 
but an unlawful consideration. In that 
case however the plaintiff was trying to 
enforce a contract the validity of which 
the defendant was impugning. I would 
further like to point out that adultery 
though m offence on the part of the 
man is not an offence on the part of the 
married woman. It cannot therefore be 
urged that the consideration passing from 
her is necessarily illegal though of course 
it is indisputably immoral. Bigamy how¬ 
ever is an offence committed both by the 
married woman and the man. But in 
the present case ' the question is not 
whether such a contract can he specifically 
enforced in a Court *of law, hut the 
question is whether an out and out 
transfer already effected in lieu of a con¬ 
sideration for immoral and even illegal 
cohabitation is a nullitv. When the 
agreement is that parties are to live in 
adulterous cohabitation in future the 
contract is obviously illegal, but if in 
order to compensate the woman for the 
jpasfc illicit connection, the offending party 
igives her some property I would not be 
[prepared to say that tho consideration for 
it is illegal. The offence had already been 
committed. Payment of compensation 
for a past criminal offence cannot be 
deemed to be illegal, even though under 
certain circumstances it may -1)6 im¬ 
moral. In my opinion there is a clear 


( 2 ) 

(3) 

(4) 


[1875- ?$| 1 All. 478. 

[1881] 3 All. 787—(1881) A. W. N. 57 
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distinction between a mere contract to 
pay an allowance in future in order that 
an illicit connection be continued, and a 
transfer of property in favour of the 
woman for cohabitation which has already 
taken pi ice, In the former case I would 
have no hesitation in saying that the 
agreement is illegal but in the latter case I 
would not be prepared to say that it is so. 

Under the Muhammadan law dower 
may be fixed at the time of marriage or 
even enhanced subsequently. It can thus 
be a consideration not only for future 
cohabitation hut also for the past one. 
In the present case Ali Hasan on a 
demand of the dower debt (fixed at the 
time of the so-called marriage or enhanced 
subsequently) haviig been made, might 
well have imagined that he was 
estopped from challenging the validity 
of the marriage and had no real 
defence to such a claim. If being espto- 
ped he attempted to satisfy that claim 
by transferring a part of the property I 
am unable to say that the consideration 
of the transfer was illegal even though as 
a matter of law it might have been void. 

As the decree-holder is a mere atta¬ 
ching creditor and not in any other way a 
representative of Ali Hasan -she may well 
urge that she is not bound by any personal 
estoppel against Ali Hasan. She would 
then bo entitled to say that the considera¬ 
tion of Rs. 5,000 even though not illegal 
was certainly void as no legal marriage 
had in law taken place. But if the con¬ 
sideration of Rs. 5,000 was merely void 
and not unlawful then the transfer cannot 
bo a nullity unless the balance of Rs. 
2,000 was also a void consideration. 
Under S. 6 Sub-clause (h) the transfer is 
a nullity when the transfer is for an 
unlawful object or consideration within 
the meaning of S. 23 of the Indian Con¬ 
tract Act. If the consideration is merely 
void the transfer may hold good if. it pur¬ 
ports to be in lieu of this void considera¬ 
tion as well as some other consideration 
which is good. Further in the absence of 
any clear authority I am not prepared to 
hold that S. 24 of the Contract Act, 
which prima facie applies to a more con¬ 
tract and would vitiate the whole of it if 
any one or any part of several consider-! 
tions is unlawful, would by implication 
apply to cases of an out and out transfer 
when that section has not been expressly 
made applicable. I am therefore of opi¬ 
nion that the the mere fact that considera- 
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fcion of Rs. 5,000 falls to the ground would 
not make the transfer void if the balance 
of the consideration was valid. Of course 
if the reduced consideration is grossly in¬ 
adequate the transfer itself may be pre¬ 
sumed to have been made with intent to 
defraud, defeat or delay creditors within 
the meaning of S. 53 of the Transfer oi 
Property Act. 

I therefore find it impossible to dispose 
of this appeal without first having the 
questions of fact arising in this case 
determined. For ought one knows there 
might never have been any supposed 
dower debt or any other outstanding debt 
and the transaction in question might 
have altogether been a fictitious one. The 
questions of law would then become 
merely academic. I accordingly send 
down the following issues for determina- 
ticn which have been left undecided : 

1. Was any sum of Rs. 5,000 or less 
fixed as dower at the time of the second 
supposed marriage or bona fide enhanced 
subsequently ? 

2. Were any debts amounting to Rs 
2,000 or less as referred to in the sale 
deed actually outstanding against Ali 
Hasan at the time of the allegei sale ? 

3. Was the transfer in question an 
honest and bona f ide transfer in lieu of 
the supposed consideratbn or was it a 
mere fictitious transaction intended to 
defeat and delay the respondent decree- 
holder ? 

No fresh evidence will be allowed. The 
Couit below will submit its findings at an 
- early date. On receipt of the findings 
the usual ten days will be allowed for 
objections. 

[On receipt of the findings of the lover 
Court on the issues remitted, the following 
judgment was delivered :— 1 

Judgment. —The facts of ohis case are 
fully set forth in my order dated the Gth 
June, 1924. Under that order I sent 
down three issues for finding. The find¬ 
ings on those three issues have now been 
returned and no objections whatsoever 
have been filed as to their correctness. I 
must therefore accept these findings as 
final for the purposes of this appeal. The 
4 lower appellate Court finds that at the 
time of the supposed second marriage a 


sum of Rs, 25,000 was actually fixed as 
the appellant’s dower and that Rs. 5,000 
at least were still outstanding at the time 
when the transfer took place. It has also 
found that the sum of Rs 2,000 left in 
the hands of the vendee under the sale 
deed was n;t a fictitious sum but, as a 
matter of fact, debts to that amount were 
due and the imount was subsequently 
realised in execution proceeding against 
the appellant. It has also come to the 
conclusion that the transfer in /favour of 
the appellant was bona fide , and for con¬ 
sideration. In view of the opinion which 
I expressed on the questions of law nised 
in this appeal, these findings now entitle 
the appellant to a decree. 1 accordingly 
allow this appeal and setting aside the 
order of the Court below allow the objec¬ 
tion of Mt. Mahtab-un-nissa and order 
that the application for execution be dis¬ 
missed as against her with costs including 
in this Court fees on the higher scale. 

Appeal allowed. 
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Mukerji, J. 

Yjabar Sinfjh and others —Applicants. 

v. 

Ram Sarup— Opposite Party. 

Ciiminal Rev. No. 503 of 1924, Decided 
on 29th September, 1924, from an order 
of the Dt. Mag. Meerut. 

Crimina : P. C, (1023) .S'. 4GG— Revisi-uj autho¬ 
rity differing from trial Court in conclusion on 
evidence—Further inquiry cannot be ordered. 

Where on tie evidence, a revising authority 
comes to a different conclusion from the Court 
that hears the evidence, a further enquiry under 
S. 43G (new) should uot bo ordered, [P. 477, C. 1] 

Muhammad Husain —for Applicants. 

N. C. Vaish —for Opposite Party. 

Judgment. —This is an application to 
revise an order of the learned District 
Magistrate of Meerut ordering a further 
inquiry into the jase started by one Ram 
Sarup against the applicants. 

It appears that Ram Sarup filed a com¬ 
plaint that the aDplicants in the course 
of the night cut and removed the crops 
which he had grown on his field. The 
accused persons stated in defence that 
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they did not do the act attributed to 
them, and urged that the case had been 
falsely brought against them on account 
of some revenue litigation. The learned 
Deputy Magistrate heard the entire 
evidence that was adduced before him, 
and lie says 'the witnesses have differed 
material!': from each other on several 
points in cross-examination, and they 
have let; a general impression on my 
mind that the evidence is unworthy of 
credit.” 


Ram Autar w Emperor (Mukerji, J.) 1925 
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Mukerji, J. 

Ram Autar— Applicant; 

v 

Emperor —Oppjsite Party. 

Criminal Rev. No. 582 of 1924, Decid¬ 
ed on 7th January, 1925, from an ord3r 
of the Add. S. J., Benares. 

Penal Code, S. Ill—Property found in roon ac¬ 
cessible ti persons o her than accused — Conviction 
is Ivible to be set aside. 

Wh- re the goods whici were alleged to be 
stolen property were found in a room which had 


Tho learned Deputy Magistrate having 
discharged the applicants, the opposite- 
party went up to the District Magistrate 
who has ordered a further enquiry into 
the case. 

The question is whether this order of 
further enquiry was right and justified in 
the circumstances of the case. Tho lead¬ 
ing case on the point is that of Queen 
Emperor v. Chotu (1). There, it was laid 
down in effect that, where the whole 
evidence has been heard by a Magistrate 
hearing the case and the evidence has 
been disbelieved, a revising authority 
would not rightly interfere. It was 
pointed out thit the provisions of the 
(old) S. 437 were meant to apply to 
cases where there had been some misinter¬ 
pretation of the law, or principle of law, 
and there was, otherwise, a miscarriage 
of justice. 

It has been repeatedly held in this 
Court that, where on Ghe evidence a 
revising authority come3 to a different 
conclusion from the Court that hears the 
evidence, a further enquiry under S. 437 
(old) and S. 436 (new), should no 1 , be 
ordered. I have read both the judgments, 
and I am of opinion that it was not a 
fib case in which a further enquiry should 
have been ordered. The whole evidence 
was recorded by the learned Deputy 
Magistrate, and there was really nothing 
further to be done in the case. 


no shutters and which was accessible to all the 
memb rs of the accused’s fa nily. 

Held ; that the accused could not be conclu¬ 
sively >aid to have been in possession of the 
stolen articles. 15 All. 129 and 22 AV. 445 Appl. 

[P. 478, C. 2] 

A. Sanyal —for Applicant. 

The A-sstt. Government Advocate — for 
the Crown. 

Judgment.— 1 ‘The applicant has been 
convicted of the offence under S. 411 of 
the Indian Penal Code and the allegation 
against him is that he was in possession 
of a stolen lota and a stolen thaii. 

This application in revision, in my opi¬ 
nion, should succeed on tv^o grounds. 
First, the whole case is a very suspicious 
one, and, secondly, even if all the facts 
found by the learned Sessions Judge in 
appeal be accepted, it has not been esta¬ 
blished that the appellant was in posses- 
tion of the stolen articles. 

On the firs® point. The judgment of 
the learned Sessions Judge leaves an im¬ 
pression cn Ghe mind that the accusation 
was more or less reckless and that the 
appellant was charged with having stolen 
more things than have been established 
to i ave been stolen property. 

Corning to the second point, It appears 
that the goods were found in a room 
which had no shutters and which was 
accessible to ail the members of a joint 
family. Here we have at least the appel¬ 
lant, an 1 his father. Ganga Din, living in 
the house. The principle laid down in the 
case of Queen Empress v. Sangam Lai (l) 
and Queen-Empress v. Nirmal Das (2) ap- 


I set aside the order of the learned 
Distric; Magistrate, dated the 11th of 
July, 1924. 

Application allowed. 


_ v _ 

u) [1886] 9 All. 52=(1886) A. W. N. 281 (F.B.) 


plies. 

I accept the application in revision and 
acquitting the appellant of the offence of 
which he has been convicted set aside the 
sentence and ordor his release. The fine, 
if paid, will be refunded. 

Application allowed-. 


[1] [18-3]m 5 All. 129=11883) A.W.N. 48. 

[2] [1900] 22 All, 445=(1900) A. W. N. 169. 
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Stuart and Byves, JJ. 

Dip Narain B^—Plaintiff—Appellant. 

v. 

Lachhman Upadhiya and others— De 
fendants—Respondents. 

Second Appeal No. 19*2 of 1923, Decided 
on 15th January 1925, from a decree of 
the Dfe.. J., Ghazipur. 

* Crvi P. C. % 0. 22, P. 4 —Mortgage suit— 

Judgment<lebtor dying between preliminary and 
final deer es—Decree-holder substituting hones ty 
'person believed to be sole representative—Person 
entitled to be co-representative cannot rcdeerni alter 

final decree. 

When a judgment-debtor, under a preliminary 
decree for foreclosure, lias died between the pars¬ 
ing of the preliminary decree and the final decree 
and the decree-holder has honestly substituted 
the person whom he believer to be the sole repre¬ 
sentative of the judgment debtor and that person 
lias accepted the possession, and when a final 
decree for foreclosure lias subsequently been pas¬ 
sed, a person who had right to be a co-representa¬ 
tive of the judgment-debtor’s estate and had as 
such a right to redeem the property cannot 
enforce a right to redeem subsequent to the pars¬ 
ing of the final decree. 26 Mad. 'I'M' and Ml ( :u. 
296 (P. C.) Foil [P 479 C. 2,P 480 C 2.] 

Um% Shankar Bajpai and Janaki Pra- 
sad —for Appellant. 

37. L. Agarwala and Haribans Sahai 

for Respondents. 


be bis heirs in respect of this property* 
Lachhman then applied tor the prepara¬ 
tion of a final decree He had to ascertain 
who was the legal representative of Sukh- 
deo Rai. This wa* clearly not an easy 
taik for many persons had put themselves 
forward as the heirs oi Sukbdac Rai. 
Sukhdeo Rai belonged to the Rudra Rai 
branch of the family and he was the sole 
survivor of that branch, and Ins heirs had 
to be found in the Dina Nath Rai branch ol 
the family. To any person acquainted 
with the circumstances r,f the B alii a dis' 
t :'ct, it will he seen that Lachl man was 
in a position of real difficulty in discover¬ 
ing who Sukhdce Rai’s hoirs would lie. 
He finally put forward Mahadeo Rai as 
Sukhdeo Rai’s successor. Mahadeo Rai 
did not contest the position D at he was 
the representative and a final decree was 
passed on the 12th of April, 1919. On 
tire 10th of May, 1921, a certain Dip 
Narain Rai instituted a suit in the Court 
of the Subordinate Judge of Ghazipur for 
possession of this property as of right or, 
in the alternative, for possession of this 
property by redemption of the mortgage on 
the ground that he had succeeded to a por¬ 
tion of the property of Sukhdeo Rai. The 
Subordinate Judge decided that he was 
not an heir and dismissed his ►-uit. An 
appeal wu then filed before the District 
Judge who found that Dip Narain Rai 
was an heir hni*. that his suit must fail as 


Stuart, J. —It is necessary to state the 
following facts :—In November, 1861 
Ghumraj Rai executed a mortgage by con¬ 
ditional sale of certain property in the 
village of Pipra Kalan, in the Ballia dis 
trict, in favour of Sheo Saran Upadhiya. 
In 1915 the mortgagor was represented by 
Sukhdeo Rai and the mortgagee was re¬ 
presented by a certain Lachhman. Lachh¬ 
man instituted a suit for fo/eelosure 
against Sukhdeo Rai. A preliminary 
decree was passed on the 15th of July, 
1915 by consent of parties under the terms 
of which Sukhdeo Rai was given six 
months within which no pay Rs. 1,104-15- 
0. and, in default of such payment, the 
land mortgaged was to pass to Lachhman 
No application was made fer a final decree 

and in 1918 Sukhdeo Rii died. It is sug- 

0 

gested that the reason why no application 
was made for a final decree was because 
Lachhman had already obtained posses¬ 
sion cf the property by a private arrange¬ 
ment with Sukhdeo Rai. After the death 
of Sukhdeo Rai, certain people cliimel to 


the proceedings were finally concluded by 
the final decree of the 12th of April, 1919. 
Dip Narain Rai has preferred this second 
appeal. 

The point for decision is briefly as fol¬ 
lows :—When a judgment-debtor, under a 
preliminary decree for foreclosure, lias 
died between the passing of the prelimi¬ 
nary decree and the final decree and the 
decree-holder has honestly substituted the 
person 'whom he believes to he the sole 
representative of the judgment-debtor and 
that person has accepted the position, and 
when a final decree for foreclosure has 
subsequently been passed can a person 
who hacl a right to he a co-representative 
of the judgment-debtor’s estate and had ai 
such a right to redeem the property, 
enforce a right to redeem subsequent to 
the passing of the final decree There is 
no direct authority upon this point. In 
order to decide it, we have to examine 
certain considerations. The law as to the 
representation of a deceased defendant 
before the passing of a decree is contained 
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ir Order 22, rule 4 of the Qode of Civil 
Procedure. Th : s rule reproduces, with 
no change of principle, S. 368 of the old 
Code as amended in 1888. The law in 
respect of substitution of the representa¬ 
tive of a df ceased defen lant may be short¬ 
ly stated as this. It is in the first instance 
for the plaintiff to bring the representative 
of a deceased defendant upon the record. 
If he does not do so within 90 days of 
the date of the death, his suit abates under 
the provisions of Article 177 schedule I of 
the Indian Limitation Act as amended in 
1920. While it is obligatory upon the 
plaintiff *o discharge this duty in so far as 
he is capable of doing so, any person who 
has not been so substituted hv the plain¬ 
tiff who claims to he interested as a repre¬ 
sentative of *ihe deceased defendant, has a 
riaht to come before the Court and claim 
to he substituted as such representative. 
It has been held in particular instances 
that, when the plaintiff has, in such cir¬ 
cumstances, made an honest and intelli¬ 


gent endeavour to secure such representa¬ 
tion, the estate is ordinarily sufficiently 
represented for certain purposes. 

There is nothing in the Code or ini he 
orders which explicitly cover the case of 
the substitution of the representative of a 
deceased judgment-debtor hut the princi¬ 
ples already enunciated undoubtedly 
govern such substitution. When a'mort- 
^asor judgment-debtor dies during the 
period that elapses between a preliminary 
decree for foreclosure and a final decree 
for foreclosure, it may well happen -hat a 
person who claims to be his representa¬ 
tive and has not been made his representa¬ 
tive mav have a grievance. It may be that 
through no fault of his he is deprived of the 
knowledge that such a decree exists. Inis 
is practically the position taken up by the 
appellant in this appeal. Against this it 
mav he said that on the principle* which 

we have already enunciated it is open to 

the representative oi a deceased judgment- 
debtor. whose name has been inadv gently 
omitted from the array of parties te 
come forward and to apply that his name 
shoulc be added. Dip Karain Rai does 
not seem to have suggested that he had 
no knowledge of the . proceedings. He 
aays that he was very ill at the time they 
took place. The District Judge does not 
believe him on this point. 

There is nr direct authority upcD the 
subject but two decisions have been quoted 
o us by the learned counsel for the res¬ 


pondents which have a bearing upon the 
point. The earlier of these decisions is 
contained in Kadir Mohideen Mamkkayar 
v. N. V. Muthukrishna AyyUr (1). The 
Bench which decided this appeal upheld 
the validity of a transfer of a sale made 
under a final decree on a mortgage. The 
mortgagor was a man called Kadir. He 
died before the passing of the decree. 
One of his sons was substituted as his 
heir on the application of the plaintiff 
and the decree was passed against that 
son as sole defendant. That son’s name 
appeared alone as defendant both in the 
proceedings up to the preliminary decree 
and in the proceedings up to the final 
decree. It was subsequently found that 
there was a second son who ought also 
with others to have bc°n named as a 
representative of the decoded Kadir. 
But the Bench held that it wa3 not open 
for the second son or his representatives 
or successors to question the validity of 
the transfer in any way as the estate of the 
deceased had been sufficiently represented 
for the purposes of the suit, and in the 
absence of any fraud or collusion, the 
decree bound the estate. The Bench was 
of opinion that the son had sufficient 
remedy in the power to apply to be joined 
as a representative. 

In a subsequent decision of their Lord- 
ships of the Privy Council, in Khiarajmal 
v. Daim (2), their Lordships held that 
when a Muhammedan had died and three 
out of four of his legal representatives' 
had been brought on the record in his 
place while the name of the fourth had 
been inadvertently omitted, the eatafce 
was sufficiently represented for the pur¬ 
poses of t’re suit and that no right of 
redemption remained. 

After consideration, accepting iho prin¬ 
ciples laid down in the above decisions, 
we decide this appeal as follows :— 

We consider that toe proceedings for 
substi mtion of the name ot the deceased 
Sukhdeo Rai were honest and correct, 
that die decree-holder legitimately did 
all what he could he properly expected 
to do and th it the decree ot’ the 12th of 
April, 1910 conclude^ the matter 

We therefore, dismiss the appeal with 
costs. 

Appeal dismissed. 

(1) 19:2] 2 > Mad. 230—12 M. L. J. 368. 

(2) [1004] 32 Cal. 290=32 I. A. 23=1 C. L. J. 
c 58!=9 C. W. N. 201=2 A. L. J. 71—7 Bom. 

L. R. 1=3 Sar. 734 (P. C.) 
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Kanhaita Lal, J. 

Dhanukdhari Maui and others —Plain¬ 
tiffs—Appellants. 

v. 

ML Piari and others —Defendants— 
Respondents. 

Second Appeal No. 263 of 1923, Decided 
on 3rd July, 1924, from the decree of the 
Sub. J., Gorakhpur, D - 23rd September, 
1922. 

U,P» Land Revenue Act Ss, 111 and 1.1*2'- 
Ordcr on objections under S. ill— Order of 
another partition officer at subsequent stage of same 
proceeding cannot affect the order. 

S. Ill contemplates an objection, involving a 
question of title, being raised on or before the 
date fixed in the notice issued by the Collector 
to the co-sharers inviting objections to the 
applcati m for partition. An order passed on 
such an objection is treated as regards the rights 
of the parties, as if it were a decree of the civil 
Court, and an appeal from that order lies to the 
District Judge. [P. 482, C. 1, 2.] 

An order of another partition officer at a sub¬ 
sequent stage of the same proceeding cannot 
affect an order passed in such manner. 

In a partition proceeding, an objection liled r 
under S. Ill of U. P. Land Revenue Act was dis¬ 
allowed. Afterwards the partition was suspend¬ 
ed for some time. When it was resumed again, 
the same objection was raised again bv the same 
objector. This time the oojectiou was allowed. 

Held; that the subs*equeut order of the Riv- 
enue Officer was not passed under.Ss. Ill and 112 
of the U. P. Land Revenue Act, because the 
objections had already been determined before 
and the effect of the suspension of she partition 
proceeding owing to the settlement operations 
was merely to revive the partition proceeding 
from the stage at which it had been left. 

L P. 482. C. l.j 

Harihans Sahai —for Appellant. 

Janki Prasad —for Respondents. 

Judgment.—This appeal arises out of 
a suit brought by Raghubansmau Tiwari, 
the father of the present plaintiffs appel¬ 
lants, for a declaration that lie was the 
owner in possession of an 8 pies share in 
mauza Belahi and of certain plots of fcx- 
proprietary land in the village Dhatura 
fchas on the allegati >n that he lived jointly' 
with Paramhansman Tiwari, the husband 
of Mt. Piari, that Paramhansman had 
died in the lifetime of his father, and that 
Mt. Piari was only entitled to mainten¬ 
ance. It was further alleged that the 
name of Mt. Piari had been entered in the 
revenue papers for her consolation, that 
4 big. 12 dhurs of exproprietary land in 
.the village Dhatura khas was set apart for 
her maintenance and that she had wrong- 
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fully transferred a portion of the property, 
standing in h9r name, to the defendants 
Sheolochanmani Tiwari and Sheomohan- 
mani Tiwari, without any legal necessity. 
The defence was that Paramhansman 
Tiwari, the husband of Mt. Piari lived 
separately from the plaintiff, that the 
transfers in question were made for legal 
necessity, and that as the daughter of Mt. 
Piari was alive, the plaintiff had no right 
to sue. 

The Court of first instance found that 
Raghubansman Tiwari was living sepa¬ 
rately from Paramhansman Tiwari, that 
the property in dispute was originally 
their ancestral property and had passed 
out of the family by virtue of an auction 
sale to a person named Ganga Sahu, from 
whom it was subsequently obtained by 
gift by Raghubansman Tiwari and Param¬ 
hansman Tiwari jointly, and that though 
the transfers in question were not made 
for legal necessity, the plaintiff was not 
entitled to any relief because the daughter 
of Mt. Piari was alive. 

During the course of the hearing of an 
appeal from that decree it transpired that 
the matter in issue between the parties 
had already beon dealt witli adversely to 
the plaintiff in a partition proceeding, to 
which the present plaintiff and Mt. Piari 
were parties. An issue was therefore 
remitted to the Court of first instance to 
ascertain whether section 111 of the 
U. P. Land Revenue Act barred the plea 
raised by the defendants. The Court of 
first instance found on the evidence then 
adduced that section 111 of the U. P. 
Land Revenue Act did not bar the defence 
either as regards the zamindari share or 
the tenancy land in suit. That finding 
was upheld by the lower appellate Court, 
which also came to the conclusion that 
the property in dispute was no longer the 
joint family property of Raghubansman 
Tiwari and Paramhansman Tiwari, and 
that they were separate at the time of 
the death of the latter. 

The learned counsel for the plaintiff 
appellant relies on the order pissed in the 
partition proceeding of the 27th January 
1920. It appears that in 1914 a partition 
proceeding was institute! on the applica¬ 
tion of a co sharer named Mahangu Sah 
in respect of the village Belahi ; arul in 
the course of that proceeding an applica¬ 
tion was made by Mt. Piari on the 31st 
March 1914 that her share should also 
he separated. To this Raghubansman 
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Tiwari, the present pfaintiff, objected on 
the ground that he was joint with the 
husband of Mt. Piari and that Mt. Piari 
was only entitled to maintenance. That 
objection was disallowed by the Assistant 
Collector in charge of the partition pro¬ 
ceeding on the j 2th August j 9J 4. His 
finding was that Raghubansman Tiwari 
ana Paramhansman Tiwari were separate. 
Before the petition could, however, be 
further proceeded with the Settlement 
operations commenced and under the 
standing orders of the Board of Revenue 
the partition had to be stayed or suspend¬ 
ed till the Settlement was completed. The 
Settlement was concluded in 39:9. The 
partition proceeding was then resumed 
from the stage at which it was left. On the 
20th December 193 9 Bharatman Tiwari 
and Mt. Piari moved the partition officer 
again for the separation of their share ; 
but this application was opposed by 
Raghubansman Tiwari on the old ground 
that he was joint with Paramhansman 
Tiwari. the husband of Mt. Piari, and 
that Mt. Piari was only entitled to main¬ 
tenance, for which 4 biglins 12 dhurs of 
land had been allotted to her. The pre¬ 
vious order passed by ihe partition officer 
was brought to the notice of the Court ; 
hut in spite of that order the Court pro¬ 
ceeded to enquire into the merits of the 
objection afresh and came to the conclu¬ 
sion that Raghubansman Tiwari and 
Paramhansman Tiwari had been joint in 
estate and that Mt. Piari was not entitled 
to have the share recorded in her name 
separated. The present suit was filed on 
the 14th September 1920 for the declara¬ 
tion above referred to ; ar.d in the alter¬ 
native it was claimed that if the plaintiff 
was not found in joint possession, a decree 
for possession should be awarded to him. 

The main question for. consideration is 
whether the second order of the partition 
officer operates as res judicata. It is clear 
that that 1 order was not passed under 
sections 111 and 112 of the U. P. Land 
Revenue Act because the objections filed 
to the partition had already been aetep- 
niined in 1914 and the effect of the sus¬ 
pension of the partition proceeding owing 
to the Settlement operations merely was 
to revive the partition proceeding from 
the stage at which it had been left, 
Section 111 contemplates an objection, 
raising a question of title, being raised on 
or before the date fixed in the notice 
issued by the Collector to the co-sharers 
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inviting objections to the application for 
partition. An order passed on such at 
objection is treated as regards the rights 
of the parties, as if it were a decree of the 
Civil Court; and an appeal from that 
order lies to the District Judge. The 
order of the 12th August 1914 appears to 
have been passed on an objection filed by 
Raghubansman Tiwari under section 111 
of the U. P. Land Revenue Act. That 
older could only have heen varied by a 
Court of appeal competent to determine 
the question of proprietary title withiD 
the meaning of section 112 and not by an 
order of another partition officer at a 
subsequent stage of the same proceeding. 
As pointed out in Hardeo Singh v.Narpat 
Singh ( 1) and Kalha Prasad v. Manmohan 
Lai (2) an order passed on an objection 
filed after the date fixed in the notice had 
expired cannot be treated as an order 
determining the rights of the parties under 
section 112 of the U. P. Land Revenue 
Act ; and the Courts below have rightly 
refused to attach any finality to it. The 
order did not purport to be an order 
passed on a review of the previous order. 
The officer who passed this order was not 
the same as the officer who passed the 
previous order. The order of the 12th 
August 1914 was on the other hand final 
between the parties on the question now 
at issue; and the Courts below have 
rightly refused to regard the plaintiff as 
entitled to more than a possible rever¬ 
sionary interest in the property of Par am a- 
hamman Tiwari, in case Mt. Piari died, 
leaving no daughter or male children or 
grand-children. 

The plaintiff can, however, be granted 
a declaration to protect his possible rever¬ 
sionary rights. The appeal is therefore 
allowed m so far that the plaintiff will be 
granted a declaration that the transfers 
made by Mt. Piari in favour of the other 
defendants will not be binding on the 
reversionary heirs of her husband aft^r 
her death. As the suit has failed on the 
main grounds on which the plaintiff came 
to the Court, he cannot be allowed any 
costs and will have to pay the costs of the 
defendant, Mt. Piari here and in the 
Courts below. The defendants transferees 
will bear their own costs throughout. 

Appeal partly alloved. 


(1) [189 r i] 20 AH. 15—(1897) A. 197. 

(2) [1916] 38 All. 302—33 I. C. 86—14 A. L 

J. 373. (F. B.) 
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Mukerji and Boys, JJ. 

/ 1 Bans id k a 7—Plain ti ff— Appe 11 an t. 

v. 

Dulhatia and others — Defendants — 
Respondents. 

Second Appeal Ko. 303 of 1923, Decidr 
ed on 19th February, 1925, from a decree 
• of fche Sub. J., Banda. 

Hindu Lav: — Reversioners — Suit by, reversioner 
Is in a representative character - Civil P. 6'., .S'. 11. 

On the death of last full owner of the propi r- 
t-y, a pari of the property was recorded as held 
by his widow although his sen survived him. 
\fter the death of the son the pivperty which 
was recorded in his name, being a portion cf his 
fathers property, was recorded in tie names of 
his mother and a predeceased brother’s widow. 
The mother executed a deed of g : ft in favour of 
-* her dai'ghter-in-law. A possible rev. rsiorer to 
the estate sued for declaration that the widow 
had no right to execute a g : ft. The defence, 
inter alia, was that the widow hold adversely to 
the estate of her husband and had matured in 
herself an absolute title and was, therefore, 
competent to execute the deed of gift. This de¬ 
fence succeeded in respect of that portion cf the 
property which had been recorded in the widow’s 
name on the death of her husband. The suit 
succeeded in respect of that portion of the pro¬ 
perty which came to be recorded in the name of 
the widow on the death of her sen. After the 
failure of the reversioner, his brother started a 
fresh campaign 9 ! litigation on the same allega¬ 
tions as had been made by the former plaintiff. 

Held: the decree in the previous suit should 
be treated as conclude g the later suit brought 
by the ether reversioner. 19 A.L.J. r ,49 Foil. 

[P 484 C 2] 

Peary Lai Banerji—ior Appelhnfc. 

Ram Nama Prasad— for Respondents. 

Mukerji, J The question in this 
appeal is whether a former decision given 
against Sheo Mangal, a brother of the 
plaintiff, operates as res judicata or not. 

* The Courts below have held that it 
does operate as res judicata a c regards a 
portion of the property in suit. 

Briefly the facts are these :— 

Ganesh Din was the owner of the pro¬ 
perty in suit. On his death, a part of 
the property was recorded as held by his 
widow although his son, Ram Partab, 
survived him. After the death of Ram 
Partab, the property which was recorded 
in his name, being a portion of his father’s 
property, was recorded in the names of 
his mother and a predeceased brother’s 
widow. The mother of Ram Partab exe¬ 
cuted a deed of gift in favour of her 
% daughter-in law and this gave rise to the 
suit which was brought by Sheo Mangal. 


Sheo Mangal sued as a possible rever¬ 
sioner t) the estate and his case w T as 
that Mt. Dulhatia, the wife of Ganesh 
Din, was in possession of the property as 
a Hindu widow and had no right to exe¬ 
cute a gift. 

The defence, inter alia , was that the 
widow held adversely to the estate of 
Ganesh Din and had matured in herself 
an absolute title and was, therefore, com¬ 
petent to execute the deed of gift. This 
defence succeeded in respect of that por¬ 
tion of the property which had been re¬ 
corded in Mt. Dulhatia’s name on the 
death of Ganesh Din. The suit succeeded 
in respect of that portion of the property 
which came to he recorded in the name of 
Mt. Dulhatia on the death of her son. 

After the failure of Sheo Mangal, his 
brother, Bansidhar, started a fresh cam¬ 
paign of litigation on practically the same 
allegations as had been made by Sheo 
Mangal. 

As stated above, the question is whether 
the decree in Sheo Mangal’s suit should or 
should not be treated as concluding Bansi- 
dhar’s suit. 

It has been conceded that this High 
Court, in the case of Eeslio Prasad v. 
Sheo Pragash Ojha (1) held that the justi¬ 
fication of allowing a reversioner to sue in 
the life-time of the widow was this that 
he was suing not on his own behalf but 
on behalf of the entire body of rever¬ 
sioners or the person who would be the 
actual reversioner on the death of the 
widow. In other words, it was held that 
a sup by a reversioner came within the 
explanation 6 of S. 11 of the Civil Proce¬ 
dure Code. This judgment, which'was of 
a Full Bench, was upheld by the Privy- 
Council. The judgment is reported in 
Volume 46 of the Allahabad Series of the 
Indian Law Reports at page 831. On the 

face of it, the principle of these two 
rulings should apply. 

The learned counsel for the appellant 

has sought to distinguish the case on two 
grounds :— 

First, he said that there are observations 
in the judgment of the Privy Council 
which show that where the reversioner’s 
suit fails, a second suit by a different 
reversioner would not be barred as res 
judicata. As to this argument we are of 
opinion that there is nothing in the judg¬ 
ment^ the Privy Council which can 

(1) [192J] 19 A.L J. 749 (F.B.) ~ 
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support it. Their Lordships make the 
following remarks : 

“ Their Lordships, of course, recognise 
that the principle is less obviously just 
where it operates to hind the ultimate 
reversioners by the result of a suit in 
which the plaintiff had failed whose inter¬ 
est, then merely presumptive, never.-ulbi- 
matelv matured. The danger of a feigned 
issue in such a suit is not to lie over¬ 
looked.’* 

In our opinion their Lordships gave the 
reason for holding vhy in the case of a 
failure of a reversioner’s suit, the question 
whether or not the decree would bind the 
ultimate reversioner was not always cap¬ 
able of the same answer. To our mind 
their Lordships had, in their view, the 
case of a reversioner colluding with a 
transferee, for the simple reason that he 

was not certain whether the property was 
going to vest in him or not ultimately. 
Their Lordships expressly mention cases 
of fraud and collusion in continuation ol 
the remarks already quoted. Looking to 
the principle of the decision, we are of 
opinion that the case before us is entirely 
governed by the observations of the Privy 
Council and the decision of this Court. 
No question of collusion or fraud on the 
part of Sheo Mangal has been raised be¬ 
fore us. 

Sheo Mangal’s suit was either a repre¬ 
sentative suit or it was not. If it is not 
a representative suit, Bansidhar s suit is 
not equally a representative one because 
there is no difference between the two 
suits in any respect at all. If Bansidhar s 
suit is not a representative suit, there is 
no reason why he should be allowed to 
maintain one on his own account. II the 
suit of Bansidhar is not a representative 
suit, the result of the suit will not hind 
the ultimate reversioner. If that he the 
ease, there is no ground for allowing 
Bansidhar to maintain this suit. 

Again if Bansidhar’s suit be a repre¬ 
sentative suit, the suit of Sheo Mangal 
must be treated as having been a repre¬ 
sentative suit. If Sheo Mangal’s suit was 
a representative one, the decree must 

bind Bansidhar also. 

There is another aspect ol the case. 
Supposing that Bansidhar’s suit succeeds 
on the merits, the result would be that 
say ten years hence, when the actual 
reversion opens out, there will be two con- 
fticting judgments for the actual rever¬ 
sioner and the transferee to meet. The 


question would arise which of the two 
judgments should operate as res judicata. 
The learned counsel for the appellant 
argued that the later judgment should ope¬ 
rate as res judicata ; but it is always 
necessary to avoid conflicting judgments 
and this Court cannot allow two contra¬ 
dictory judgments to come into existence. 

In our opinion, therefore, the judgment 
previously obtained against Sheo Mangal 
should operate as res judicata. 

The second ground urged by the learned 
counsel for the appellant was that the 
transferee and the transferor both urged 
that Mt. Dulhatia was not holding as a 
representative of Ganesh Din but was 
holding in her own right. This considera¬ 
tion, argued by the learned counsel, took 
the base entirely out of the purview of 
the cases quoted above. In 'our opinion 
the nature of the defence cannot alter 
the nature of the suit. 

The appeal fails and it is hereby dis¬ 
missed with costs. 

Appeal dismissed. 
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. Mukerji, J. 


Thakur Rudrapal Singh and. others — 
Plaintiffs—Appellants. 



Matabadal Singh and others — Defend¬ 
ants—Respondents. 

Second Appeal No. 461 of 1923, Decided 
on 25th November 1924, agains. the 
decree of the Sub, J., Jaunpur, D/- 23rd 
December, 1922. 


if Civil P. C.y 0. 34 Hr. 7 d H—T. P. Act , 8. 60 
Civil P- C .S’- 11 —Previous decree directing mort¬ 
gagee t > withdraw mortgage money deposited by 
mortgagor and to deliver properly to mortgagor — 
Subsequent suit for redemption is barred * 

!f the right of redemption still subsists, not 
having been extinguished either by an act of the 
parties or by an order of the Court, a second 
suit for redemption would lie- The order that 
would extinguish the right of redempsi >n need 
not be an order purporting to extinguish 
that right. All that is necessary to bar a second 
suit is an order of tin Court which would have 
the effect of extinguishing the right of redemp¬ 
tion- [P 485 C 2} 

In the previous suit a decree was passed di¬ 
recting the mortgagee to take the mortgage 
money which had been deposited in Court T 
the mortgagor and to deliver the preperty to th* 
mortgagor. The mortgagor applied for delivery 
of the property. Afterwards he gifted the pro¬ 
perty to the plaintiff. The application for tin 
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delivery of the propererty was susequently dis¬ 
missed- The plaintiff brought another suit to 
t redeem the property. 

Held: that the decree in the previous suit was 
not one undor Civil P. C., 0. 34, R- T but was a 
combined decree under 0- 34, R. 8 and, as under 
it the mortgagee was permitted to withdraw the 
money that had been already deposited in Court, 
it had the effect of. extinguishing the mortgage 
and a second suit for redemption was barred- 

[P.T6C.1.], 

Mushtaq Ahmad with K. N. Kntju — 
for Appellants. 

S. N. Sen —for Respondents. 
Judgment. This appeal presents 
only a question of law for determination, 
the facts being all admitted. 

The history of the case is brieff\ this. 
There was a mortgage by father and son 
s. Ram Saran Singh and Mahadeo in favour 
of the predocessor-in-title of the defen¬ 
dants. Mahadeo brought a suit for re¬ 
demption after having deposited in Court 
the full-amount of the mortgage money 
viz., a sura of Rs. 100, under S. 83 of the 
Transfer of Property Act. Evidently be¬ 
cause the mortgagees did not witndraw 
the money from Court, Mahadeo, brought 
a suit for redemption and a decree was 
passed in his favour on the 20th of dune 
1918, The language of the decree is im¬ 
portant and is as follows : — 

“ 'I hat the suit for possession by redemption 
of the mortgage set up by the plaintiff be decreed 
and the claim for mesne profit- up to the date 
of the suit be dismissed- The plaintiff will get 
pendente llte aud future mesne profits, the 
amount of-which will be determined in the exe¬ 
cution department- If the amount of the mort¬ 
gage money Rs- 100, deposited by the plaintiff 
under S. 83 of the'Transfer of Property Act has 
been withdrawn, he is given »ix months’ time 
from to day to pay into Court the said sum, 
tailing which the mortgaged property will be 
jk sold. If the deposit under S. 3 of fie Transfer 
of Pioperty Act has not been withdrawn de¬ 
fendants will be entiled to withdraw it.” 

As happened to bo the case, the money 
deposited under S. 83 of the Transfer of 
Property Act was still in Court and was 
actually withdrawn by the mortgagees on 
the 6th February 1919. Mahadeo knew 
that the mortgage money was already in 
Court and he accordingly applied at once 
for delivery of possession. This application 
wasmadeon the 25th of July 1918. Unfor¬ 
tunately, however, this application was 
dismissed for default on the 13th of 
• November 1918. After having presented 
the application for delivery of possession 
* Mahadeo gifted away the plaint property 
to one of his sister’s sons Ram Jagat. 
Ram Jagat died and his four brothers the 
plaintiffs Mos. 2 to 5 inherited his proper¬ 


ty. They and the plaintiff No. 1 who 
obtained a portion 'of the property from 
the other plaintiffs by a deed of exchange 
have launched a fresh suit to redeem the 
property which is still in the possession 
of the defendants, the representatives of 
of the original mortgagees. 

The question that has to 1)6 answered 
is whether the suit is barred as res judi¬ 
cata. 

The suit succeeded in the Court of first 
instance, hut the learned -Judge of the 
Court below was of opinion that the suit 
was barred. 

On the authorities cf this Court, there 
can he no two opinions on the point that 
if the right of redemption still subsists, 
not having been extinguislied either by 
an act of the parties or by an order of the 
Court, a second suit for redemption would! 
lie. Nobody says that the right of redemp¬ 
tion has been extinguished by an act of 
the parties. The only question, therefore, 
is whether the decree that was passed on 
the 26th of June 1918 had the effect of ex¬ 
tinguishing the right of redemption th it 
initially lay in Mahadeo. 

Incidently, I may mention he*e that it 
was contended on behalf of the appellants 
that tlie order that would extinguish the 
right of redemption should he an order 
purporting to extinguish that right. This 
contention has no force, not only becaUoc 
it does violence to the language of para. 2 
of S. 60 of the Transfer o' Property Act 
but also because the only order which is 
pointed out in argumer t as the only order 
of the Court which can extinguish a right 
of redemption, viz. the order under r. 8. 
O. 134 C. P. C. does not at 'all speak 
of extinction of a right of redemption. It 
is clear, therefore, that all that i 3 neces¬ 
sary to bar a second suit is an oraer of the 
Court which would have the effect of 
extinguishing the right of redemption. 

This brings us to the consideration of 
the decree that was passed by the Court 
on the 26th oi June 1918. It must be con¬ 
ceded that the decree that was passed is 
not a decree in accordance with the terms 
of 0. 131. r. 7 oi the C. P. C. That 
order merely contemplates that in future 
payment will be made by the mortgagor. 
In this particular case the- mortgage 
money was in deposit in Court and the 
learned Munsif authorised the mortgagees 
by his decree to take a vay that money in 
satisfaction of the mortgage. This decree 
I need hardly repeat is not in accordance 
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’with the decree contemplated by r. 7, 0. 
34, G. P. C. The money was, as a 
matter of fact, withdrawn later on. 
But before this was done Mahadeo wag 
advised that he was entitled under the 
decree to ask for delivery of possession. I 
do not think th it in this he was wrongly 
advised. Because the money was there 
to be taken away by the mortgagees 
whenever they wanted to do so. If they 
put off taking the money away from the 
Court for years that fact could not 
prevent Mahadeo from asking for delivery 
of possession. The decree that was passed 
was, so to say, a combined decree under 
0. 34, r. 8, C P. C. As it permitted 
the mortgagees to withdraw the money 
the result was bound to follow, viz. the 
extinction of the mortgage. All that re¬ 
mained to be done was to take over 
possession from the mortgagees. The 
mortgage money having been satisfied 
under the orders of a Court, it cannot be 
said that the right of redemption still 
exists. 

A large number of rulings were cited by 
the learned Counsel for the appellants but 
I have not thought it necessary to discuss 
them in my judgment, for the simple 
reason that each case was decided on the 
language of the decree that was passed in 
the former suit for redemption or for 
sale. 

I agree with the Court below that the 
suit is barred as res judicata and dismiss 
the appeal with costs which will include 
Counsel's fees in this Court on the higher 
scale. 

1 ppeal' dismissed. 
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Mukerji and Boys, JJ. 

Ka nd h a iya S in yh —Def enda nt— Appel - 
lant. 

v. 

Kundan — Plaintiff'—Respondent. 

Second Appeal No. 491 of 1923, Decided 
on the 26th February 1925, from a decree 
of Dt. J., Benares. 

h Civil p. C., S. 11— Might and ought- Suit to 
set a sloe sale on ground of no >. -receipt o nnsi - 
deration—Court finding that consideration >ras 
partly paid—Subsequent suit for^ balance cf pur¬ 
chase money is not barred. 

Where, to ask for a certain relief in a suit 
would embarrass the trial cf the suit ^r would 
place the plaintiff in a false position, the plain¬ 
tiff will not be bound to ask for that relief in 
the same suit but can bring another ^uit for 

T.Tl FIV\L! A .TP ICC 6 1 1 
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In the previous suit, the plaintiff asked for 
the setting aside of a sale deed executed by her 
on the ground that she had not received any 
consideration therefor. The Court found that 
she had received a part of t ie consideration 
money but held that on her returning the same 
within a certain time she was entitled to get 
back the property. The plaintiff then brought 
auother suit for the recovery of the balance of 
the purchase u oney after deducting the sum 
which she had been held to have received. 

Held. — The subsequent suit was not barred by 

limitation. [P. 487, C. 2.* 

•• 

Durga Charan Banerji — for Appel¬ 
lant. 

Kailas Nath Katju — for Respon¬ 
dent. 

Mukerji, J. —The sole question for 
determination in this appeal ig one of 
law, namely, whether the present suit is 
barred as res judicata on account of a 
previous judgment. 

The facts involved in the point of law 
are briefly these : — 

The respondent, who was the plaintiff 
in the Court of first instance brought a 
suit in the year 1917 against the defen¬ 
dant-appellant for the setting aside, 
inter alia , of a sale-deed, executed by hen- 
on the 13th of April, 1914, in favour of 
the appellant. She said that the sale- 
deed was a fictitious one, that no title 
was meant to pass by it, that although it 
was, on the face of it, for the sum of Rs. 
2,000, she got no portion of the conside¬ 
ration money, that her statement before 
the Sub- Registrar that she had received 
a consideration of Rs. 1,600 was false 
and that the sum of Rs. 400 that was 
actually handed over to her before the 
Sub-Registrar, had been returned hy her 
after the registration of the document 
was over. On these allegations, she 
sought cancellation of the sale-deed and 
also recovery of possession of the house. 

The Court of first instance held that 
the sale was obtained in circumstances 
under which it was open to her r<o avoid 
it. But it also held that she had 
received a portion cf the consideration 
money. A decree was accordingly made 
in favour of the plaintiff for recovery of 
possession of the house on condition of 
payment of a certain amount of money. j 
The plaintiff appealed and she contested- j 
the finding that she had to pay anything 
at all. The learned District Judge, who J 
heard the appeal, reduced the amount 
payable by her but otherwise upheld the 

Rv f.ViA final decree that W&9 
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passed in the case, the plaintiff was 
ordered to pay a sum of Rs. 600 within 
a certain period of time, and it was tur- 
ther ordered that in case of default of 
payment, the suit should stand dismissed. 
The plaintiff failed to pay the sum of Rs. 
600 and the result was tl at her suit for 
recovery of possession stood dismissed. 
Thereafter, the respondent brought the 
suit out of which this appeal has arisen, 
for the recovery of Rs. 1,400 being the 
balance of the purchase money, by the 
sale of the property sold. She evidently 
wanted to enforce what is known as ven¬ 
dor’s lien over the property. 

The defence, inter alia, was that the 
suit wis barred as res judicata and this is 
the only point which we have to decide 
in this appeal. 

Both the Courts have found against the 
defendant. In the various cases that 
have come before the Court from time to 
time, the question of res judicata has been 
decided on the facts of each case. It 
would always be difficult to get a case 
exactly in point. The principle laid 
down, however, seems to be this, that 
where the subsequent claim, if added to 
the former claim, was likely to embarrass 
the trial of the suit or was likely to place 
the plaintiff in a false position, it would 
not be incumbent on the plaintiff to ask 
for the relief in the second suit along 
with the relief asked for in the earlier 
suit. For example, in the case of Maho¬ 
med Ibrahim v. Sheikh Hamja a suit 
was brought for redemption and it having 
failed; a second suit was brought in eject¬ 
ment. It was held that the second suit 
was not barred as res judicata. Similarly, 
in Veerana Pillai v. Muthu Kumar a 
Asary (2), a mortgagee brought a suit for 
sale and it was held that his mortgage 
was really an usufructuary one and he 
could not maintain a suit for sale. Then 
he brought a second suit for recovery of 
possession on foot of the same mortgage. 
It was held that the second suit wa? 
'maintainable. In Mahandar Singh v. 
Janki Singh (3), a suit was brought 
claiming an entire property. It was dis¬ 
missed, the Court having found that the 
parties were joint owners. The second 
suit of the plaintiffs, for a declaration 
that they were entitled to collect a half 

(1) [1911] 35 Bom. 597 = 12 I. 0. 387—13 Bom. 

L. R. 895. 

(2f [1904] 27 Mad. 102. 

<8) [1905] 2 A.L.J. 342. 


share of the rents from the land, was 
held to be maintainable. 

It will, therefore, be seen from these 
cases that simply because the parties to 
both the suits are the same and some 
allegations common, it does not neces¬ 
sarily follow that a second suit brought 
by the same plaintiff should be held 
barred as res judicata. 

Coming to the facts of the case. As 
already stated, the plaintiff wanted a 
declaration that the sale was fictitious, 
that it was obtained from her by fraud 
and that she received not a single shilling 
out of the consideration money. Under 
the circumstances, the plaintiff could not 
very well say, in the same breath, that if 
the Cuirt held the sale to be a genuine 
one, she should be given the sum of Rs. 
1,400 as a part of the consideration 
money, she having received the balance. 

The second ‘ ground of attack ’ would 
have been entirely inconsistent with her 
first case and any evidence that she 
might lead on the two- contradictory cases 
was not at all likely to be accepted by 
the Court. 

We hold that in the circumstances of 
the present case the second suit is not 
barred as res judicata . 

The appeal fails and is hereby dismissed 
with costs. 

A ppeal dismissed. ■ 
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Lindsay and Kanhaiya Lal, JJ. 

Kehar Singh —Plaintiff—Appellant. 

v. 

Jahangir Singh and another —Defend¬ 
ants—Respondents. 

Second Appeal Lo. 1832 of 1923. Decid¬ 
ed on 20th March, 1925, from a decree of 
the Sub. J., Meerut 

T. P. Act , S. 5*2— Fre-e option suit — Vendee 
reselling to vendor after filing of suit—Section 
applies . 

The doctrine of lis pendens would apply when* 
after the institution of a suit for pre-emption 
the vendee transfers the property to the vendor. 
72 I. C. 247 Not appl. 30 All. 4*37; 36 All. 60 Ref . 

[P. 488, G. 1.] 

A , P. Pandya —for Appellant. 

M. L. Agarwaia—ior Respondents. 

Lindsay, J. —After hearing counsel 
for the parties in this case, we have decid¬ 
ed that the appeal must prevail. The 
facts may be briefly stated. The suit foi 
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K'wmTo WaS filed on the 7th Sepfcem- 

’ 1922, to pre-empt a sale which 

earned out on the 19th September 1921 
°n the 14th September, that is one 

week after the suit had been filed the 
vendee re-sold the property to the vendor 
and on the 11th October, 1922, he put in 

tiff wT Statemenfc sa >' in g that the plain- 

hf i D ° ,° aUSe of acti ™ inasmuch as 

e, the vendee had got rid of the proper- 
The Ccm-f a r fi fer e riUg * to the vendor. 

suit. The lower appellate Court has 
strength of C ?- Urt ’ 8 finding on the 

erened to that the doctrine of li* 
pendens did not apply. 

In our opinion the decision of the 

which tl °T 13 01Toneous - Th 0 ease upon 
which the lower appellate Court relied is 

reported in 72 I. C., 217. 

We have lately had before us a case 

13 ° n aI1 fours w *th the ease now 
under consideration. This is q A 

inThe?? 3 ’ (1925 A1L 502) We cannot,’ 

the (acts maim any distinction between 
that case and the case now before us. 


Bam Karain v. Nihal Sikgh 


1925 

Appeal allowed. 
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in that case we had occasion to refer 
to the judgment upon which the lower 
appellate Court has relied in this case 
and we pointed out that the judgment A,A 
not apply to the facts before us We aho 

Quoted other ruling, of ^ ^ 

ehow that the doctrine ot lit „jl,„ 
applied to suits of this kind. We referred 

“> “ d s "”“" 

present ease. We think it is intolerable 
that a vendee after a suit for pre-emption 
has been filed, should be allowed to re 

convey to the vendor and to defeat the 

suit which has been brought; by a pre- 
emptor In a case of this kind parties 
who enter into such transactions are not 
entitled to the protection of the Court 
while the plaintiff, on the other hand’ 
ought to have the full benefit of the 
doctrine of Us pendens, as laid down in 
o. oM of the Transfer of Property Act. 
Applying that principle, therefore we 
reverse the dec ree of the Court below and 

~1) [m ' 1 - 30 A11 467=5 A J-,^^7^(1908i 

A»W N 221. v 

(2) [1913] 36 Ail. 60=22 1. C. 266=12 A. L,J. 

9. * 


StJLAIMAR, J. 

Ram Narain —Appellant. 

y # 

Nihal Singh —Bespondent. 

ed on" lfi^ A ? P0al N °- ® 72 ° f 1923 ’ D ^ d - 

ofthe T q n U n ryl925 ’ fl ‘ 0m a d eeree 
ot the .J., Small Cause Court, Agra. 

sane suit — 'rl/n 11 ~ Tuo a PP ea l* in 

same suit Two decrees passed — Second anneal 

the d l nm ™ ly °’ le ~Appellant not prejudiced bv 
the other-Sec ,nd appeal is not barred. ' 

»nn Vh f re . th0re a l e tW0 deCreeS a ”Sing out Ot two 
appeal to a subordinate appellate Court, and 

only one of such decrees is brought up in second 

a™aiilnt d ' the t r i! uothin S’ Prejudicial to the 
appeliant JQ the decree from which no appeal 

has b ee u brought, which is not raised an<W 

hrnn oht 4 ng i t the appeal whioh he has 

°T? th , oce , ed3 ’ right of appeal is not bar- 
red either by the rule of res judicata or at all by 
reason of his failure to appeal from the decree 
which does not prejudice him. [p. 4 gij c i f 2 ] 

The suit was for damages. The trial Court de- 

ind £d t h V U ,0r 5 ycar '- Hoth parties appealed 

the nlli 0 n fm> reei were , pa u sfeed - «y the decree in 
the plaintiff s appeal the first appellate Court 

increased the number of years for which damages 
we,e awarded but reduced tlie rate of damages. 

e net- result was that the decree of the Trial 
Court iu plaintiff s favour was reduoed in 
amount. In the defendaut’s appeal, the lower 
Imi n < ? 0 . l , lrfc disaHowed the defendaut’s ob- 
Tbi dV l d ^ " holesuit should be dismissed. 

di?r„ d o e ; en ?i a “ tS fiUd a 3eoond appeal from the 
decree in this appeal alone. 

Jleld ; that the second appeal was compe- 

fc0 ^’ . LP. 491 Cl] 

★ (b) Limitation Act , 6’. 23 - Vendee under- 
tahnej to clear prior mortgage — K on-perform¬ 
ance on date oj safe is breach of covenant—Breach 
is not continuous one-Limitation Act , Art , 115 . 

Where the vendee agreed to pay off a usufruc¬ 
tuary mortgage on the property but no time was 
rixed for the payment of the money ; 

Jlefd ; that the vendee’s failure to pay off the 
mortgage on the date on which the sale deed in 
ln^ favour was executed, constituted breach of 
covenant on his part, that the breach took 
place once and for all aud that there was no con¬ 
tinuing breach which would eive successive 
causes of action to the plaintiff fthe vendor) to 
sue. 34 All. 429. Foil. [p 490 , C 2] 

★ (c) Limitation Act , Art. IUV-Money left 
In hands of vendee for clearing prior mortgage— 

1 endee not paying Suit for damages after six ^ 
years from sale deed is barred. 

A suit brought more than six years after the 
sale deed, for recovery of damages for failure te 
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pay the amount left in the hands of the vendee 
for cleaning a prior mortgage is barred bv 
time. ' [P 490 C 2 ; P 491 C 1] 

Peary Lai Banerjee —for Appellant;. 

N. P. Asthana —for Respondent. 

Judgment. —This is a defendants’ ap¬ 
peal arising out of a suit for damages for 
Rs. 525. The Court of first instance de¬ 
creed the claim for Rs. 349-11-6 on ac¬ 
count of a period of five years. The de¬ 
fendants appealed to the Judge and their 
appeal was numbered as Civil Appeal No. 
482 of 1921. In this they claimed that 
the whole suit* ought to have been dis¬ 
missed. The plaintiffs also appealed and 
their appeal was numbered as Civil Ap¬ 
peal No. 484 of 1921. In this they claim¬ 
ed damages for one year extra which had 
been disallowed by the Court of first in¬ 
stance. The learned Judge heard the two 
appeals together and disposed of them by 
practically one judgment. The result wis 
that he held that the plaintiffs were enti¬ 
tled to claim damages for six years no part 
of which was barred by time, but he 
thought that the rate of damages allowed 
by the first Court was excessive. The net 
result of his finding was that the decree 
which had been passed by the first Court 
in favour of the plaintiffs was reduced in 
amount. There were two separate decrees 
prepared in two separate appeals. The 
defendants have come up to this Court 
and have filed an appeal only from the 
decree in appeal filed by them in which 
their objection that the whole suit ought 
to have been dismissed was not allowed. 
They have preferred no appeal from the 
decree in the plaintiffs’ appeal. 

There is a preliminary objection on be¬ 
half of the respondents that the present 
appeal is barred by the principle of rts 
judicata. The law on this question is 
laid down in the Full Bench case of 
Ghansham Singh v. Bhola Singh (l). At 
page 469 it was remarked “ where there 
aie two decrees arising out of two appeals 
to, a subordinate appellate Court, and 
,on\y one of such decrees is brought up in 
second appeal and there is nothing pre¬ 
judicial to the appellant in the decree 
fvoh which no appeal has been brought 
whfch is not raised and cannot be set 
righ^ if the appeal which he has brought 
succeeds, the right of appeal is not barred 
eithi by the rule of res judicatn or at all 

(1) \l923 All. 490=45 All. 506=4 L.R.A. Civ. 

265=21 A.L J. 465 (F.B.) 


by reason of his failure to appeal from 
the decree which does not prejudice 
him”. 

I have already stated that the result of 
the findings of the learned Judge was 
that the amount decreed to the plaintiffs 
bv the first Court was actually reduced. 
Id substance therefore the plaintiffs’ ap¬ 
peal in which they had claimed a larger 
sum was really not allowed at all, nor 
was the question of their light to get any 
amount decided in it which was not raised 
in the other appeal. The present appeal 
is preferred from the main appeal in which 
the question as to whether the entire 
claim ought or ought not to have been 
dismissed was raised. In view of the 
pronouncement in the Full Bmch case I 
am hound to hold that the hearing of this 
appeal is not barred by the fact that no 
formal appeal has been preferred from the 
decree in the other appeal which really 
was in favour of the defer dants. 

The learned Vakil for the appellants 
has not pressed grounds Nos. 1 and 2 
taken in the memorandum of appeal. Only 
two points have been pressed, (l) that 
the plaintiffs not having delivered posses¬ 
sion of certain sir land were nob entitled 
to sue for damages and (2) that the entire 
claim was barred by limitation. 

As to the first point it may be men¬ 
tioned at the outset that there was no 
specific ground to that effect raised in the 
grounds of appeal before the lower appel¬ 
late Court. That question in a quite 
different form was raised in point No. 4 
mentioned in the lower appellate Court’s 
judgment. I am however of opinion that 
there i3 no force in this contention. In 
1910 there was a usufructuary mortgage 
of about 36 oighas of land by the plaint¬ 
iffs in favour of Inder Lai and Sham Lai. 
Under S. 10 sub-clause (2) o i the Tenancy 
Act ex-proprietary rights vere created in 
respect thereof. According to the rubkar 
recorded by the Court of first instance the 
plaintiffs became ex-proprietary tenants 
of their previous sir lands and entered 
into possession as- such. Subsequently on 
the 29th of May 1924, the defendants 
obtained a ^ale deed from the plaintiffs of 
10 high as out of the mortgaged lands. In 
this they included the ex-proprietary 
lands of the plaintiffs and called them 
both sir and ex-proprietary lands. Part 
of the 9ale consideration was left in the 
hands of the vendees for payment to the 
prior mortgagee. It is obvious that the 
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sale of ex-proprietary rights to the defen¬ 
dants, was altogether illegal and invalid, 
ouch a transfer could never be enforced 

™ law - rhe mere fact that in spite of 
the supposed sale the plaintiffs have not 
delivered possession of their ex-proprietary 
holdings to the defendants cannot be 
availed of by the latter or justify their 

non-payment of the amount due to the 
prior mortgagees. They must be presum¬ 
ed to have known that what they were 
trying to purchase could not be purchased 
by them. They entered into the contract 
with their eyes open and in violation of 
the express provisions of the law and they 
cannot take advantage if they find them¬ 
selves unable to compel the plaintiffs to 
fulfil their illegal contract. The defen-* 
dants vendees kept in their hands part of 
the sale consideration and it was their 
duty to pay this sum to the mortgagees. 
Had they paid it to the prior mortgagees 
the result would have been that the entire 
3f> bighas of land would have been re¬ 
deemed, the plaintiffs obtaining possession 

of 26 bighas and the defendants of the re¬ 
maining 10 bighas. s 

The real question in the case is whether 

the plaintiff’s claim as brought in 1921 

was barred by limitation. The Court of 

first instance held that it was barred by 

limitation with regard to the first year. 

The lower appellate Court has taken the 

view that it is not at all barred by time 

because the breach was a continuous 

breach and no question of limitation 
really arose. 

In the sale-need there was no time fixed 
within which the defendants vendees were 
to pay off the prior mortgage. The ordi¬ 
nary presumption would he that they were 
to pay the amount on the date of the exe 
cution of the sale deed in their favour. If 
they failed go make the payment they did 
commit a breach of the implied covenant 
in the sale-deed. The qaestioD is whether 
that breach is a continuing one that is to 
say whether as every day ) asses the de¬ 
fendants are continuously committing a 
breach of the covenant to pay off the 
mortgage or whether they committed the 
breach when they did not pay off either 
on che date of the execution of the sale 
deed or at any rate within a reasonable 
time of it. In the case of Raghubar Rat 
v. Haij Raj (2) a Division Bench of this 
C ourt laid down very clearly that upon 

',2; [1912] U All. 429=11 I.C. 244=9 A.L.J, 
514. 
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failure to pay money due by a vendor to 
a third party which the vendee agreed to 
pay and where no time was fixed for pay- 
ment, the breach was committed on the 
date when the sale-deed was executed and 
there was no continuing breach within 
the meaning of S. 23 of the Limitation 
Act, nor successive breaches within the 
meaning of article 115. That ruling of 
the Division Bench is binding upon me as 
f sing e Judge. Iam, therefore, bound to 
bold that the failure by the defendants to 
pay the mortgage money to the prior 
mortgagees was a breach of their covenant 
which took place once and for all and that 
there was no continuing breach which 
would give successive causes of action to 
the plaintiffs to sue. It is true that on 
the facts there is a slight difference bet¬ 
ween the present case and the reported 
case. In the present case the mortgage 

was a usufructuarv one. The loss to the 

plaintiffs consists in their not getting the 
profits out of the mortgaged lands owing 
to the delay in redemption. 

In the reported case the loss to 
the plaintiffs consisted in the continual 
accrual ol interest on the mortgage money. 

In one case there isTin actual loss by non¬ 
receipt of profits day after day and in the 
other there is a loss by a continual en¬ 
hancement of liability. But the principle 

underlying both the cases seems to me to 
he identical. 

In the reported case there are certain 
observations at pages 432 and 433 suggest¬ 
ing that even if subsequently the plain¬ 
tiffs have themselves to pay off the mort¬ 
gage money and redeem the property they 
may not have a fresh cause of action to 
recover the amount from the defendants. 
Those observations however are mere 
obitc,)- dicta, and they were not necessary 
for the purposes of that case inasmuch as 
there the suit had been brought be;ore the 
plaintiffs had actually made any payment. 

It is, therefore, possible that in this case 
e\en though the present claim is to he 
held to be barred by time the plaintiff’s 
remedy may be either for recovery o* the 
amount treating it as their unpaid pur¬ 
chase money with a charge on ths pro¬ 
perty transferred, or for recovery of 
damages after they have themsel T es re¬ 
deemed the property by payment ;>f the 
mortgage money. But in view of the 
reported case mentioned above I am 
bound to hold that the present claim 
brought more than six years after ihe sale- 
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(deed for recovery of damages for failure ho 
I pay to the mortgagees the amount left in 
; ^he hands of the vendees for such pay ment, 
is barred by limitation. 

The result therefore is that this appeal 
must be allowed and the decrees of the 
Courts below set aside and the plaintiffs’ 
suit dismissed. As however the plaintiffs 
have obviously suffered considerable loss 
owing to the deliberate default of the de¬ 
fendants to pay off the amount left in 
their hands for payment to the mortgagees. 
I think that this is a fit case in which the 
parties must be ordered to pay their own 
costs in all Courts. 

In the view which I have taken of the 
case the cross-objection must he dismissed, 
the parties bearing their own costs. 


Judgment. We have heard the learn¬ 
ed counsel in this 3ase and we think the 
decree of the lower appellate Court ought 
not to stand. In our opinion on the 
terms of the wajib-ul arz the plaintiff 
was entitled to pre-emption. We cannot 
agree with the opinion of the two Courts 
below in this matter. 

The wajib-ul-arz was one which was 
prepared at the settlement of M. Nasir 
Ali which took place about the vear 

1870. 

Under the term Custom ” as record¬ 
ed in that document the first class of 
pre-emptors consists of own brothers, the 
second class, of near brothers, and the 
third class consists of Hissadaran patti 
aur yaou ke ”. * 


Appeal alio red. 
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Lindsay and Kanhaiya Lal, JJ. 

Ch. Sagar Singh —Plaintiff—Appel¬ 
lant. 

v. 

Sri Ram and another —Defendants— 
Respondents. 

Second Appeal No. 1019 of 1923, 
Decided on 27th February 1925, from a 
decree of the Addl. Judge, Meerut, 
D/- 19th July 1923. 


The village in which the property in 
dispute is situated is Kharkhauda, and it 
would appear from the evidence that this 
village, which was undivided at the time 
the tvajth-ul-arz was prepared, has been 
divided, into several mahals. One of 
these mahals is mahal Sugar Singh which 
is named after the 'plaintiff, and it is 
admitted that the property sought to he 
pre-empted is included in this mahal in 
which Sagar Singh himself is a co¬ 
sharer. 

It is further clear that the purchaser is 
a co-sharer in another mahal of the same 


Pre-emptU>n — \Vaj : b-ui-arz — Construction — 
Change of circumstances subsequent to preparation 
of wajib-ul-arz should be lahen Into account . 

Oue of the classes of pre-emptors in a uajib-ul- 
arz consisted of “ Hissadaran patti aur yaon ke*\ 
The villago which was m.divided at the time the 
irajib-ul-arz was prepared, was subsequently 
divided into several mahals. The pre-empt';r 
was a cc-sharer in the same mahal as that in 
which the property sought to be pre-empted was 
actuated. The vendee wa3 a co-sharer in a 
different mahal. 

Held : that thorgh in the wajib-ul-art for 
purposes of pre-emption the co-sharers in the 
patti ai.d the co-^harers in the village {yaon) 
were pl -ced upo \ the same looting, vet these 
words had to be interpreted in the light of 
existing circuni6‘a ices. The class of pre-emptors 
inferred to in t.:n uajib-ul-arz consisted of-cc- 
suareis who wete united by bonus of common 
interest and liability. Iu the new constitution 
of the village these bonds had teen severed and 
the v urcba.'.er in the present case, whose pro¬ 
perty was situated in a different mahal had no 
community of interest or liability with anv of 
the co-sharers in the other mahal, namely, that 
in which the property was situated and in which 
the plaintiff was a co-sharer. Hence the plaintiff 
was entitled to pre-emption. [P 491 C 2] 

Peary Lal Baner)i for Appellant. 

Sureudra Natn Gupti— for Respon¬ 
dents. 


mauza which s named mahal Qaim. 

L lm plaintiff has no claim to be brought 
within either the first or the second 
category of pre-emptors. The question is 
whether no can bring himself within the 
third category. We agree with the Courts 
below so far in holding that for purposes 
of pre-emption the co-sharers in the patti 
and the co-sharers in the village (gaoii) 
were placed upon the same footing, But 
these words have to be interpreted in the 
light of existing circifmstances. It seems 
clear enough that the third class of pre- 
emptors consisted of co-sharers who were 
united by bonds of common interest and 
liability. In the new constitution of the 
village those Innas have been severed, 
arnd the purchaser here, whose uroperby 
is situated in mahal Qaim, l}as no com¬ 
munity of interest or liability with any 

of the co-sharers in the other mahal 
namily, mahal Sagar Singh. 

Applying the language of the wajib-ul- 
arz to the altered constitution of the 
village arising out of partition it seems to ■' 

us quite clear that the defendant must 

tor purposes of pre-emption, be treated as 



a stranger to the co-sharers in mahal 
Sagar Singh in which the property sought 
to be pre-empted is situated. 

We agree therefore with the argument 
put before us on behalf of the plaintiff- 
appellant that in these circumstances the 
plaintiff is entitled to pre-emption, and 
we find accordingly. 

The result is that we allow the plaintiff 
\ decree for pre-emption. 

As regards the sum which the plaintiff 
must pay we notice tint according to the 
rinding' of the 1st Court the sale price of 
the property was Rs. 1,500-0-0 and it was 
stated that a further sum of Rs. i00-0-0 
was given by the purchaser to the vendor 
m consideration of the relinquishment of 
rights. 

The relinquishment of sir rights cannot 
form the subject of pre-emption, and in 
the circumstances we think the proper 
order to pass is that the plaintiff shall 
pay into Court a sum of Rs. 1,500 0-0 
within two months from the date of this 
Court's decree- If the sum is deposited 
<n Court within the time limit then the 
plaintiff will get his costs in all three 
Court’s including in this Court, fees on 
the higher scale. On the other hand if he 
. fails to deposit the sum of Rs 1,500-0-0 
within the time fixed then his suit will 
stand dismissed in all three Courts with 
costs including foes in tin’s Court on the 
higher scale. 

Appeal allowed. 
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Mukerji and Daniels, JJ. 

Sheodarahato Sinah —Appellant. 

v. 

Beni Chaudhari • and others —Respon¬ 
dents. 

Second Appeal Ro. 1606 ol 1022, De¬ 
cided on 18th December, 1924 from a, 
decree of the Dt. J. Ghazipur. 

Mortgage—Redemption suit—Decree of appellate 
Court—Costs being a charge on property or not 
depends on interpretation of decree i i each case — 
Per Dauieic, ■). — Construction of decree should 
accord with Civil P. C O. 84 R. 7 

in a redemption suit, the trial Court declared 
the plaintiff entitled to possession of the property 
on payment of Rs. 1816-10 6. The decree of the 
appelate Courc said that it was increasing the 
amount of money payable lo the mortgagees by 
a sum of Rs. 175. Then it said that a total 
sum of Rs. 1991-10-6 was payable by the pUintiff 
to the defendants on or before the 2 nd of 


1925 

1921. After haviug said so much the 
Court went on to say that certain costs were 
payable by the plaintiff to the defendant. After 
making these statements the decree went on to 
say * If the plain tiff paid the sura aforesaid 
within the 2 nd March " 1921 etc, etc. 

Held ; (Per Makerji % J) that it was open to 
the appellate Court either to pass a personal 
decree against the successful party or to make 
the costs pava do out of tie mortgage property. 
In every -ase it wa> a matter of interpretation 
what wa> intended by the appellate Court. In 
the present case it was not the intention of the 
Court t j make the costs as statel in the decree 
a charge on the property. [P 493 C 1 2] 

Held : (Per Daniels , J .)—Even if it bj possible 
to read the words “the aforesaid sum” as refer¬ 
ring only to the sum of Rs. 1991 that construe" 
tion cf the decree should be adopted which was in 
accordance with the law as laid down under O. 34 
rule 7 and with the universal practice of the 
Courts in such cases which directs that the costs 
ol the suit should form part of the sum payable 
in order to effect redemption. The costs in this 
case should therefore be held to have been in¬ 
tended to be male a charge on the property and 
the mortgagor was not entitled to recover posses¬ 
sion without depositing the full amount of costs 
over and above the Rs. 1991. [P 494 C *2 

Harihans Shahi —for Appellant. 

( T ma Shankar Bajpai —for Respondents. 

Mukerji, J.—The facts of this case 
briefly are these :—The original plaintiff' 
who is the appellant before this Court, 
viz. Sheodarshan Singh brought a suit for 
redemption in the Court of the Munsif of 
Ballia. He obtained a decree on the 
22nd of April, 19J9, on condition of pay¬ 
ment of Rs. 1,747 8-6 for principal mort¬ 
gage money and interest and Rs. 69-2-0 
costs. In all he was declared entitled to 
obtain possession of the property on pay¬ 
ment of Rs. 1,816-10-6. This sum was 
deposited in Court. The mortgagees how¬ 
ever did not aoquiesce in this decree and 
appealed. In the meanwhile the final 
decree was prepared on the 26th of June, 
1919, in accordance with the preliminary 
decree passed by the first Court. The 
plaintiff obtained delivery ol possession 
on the 15th of July, 1919. The appellate 
Court by its decree dated the 2nd of 
December, 1920, varied the decree of the 
Court of first instance and the main 
question to be decided in this appeal is 
what is the true interpretation of that 
decree. 

The appellate Court directed that a 
further sum ought to be paid to the 
defendants in the case and extended the 
time for payment up to the 2nd of March, 
1921. Within this period, it is common 
ground, a further sum of Rs. 175 was pai & 
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by the plaintiff. The question is whether 
he ought to have paid as a condition pre¬ 
cedent to his obtaining deliver), of posses¬ 
sion a further sum of Rs. 45-6-0. 

The defendants alleging that the total 
sum payable to them had not been paid 
within the time allowed by the Court of 
appeal came to the Court asking for re¬ 
delivery of possession to them and they 
also asked for mesne profits. Possession 
has not so far been re-delivered to the 
mortgagees. But they have been awarded 
Rs 800 as mesne-profits for two years. 
This period of two years is the period 
between the 15th of July, 1919, the date 
of the delivery of possession and the 18th 
of June, 1921, the date of the defendants’ 
application for restitution. 

It is contended on behalf of the plaintiff- 
appellant who has appealed against the 
decree of the lower Court directing him 
to pay mesne-profits that he has really 
complied with the terms of the decree. 
Hh contention is that the decree did not 
make - the payment of extra costs with 
which he was saddled a condition prece¬ 
dent to redemption. In the case of Amina 
Bibi v. Ham Shankar (l), two learned 
judges of this Court discussed the question 
how far the costs awarded by a Court of 
appeal were a charge on the property 
mortgaged. The learned judges, as I read 
those judgments, were of opinion that it 
wa3 open to the appellate Court either to 
pass a personal decree against the unsuc¬ 
cessful party or to make the costs payable 
out of the mortgaged property. The 
learned Judges thought that in every case 
it was a matter of interpretation what was 
intended by the appellate Court. Mr. 
Justice Piggott said in his separate judg¬ 
ment in the case (P. 587 of 17 A. L. J.) 

If these propositions of law are sound 

the question.resolves itself into 

one of the interpretation of the decree 
actually passed by the appellate Court." 
I am of the same, opinion as those learned 
Judges. It is entirely a matter of inter¬ 
pretation of a decree as to whether the 
appellate Court in a particular case lias 
made the costs payable out of the mort 

gaged property or by the mortgagor per¬ 
sonally. 

Coming to the particular decree before 
us, we find that the appellate Court said 
that it was increasing the amount of the 
money payabl e to the mortgagees by a 

(1) [1919) 41 All. 473=59 I. C. 7S0-17 A. uJ. 
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sum of Rs. 175. Then it said that a total 
sum of Rs. 1,991-10 6 was payable by the 
plaintiff to the defendants on or before the 
2nd of March, 1921 After having said 
so much, the Court went on to say that 
certain costs wore payable by one party 
to another. After making those state¬ 
ments the decree went on to say ‘ if the 
plaintiff paid the “ sum aforesaid " within 


the 2nd of March, 1921, etc., etc." Now 
the question is whether the decree meant 
that over and above the sum of Rs 
1,991-10-6 mentioned in a lump sum, .the 
sums mentioned as costs in the cause 
were also to be paid 1 as a condition pre¬ 
cedent to redemption. As I read the 
decree it was not the intention of the 
Court to make the costs as stated 
in the decree a charge on the property. 
My reasons are two fold. In the beginning 
of the decree the Court distinctly 3 aid 
that the amount payable to the mort¬ 
gagees was being increased by a 3 um of 
R 3 . 175. That was very definite. Then 
the Court fixed the amount payable by 
the mortgagees at a definite sum. Fur¬ 
ther, I am confirmed in my view 
from this fact that the sum of R 3 . 
1,991-10-6 already included the sum of 
Rs. 69-2-0 costs awarded to the mort¬ 
gagees against the mortgagor by the 
Court of first instance. If we read the 
decree as awarding to the mortgagees not 

only the sum of Rs. 1,991-10 6 but abc 

the amounts of costs mentioned therein 
we are forced to the conclusion tha 1 ; the 
appellate Court meant that the sum of 
R«. 69-2-0 costs awarded by the Court of 
first instance Co the mortgagees was to he 
paid twice over. It is nobody’s conten¬ 
tion that this was to be paid twice over. 
All that is contended for on behalf of the 
respondents is that after an adjustment 
of the costs a sum of Rs. 45-6-0 would 
stand decreed to the mortgagees on ac 
count of co3ts and this additional sum had 
to he paid. But it does not follow that 
the sum of Rs. 45-6-0 was a charge on 
the property. I am, therefore, forced to 
the conclusion that the appellate Court’s 
decree meant this only and nothing more 
than this that redemption was to be had; 
on payment of this sum, viz., Rs. 1,991., 
10 6 if the said sum was paid within the 
2nd of March, 1921. 


/ 


In this view the mortgagor was right in 
paying only fche sum of Rs. 1,99!-10-^ 
within the 2nd of March, 1921. 
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The result; of my view is that the mort- 


gagees are entitled to mesne profits only 
for the period between the loth of July, 
19^9 and the 2nd of March, 1921. It 
was during this period only that; the mort¬ 
gagor’s possession was unlawful and it 
was during this period that the mort¬ 
gagees should have continued in passes* 
sion. 

I would, therefore, remand an issue to 
the appellate Court to find out the amount 
of me*ne-profits lor this period. 

Daniels, J.—I greatly regret that I 
am unable to agree with the judgment 
just delivered. In my opinion the appel¬ 
lant has no case and his appeal should be 
dismissed. 

I would note at the outset that the 
point on which my learned brother would 
allow the appeal in part was n original¬ 
ly’ taken by the appellant, in argument at 
all. The appellant's learned Counsel 
stated in answer to a question by the 
Court that he was obliged to concede that 
the interest awarded by the decree was 
legally a charge on the mortgaged pro¬ 
perty. He contended that the appellant 
had been misled by the form in which the 
decree was passed and therefore mesne- 
profits should not have been awarded 
aganist him. 

The decree was one under Order 34, 
rule 7. Under that decree the Court is 
directed to take an account of what is 
due to the defendant for principal and 
interest on the mortgage and for his costs 
of the suit if awarded to him. The form 
of decree prescribed by the Code distinct¬ 
ly contemplates that the costs of the suit 
shall be a charge on the mortgaged pro¬ 
perty and shall be recoverable as such. 
The decree in this ca<=e stated the sum of 
Rs. 1,991-10-6 to be due upto 2nd March, 
1921, then states the further sum which 
was due on account of costs and finally 
directs that if the aforesaid sum is not 
* paid by a date three months in advance 
the property was to be sold. 

The operative part of the decree clearly 
therefore, directs that the property was to 
be sold unless the entire sum wa9 paid 
into Court. It is quite true, as has been 
pointed out by the appellant, that some 
portion of the costs ha3 been included 
twice over, beiDg included both in the 
sum of Rs. 1,991 and in the sum specified 
aa being due on, account of costs in addi¬ 
tion to this. This clerical mistake, for it 
is nothing more, does not in my mind 
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affect the merits of the appeal. If 'any¬ 
thing it makes the case of the appel¬ 
lant worse, for if the decree be read literal¬ 
ly and not in connection with the judg¬ 
ment, the deficiency in the amount depo¬ 
sited b\ him would he appreciably greater 
than it has been found by the Court be¬ 
low to be. 

Even if it be possible to read the words 

the aforesaid sum” as referring only to 
the sum of Rs. 1,991, that construction of 
the ciecree should be adopted which is in 
accordance with the law as laid down 
under Order 34, rule 7, and the universal 
practice ol the Courts in such cases which 
directs that the costs of the suit shall 
form part of the sum payable in order to 
effect redemption. (Even costs incurred 
after the decree can be recovered by the 
mortgagee at the time of redemption 
under Order 34, rule 10). This was deci¬ 
ded in a reasoned judgment in Dambar 
Singh v. Italy an Singh (2), where it was 
held that though the order of the Court 1 
merely directed the respondent to pay to* 
the appellant a certain sum incurred on 
account of costs, the effect of the decree 
was to make this sum legally recoverable 
from the mortgaged property. It is sug¬ 
gested that this ruling has not been follow¬ 
ed in 1 Amina Bibi y. Ram Shanlcar 
Misra (l). I do not so read this case. The 
point ia that case was not whether the 
amount could be recovered from the 
mortgaged property but whether the 
decree-holder had any remedy to recover 
the amount of costs as a personal liability 
from the decree-holder. Th9 learned 
Judges held that in the case before them 
he had such a remedy. They carefully 
guarded themselves from suggesting that 
the case of Dambar Singh v. Kalyan 
Singh (2), had been wrongly decided. Mr. 
Justice Walsh says in the course of his 
judgement, 

“The ordinary rule in equity is that a 
mortgagee is entitled bo recover against a 
mortgagor all the costs and expenses of 
maintaining or enforcing the security pro¬ 
vided he acts reasonably and according to 
law, and further to add them to his secu¬ 
rity, that is to say, he is given both re¬ 
medies, the personal ‘remedy against the 
debtor and, the remedy in specie against 
this security.” 

Mr. Justice Piggott in his concurring 
judgment 9ays, 

(2) [1918J 40 All. 109=43 I. 0. 557=15 A. L. 7 
914. 
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“Id a suit on a moitgage no one denies 
that the plaintiff is entitled to add to his 
mortgage debt and to recover as against 
the mortgage security any costs to which 
he may he put in enforcing the sa d 

security.As legards the costs 

incurred in prosecuting or defending an 
appeal against a preliminary decree for 
sale, I think some learned Judges of this 
Court have used language suggesting a 
doubt as to whether such costs are cover¬ 
ed at all by the provisions of Order 31, 
rule 1 0, above-mentioned, bus I do not 
understand that the general principle as to 
the right of the mortgagee to claim to 
have these costs included in the final decree 
for sale against the property, where suph 
final decree is sought and obtained after 
the decision of the appeal in which thos*^ 
costs were ii curred, has been doubted '. 

He held that at the same time the 
Court had consistently held that it was in 
the discretion of an appellate Court to 
award the costs also as a personal money 
decree. 

I ' The appellant, therefore, in my judg¬ 
ment failed to deposit the full amount re¬ 
quired by the decree and was, therefore, 
not entitled to recover possession of the 
property. His attention was called on 
13th May, 1921, by the decree-holders to 
the fict that the sum paid in was insuffi¬ 
cient but he did not upto the tiin3 when 
the suit was instituted, or indeed up to 
the present time, make any attempt to 
make good the deficiency. I would, there¬ 
fore, dismiss the appeal with cost-; inclu¬ 
ding in this Court fees on the higher 
scale. 

By ths Court .—The result is that the 
appeal is dismissed witli costs which will 
include in this Court, counsel’s fees on the 
higher scale. 

Appeal dismissed. 
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Hears, C. J. and Pigoott, J. 

11* Ishwari Prasad anl others —Defen¬ 
dants—Appellants. 

v. 

Bahunandan Shukul and others —Plain 
ti ft’s—Respond en ts. 

Letters Patent Appeal No. 147 of 1923, 
Docided m 27th February 1925, from the 
judgment of Daniels, J, D/- 10th May 
1923. 


Babunandan Allahabad 495 

•* (Vi) Hindu Law — Alienation—Widow Pan- 
went of arrears of rent for lease taken by widow 
for her own benefit is not legal necessity. 

The arrears uf rent due from a Hindu widow 
on a count of the lease which she has taken 
up Kr her own personal benefit, is her personal 
debt and she cannot alienate the family estate 
in her hands in satisfaction of such a debt 

[P. 497, C. 1] 

'ifdj) Hit clu Law — Alienation — WUlr/w — Ex-pro* 
prie'arii tenancy created by widow selling warniri¬ 
el ary property is not potion of estate as if devolved 
on her—Pa ment of arrears of rent for such 
cnan y is not legal necessity. 

\V lore the holder of a widow’t estate self= 
zamindary property, the ex-proprietary tenancy 
which comes into existence cannot- be said to 
constitute a portion of the e tate as it devolved 
upon her Hence it cannot* be said tliat in 
paying "It a decree h r arrears of rent in respect 
< t such ei-'Topi i. tary tenancy, the li.r.ited owner 
is saving a portion of the f mily estate in her 
hand-. Therefore the payment of -mch arrears 
of rent is not ! -gal necessity capable of support¬ 
ing an alienation of the family estate. 

[P. 497, C. 2] 

if lc) Hindu Law — Alienation — Widow—Gift 
for religious • urposes — Proportion of gift to estate 
in widow's hands at the time should be considered. 

In every case in which an alienation bv wav 
• • 

of gift for relig ous or charitable purposes is 
made by a Hindu widow, holding an estate 
with the limited interest of such widow, the 
Court is bound to take iuto consideration the 
proportion borne by the property gifted away bo 
the total estate in the hands of such widow. 

Where the estate that originally came into 
the hands of a holder of a widow’s estate con¬ 
sisted of a S annas share of zamindary property 
but by various transfers, the estate had dwindled 
to a “2 annas share only, and where out of this, 
the limited owner gifted a six pie.-, share to the 
family priest. 

Held : that the gift could not be supported. 

[!’. 498, C. 1] 

If ( d ) Hindu Law- A ienaiicn — W idow — Con- 
sldera ion applied to pay debt—Whether alienation 
voluntary or involuntary , alienee gets limited or 
absolute estate according as debt is binding on 
husband's estate or not. 

In the case of voluntary a-' well a.s involun¬ 
tary alienations of the estate of a Hindu widow, 
where the consideration has been applied to 
pay off a prior debt the same principles will 
apply. If the prior debt was in the nature of 
a personal claim against the widow, only her 
interest will pass to the alienee. But if the 
debt was binding ou the husband’s estate as 
well then the alienee will get an absolute estate 
in the property, it Cal , Js J (P. C,) Fold 

« t [P. 499, C. 2] 

Iqbal Ahmad— for Appellants. 

M. u. Agarwala —for Respondents. 
Judgment :—These are four connect 
ed appeals arising out of one single suit. 
We need not go into the circumstances 
under which four appeals have come 
to be filed. As a matter of fact a learned 
Judge of this fiouvt disposed of all the 
questions now in controversy in one 
single judgment, and the appeals before 
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us challenge certain of his findings The 
essential facts are that the last male 
owner of zamindary property, consisting 
of an 8 annas share in a certain village, 
was one Sheo Dayal. He died without 
male issue. He left him surviving two 
widows and a daughter by each of them. 
The names of the widows are Mt. 
Gajra and Mt. Bachna. Of these the 
latter survived the former. The name 
of the daughter of Mt. Gajra is Chhutka, 
and Mt. Gaura is the daughter of Mt. 
Bachna. One Pashpat Math was the 
sou of Mt. Chhutka. On the 6th of 
June 187.1 Mt. Bachna, being then in 
possession of the entire eight annas 
share, executed with the concurrence of 
Pashpat Nath a deed of gift, by which 
she purported to transfer the same to 
her own daughter Gaura. The latter 
between the years 1878 and 1917 execut¬ 
ed a series of documents by which she 
alienated one fractional share after another 
of this property. The plaintiffs in the 
suit are three brothers, Babu N and an, 
Jadu Nandan and Parmeshwar, and it is 
admitted that they have succeeded to 
the estate of Sheo Dayal as the nearest 
reversioners under the Hindu Law, 
Pashpat Nath having predeceased Mt. 
Gaura. The suit was brought to set 
aside all the alienations made by Mt. 
Gaura and to recover possession of the 
property. The plaintiffs met with vary¬ 
ing degrees of success in three Courts. 
Finally a learned Judge of this Court 
partly decreed and partly dismissed then- 
suit, and it is now necessary for us to set 
forth in detail the alienations complained 
of and the manner in which they were 
dealt with by the learned Judge of this 
Court. Che first deed executed by Mt. 
Gaura was dated the 25th of May 1873 
and conveyed to one Mulhai one-half of 
the estate of Sheo Dayal in her hands, 
that is to say, a 4 annas share. This 
transfer has been upheld by the learned 
judge of this Court, who was in agree¬ 
ment on this pcint with the lower 
appellate Court. On the 1st of August 
L395 Mt. Gaura sold to certain persons 
a 1 anna share for Rs. 350. On the 8th 
of November 1906 she sold another 
share of 1 anna for Rs. 349-15-0 prac¬ 
tically to the same persons, Her next 
alienation was on the 7th of March 1907, 
, when she made a gift of* a 6 pie share 
to her family priest, a man of the name 
.of Mahadeo. Finally, on the 16th of 


October 1917 she sold another share 
of 1 anna for Rs. 350. It may as well 
he noted that Mulhai, the ostensible 
purchaser under the deed of 1873, was 
admittedly a bcnamidar for one Harihai 
Dat, and that the subsequent alienations 
have all been to members of Harihar 
Dat's family. Even the 6 pie share 
gifted to Mahadeo was sold by that 
donee to a member of die same familv 
in July 1910. The suit is therefore being 
contested by the descendants of Harihar 
Dat. The deed of gift in favour of 
Mahadeo was set aside by the trial 
Court, but was affirmed by ’the lower 
appellate Court. The learned Judge of 
this Court came to the conclusion that 
he had to deal with a finding of fact 
which bound him to affirm the decision 
of the lower appellate Court. We shall 
return to this point presently. The 
remaining deeds of sale were dealt with 
as follows. In respect of the deed of 
1st August 1895, the learned Judge of 
this Court held that, to the extent of 
Rs. 238-4-0, this deed was executed for 
legal necessity, but that there was no 
legal necessity for an item of Rs. 111-12. 
He has framed his decree accordingly. 
In respect of the deed of 8th November 
1906, the learned Judge has held, differ¬ 
ing from the lower appellate Court, that 
there was no legal necessity for the 
transaction, and he has set aside the 
alienation. With regard to the deed of 
16th October 1917, he has held that 
only a sum of Rs. 128 out of the whole 
consideration was warranted by legal 
necessity, and lie has framed his decree 
accordingly. The defendants have ap¬ 
pealed against the decree of the learned 
judge of this Court in so far as it adver¬ 
sely affects them. Incidentally a diffi¬ 
culty has arisen owing to the fact that 
these defendants have allowed one of 
the original plaintiffs by name Jadu 
Nandan to die while their appeal under 
the Letters Patent was pending, and have 
failed to bring his legal representatives 
on record. This might have complicated 
the matter if we had come to the con¬ 
clusion that any portion of the two 
appeals filed by the defendants muSli 
succeed, hut the decision we come to is 
that the appeals fail on the merits. As 
regards the deed of the 16bh of October 
1917, we may say at once that the 
finding of the learned Judge of this Court 
has not been seriously challenged. Hfe 
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proceeds upon certain findings of fact, 
and on those findings lie is obviously 
right in law. We might be content to 
say the same of the deed bearing date 
1st August 1895, but as introducing a 
curious question of law which we have 
necessarily to deal with , We mayjmention 
what the point for decision was in 
respect of this earlier deed. It appears 
that Mt. Gaura, after selling the 4 annas 
share in the year 1873, had taken a 
lease of soino portion of that share from 
her own vendees. She allowed the rent 
payable by her to fall into arrears, and 
an item of Es. 111*12-0 out of the con¬ 
sideration for the sale of 1st August 
1895, was applied by her towards satisfy¬ 
ing the arrears of rent thus falling due. 
Now, the learned Judge of this Court 
has pointed out that there is clear 
authority of Privy Council [vide, JihjuI 
Kishore v. Jotendro Mohan Tnnore a)] 
for the principle that, if zarnindary pro¬ 
perty in the hands of a Hindu widow 
he taken in execution of a simple money 
decree, the question whether the pur¬ 
chaser at auction takes the whole estate 
or only the right, title and interest of 
the widow depends on the nature of the 
suit. If the decree under execution was 
obtained upon a personal claim against 
the widow, then only her interest passes ; 
but it the suit was one in respect of the 
family estate then the whole inheritance 
passes by the execution sale. The learn¬ 
ed Judge of this Court was, in our 
opinion, obviously right in holding that 
the same principles would apply to a 
voluntary alienation by the widow. The 
arrears of rent due from Mt. Gaura on 
account of the lease which she had taken 
up, presumably lor her own personal 
benefit, formed a personal debt of that 
lady, and she could not alienate the 
family estate in her hands in satisfaction 
of such a debt. The learned Judge of 
this Court has rightly held that this 
item of Es. 111-12-0 was not raised for 
any justifiable legal necessity. This 
question crops up again in a somewhat 
more difficult form when we come to 
consider the sale-deed of the 8th of 
November 190G. The consideration for 
this deed also went to pay off arrears 
of rent due from Mt. Gaura on account 
of a certain tenancy. The distinction 
sought to be made between the two 

(1) [18^4] 10 Cal. 9-5 —II I. A. 06 = 4 Sar 
553 (P. C.) 
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cases is that the tenancy in question 
now was one of a peculiar nature, 
namely, an ex-proprietary tenancy which 
had devolved upon Mt. Gaura by opera¬ 
tion of law from the date on which she 
sold the zarnindary share of 4 annas in 
the year 1873. The contention on behalf 
of the defendants-appellants is that in 
paying off the decree for arrears of rent 
in respect of this ex-proprietary tenancy 
Mt. Gaura was saving a portion of the 
family estate in her hands, and that this 
alienation must therefore he put on the 
same footing as such alinations, for in¬ 
stance, as a sale in order to obtain 
money to pay of arrears of Government 
revenue, which have been repeatedly 
upheld by this Court. On the whole 
w e are satisfied that this contention 
cannot he upheld. The ex-proprietary 
tenancy came into existence by operation 
of law v hen Mt. Gaura sold a portion 
of the zemindary property. It cannot 
he said to have constituted a portion of 
the estate as it devolved upon her. She 
was not even bound in law to continue 
the tenancy, and a relinquishment of 
the same in favour of the zamindars 
as soon as she found that she could 
not carry on the cultivation and pay the 
statutory rent, would have put an end 
to the tenancy, leaving nothing which 
* ^ si 1 ^ ^^^ ^ 1 ^ e upon any one 

after Mt. Gaura’s death. It must he 
remembered also that the tenancy 
would devolve according to the strict 
rules laid down in S. 22 of the Local 
Tenancy Act. It by no means follows 
that it would have devolved upon the 
present- plaint-ills who are reversioners 
of Sheo Dayal. Indeed, we may say with¬ 
out going into detail that it would have 
boon extremely unlikely to so devolve. 

e find no adequate leason therefore for 
distinguishing between the arrears of 
lent due frjm Mt. Gaura on account of 
the ex-proprietary tenancy and the arre¬ 
ars due from her on account of the other 
tenancy which she had voluntarily taken 
up. The learned judge of this Court was, 
in our opinion, right in respect of each of 
these deeds, and the appeals filed by the 
defendants fail. 

The two cross-appeals are on bo half of 
the plaintiff Babu Nandan, or of the said 
plaintiff jointly with his brothers and 

ngs of the single 
judge of this Court in respect of the sale 
of 1873 and the deed of gift o i 1907. We 
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are far from saying that the question of 
legal necessity for the sale of May 25, 
1873, is free from difficulty. We have 
listened to considerable argument on the 
point and we have had to examine care¬ 
fully the judgments recorded by all three 
Courts. We think it sufficient to say, 
however, that, in our opinion, the learned 
judge of this Court was right in holding 
that he had before him findings of fact 
by the lower appellate Court, resting 
upon evidence which that Court was 
entitled#to take into consideration and 
not to he disturbed in second appeal. The 
appeal in respect of this alienation there¬ 
fore fails. 

With regard to the gift in favour of 
Mahadeo, we have come to the opposite 
conclusion. To begin with, we think it 
very doubtful whether, as a question of 
law, a g : ft made to a family priest under 
the circumstances deposed to by Mahadeo 
himself, and with a mere recital in the 
deed itself that the object of the gift was 
to obtain advantage in the next world, 
could he upheld as within the authority 
of a Hindu widow. Wo might have 
hesitated to interfere with the learned 
Judge of this Court on this ground alone, 
as here also lie purports to proceed upon 
findings of fact; hut one important con¬ 
sideration has, in our opinion, been 
altogether overlooked by him. There can 
be no doubt that in every case in which 
an alienation by way of gift for religious 
or charitable purposes is made by a 
Hindu widow, holding an estate w.th the 
limited interest of such widow, the Court 
is hound to take into consideration the 
proportion borne by the property gifted 
away to the total estate in the hands ol 
such widow. The learned Judge of this 
Court, laying stress on the fact that the 
gift is one of a f> pies share only, treats it 
as amounting to no more than one-six¬ 
teenth of Sheo Dayal’s estate in the hands 
of his daughter. Even this is a largo pro¬ 
portion, particularly for a gift oi the 
particular nature of the one which we 
are considering. But the fact of the 
matter is that it was a gift of a 6 pies 
share out of a 2 annas share, which repre¬ 
sented all that was left of the estate in 
Mt. Gaura’s hands on the date of the 
gift. On this ground we think that the 
alienation ought not to have been sup¬ 
ported. 

The net result therefore is that the 
appeals cf the defendants fail and are 


dismissed with costs. The appeals of the 
plaintiffs succeed to this extent that in 
modification of the decree of the learned 
judge of this Court, we set aside also the 
deed of gift of a 6 pies share of the 7th of 
March 1907 and decree the plaintiffs' 
claim in respect of the same The appeals 
of the plaintiffs both to the single 
Judge of this Court and under the Letters 
Patent must be held to have succeeded 
in the proportion of a 6 pies share to a 4 
annas share, and they must pay and re¬ 
ceive costs in the lower appellate Court and 
in this Court in proportion to such fail¬ 
ure and success. Costs of both hearings 
in this Court vxill include fees on the 
higher scale. 

Defendants appaels dismissed ; 

Plaintiffs' op] rals partly alien ed. 
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Steart, J. 

Amir —Applicant. 

% 

v. 

Emperor —Opposite Party. 

Criminal Revision No. 121 of 1925, De¬ 
cided on i he 24th March, 1925 from an 
order of S J., Oawnpore. 

Arms Act (11 of 1878) Ss. 14 and 10 (/)— Two 
empty trass 405 used cartridge cases found in 
a^used's house in a locked box—Accused uas held 
not liable. 

While the police were searching accused’s house 
for stolen property (which was not present) they 
discovered in a locked box two empty brass 405 
used cartridge cases, which were incapable of 
being re-loaded in India. 

field: that accused was not guilty. [P 498 C 2] 

Saila Nath Mulcerji —for Applicant. 

J/. Waliullali —for the Crown. 

Judgment. —I am of opinion that there 
is considerable force in Mr. Saila Nath 
Mukerji’s argument that no offence lias 

•' kJ 

been committed because the empty car¬ 
tridge cases in question are incapable of 
being re-loaded in India. In any circum¬ 
stances I regret the zeal whicRhas earned 
the prosecution of this particular appli¬ 
cant. While the police were searching 
his house for stolen property (which was 
not present), they discovered in a locked 
box two emptv brass 405 used cartridge 
cases. It seems almost impossible to sug 
gest th it the man could have retained 
cartridge cases for an improper purpose 
and ho probably was retaining them owing 
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to the incurable reluctance common to so 
many oi his countrymen which prevents 
the throwing away anything, however, 
useless it may be. He may have kept 
them as curious or pos hly he thought that 
some day he might add them to a collec¬ 
tion of rubbish and obtain something of 
the nature of one pice for their value as 
brass. In any circumstances it is difficult 
to understand why any police officer or 
Magistrate should have looked askance at 
his action. 

I set aside the conviction and sentence 
and direct the fine to be refunded. 

Conviction set aside. 
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Mckerji, J. 

Kanhai —Applicant. 

v. 

Amrit —Opposite Party. 

• Civil Rev. No. 221 of 1921, Decided on 
17th February 1925, from an order of the 
Judge of Court of Small Causes, Budaun. 

Limitation Act , Art. 75— Waiver—Mere abstin¬ 
ence to sue is not waiver. 

Merj absti fro a enforcing a rig’it at 

the time when the cause of action arose does not 
amount to waiver. 31 Cal. 207 ltd. On. 

[P 5CO C 2] 

Baleskwari Prasad —for Applicant. 

S. S. Sastry —for Opposite Party, 

Judgment.—This is • an application 
in revision against a judgment of a Court 
of small causes under the following cir¬ 
cumstances;— 

The applicant was the plaintiff in the 
Court below. He held an instalment 
bond by which he was to receive from the 
respondent a sum of Rs. 11 every year 
for oight years. There was a stipulati on 
in the bond by which the obligor agreed 
that in case of any default in the pay¬ 
ment of any instalment, he would pay the 
entire amount due on the bond irres¬ 
pective ot the instalments. None of the 
instalments were paid. The plaintiff 
stated in the plaint that his claim with 
respect to three of the instalments was 
barred by time, that he did not want to 
sue for the entire sum cue and thus, 
leaving out the last two instalments, he 
sued for three which, according to him, 

fell due within three years of the institu¬ 
tion of the suit. 

The respondent met the claim with a 
plea of limitation. The learned Judge of 


the Court below held that the suit w-ts 
time-barred, there being no evidence of 
any waiver. 

In this Court it is contended that tho 
applicant had an option to sue either for 
the whole money or- for some of the in¬ 
stalments as he was advised and that as 
he wai\ e«i Lis right to sue in respect of 
the first three instalments, he came 
within the period of limitation as laid 
down by Article 75 of schedule I of the 
Limitation Act. 

Article 75 of the Limitation Act lays 
down that a suit based on an instalment 
bond which provides that in case of de¬ 
fault male in payment ol one or more 
instalments the whole shall he due, the 
pci loci of limitation would he three years 
anu would begin to run from the date of 
default, unless there lias been a waiver 
with respect to any such default. It 
provices that where there has been a 
waiver in respect of any defaulted in- 
stalment, the period would run from such 
default in respect of which there is no 
waiver. In. the case before me there is 
no allegation that on a default having 
occurred any payment was made after 
the default and was accepted. There is 
no allogatior whatsoever as to the parties 
having in any way agreed to change the 
terms of the bond. It is, however, 
argued that the mere fact that the plain- 
tilt did not sue for the first three instal- 
ments amounted to waiver and the plain¬ 
tiff ^ suit was within time. 

As I read the provision of column 3 of 
( he Limitation Act, I do not think that it 


, -uuYYii oiiau cue 

question of waiver would depend on the 

sweet will of the plaintiff. If that were 

the meaning, the result would he this 

on the same facts, if a claim be made for 

a portion of the amount due the suit 

would be within time, but if a claim 

equally maintainable on the terms of 

the bond) be made for the entire amount 

due on the bond, the suit would be time- 
barred. 

Waiver is a technical word and, so 
far as I am aware, the word has never 
been applied to a circumstance which 
amounts to nothing more than this that 
the plaintiff has stayed his bends in 
seeking his remedy. In Wharton's Law 
Lexicon, 12th edition, the word ‘waiver’ 

is delined as follows:— 

"The passing by an occasion to enforce 
a legal right whereby the right to enforce 
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the same is lost; a common instance of 
this is where a landlord waives 
a forfeiture of a lease by receiv¬ 
ing rent, or distraining for rent, which has 
accrued due after the breach of covenant, 
causing the forfeiture, became known to 

him.Mere lying by 

is not waiver for this purpose ; there must 
be some positive act on the part of the 
landlord, which act, however, if done, is a 
waiver in law, notwithstanding any 
protest”. 

The question of waiver was considered 
in some Calcutta cases and it was laid 
down that a mere staying o' the hand in 
enforcing the remedy could not amount 
to a waiver. In the caso of Jndah Chandra 
Bakhshi v. Bhairab Chandra Chuchcrbuttu 
(l) the learned Judges remarked as 
follows :— 


It is argued in support of the rule 
that his (plaintiff’s) abstinence from suing 
amounts to a waiver of his right to sue for 
the whole. We do not agree with that 
contention, but we agree with the 
observation made by the learned Judges 

./ o 

who decided the case of ILin i Posh id 
Chordhum v. Nasib Shiah , (2). 

The same opinion was reiterated in the 
same Court in the case of Abinuas 
Chandra Pose v. Pawn Dona (3) by 
two other learned Judges. It was held 
that mere omission to sue was not such 
a waiver as was contemplated by Article 
75 of schedule I of the Limitation Act. 

The law of waiver has been considered 
in its various aspects by Lord ITals'oury 
in his work, viz : 4 Laws of England”. 
With respect to a contract the law laid 
down would appear in Volume 7 at page 
423, Article 868. 1 need not quote all 
that is considered there, iiut what has 
been said there leads me to think that 
waiver is, in effect, a substituted contract 
for the previous one. This may he 
expressed or implied. As an illustration 
it is said that where one party consents, 
at the request of the other, to extend 
the time for performance or to accept 
performance in a different mode from 
that contracted for etc , there is a waiver. 
Again the same authority in Volume 1 5 
of the book, page 165, Article 197, lays 
down rules with respect to a waiver when 
it relates to enforcement of a right. It 
is said that waiver of this kind depends 


(1) [1903] 31 Cal. 297, 

(2) [1894] 21 Cal. 542.. 

(31 [1909] 13 C. W. N. 1010=4 I. C. 17 


upon consent and the fact that the other 
party has acted upon it is sufficient 
consideration. Where the waiver is not 
express, it may be implied from conduct 
which is inconsistent with the continuance 
of the right. It is pointed out there.that 
where the right is a right of action, an 
express waiver depends upon the same 
consideration as a release. I need not 
labour the point any further. But it 
seems clear to me that a mere abstinence 
from enforcing a right at the time when 
the cause of action arose will not amount 
to waiver. 

As I have already said, if we accept the 
argument advanced on behalf of the 
applicant, the result would be that, on 
the same facts, if a claim is made fora 
part of the amount due it would be with¬ 
in time, while on the same facts, if the 
claim be made for a larger amount which 
is also due the suit must be treated as 
barred by time. This is a position whicu 
conld not have been contemplate# by the 
legislature, nor does such position follow 
from the language used. If the language 
used had compelled the Courts to come to 
the conclusion contended for, the matter 
would have been different. 

On behalf of the applicant reliance has 
been placed on the case of Ajudhia v. 
Kunj Pal (4). In that the language to 
he found in the bond was materially 
different from the language in the bond 
before mo. There it was expressly stated 
that in case of default the creditor 
would he entitled to sue for the whole 
amount due etc ”. The learned Judges of 
this Court were of opinion that it would 
go very hard with the debtor if he was 
deprived of the benefit, which the creditor 
was prepared to give him, of his forbear¬ 
ance. At page 125 their Lordships re¬ 
marked as follows :— 

" It is conceivable that a bond might 
he so worded as to compel a creditor to 
sue for the whole amount immediately if 
any default occured. ” 

This remark really distinguishes tho 
case of Ajudhia v. Kunj Pal (4) , from 
the case before me. Under the circum¬ 
stances I need not express any opinion as 
to the value of that case as an authority. 

The result is that the application in re¬ 
vision failg and it is hereby dismissed 
with costs. 

Application dismissed. 

(4) [1993] 30 All. 123=5 A. L. J. 72=(1908) 

A. W. N. 36. 
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Full Bench 

Lindsay, Sulaiman and Kanhaiya 

Lal, JJ. 

Rameshwar Prasad—In the matter of. 

Misc. Case No. 412 of 1924, Decided on 
21st November 1924. 

Stamp Act, (1899) Sch. 1 Art. 5 am tided by 
V. P. Stamp [Amendment) Act, (1923 )— Ayr cement 
by mortgagor to pay higher Interest and by mort¬ 
gagee to extend period of payment — No fresh mor - 
gage —12 annas stamp is enough. 

A mortgage was executed in favour of three 
mortgagees. The period cf redemption was fixed as 
one year. The mortgage was not redeemed within 
that period. By a partition among the mortgagees 
the mortgage was assigned to one of themselves 
"ntirely. About two years after the expiry of 
the period of redemption, the mortgagor execu¬ 
ted another instrument in favour of the assignee 
of the mortgage. He recognised him as the sole 
mortgages and enhanced the rate of interest. 
The period for the payment of the mortgage 
money under the original deed was extended to 
five years. The deed after referring to the terms 
of the original instrument stated that the other 
conditions of the mortgage were the sa ne. 

Held ; that the latter document was not a fresh 
mortgage. It was merely an agreement where¬ 
by, in consideration of the mortgagor’s promising 
to pay a)) enhanced rate of interest the mort¬ 
gagee agrees to extend the period of tho mortga 'e 
and that a stamp of annas 12 was enough. 

[P 502 C 1] 

Indu Bkushan Banerji —for Applicant. 

Facts.—On 22nd March 1921, one 
Rameshwar Prasad executed a simple 
mortgage deed in favour of three men na¬ 
med Budhu Lal, Chbannu Lal and Kashi 
Prasad for Rs. 30,000. The interest sti¬ 
pulated was at the rate of 12 annas per 
cent, per month. The mortgaged proper¬ 
ty was to ho redeemed in a year. The 
deed was duly stamped and registered. 
The property was not redeemed within 
the period mentioned in the deed. A 
partition was made among the three 
mortgagees. At this partition tho mort¬ 
gage deed was assigned to Kashi Prasad's 
share only. 

On 14th January 1924, Rameshwar 
Prasad again executed another deed in 
favour of Kashi I^rasad only on a Stamp 
of Rupee bne. By this document Ramesh¬ 
war Prasad acknowledged the loan of 
Rs. 30,000 Ho also recognised Kashi 
Prasad as the sole mortgagee. Ho raised 
the rate of interest from 12 annas to 
13 annas per cerrt. per month. He got 
the period of re-payment of the mortgage 
money due under the deed of 22nd March 
1921, extended up to five years. Neither 


Kashi Prasad nor the other original 
mortgagees signed the document of 14th 
January 1924. Tiio instrument made a 
few changes in the conditions of the loan 
and after referring to tho previous docu¬ 
ment stated that all the other conditions 
in the previous deed still hold good. It 
did not mortgage the property afresh. 

The instrument of 14th January 1921, 
was written on a stamp of Re. 1. .The 
present was a reference by the Board of 
Revenue under S. 57 (l) (h) of tho Stamp 
Act, as to the adequacy of the stamp. 

Order of Reference :—[After set¬ 
ting out facts as stated above, the refer¬ 
ence continued as fo.ljws,] 

The executant relies on throe au¬ 
thorities, viz., (l) 13 A.L.J., 96 (or I.L.R. 
87 All., 159), (2) I. L. R., 7 Bom. 3-1 and 
(3) B. B. Mitra’s Stamp Act^ 1922 edition 
] age 155. An extract from the relavant 
remarks from Mitra’s Stamp Act as fur¬ 
nished by the Collector is herewith enclo¬ 
sed. These remarks are bgfsed on a Tiding 
of the Chief Commissioner of Central Pro¬ 
vinces, dated 1879, and Central Provinces 
Commissioner’s Circular letter No. 1, 
dated 1886, which are very cld. The 
Bombay ruling is not strictly relevant to 
the present case inasmuch as in the 
Bombay case the two documents exe¬ 
cuted by two opposite parties were in¬ 
terdependent and the second document 
was merely an explanation of the first. 

The ruling in Allahabad Law Jour¬ 
nal, page 96, also does not seem to apply 
inasmuch as the facts in that case were 
very different-to those of the present case 
since the agreement was come to only 
about a month after the family arrange 
ment and long before the date fixed for 
payment. Moreover, in that case both 
deeds were contingent upon the coming to 
pass of other events which were at the 
time of execution events in the future. 
There is no such contingency in the pre¬ 
sent case. In the opinion of the Board 
in the present case the new deed is a 
fresh mortgage liable to a duty of 
Rs. 195-1-0 since tho term of the original 
mortgage had expired and it is practically 
a fresh mortgage for a term of five years. 
But as the matter is not free from doubt 
a reference rs made under S. 57 cf the 
Stamp Act. The instrument of the 14th 
January 1921, has not been endorsed by 
the Collector under S. 42 (l) of the Act. 
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The document of the 22nd of 
Marcn 1921, and 14th of .January 1924, 
are herewith submitted with their English 
translations and their return is requested. 

Judgment. We have read the refer¬ 
ence of the Board of Revenue in this case. 
Oui opinion is that the document which 
was executed on the 14th of January 

1924, by Rameshwar Prasad is sufficient¬ 
ly stamped. 


The document is an agreement upon 
vhieh stamp duty is leviable under Sche¬ 
dule I, Article 5, of the Indian Stamp Act) 
as amended by the United Provinces 
Stamp (Amendment) Act, 1923. 

According to clause (c) of Article 5, the 
duty on the document would, under this 
amended schedule, he 12 annas. We are 
r.old flab the document was stamped 
with a one rupee stamp. It is clear, there¬ 
fore, that the document was sufficiently 
stamped. 


We cannot accept the view that this 
document of the 14th of January 1924, 
is a f r esh mortgage. It is merely an 
agreement whereby, in consideration of 
Rameshwar Prasad the mortgagor’s pro¬ 
mising to pay an enhanced rate of inte¬ 
rest, the mortgagee agrees to extend the 
period of the mortgage. 


Lindsay, J. We have heard the 
learned Counsel for the appellant in this 
case. The appellant is the purchaser. 

It appears that on the 16th June, 1922, 
toe 2nd and 3rd defendants sold the 
property in suit to the 1st defendant. 
The plaintiff then brought his suit for 

pre-emption and after the institution of 

the suit and while the suit was pending 
the purchaser reconveyed the property 
to the vendor. 

Both the Courts below have allowed 
the plaintiff’s claim and given him a 
decree for pre-emption. The learned 
Judge of the lower appellate Court was 
of opinion that inasmuch as the purchas¬ 
er had during the pendency of the suit 
reconveyed the property to the vendor 
that transaction could nob affect the re¬ 
sult of the suit inasmuch as the doctrine 
of lis pendens applied. In our opinion 1 
that was a correct view to take. We 
have been referred to a good many rul¬ 
ings of this Court. But it has been held 
that the doctrine of Us pendens doe 3 ap¬ 
ply to pre-emption suit and it has been 
S) applied in many cases. Here there 
can he no doubt as to the propriety of 
its application. 




Let this answer be returned to the re¬ 
ference. 

Be fere ice answered. 
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Lindsay and Kanhaiya Lal, JJ. 

Darya Prasad— Appellant. 

v. 

Ganqadin and others —Respondents. 

Second Appeal No. 17Q8 of 1923, De¬ 
cided on 27th February 1925, from a 
decree of the Sub. J., Mainpuri. 

T. P. Act, S. 52 — Pre-emption suit pending — 
Vendee reconveying to vendor — S. 52 applies. 

Where the purchaser during the pendency 
of a pre-empjion suit reconveys the property 
to the vendor, the transaction cannot affect the 
result of the suit inasmuch as the doctrine cf 
lis pendens applies. , [P 502, C 1] 

Baleshwari Prasad—lor Appellant. 

Girdhari Lal Aganoala — for Res¬ 
pondents. 


Mr. Baleshwari Prasad for the appel¬ 
lant has referred us to the case of Her - 
keshi v. Mewa Ram (1) which is a deci- 
sion of the pre-emption Bench of this 
Court. It is sufficient to say that that 
case can he distinguished on the facts 
from the case now before us. As autho- 

litv for the view that the doctrine of lis 
pendens applies to a suit of this kind we 
need only refer to the cas 3 of Ghasity v. 
Govind Das (2) and to the still more 
recent decision of a Bench of this Court 
in Kamta Prasad v. Ram Jay (3). 

1 hig appeal fails and is dismissed 
with costs including in this Court fees 
on the higher scale. 

Appeal dismissed. 


_ • \ _ 

(1) 1923 All. 294=4 L. K. A. Civ. 347. 

(2) [1908] 30 All. 467 = 5 A. L. J. 477 = (1908) ' 

A. W. N. 221. 

(3) [191-1] 36 AIL 60=22 I. C. 266=12 A. L. J. 9. 
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Full Bench. 

Walsh, Kanhaiya Lal and 
Mukerji, JJ. 

Gajendra Siugh —Applicant^ 

v. 

Durga Kumiri —Opposite Party. 
Application in First Appeal No. 118 of 
1922, Decided on 27th M irch 1925. 

★ if (a) Civil P. C., S. li — Decision among 
■parties out of Court may be res judicata, 

Walsh , J .—Obiter ;—A decision between the 
parties out of Court in the course of a suit is 
governed by the principles of res judicata, in¬ 
dependently altogether of the • special pro\isious 
of S. 11 of the Code. [P 504 C 1] 

if if (b) Arbitration — Award by arbitrator 
chosen by parties — Claims irrecoverable in law 
Gour s settled—Court cannot reopen the award. 

Walsh, J. —If parties choose to submit their 
disputes informally to a mutual friend and to 
agree to accept and do respectively, whatever he 
de.ide. 5 , it is no outness of anyoody else that 
they choose to include claims or demands which 
might not be recoverable .u a Court of law, or 
which might be recoverable with great diffi¬ 
culty. ^ |P 505Cl] 

(c) Contract Act, S. 2 — Forbearance to enforce 
legal rights is good consideration. 

Walsh , J. —Forbearance to sue and forbearance 
tc take deli cite steps to enforce legal rights, have 
always been held to ba adequate consideration to 
support an agreomeui, particularly an agreement 
where there are mutual considerations and beth 
parties are mteuding, and agree, to mike au end 
of their dispute. [P 50b C 1, 2] 

if if (d) Civil P. 6 '., 0. 23, It. 3— Parly ab¬ 
andoning his claim voluntarily — Court may de¬ 
cline to allow appeal to proceed further. 

Walsh, J. —Gn general principles of law, in¬ 
dependently of any provision in the Code the 
High Court has an inherent discretion to decline 
to allo,v in appellant to prosecute an appeal the 
moment it is ratislied that the appellant by his 
solemn act and deed, testified to by his tig- 
nature, for what he considered adequato con¬ 
sideration, has expressly abandoned his right 
and undertaken to withdraw his appeal. 

4 [P 50 3 C 2] 

if if (e) Civil P. C., S. 89—‘ Any other late ’ 
in S. 89 include 2nd Schedule. (Per Kanhaiya 
Lal, J. —Mukerji, J. contra, ). 

Per Kanhaiya Lal, J —'ine worcK ‘ any other 
law’ in S. b9 no not exclude O. 23, R. 3 or any 
other portion of the Code of Civil Procedure, ap¬ 
plicable to such a proceeding. The object of S. 
b9 clearly is to give effect to the provisions of 
Sch. 2 as if they had been ecacted in the body of 
the Code, and it cannot be sail that any material 
change of procedure, differing from what was in 
foree prior to the enactment of the present Code 
of Civil Procedure, 1(108, was really intended. 

lP 508 C 2] 

Per Mukerji, J. (contra .)—Whatever meaning 
may be givtn to the words ‘ any other lav/ for 
the time being in force * those words were never 
meant to apply to the schedule to be aopeuded to 
the main Code oi Civil Procedure. 

(/) Interpretation of Statietes—Marginal notes 
may lc used w explain the meaning of section if 
doubt fuL. 


Mukerji , J. —The marginal notes of a section 
in a Gide of law are certainly no sure guide to 
the real object of the legislature. But th-jy ci 1 
sometimes be boked at if there b* any doubt 
about the meaning of the words used. 

if (g) Civil P. C., O. 23, It. 3—(Per Mukerji, 
J., WaJsh & Kanhaiya Lal JJ. Contra) Award 
is no adjustment. 

Mukerji, J. —An award which has been arrived 
at by a reference of the subject-matter of an ap¬ 
peal to arbitration pending the appeal cannot be 
recognised as an ‘ adjustment by lawful agree¬ 
ment’ by the parties to the appeal or as a ‘ com¬ 
promise’. R. 3 of 0. 23, deals with what is gene¬ 
rally known as a compromise of a suit. A com¬ 
promise is the direct result of an agreement bet¬ 
ween the parties. The rule 3, therefore, must be 
taken as directed only to ca?es where ths parties 
have agreed that the Court should decide a 
matter between themselves in a particul ir way. 
Gi\ing the words their plain meaning, an arbi¬ 
tration cannot come within the purview of R. 3. 
An award is not au adjustment by an agreement 
of parties within the meaning of R. 3, O. 23 and 
even if any contrary opinion could- be entertain¬ 
ed before the-passing of Act 5 of 1908, S. 89 cf 
the Act makes it impossible to maintain such 
an opinion. (Case laio fully discussed.) 

S. K. Dar, Harnandan Prasad, S. D. 
Sinha and K. K. Vcrma— for Applicant. 

Iqbal Aamad —for Opposite Party. 

Walsh, J. —This matter arises in the 

following way An appeal was filed in 
this Court on the 7th of April, 1922 on 
behalf of Eai Bahadur Chaudhri Gajendra 
Singh against Srimati Durga Kumari, 
the relief sought by which was to set 
aside a decree of the Subordinate Judge 
of Moradabad, dated the 23rd of January, 
1922, and the value of such appeal was 
stated at Rs. 73,8-li/lO. On the 23rd of 
January, 1921, that i3 to say, nearly two 
years afterwards, an application was filed 
on behalf of the respondent to the above- 
mentioned appeal, which, it should be 
mentioned, was an Execution First 
Appeal, asking that the said appeal should 
be dismissed. The application did not in 
terms ask this Court to record an adjust¬ 
ment, or oo decide any question under 
Order 23, rule 3. The affidavit in support 
ot it set out the fact that an agreement 
and what was called an award made 
under the said agreement, had been come 
to between the parties and alleged that 
the appellant in the said appeal had no 
lighu to continue the appeal. The appeal 
itself together with the application to 
which I have just referred, which was 
described by the office of the High Court 
as a miscejlaneons application in Execu¬ 
tion First Appeal No. 118 of 1922, wer Q 
connected and heard together before 
Bench consisting of my two brother 
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Mr. Justice Kanhaiya Lai and Mr. 
Justice, Lai Gopal Mukerji. Iq an 
order, dated the 27th of June, 1924, which 
sets out very clearly the course of events 
and the authorities which have led to a 
difference of opinion between certain of 
the High Courts in India as to the ap¬ 
plicability of Order 23, rule 3, they ex¬ 
pressed the opinion that the matter ought 
to bo referred to a larger Bench hr deci¬ 
sion, and it happened that I myself was 
then acting in the capacity of Chief 
Justice, and on the lith of July, 1924, I 
made an order directing the case to be 
finally disposed of by a Bench consisting 
of these two learned Judges and myself. 
It came before us on the 31st of July, 
1924, when the point was taken that on a 
question of fact with reference to tiio 
so called award and payment, the evi¬ 
dence of the Collector, Mr. II, G. Walton, 
who was away on leave, was material, 
and the case was adjourned generally and 
has now come before us for final disposal 
with the addition of Mr. Walton’s evi¬ 
dence. Speaking for my own part, I am 
not satisfied that any question of law 
arises at all. The agreement before us is 
such that upon general principles of law 
1 am not satisfied that it is necessary to 
apply any provision of the Code. The 
provisions of the Code only apply to such 
proceedings as purport to be taken there¬ 
under. It happens from time to time 
that things are done by the consent of 
parties without reference to any special 
provision of the Code. It also happens 
sometimes that the parties are governed 
by some general principle of law, 
analogous to a provision in the Code, 
which is not actually to be found in the 
Code. The most familiar illustration of 
that is where there has been a binding 
decision in interlocutory proceedings, in 
the course of a suit, and one of the par¬ 
ties seeks to question it at a later stage. 
The Privy Council have held that a deci 
sion between the parties in the course of 
a suit is governed by the principles of 
res judicata, independently altogether of 
the special provisions of S. II of the 
Code, and indeed there is no provision of 
the Code which applies to it. In this 
case the unfortunate dispute, which is 
sufficiently described in the previous 
orders of my brothers and dealt with in 
‘great detail by my brother Mr. Justice 
Mukerji in the judgment he' has pre¬ 
pared, was settled by a solemn agreement 
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entered into in writing and executed by 
the parties on the 10th of February, 
which is admittedly binding upon both of 
them unless there is something outside 
the agreement sufficient in law to destroy 
it, or to render it of no effect. By that 
agreement the appellant, who seeks to 
appeal in Executio n First Appeal No. 118 
of 1922, agreed for certain consideration 
therein set out, that he would get his 
application for permission to appeal to 
the Privy Council, which wa? than under 
consideration in the High Court, and Ms 
appeal in the suit for mesne profits, which 
was ponding in the High Court, struck 
off, and that after the appeal and the 
application were struck off, ho should pay 
to the present respondent, the lady, the 
amour t which might be determined by 
Mr. Walton, the Collector, on account of 
all kinds of me sue profits, debts of the 
time of Nun war Sardar Singh which are 
alleged to have bosome time-barred, ex¬ 
penses incurred in connection with muta¬ 
tion cases, which of course were on the 
revenue side, civil suits, application for 
permission, which, although it doe3 not 
say so, is tiio application for sanction to 
prosecute the appellant which had been 
apphed for by the said respondent against 
the appellant for having forged a will, a 
suit for mesne profits, criminal case and 
enquires in connection therewith, High 
Court appeal, Privy Council appeal and 
appeal in the suit} for memo profits. The 
other party covenanted that she would 
accept the amount which might ho deter¬ 
mined by the Collector aforesaid on ac¬ 
count of her demands, setting out the 
various heads under which she was 
making demands. In the event of those 
conditions not being carried out, that is 
to say, the amount determined not being 
paid, and too appeal and the application 
not being struck off, the agreement went 
on to provide that the lady's rights and 
decrees were not to become null and 
void. It is clear from this agreement 
that the striking off of the appeal and the 
payment of the demands determined by 
the Collector were concurrent conditions. 
That is to say, the actual date of the 
order of any Court withdrawing or strik¬ 
ing the appeal off the list, would lie of no 
importance. If the contracting party did 
not take the necessary steps to have his 
appeal struck off, ths Court could do B 
for him on an application by his opponent, 
a3 the Court could treat that as done 
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which ought to ba done. Certain argu¬ 
ments have been addressed to us as to 
the nature of the demands made by the 
lady, and as to the prospect of her being 
able to establish them either in a civil 
Court, or in any other Court, or in any 
other way as a matter of strict legal right. 
Such demands, which certainly cannot be 
complained of on the score of economy or 
moderation, are sei? out in the schedule to 
the agreement. If parties choose to 
submit their disputes informally to a 
mutual friend and to agree to accept and 
do respectively, whatever he decides, it is 
no business of anybody else that they 
chose to include claims or demands which 
cnigh; not be recoverable in a Court of 
law, or which might he recoverable with 
‘great difficulty. The whole essence and 
meaning of such an agreement is to make 
an end of legal proceedings and to avoid 
further controversy. 

ln*the course of argument before us by 
the appellant, who claims to go on with 
this appeal, an effort has been made sup¬ 
ported by his affidavit, to show that the 
agreement was really provisional. That 
is to say, its performance on both sides 
was conditional upon 'an event which was 
then uncertain, namely, the withdrawal 
of tho prosecution which had beon begun 
against him, Gajendra Singh, for forgery. 
The case had been actually committed for 
trial, and the date for the first hearing 
before the Sessions Judge had been fixed. 
There isnodiubt that Gajendra Singh 
himself, and probably tho Collector, would 
n r/e been glad to see these proceedings 
abandoned or withdrawn. There is also 
no doubt that the lady, if she had been 
master of the situation and able to with¬ 
draw the case by the solo exercise of her 
discretion, would have been willing to 
have exercised the discretion for a price. 
So that if the matter were one of contract 
only, Gajendra Singh could have bought 
immunity from prosecution. But the 
matter was obviously not one of contract. 
Proceedings under S. 476 Cr. P. C. had 
been set in motion by tho civil Court itself 
and the decision as to whether they should 
be allowed to continue, rested not with 
her, nor even with the Dist. Magistrate, 
but with the Local Govt. In fact the sen¬ 
tence upon Gajendra Sin \h was one year, 
aad the Local Government released him 
after he had served for a month and a 
halt. Hopes, however confident, and in¬ 
ducements, however strong, are not in 


themselves consideration for an agreement, 
and are only evidence what the learned 
\ akil called circumstantial evidetce point¬ 
ing to the possibility of tho existence of 
some condition precedent of the kind sug¬ 
gested. I can only say, after reading the 
evidence of the Collector, that I am satis¬ 
fied that whatever operated upon the 
mind of Gajendra Singh in entering into 
this agreement, it was no part of the 
contract between the parties that the 
execution of the agreement should he con¬ 
ditional upon the withdrawal of the pro¬ 
secution. To my mind that condition in 
tact fails. A further suggestion is made 
that Gajendra Singh was not in fact a 
free agent, that is to say, that undue 
advantage was being taken by the lady of 
the position into which he had got him¬ 
self by committing forgery, and that she 
was in a position to dominate his will, 
and that the circumstances of the contract 
are such as to show that it was made by 
him under undue influence. I will set out 
as well as I can what are the facts upon 
which we are invited to arrive at this 
conclusion. Mr. Walton, the Collectcr, 
undoubtedly recommended to tne Local 
Government that tho prosecution should 
bo dropped. He evidently thought that 
it was not in the public interest that it 
should continue ; that Gajendra Singh 
was a person who had earned by meri tcri- 
ous conduct in.the past a reputation in 
the neighbourhood, and that if this un¬ 
fortunate dispute with the lady came to 
an end, the matter might bo quietly 
dropped. He was willing to pay and the 
agreement left it to Mr. Walton to decide 
how much the lady should get towards 
the costs which she had spent in obtain¬ 
ing sanction, and in attending the case for 
the prosecution before the Magistrate, and 
it is a just observation made by :ho learn¬ 
ed vakil that a party does not as a rule 

voluntarily contribute towards the costs 

of his own prosecution unlegs at any rite 
that prosecution is withdrawn. Further, 
the case was adjourned from day to day 
and ultimately indefinitely, until the 
month of July no doubt by the order of 
some authority which had reason to be¬ 
lieve that the possibility of a withdrawal 
was under consideration and there is the 
final observation of a Government official, 

I think the Legal Remembrancer, that 
the prosecution must proceed and that 
the Government had decided upon this 
coarse, even if is resulted in the re-open 
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ing of what was called the arbitration. 
The difficulty about this allegation to my 
mind is two-fold. In the first place, in 
his affidavit filed in support of this appli¬ 
cation the appellant does not himself say 
that he was not a free agent, or that 
he entered into the agreement under 
undue^ influence, nor does he allege any¬ 
thing in the Dature of undue influence, or 
any particular instance of it exercised by 
any particular individual at any particu¬ 
lar moment, and, in the second place, I 
bnd ig difficult to accept a case which sets 
up a charge of undue influence alleging 
that a party to an agreement was not a 
free agent, while at the same time it is 
contended, and some of the same mate¬ 
rial is cited in support of it, that he 
deliberately entered into a provisional 
agreement with a condition precedent that 
he should not be prosecuted. The conduct 
which is relied upon as indicating that he 
intended to enter into a conditional agree¬ 
ment seems to me inconsistent with the 
view that he was not acting as a free agent. 

am satisfied thai this agreement was ab¬ 
solute and unconditional, and that it was 
tli9 result of the free wili and contracting 
power of the appellant Gajendra Singh. I 
find myself unable to hold that there wa 3 
no consideration for it. The lady was a 
decree holder and she was executing her 
decree. She had claims which she wis in a 
position to enforce in the execution Court. 
She had contingent rights, in the event of 
the appeals brought against her being 
unsuccessful, to receive costs already in¬ 
curred in such proceedings. She had an 
alleged claim for damages in respect of a 
large number of bonds or documents of 
the late Sardar Singh which we call in 
Engl mi “choses in action,” which she 
complains had been neglected and allowed 
to become time-barred by reason of 
the wrongful acts of her opponent, aod 
although she or her advisers did nob take 
much pain to lay the material with regard 
to this before the Collector, yet to the 
extent to which material existed, or could 
be obtained by the machinery of the law 
in the course of a civil suit, she would 
undoubtedly have been entitled to recover 
damages against Gajendra Singh for 3ucli 
loss as she had suffered in that matter, 
forbearance to sue and forbearance bo 
bake definite step3 to enforce legal rights, 
have always been held to be adequate con¬ 
sideration to support an agreement, parti¬ 
cularly an agreement, of this kind, where 
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there are mutual considerations and both; 
parties are intending, and agree, to make! 
an end of their dispute. On general 
principles of law, independently of any 
provision in the Code, I hold that this 
Court has an inherent-discretion to de¬ 
cline to allow an applicant to prosecute 
an appeal the moment it is satisfied that 
the appellant by his solemn act and deed 
testified to by his signature, for what he 
considered adequate consideration, has) 
expressly abandoned his right and under i 
taken to withdraw his appeal. To my 
mm 1 to allow the appeal to go on under 
such circumstances would be giving effect 
to a breach of contract, and committing 
an injustice to the respondent, who is 
equally bound by the agreement, and 
would be, on the part of the Court itself, 
possivii exempli , suggesting that this 
Court had sanctioned arid appro /ed a' do- 
liberabe departure from the solemn act 
and deed of the party appearing before it. 
Under these circumstances, according to 
view, this appeal, on the facts before 
ui, ought to be dismissed without re¬ 
ference to any of the decided cases As 
the mibber ha* been fully argued before 
my brothers on a previous occasion and 
before us, I do not hesitate to hold that 
whatever may be the state of the law 
under the Code with reference to a case 
where parties havo submitted to arbitra¬ 
tion the wnole of their dispute arising in 
a particular suit without the intervention 
of the Court (which I may observe i 3 not 
this case, the transaction proved before us 
seems bo me to be an agreement, compro¬ 
mise and satisfaction of the while of the 
subject-matter in this appeal), that the 
appeal has l>3en adjusted by this compro¬ 
mise and if we were asked to do so, it 
seems to me that wo ought under Order 
23, rule 3 to pass a decree in aciordance 
with such compromise. The matter has 
been argued before u3 as though this 
Court had been asked ti record such a 
compromise. I cannot find that there is . 
any actual application before this Court 
asking it to record such compromise, but 
even if we are entitled to treat the case 
upon that footing, I am satisfied that the 
facts in bhi3 case bring it within this pro¬ 
vision of the Cade. I do not propose to 
consider the differences which have arisen 
in the various cases cited to us from dif¬ 
ferent High Courts with regard to the dif¬ 
ficulties in applying rule 3 of Order 23. 

1 agree in the main with tne judgment in 
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the case of Minilal Motilal v. Golcal Das 
Rowji (l). The agreement of the 10th of 
February before us is really the decisive 
factor in my judgment The reference to 
Mr. Walton was only a secondary and 
consequential part of that agreement, 
though no doubt as regards the money a 
very important feature of it. It has been 
carried out, and whether you describe the 
machinery as an arbitration and award, 
or a reference, or a decision, or an opinion 
by a third person, seems to me unimpor¬ 
tant. It has been carried out in every 
particular by both parties. It is merely 
ancient history, and the only thing out¬ 
standing is that in spite of his agreement 
to the contrary, and in spite of his having 
paid the money, which he agreed that he 
would pay, the present appelant has not 
struck out the appeal in accordance with 
his promise. I think we ought to dismiss 
the appeal and to direct it to be struck 
out with costs. 

Kanhaiya Lai, J. —I agree generally 
with the view taken by my learned 
brother and wish to add a few observa¬ 
tions regarding the facts which have given 
rise to the matter in controversy and the 
different aspects from which the question 
can be examined. It appears that Mt. 
Durga Kunwar was claiming certain pro¬ 
perty, which had been left by her father, 
Sardar Singh, and her claim was opposed 
by Ghoudhry Gajendra Singh and his son 
Shambhu Singh on the strength of a will 
alleged to have been executed by Sardar 
Singh in favour of Shambhu Singh who 
was then a minor. In the suit tiled by 
Mt. Durga Kunwar for ;he recovery of 
possession of that property, there was 
also a claim for mesne protits. She suc¬ 
ceeded in her suit and got a decree for 
possession and mesne profits which were 
left to he determine! in subsequent pro¬ 
ceeding. That decree was upheld by this 
G)urt. The mesne profits were subse¬ 
quently adjudged at Rs. 73,811/10 on the 
23rd of January 1922. The present 
appeal was file! by Gajendra Singh and 
Shunbhu Singh from that decree. 

While that appeal was pending, the 
prosecution of Gajendra Singh was started 
under S. 176 of the Code of Criminal 
Procedure. An application for leave to 
appeal to the Privy Council from the 
decree obtained by Mt. Durga Kunwar for 
the possession of the disputed property 

(I) [1 J-'l] 45 Bo n. 245=5 J I.G. 53 -22 to a. 

L.R. 1040. 


was also pending in this Court. On the 
10th of February 1923, the parties to the 
present appeal entered into an agreement 
by which they provided that the appli¬ 
cation for leave to appeal to the Privy 
Council from the decree obtained by Mt. 
Durga Kunwar .or possession of the estate 
and the appeal filed by her from the de¬ 
cree adjudging the mesne profits at the 
figure above mentioned should be with¬ 
drawn and that the question of the 
amount of mesne profits to which Mt. 
Durga Kunwar claimed to be entitled 
should be determined by the Collector of 
Moradabad, who was appointed arbitrator 
for the purpose and for the settlement 
of certain other claims for costs and 
damages, which Mt. Durga Kunwar 
had put forward. The agreement pro¬ 
vided that after the amount of the 
various claims put forward by Mt. Durga 
Kunwar was determined by the arbitrator 
the party made liable for the same should 
discharge it, and that until such discharge 
was made, the right of Mt. Durga Kunwar 
under her decree would remain unaffect¬ 
ed. In other words, the agreement con¬ 
sisted of two parts, one of which provided 
for the withdrawal of the present appeal 
and of the application for permission to 
appeal to the Privy Council and the other 
was for the settlement of the disputed 
claims by the arbitrator. To that agree¬ 
ment was appended a schedule of the 
claims which wore then said to amount 
to Rs. 2,72,253. The claim was subse¬ 
quently reduced before the arbitrator to 
Rs. 1,33,000 exclusive of the expenses 
connected with the criminal proceeding, 
the exact amount of which was not then 
stated. 

Gajendra Singh and Shambhu Singh 
were represented before the arbitrator by 
Mr. Jackson and Mi. Durga Kuar by 
Mr. Qaclri. On the 23rd of February, 1923, 
the arbitrator made an award by which 
ho declared Mt. Durga Kunwar to he 
entitled to the entire amount awarded to 
her by the decree which is now under 
appeal with interest thereon at 6 % per 
annum besides certain costs incurred 
extra-judicially in the previous litigation 
connected with the estate and that in¬ 
curred in the committal proceeding. In 
regard to the debts due to Sardar Singh, 
which were stated to have become time- 
barred owing to the negligence of Gajendra 
Singh, the arbitrator staged that in 
absence of any evidence as to the exis- 
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tenee and value of those debts, he would 
not at present award anything to Mt. 
Durga Kuar on that account, but it was 
open to her to raise that question again, 
if she was so disposed, within three weeks. 
She did not, however, raise that question 
again, and the award, as it then stood, 
became final. The total amount awarded 
was 11/3. 1,26,743 5-3 including the amount 
of the decree now under appeal, and the 
arbitrator directed that Rs. 1,00,000 out 
of tiie said amount should he paid within 
a week and the remainder within 15 days 
from the date of the award, and that 
order was communicated to Gajendra 
Singh and the counsel for the ether side. 

It is admitted that in pursuancs of the 
above award Gajendra Singh made pay¬ 
ments partly in March and partly in 
April 1923 in full satisfaction of the 
amount awarded against him and that 
Mt. Durga Kunwar subsequently with¬ 
drew that amount. The decree for mesne 
profits was thus adjusted and paid up. 

The decree-holder-respondent contends 
that in view of the agreement and the 
award, followed by the adjustment and 
payment aforesaid, the appeal is no 
longer maintainable. The reply of the 
judgment-debtors-appellants is that the 
agreement was conditional on their 
criminal prosecution under S. 176 of the 
Criminal Procedure Code being with¬ 
drawn, that it was without consideration, 
that the award was incomplete and in¬ 
valid, and that it could not be enforced 
except by a proceeding under schedule 11 
of the Criminal Procedure Cede. 

The agreement does not say that the 
withdrawal of the criminal prosecution 
was a condition precedent to the enforce¬ 
ment of the agreement or the award The 
prosecutor was not the lady. Sho had 
applied for sanction to prosecute, but her 
application was refuse:!. The prosecution 
was started under S. 476 of the* Code of 
Criminal Procedure, and she could net 
have withdrawn it. Mr. Walton, the 
arbitrator, says that the withdrawal of 
the prosecution was not a condition prece¬ 
dent of the arbitration. He too could not 
have withdrawn it. At or about the time 
of making the award he has strongly 
recommended to the Government that 
the prosecution should be withdrawn, hut 
the Government did not as3ent to it, and 

there the matter ended. 

So far as the covenant contained in the 
agreement for the withdrawal of the 


present appeal was concerned, there can 
be no question that the agreement was, in 
view of the dispute then pending between 
the parties about the amount of the 
mesne profits, valid and for good consi¬ 
deration. The parties wanted to withdraw 
from the Court their dispute about the 
amount of mesne profits, and with that 
object they agreed that the appeal should 
be withdrawn, and the amount of the 
mesne profits determined by the arbitrator 
appointed by them. The arbitrator 
determined the amount according to the 
decree and that portion of the award 
cannot be seriously challenged. The res¬ 
pondent would have had to accept less, if 
a smaller sum -.han the amount of tie 
decree had been awarded to her. That 
portion ol the award is, therefore, good 
and binding. 

The procedure provided by schedule II 
is by no means the only manner in which 
an award can he enforced. S. 89 of the 
C}de of Civil Procedure provides that a 
reference to arbitration, whether by any 
order in a suit or otherwise, and all pro¬ 
ceedings thereunder shall, save in so far 
as otherwise provided by the Indian 
Arbitration Act, 1899, or by any other 
law for the time being in force, be govern¬ 
ed by the provisions contained in the 
second schedule. The other law above 
referred to is clearly the law other than 
the Indian Arbitration Act, which might 
ho applicable to the matter. It does nob 
exclude Order 23, rule 3 or any other 
portion of the Code of Civil Procedure, 
applicable to such a proceeding. In fact, 
as indicated by S. 121, Order 23, rule 3 is 
as if it wore a part of the Code itself. 
The provisions relating to arbitration 
have only been relegated to a separate 
schedule for the sake of future legislative 
convenience with a view to their incor¬ 
poration with the general law of arbitra¬ 
tion, if it was hereafter necessary. In¬ 
deed, as pointed out in Manx Lcil Moti 
Lrtl v. Gokal Dfis (l), the object of S. 89 
clearly is to give effect to the provisions 
of schedule II as if they had been enact¬ 
ed in the body of the Code, and it cannot 
be said that any material change of pro¬ 
cedure, differing from what was in force 
prior to the enactment of the present 
Code of Civil Procedure, 1908, w'as really 
intended. S. 96 of the Code of Civil Pro 
cedure similarly lays down that save 
where otherwise expressly provided in the 
body of the Code or by any other law for 
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the time being in force, an appeal shall 
lie from every decree, and it can hardly 
be argued that the reference there to ‘‘any 
other law” is not intended to Apply to any 
law other than the law which is referred 
to in the immediately preceding clause. 

On behalf of the appellant reliance is 
placed on the decision in Amar Chand v. 
Banwari Lai (2) where it was held 
that a submission to ar nitration under 
the second schedule during the pen¬ 
dency of a suit could not be enforced 
in the suit under the general law of 
contract. S. 39 of the Specific Relief 
Act. however, lays down that an award 
is for purposes of specific performance 
treated mutatis .mutandis as a contract. 
If an arbitration is entered into in a 
pending suit without the intervention of 
the Court, the Court may, on the ap¬ 
plication of any party, stay the hearing 
of the suit and, on an award being subse¬ 
quently made, act on the award if it finds 
that it is otherwise valid, treating it as 
an adjustment of the suit. In Maui Lai 
Moti Lai v. Gokal Das (l) it was held 
that there was no reason why when an 
award was brought to the notice of a 
Court in a pending suit, it should not 
try the issue whether the award was not 
binding on the parties under the general 
principles of the law of contract by a 
proceeding under Order ‘23, rule 3 of the 
Civil Procedure Code. The difference 
between such a procedure and an applica¬ 
tion under the second scnedule to enforce 
the award i9 patent. Under the former 
procedure the Court will only take cognis¬ 
ance of that portion of the award, winch 
forms the subject-matter of the suit, 
leaving the rest out of consideration 
Under the latter the Court can, if it finds 
that the award is valid, enforce it in its 
entirety and pass a decree in its terms. 
Id other words, the failure to adopt the 
procedure provided by schedule II depri¬ 
ves a party of his right to claim the 
advantage* which that schedule gives. 

If does not deprive him of his right to 
enforce the contract embodied in the 
award otherwise, unless the sub¬ 
ject matter of the reference has mean¬ 
while been disposed of by suit. 

It may further be mentioned that tho 
award go far as it relates to the decree 
now in question has been complied with 
and tho ontire money payable under the 
decree has been deposited by the judg- 
12) 1922 Cal. 404=40 Cal. GO* 


ment debtors concerned and accepted by 
the decree-holder. In the words of 
Voughan Williams, L. J. [Doleman & 
Sons v. Osselt Corporation) (3) ] the award 
is now an executed award and must be 
treated as good so far as it operates as a 
complete accord and satisfaction of the 
decree under appeal. It makes no differ¬ 
ence whether such a settlement is a 
direct settlement between tbe parties 
themselves or made by means of a third 
person to whom the party has referred 
the dispute aftnr suit for arbitration. 
The payment; was not made under pro¬ 
test. Tho appeal, therefore, ought to fail 
and to be dismissed With costs. 

Mukerji, J.—I find myself in tho 
unfortunate position of dissenting from 
my learned brothers. 

This is an application by the respon 
dent for an order dismissing an appeal 
on the ground that the decree under 
appeal has been adjudged and satisfied. 
The application is supposed to bo one 
under Order'23, rule 3 of the Civil Pro¬ 
cedure Code. The history of the case 
briefly i9 this. One Sirdar Singh died. 
The appellant, Gajendra Singh, claimed 
the estate on behalf of his son, Shambhu 
Singh, on the ground that the deceased 
had given away the property to the latter 
under a will. The respondent. Alt. Durga 
Kunwar, is the daughter of Sardar Singh. 
Sho claimed as her father’s heir. The 
Civil Court held that the will propounded 
by Gajendra Singh was a forgery. The 
loarned Subordinate Judge made a decree 
in favour of the respondent and this 
Court upheld it. Mesne profits were 
adjudged against Gajendra Singh as he 
had 'been in possession as a trespasser. 
The amount decreed is Rs. 73,000 and 
odd. It is the decree for mesne profits 
that is now under appeal. Gajendra 
Singh was prosecuted for forgery and 
while the case be!ore tho Sessions Judge 
was still pending, it appears, tho parties, 

v \ z ' Gajendra Singh and his son on one 
side and Mt. Durga Kunwar on the other, 
executed an agreement by which they pur¬ 
ported to refer their entire dispute under 
certain conditions to the decision of the 
Collector of the district, viz.Mx. Walton.Mr. 
Walton decided that a sum of Rs. 1,20,000 
and odd should be paid by Gajendra Singh 
to 9/1.D urga Kunwar,that Gajendra Singh 

(3) [1912] 3 K. B.. 257=81 L. J. K. bTi092= 

107 L. T. 581=76 J. P. 457=10 h. G. R. 

915. 
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and his son should withdraw the appeal 
now in question and their application for 
leave to appeal to the Privy Council 
against the decree in the main suit for 
possession of the property of Sardar Singh 
and that Gajendra Singh should pay up 
the monev in this way that a sum of 
Bs. 1,00,000 should he paid up within a 
week and the balance in 15 days. It 
is common ground that the entire sum 
found due by Mr. Walton was put into 
the Government Treasury by Gajendra 
Singh and the money has been withdra vn 
by the respondent. 

The appellants’ reply to the respon¬ 
dent’s application is, mainly, two-fold. 
First, they contend that the reference to 
arbitration without tho intervention of 
the Court which was seized of the appeal 
is not an adjustment of compromise by 
mutual consent within the meaning of 
Order 23, rule 3 of the Civil Procelnre 
Code and, secondly, that the reference to 
arbitration was made under the distinct 
understanding that tho Government 
would withdraw the prosecution against 
Gajendra Singh and his son and that, 
therefore, the payment which was made 
under the same understanding was not an 
unconditional payment. It is further 
urged on behalf of the appellants that as 
the Government refused to withdraw the 
prosecution, the whole arrangement, viz., 
the reference to arbitration and the pay¬ 
ment fell bo the ground and could not he 
taken advantage of by the respondent. 

Tho appellants did not file any written 
statement but filed an affidavit to explain 
the points taken up by them. The objec¬ 
tions formulated by t,he- learned counsel 
in his argument on behalf of the Appel¬ 
lants as to the invalidity of tho reference 

mi 

and award were ag follows:— 

(1) . The arbitrator had no jurisdiction 
till the appeal and the application were 
withdrawn. 

(2) The consideration and object for 
the reference were unlawful as they 
meant and implied a withdrawal of a 
criminal prosecution. 

(3) The award was incomplete as the 
question of debts for which compensation 
was claimed by Mt. Durga Kunwar was 
left undetermined and, 

(4) The award was not published. 

Two main questions arise for determi¬ 
nation by this Court, one of fact and the 
other of law. The question of law is 
whet he''*, if the parties to an appeal make 
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a reference to arbitration as bo a matter 
being the subject-matter of the appeal 
without intervention of the Court, the 
award may be accepted by the Court 
as an adjustment by lawful agreement a* 
a compromise by the parties even where 
the award is not accepted by one of the 
parties as binding on him. The question 
of fact is whether it was a condition pre¬ 
cedent to the validity of the reference and 
the binding character of the award that 
the Government would withdraw the 
prosecution of Gajendra Singh and hi 3 
son, and, if so, whether the award is in¬ 
valid and the piymonb made thereunder 
cimrr. be accepted as a satisfaction by 
the appellants of the subject-matter of the 
appeal. I will take up the question of 
fact first 

As already indicated, tho appe lanbs’ 
case is that they had already been com¬ 
mitted to the Court of Session to stand a 
trial for forgery and it was on the dis¬ 
tinct understanding tbit bho prosecution 
would he withdrawn and the Magistrate 
would recommend tho withdrawal of the 
prosecution that they agreed to an arbi¬ 
tration by the District Magistrate. 
Having regard to tlie facts disclosed by 
the affidavits of the parties and the testi¬ 
mony ot Mr. Walton, I have not the least 
doubt that such wa3 the case. 

Before entering into evidence I may 
point out that a most unsatisfactory 
feature of this case is that we are going 
to decide most important questions of 
fact on mere affidavits. This remark of 
mine will have material boaring when I 
come to examine the question of law. If 
a reference had been made through tho 
intervention of the Court, the submission 
to arbitration would have been done 
under the supervision of the Court and 
in objecting to the validity of the award, 
the parties would have been entitled to 
adduce oral evidence by examining wit¬ 
nesses in Court. As it is, we are called 
upon to decide most important facts on 
mere affidavits. 

The affidavit filed on behalf of the ap¬ 
pellants by one Ulfat Rai discloses that 
die appellants, being anxious to avoid the 
criminal trial, had petitioned to Local 
Government for the withdrawal of the 
prosecution. On the 1st of February, 
1923, the Government passed an order, 
the language of which is quotod in erienso 
in the affidavit. It gaid inter ali't: “The 
petition has been forwarded to the Dis- 
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trict Magistrate of Moradabad for such 
acsion as he considers necessary and that 
any further communication on the subject 
must be addressed to that authority.” 
The parties live in the district of Morada¬ 
bad and that is why the reference was 
made to the District Magistrate of that 
place. This order was made on the 1st 
of February, 1923. The date fixed for.the 
Sessions trial wa3 the 31st of January, 
1923. The trial did not take place on 
that day and was adjourned to the 3rd of 
February. When the orders of the 
Government were received, they were 
communicated to the learned Sessions 
Judge and the trial was adjourned sine 
die. On the 10th of February, 1923 the 
parties entered into the agreement of 
submission to arbitration. These facts 
alone would indicato that the learned 
District Magistrate was taking a keen 
interest on behalf of the appellants and 
this was reflected in the fact that the 
learned Sessions Judge too had been per¬ 
suaded to postpone the trial of Sessions 
ca -:e (always an important case) sine die. 
These facts would easily induce any 
person against whom serious criminal 
charges were pending, much los 3 to 
mention men of position as the appellants 
were, to come to any terms whatsoever to 
escape the prosecution. If on the top of 
these circumstances we look to the agree¬ 
ment of submission, no doubt would be 
left in the mind as to the reason for that 
agreement. By this agreement which is 
dated, as already stated, the ]0th of Feb¬ 
ruary, 1923, the appellants undertook to 
withdraw, at once, their application pend¬ 
ing before this Court for permission to 
appeal to the Privy Council against the 
decree affirming the Subordinate Judge’s 
decree awarding possession of the estate 
to the respondent. The appellants agreed 
to withdraw at once the present appeal. 
They agreed to pay whatsoever might lie 
found payable by Mr. Walton on account 
of a number ol claims amounting to the 
large sum of Rs. 2,52,000 and odd pre¬ 
ferred by the respondent. The appellants 
agreed, unconditionally, to give up certain 
properties which could not be success¬ 
fully claimed by Mt. Durga Kunwar on 
account of the operation of Order 2, rule 2 
of the Civil Procedure Code. It appears 
that Mt. Durga Kunwar had omitted to 
claim those properties in her suit for pos¬ 
session against the appellants and ac¬ 
cordingly she could not bring a fresh suit 


for these properties. As against all these 
agreements on the part of the appellants, 
the respondent, Mt. Durga Kunwar, agreed 
to accept the decision of Mr. Walton as 
to the several claims she was putting for¬ 
ward. She undertook to give up nothing 
except such part of her extravagant and 
untenable claims as Mr. Walton might 
disallow. She knew that as to many of 
these claims she could get no relief in a 
Civil Court. 

The position was, therefore, this that 
the appellants were to give up their right 
of appeal and thereby allow the decree 
for mesne profits amounting to Rs. 73,000 
and odd to become final. They were to 
give up property which the lady, Durga 
Kunwar, could not recover in any Court 
of law. The appellants agreed to give up 
their remedy or supposed remedy in the 
Privy Council and they further agreed to 
pay anything for all sorts of claims, includ¬ 
ing such preposterous claims as the costs 
o' their own prosecution, incurred by the 
respondent. I do not think that it re¬ 
quires much argument to see that the 
agreement of submission to arbitration 
was an entirely one sided one, the ad¬ 
vantage lying entirely on the side of the 
respondent. 

If we examine the award we shall see 
tint the respondent got the entire amount 
of mesne profits decreed to her, with fur¬ 
ther interest. She got the costs she in¬ 
curred in prosecuting the appellants and 
she got further costs to the amount of Rs. 
30,000 with an addition of 50% for her 
worries etc. 

Kow, it does not require much persua¬ 
sion to see that the whole affair was a 
one-sided one, all the advantages lying 
with the respondent. \\ hat could then 
have been the reason for all this transac¬ 
tion ? My clear answer is that the par¬ 
ti 03 understood and the learned arbitrator 
himself understood that all this was going 
to be done for the sake of settlement, not 
only of bho civil rights of the parties, hut 
also of the criminal prosecution. 

Tho arbitrator, who was examined on 
commission, was asked if it was a condi- 
tion precedent to his arbitration that the 
prosecution of the appellants should ho 
withdrawn. He replied : it was not 

to 1)0 dependent on the withdrawal of tho 
criminal prosecution. So far as I know 
Mt. Durga Kunwar was entitled to en¬ 
force the award even if the prosecution was 
not withdrawn.” He further says : “ It 
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is not correct to say that the consideration 
of the award was the withdrawal of the 
criminal prosecution.” I consider these 
statements of Mr. Walton to be nothing 
more than an opinion. From his own 
evidence I gather that it was intended to 
settle not only the civil but the criminal 
affairs. It was never intended that the 
civil dispute should he settled even though 
the criminal dispute (prosecution of one 
party by another) should remain unsettled, 
The learned Magistrate says : “ While 
the matter was in the Civil Court T and 
my prelocessor-in-office made attempts to 
settle the dispute. T ho idea was if the 
dispute was settled it is po-sible to have 
the criminal prose*dings withdrawn. I told 
the parties that if the matter wont to the 
High Court, criminal proceedings would 
certainly he ordered whereas if the matter 
remained in the hands of the district 
authorities they might he avoids 1 ” Then 
the loaned Magistral,* say ; that he did 
see a cony of the Govern cent orff. • N v 
303 of the 1st of February, viz : the orTv* 
which referred the appellants to r l *o Ois- 
trict ATagistrate of Mondahad, .a p •• •‘ion 
of which has already been quoted above. 
Then Mr. Walton say-’ : 
tiinlv understool by the j 
self that it was wislw 1 t •> 
minal proc'* Tings wifchdr.: v 
says : “ FT >rring to the 

believe the' To wished to tabu adv-ur.ago 
of the position he was in, ewing to tho 
criminal proceedings”. Then the witness 
says : ’ I wrote to the O worn men t a’* 

about the time of making the award 
strongly recommending fcb* withdraw il of 
prosecution of Ohaudh-i Gajendra Sin f h”. 
Then the learned ATagistrate says : “if 
Alb. Durga TCunwar said that the arhitra 
tion is entirely unconnected with crimi¬ 
nal proceedings, her statement is not 
true.” 

To ray mind, the quotations from the 
learned District Magistrate’;) deposition are 
enough to show that the appellants enter¬ 
ed into tho submission with'the sole view 
o' the w't.hdnwal of tho prosecution. 
This would he made still clearer by the 
letter of the Government addressed to the 
District Alagistrate on the 3rd 'of July, 
1923. The sessions trial, that had been 
put off sine die , was still pending when 
this letter of the Government was recei¬ 
ved. A copy of the letter is on the record 
and the following is to be found in it : — 
The Government refuses to sanction (the 
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withdrawal) even if this results in the 
arbitration award being reopened”. When 
we remember that Air. Walton says that 
he !}ad strongly recommended to the 
Government the withdrawal of the prose¬ 
cution, we can easily see that it was in 
reply to his letter that the Govern¬ 
ment said that they did not care even 
if the award had to he reopened if the 
prosecution went on. Putting two and 
two together, Mr. Walton must have indi 
cabed in his letter to the Government that 
a non-withdrawal of the prosecution would 
result ii tho futility of all his efforts to 
settle the other disputes between the par¬ 
ties and that tho result of the non-with- 
orawal of the prosecution would be tho 
setting aside and the reopening of the 
award. After this, speaking for myself, I 
woul I not require any further persuasion 
to come to the conclusion that tho parties 
and even Mr. Walton believed that the 
|V ' s( dt ol tho non-withdrawal of the prose- 
cvihioii would he that the award would fall 
to the ground. My conclusion, therefore, 
is that tho appellants are right in their 
plea that the submission and the award 
hr.vo become void because it was a condi¬ 
tion precedent to their validity and bind¬ 
ing character that the prosecution should 
be withdrawn. 

Wo may consider the position in a 
slightly different light. Even if we say 
that tho withdrawal of the prosecution 
was nof a condition precedent to the vali¬ 
dity of tho submission and the award, wo 
can certainly say that the submission is 
an agreement which was obtain ed by exer¬ 
cise o? undue influence. Thorc is some 
amount of inconvsboncy between tho two : 
pleadings, viz : * tho withdrawal of tho 
prosecution wa< a condition precedent 
and tho sub mission to arbitration was 
influenced unduly’. But I do not think! 
that it is net open to a party to plead like 1 
this in tho alternative. 

T have already shown that the advan¬ 
tages to he derived from the reference bo 
arbitration wore entirely one-sided. It is 
the case that che respondent*—the prose¬ 
cutrix —was in a position to dominate tho 
will of the appellants. It is common 
ground that the respondent asked for per- 
mission to prosecute the appellants and 
when her application was refused, she ap¬ 
pended to the document of submission, the 
respondent claimed two items, one of R°. ^ 

772 and the other of Rs. 858 on account 
of these two applications. Then, it is 
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clear that she herself and her people 
were to supply the evidence for the 
prosecution of tfye appellants. In the 
circumstances, she was clearly in a posi¬ 
tion to dominate the will of the appel¬ 
lants. The advantages duo to the 
agreement of submission being almost 
entirely in favour of the respondent, the 
law would presume that the agreement 
for submission was influenced unduly, 
vide section 16 of the Contract Act. The 
respondent has shown nothing against the 
presumption thus raised against her. I 
would, therefore, be prepared to hold that 
the agreement to submit to arbitration is 
not binding on tho appellants. It would 
follow that the award also is not biuding 
on them. 

In the view I take of the agreement of 
submission and the award it is not neces¬ 
sary for me to consider the other grounds 
on which the award is sought to be im- 
peaqhed. Bub it is desirable to mention 
briefly the contentions raised. One con¬ 
tention is that the award was incomplete 
because the question of debts, said to 
have become time-barred owing to the 
trespass committed by the appellants over 
the property of the deceased Sardar 
Singh, was loft undetermined. I do not 
think this contention i3 sound because the 
award simply said that if the matter was 
to be re-agitated, evidence was to be 
adduced in three weeks. If the respond¬ 
ent did not want to re-agitabe the matter 
decided against her, certainly it was no 
duty of hers to adduce evidence. 

The next point is that the award was 
not published. It is conceded thas as 
soon as the award was made an order 
was issued to the appellants by the 
District Magistrate directing them £o pay 
up a sum of Rs* 1,00 000 within one week 
anti the balance in two weeks. This 
would he a sufficient publication of the 
award, i 

The third point is that the object of 
the submission was that the' prosecution 
should he withdrawn. I have already 
dealt with the question and have come to 
the conclusion that it was a condition 
precedent to the validity and the binding 
character of the submission and the 
award that the prosecution should be 
withdrawn. Bub the withdrawal was to 
be by the Government themselves and it 
was never contemplated that the respond¬ 
ent should do anything illegal bo stifle the 
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prosecution. In the circumstances I do 
nob think that this ground will hold good. 

To summarise. On the question of 
fact I am of opinion that it was a condi¬ 
tion precedent to the validity and the 
binding character of the submission and 
the award that the Government should 
withdraw the prosecution, lb being a fact 
. that the prosecution was not withdrawn 
and one of the appellants was convicted 
and sentenced, the submission and Jhe 
award cannot be regarded as binding on 
either of the appellants. I am also of 
opinion that the submission was voidable 
on account of exercise of undue influence. 

It was finally suggested on behalf 
of tho respondent that what has been 
termed as reference or submission to 
arbitration and what has been termed 
award’ were really no ‘submission’ 
and award ’ in the strictest sense of the 
terms and that these are mere ‘ adjust¬ 
ment or compromise ’ within the meaning 
of Order 23, rule 3 of tie Civil Procedure 
Code. I may, however, point out that 
tho parties and the arbitrator himself 
regarded that parties were making a 
reference to arbitration and Mr. Walton 
was constituting himself an arbitrator. 
On this point I would merely refer bo fche 
reference itself and to the award. In the 
award Mr. Walton says that he had been 
asked ‘ to arbitrate on all outstanding 
questions’ between the parties and that 
he had obtained the sanction of the Com¬ 
missioner under Article 1292 of the Manual 
of the Government orders. This article 
requires that where a Government officer 
wants to act as an arbitrator in any 
matter he should obtain the permission of 
his superior officer. The reply of the 
Government that they did not care if the 
award had to be re-opened also indicates 
that Mr. Walton regarded his act as that 
of arbitration. 1 would, therefore, sum¬ 
marily dismiss the suggestion that what 
was done was not a reference to arbitra¬ 
tion nor was an award give a. 

Coming to the question of law. Ifc ap¬ 
pears that it is a difficult one and that 
the fligh Courts of Madras, Bombay and 
Calcutta have given different answers to 
the question. Before the examination of 
the authorities it would be useful to 
examine the law itself. It is to be found 
within the four corners of fche Civil Pro¬ 
cedure Code, the law of procedure in 
India. 
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There can be no doubt; that the Civil 
Procedure Code uses a recognised expres¬ 
sion for the proceeding which involves a 
reference of their dispute by the contend¬ 
ing parties to a third party for his deci¬ 
sion. This has been doscribod as an 
‘ arbitration.’ Nowhere in the Code has 
the word arbitration been used in a 
sense co-extensive with that of an adjust 
ment of a dispute by lawful agreement or 
compromise. Section 89 of the Civil Pro¬ 
cedure Code runs as follows : — 

Save in so far as it is otherwise pro¬ 
vided by the Indian Arbitration Act 1899 
or by any other law for the time being in 
force, all references t > arbitration whether 
hv an order in a suit or otherwise, and 
all proceedings thereunder, shall he gov¬ 
erned by the provision contained in the 
second schedule.” 

In the second schedule, it will he 
noticed, provision has been made for three 
kinds of matter. Provision has been 
made in paragraphs 1-16 for reference to 
arbitration with res sect to a matter, being 
the subject matter of suit (and an appeal) 
where the reference is through the Court. 
Then paragraphs Nos. 17-19 relate to 
procedure to he followed when parties 

have agreed to refer their dispute to the 

arbitration of certain parties and one of 
the parties wants that the reference 
should be made under the supervision of 
the Court: although no suit or appeal is 
pending before it. This is called the filing 
of an agreement for referenco to arbitra¬ 
tion in a Court. The remaining para¬ 
graphs in the schedule II refer to the 
state of affairs where a referenco has 
been made without the intervention of 
the Court and an award has already been 
obtained. In this last mentioned case, it 
is provided that, if any of the pirties to 
the reference so desire, he may apply 
to the Court io have the award filed in 
Court so that a decree might be drawn 
up in terms of the award. It will thus 
be noticed that every possible case of an 
arbitration has been recognised and j)ro- 
vided for. To repeat, there may he an 
arbitration pending a suit or appeal ; then 
the re erence should be through the Court. 
Then, there may be a reference without 
there being any suit pending. In such a 
case any party to a reference miy apply 
to a Court to take up the conduct of the 


arbitration under its supervision. Lastly, 
when there has been an award after the 


completion of arbitration proceedings, 


any party may ask that the private 
award might be given the status of a 
Court by the award being filed and ac¬ 
cepted in a Court of justice. Paragraph 
III, sub-paragraph (2) of second schedule 
says that, where any matter has been 
referred to^arbitration through the Court, 
the Cour" “shall not, save in the manner 
and to the extent provided in * this sche¬ 
dule, deal with such matter iu the same 
suit.” This indicates that there is a 
complete ouster of the jurisdiction of the 
Court to decide the matter referred to 
arbitration, except in so far as the orders 
of the Court may be necessary for the 
conduct of the arbitration. Then para¬ 
graph 15, clause 2 lays down that where 
an award has become void or is set aside, 
the Court shall make an order supersed¬ 
ing the arbitration and in such a case 
shall proceef with the suit. This rule 
indicates where the jurisdiction of the 
Court, which was taken away by the pre¬ 
vision of paragraph III, returns to it. 
Some such rules, as are embodied in para¬ 
graph III and paragraph XV of the 
second schedule, .were necessan, for 
otherwise the two jurisdictions, viz., that 
of the Court and that of the arbitrator, 
were likely to overlap. It will thus be 
seen that the Civil Procedure Code pro¬ 
vides a complete and self contained set 
of rules by which a conflict of jurisdic 
tion may be avoided. 

Let us now examine rule 3 of order 
23 of the Civil Procedure Code. It 
runs as follows : — 

“Where it is proved to the satisfaction 
of the Court that a suit has been adjust¬ 
ed wholly or in part by lawful agreement 
or compromise or where the defendant 
satisfies the plaintiff in respect of the 
whole or any part of the subject-matter 
of the suit, the Court shall order such 
agreement or compromise or satisfaction 
to be recorded and shall pass a decree 
in accordance therewith so far as it re¬ 
lates to the suit.” 

The question is whether the words 
‘adjusted wholly or in part by any law¬ 
ful agnement or compromise’ can include 
an award obtained on a reference to ar 
b.tration without intervention of the 
Court. If we give the words tl eir plaiD 
^meaning, we must say at once that, an 
award’ is not meant by the plain and 
usual meaning of the words employed 
An award i3 not the immediate result of 
an agreement or compromise. An award 
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may be the ultimate result of an agree¬ 
ment, in so far as the parties have agreed 
to abide by the decision of a third party. 
But in that case we cannot say that the 
subject-matter of the dispute has been 
adjusted by an agreement by the parties. 
An award may be an adjustment of a 
dispute. But so n decision by a Court. 
But is an award an adjustment by an 
agreement ? That is the question. The 
answer must be in the negative. Much 
less can we say that an award is the 
result of a compromise between the 
parties. As I have stated in an early 
part of this judgment, the law uses a 
particular expression, viz ; ‘arbitration’ 
for the procedure by which parties agree 
to abide by the decision of a third party 
other than a Court. The legislature 
which uses the word arbitration, must 
have been aware of what the word meant. 
Can it bo said that in using the words 
“adjusted wholly or in part by any law¬ 
ful agreement” the legislature intended 
to include the proceeding by way of ar¬ 
bitration ? To an unsophisticated mind 
only one answer is possible, namely, in 
the negative. The marginal notes of a sec¬ 
tion in a Code of law are certainly no sure 
guide to the real object of the legislature. 
But it can some limes he looked at if 
there be any doubt about the meaning of 
the words used. In this particular case, 
to my mind, there is absolutely no am¬ 
biguity. Still if we look to the marginal 
note, we find the words used to express 
in brief the object of rule 3 are com¬ 
promise of suit'. The marginal note, 
therefore, indicates that the rule 3 was 
to deal with what is generally known as 
a compromise ot a suit. A compromise 
is She direct result of an agreement bet¬ 
ween the parties. The rule 3, there¬ 
fore, must be taken as directed only to 
cases where the parties have agreed that 
the Court should decide a matter between 
themselves in a particular way. Giving 
the words their plain meaning, an arbi¬ 
tration cannot come within the purview 
of rule 3. 

If, however, there were any doubt on 
the point, it is entirely set at rest by the 
language of S. 89, Civil Procedure Code 
already quoted. It lays down that (leav¬ 
ing out certain words in the beginning) 
all references to arbitration whether by 
order in a suit or otherwise and all pro¬ 
ceedings thereunder shall be governed by 

the provisions contained in the second 

\ 


schedule. If the preliminary words left 
out from the quotation do not indicate 
otherwise, it must be admitted that a 
reference pending a suit which is not 
made through the Court in which the suit 
is pending cannot be recognised by the 
Court. Now, the question is whether 
there is anything in the words ‘save in 
so far as is otherwise provided by the 
Indian Arbitration Act 1899 or by any 
other law for the time being in force 
which would exclude Order 23, rule 3. 
Sch. (i) Civil Procedure Code. We have 
nothing to do with the Indian Arbitration 
Act in the particular case before us. Then 
there remain the words or any other law 1 
for the time being in force. It has beer- 
contended that 'any other law’ referred to 
therein may indicate Order 23, rule 3 ol 
the Civil Procedure Code. This agree¬ 
ment, in my opinion, should not carry 
any weight whatsoever. The schedule II 
and Order 23, rule 3 are as much parts oi 
the Code as S. 89 itself. In the circum 
stances, if the legislature meant that an 
exception was to be made in the case o i 
Order 23, rule 3, would not one expeot 
that this would have been stated in 
clearer terms ? Then, it has been argued 
that the ‘an} other law’ mentioned by 
S. 89 is not known to be any definite law 
that may have been in the mind of the 
legislature and, therefore, it is possible 
that they contemplated that any rule of 
law, that was not contradictory, might 
come in under the exception. So far as I 
can see, the legislature used the words 
‘or any other law ‘for the time being in 
force' with this intention. There might 
be in force at the time of the passing of 
the Civil Procedure Code 1908, any local 
law or law by the Indian legislature deal¬ 
ing with arbitration, for special cases. 
Or some law might be enacted in future 
laying down special rules for special 
cases of arbitration. It was intended that 
those special cases should not be governed 
by the rules laid down in second schedule. 
This idea is perfectly intelligible, e. g., a 
local legislature dealing with say the 
indebted agriculturists of Bundelkhand, 
may desire that a certain kind of dis¬ 
pute among these people should be re¬ 
ferred to the arbitration of the Collector 
of the district. With this view, if the 
local legislature should enact certain ruleb- 
according to the language of S. 89 of the 
Civil Procedure Cod«, those rules would 
not clash with the provisions of S. 89 
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Civil Preeedure Code. Whatever mean¬ 
ing may be given td the words any other 
law for the time being in force', I am 
absolutely clear in my mind that those 
words were never meant to apply to the 
I schedules to he appended to the main 
Code of Civil Procedure. Any such idea 
would suggest a clash between the main 
rule embodied in the Code and a rule 
contained in the schedule. Any High 
Court may add to or alter the rules in the 
schedule, but they can do so only subject 
to the provisions of the main Code. I am 
therefore, definitely of opinion that an 
award which has been arrived at by a 
reference of the subject-matter of an 
appeal arbitration \ ending the appeal 
cannot be recognised as an ‘adjustment 
by lawful agreement’ by tho parties to the 
appeal or as a ‘compromise’. I need not 
repeat that if it were the case that both 
the parties accepted the award, there 
would lie do difficulty in the acceptance 
of it by the Court. But then the award 
would be accepted not as an award but as 
a document embodying what has been ac¬ 
cepted by the parti es as a proper basis for 
the settlement of their dispute. 

Now, coining to authorities, there are 
some cases decided prior to 1st January, 
1909 when the new Code of Civil Proce¬ 
dure came into force and there are others 
which w ere decided after the new Code of 
Civil Procedure was brought into effect. 
The earlier cases are Sami Bai v. Premji 
Pragji (4) and Pray Das v. Girdhar Das 
(5). These cases are no sure guide to us 
who have to construe the present Code. 
For chapter 37 of the old Code did not 
contain any such rule as has been enacted 
in S. 89 of the new Code, viz., that all 
proceedings of arbitration whether by an 
order in a suit or otherwise should bo 
governed by the provisions of second 
schedule. Indeed the learned Chief Jus¬ 
tice Jenkins, who was one of the Judges 
who decided the later case, expressly 
stated this to be a ground for not applying' 
the rules on arbitration to he found in the 
old Code. He says: ‘ I can find nothing, 
however, in chapter 37 which invalidates 
a proceeding not in accordance with its 
provisions, beyond the result that non 
compliance deprives a * party of a right 
to claim the .consequences the chapter 
prescribes, and I, therefore, think that the 
objection cannot succeed.” The case in 26 

(4) [,o 6 2 Bom. 304. 

(o) [1902, 26 Bom. r ,6=3 Bom. L. R. 431. 
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Bombay wa? decided in 1901 and of 

course the case in 20 Bombay is a much 
earlier one. 

The case of Dukhan Bai v. Adamji 
Shaikh (6) was decided in April 1908 by 

Beaman, J. sitting alone. He held that 

where there was a reference to arbitration 
but it was an irregular submission, the 
award could not be accepted as an ‘adjust¬ 
ment by lawful agreement. The judg¬ 
ment shows that Beaman, J. wag not 
disinclined to follow the-earlier cases of 
Sami Bai. v. Premji Pragji (4) and Prag 
- as v. Girdhar Das (5). No other case 
under the old Code has been cited to us. 

I have already stated that any ruling 
given under the old Code cannot be a safe 
guide for us in construing Order 23, rule 3 
read with S. 89 of the present Code of 
Civil Procedure. 

After the passing of the new Code, 
there are four Bombay cases. The earliest 
among these is the case of Harak Bai v. 
Jumna Bai (7) decided by Davar, J. sit¬ 
ting alone. He had cited before him the 
case in 26 Bombay but he was asked not 
to follow that case in view of th^ new 

enactment contained in S. 89 of the Civil 
Procedure Code. Davar, J. confesses that 
according to the second schedule of the 
Civil Procedure Code, no reference to 
arbitration was contemplated in a matter 
pending before a Court, without reference 
to it. His judgment shows that he was 
inclined to hold that the validity of other¬ 
wise of tho award must be enquired into 
and the only point in question wa 3 whe¬ 
ther tho rules in second schedule should 
be followed or an enquiry should be made 
under the provisions of Order 23, rule 3. 

For, he stated, that the opening words of 
rule 3, Order 23 showed that in case of 
dispute there must be an enquiry. Then 
fehe learned Judge found what he thought 
was a way out of tho difficulty and he 
proposed to treat (vide page 643 of the 
report) the words ‘any other law for the 
time being in force’ in S. 89 as applicable 
to Order 23, rule 3 of the Civil Procedure 
Code. I have already given my reasons 
for this interpretation being erroneous. I 
shall content myself with pointing out 
that the learned Judge gives no reason 
whatsoever for his ruling, that the words 
any other law for the time being in force’ 

(6) [1909] 33 Bom. 69=1 I. 0. 622=10 Bom. L. 

R. 366. 

(7) [1913] 37 Bom.-639= 19 I. C. 786=15 Bom. 

L. R. 340. 
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had reference to the provisions of rule 3, 
order 23 as well, other than this that he 
found it expedient to do so. Id my opi¬ 
nion the case in 37 Bombay, page G39 is 
entirely inconclusive and carries no weight. 
The next case cited to us is that of 
Vankatesh v . Bam Chandra (8). In this 
case no avard had yet been delivered and 
the only matter that was before the learn¬ 
ed Judges was the reference. The learn¬ 
ed Judges held that the agreement to refer 
to arbitration could not be treated as an 
adjustment. Although there are remarks 
in the body of the judgment, which 
may be cited as authority for the 
contention of the appellant. I do not 
think that the case can be treated as an 
authority for the point raised before us. 
The judgment of Hayward, J. is very in¬ 
structive. He referred to the Privy 
Council case of Ghulam Khan v. Muham¬ 
mad Husain (9) and remarked that caution 
must be observed in giving weight to that 
distant authority, the case of Prag Das v. 
Girdhar Das (5), in view of the observa¬ 
tion of the Privy Council. In the case of 
Shavak Shaw v. Tyahji (10) Macleod, J. 
held that it was not intended that a party 
might apply for a decree under Order 23, 
rule 3 if the award had been obtained by 
a reference to arbitration in a matter 
about which a suit was pending, without 
reference to the Court itself. In that case, 
however, the parties agreed, evidently in 
view of the previous decisions of 
the Bombay High Court, that the appli¬ 
cation (for acceptance by the Court, of the 
award as an adjustment) might be treat¬ 
ed as an application under paragraph 21 
of schedule 2 of the Civil Procedure Code. 
The application was thereupon ordered to 
be set down for hearing accordingly. 
The last case in the Bombay High Court 
is that of Mani Lai v. Gokul Das (l) and 
it entirely favours the respondent-appli¬ 
cant’s contention. Macleod, C. J. went 
bo far as to hold that either party could 
file a suit to enforce the award and apply 
for a stay of the original suit, where a re¬ 
ference to arbitration of the subject- 
matter of a suit was made without the 
intervention of the Court. Fawcett, J. 
thought, and he was right so far as the 

" (*) [19H] 38 Bom. 687=27 I. C. 46=16 Bom. 

L. R. 653. 

f9) [1902] 29 Cal. 167 = 29 I. A. 51=6 C. W. 

N. 226=12 M. L. J. 77=4 Bo A. L. R. 1G1 

=8 Sar. 154 (P. C.) 

(10) [1916] 40 Bom. 386=37 L-C. 140=18 Bom. 

L. R. 559. 


Bombay High Court was concerned, that 
there was a very considerable weight of 
authority in favour of the view thnt an 
agreement to refer the matter in suit to 
arbitration anl the award made thereon 
might amount to an adjustment of the 
suit by the lawful agreement within the 
meaning of Order 23, rule 3 of the Civil 
Procedure Code (vide page 268 of the 
report). Then he considered the question 
whether S. 89 of the Civil Procedure Coda 
prevented the operation of Order 23, rule 
3. He admitted (page 273 of the report) 
that no doubt the words ‘other law for 
the time being in force’ were inappro¬ 
priate for covering a provision of the Code 
itself such as Order 23, rule 3. But he 
thought ohat the legislature in enacting 
S. 89 probably bad not -that particular 
rule in their mind and bad no intention 
of affecting it one way or the other. 1 
have already attempted to show that S. 
89 read with Sch. II provided a complete 
machinery for all kinds of arbitration and 
only required that proper methods should 
be followed. I have also attempted to 
show that Order 23, rule 3. was meant to 
apply to entirely different matters and if 
an arbitration award was ever in contem¬ 
plation the legislature would not have 
taken a vary very round-about and doubt¬ 
ful way of expressing their intention. I 
am clearly of opinion that no Judge has a 
right to over-ride the clear provisions 
made by the legislature on the plea 
that probaly the legistature forgot some 
thing or had not something in their mind. I 
may mention that this case in 45 Bombay 
was a Letters Patent Appeal against the 
judgment of Kajiji, J. and that learned 
Judge held an entirely contrary view. 

Coming to the Madras High Court we 
have but one case and that was an excep¬ 
tional one. It was the case of Ghinna v. 

Venhitaswami (ll). In this case the 
parties ag»eed to abide by whatever was 
decided by the presiding Judge of the 
Court in association with two private per¬ 
sons. The three gentlemen came to a 
certain decision and the decree of the 
Court was made in accordance therewith. 
The question arose whether the decree 
could he appealed against. The learned 
Judges held that the decree must 
be taken to have been a consent decree 
and that no appeal lay. Further commeht 

(11) [1919] 42 Mad. 625 = 36 M. L. J. 291 = 

(1919) M. W. N. 221=51 I. C. 827=25 Ah* 

L j I* 397* 
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is needless. This case does not; throw any 
light on the point in controversy before us. 

Coming to the Calcutta High Court, 
there are only two cases. In the case of 
Amar Cliand v. Banwari Lai (2) Rankin, 
•J. held that where in a pending suit 
parties went to private arbitration without 
the consent of the Court, the award could 
not he enforced either under Order 23, 
rule 3 or under the provisions of the 
Indian Arbitration Act. The learned 

Fudge bases his opinion on the remarks 
of their Lordships of the Privy Council in 
thf case of Qhulam Khan v. Muhammad 
Husain (9). He points out that their 
Lordships of the Privy Council pointed 
out the scheme of the rules as to arbitra¬ 
tion as contained in the old Code and 
held in effect that the rules covered all 
cases. Compare the remarks of 

Hayward, J. in Venkatesh v. Ram 
Chandra (8). Their Lore ships of the Privy 
Council pointed out at page 182 of the 
report that, where the parties to a litiga¬ 
tion desire to refer to arbitration any 
matter in difference between them in the 
suit, all proceedings from first to last are 
under the supervision of the Court. Evi¬ 
dently the S. 89 of the Civil Procedure 
Code was enacted on the basis of this 
Privy Council case, and it provided that 
all references to arbitration, to he of 
binding effect, must he made according to 
schedule 2 of the Civil Procedure Code. 

In the second case, Rankin, J. was as¬ 
sociated with Sir Ashutosh Mukerji, J. 
and the two Judges in the case of Ravi- 
pratap Chamaria v. Durga Prasad Cha- 
maria (12),affirmed the opinion of Rankin, 

J. as expressed in the case in Amar Cliand 
v. Banwari Lai (2) and in the still earlier 
case in 27 C. W. N., nage 128. 

The review of authorities shows that 
there is a complete divergence of opinion 
between the Calcutti and Bombay High 
Courts and that the opinion of the Madras 
High Court is inconclusive. Tfie review 
further shows that the learned Judges of 
the Bombay High Court found it difficult 
to get over the provisions of 3. 89 of the 
Civil Procedure Code and Kaji.ji, J. 


this was not possible to do, but he 
thought that the legislature had forgotten 
what provisions they were going to make 
in the schedules when they enacted S. 89 
in the body of the Code. The authority 

ol the Bombay High Court is therefore, of 
doubtful strength. 

I have already given my own reasons 
for my conclusion, viz., (1) an award is 
not an adjustment by an agreement of 
parties within the meaning of rule 3, 
Order, 23 and (2) even if any contrary 
opinion could be entertained before the 

passing of Act V of 1908, S. 89 of the Act 

makes it impossible to maintain such an 
opinion. I may point out that in this 
case the parties themselves contemplated 
that the appeal in which the present ap¬ 
plication has been made, and the appli¬ 
cation for leave to appeal to the Privy 
Council against the decree awarding pos¬ 
session to the present respondent, should 
he withdrawn before the arbitrator enter¬ 
ed upon the arbitration. 

On fact and law, therefore, I would hold 
that the respondent’s application is with¬ 
out any force and I would dismiss it with 
costs. 

By the Court. In accordance with 
the view of the majority, the appeal is 
dismissed with costs. 

Appeal dismissed , 
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Kashi Nath and others— Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revision No. 136 of 1925, 

Decided on the 25th March 1925, from 

an order of 3. J., Benares. 

Gambling Act , (3 of 1867)— Act extended to north 
bank ot Gauge*—('rambling oyi Benares side of mid • 
stream is no offence. 

By a Government Notification the Gambling 
Act, was extended to the North bank of the Gan¬ 
ges. The gambling took place i j a boat which 
was on the Benares side of the mid-stream of 
the Ganges. 

Held : that no offence was committed because 
the gambling took place outside the area to 


thought that it was conclusive that an which the Act applies. [P 519 C 1] 


award arrived at, on a reference out of 
Court, could not bp treated as an adjust¬ 
ment under Order 23, rule 3. The learned 
Judge Pavar found it expedient to read 
3.89 as if excluding Order 23, rule 3 out 
of its provisions, Fawcett, J. f ound that 
(12) 1924 Cal. 567=2s C. W. N. 424. 


Kumuda Prasad —for Applicants. 

M. Waliullah —for the Crown. 

Stuart, J .—The only point which has 
been argued on this application is the 
point of jurisdiction. The applicant’s 
counsel maintains that the gambling did 
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not take place within the area to which 
the Act had been extended by the Go¬ 
vernment Notification of the 14th June 

1910. 

The gamblers were gambling in a boat 
which was on the Benares side of the 
mid-stream of the Ganges. After exami¬ 
ning the Notification, I am of opinion 
that the Southern boundary of the area 
to which the Act extends is the North 
bank of the Ganges. Where the notifica¬ 
tion says u the Ganges ” I understand it 
to mean the North bank of the Ganges and 
not the mid-stream.’ It follows frum this 
finding -that no offence was committed 
because the gambling took place outside 
the area to which the Act applies. 

I, therefore, allow this application and 
set aside the convictions and sentences. 
The fines, if paid, will be refunded. Those 
applicants who are in jail, will be released 
at once from custody. As 1 find that there 
was no case, I set aside the convictions 
and sentences even of those persons who 
have not applied in revision 

Conviction set aside. 
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Walsh and Muklrji, JJ. 

The Union Bank, Allahabad {in liquida 
tion):—In the matter of. 

Misc. Case No. 340 of 1924, Decided on 
27th March 1925. 

It (a) Companies Act, (7 of 1913) S. 235— Dis¬ 
tribution oj dividends when no profits are earned 
misapplication of funds. 

Distribution of the monies of a Company to 
the share-holders in the shape of dividends or 
profits when in fact no profits are being earned 
is misapplication of the companay'e funds. 

if {b) Companies Act, (< of 1913) S. 2S1— Direc¬ 
tors being required by Articles of association to 
control winagement of company but blindly trust¬ 
ing disho est manager arc not exempt though honest. 

Under the Articles of Association of-a company 
the directors were made responsible for the 
management of the company. The maeager was 
to be entirely under their control and they had 
even tne power to dismiss him/ The directors 
blindly trusted a dishonest manager and allowed 
themselves to be in utter ignorance of the affairs 
of the c' mpauy. The directors w’cre not dis¬ 
honest. 

9 

Held', “that the directors had not acted reason¬ 
ably'’ and so could not escape liability for any 
cbaige against them [English case lav discussed.) 
. [P 520 C 2] 
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(c) Companies Act , (7 of 1913) S. 145 Auditor 
should satisfy himself whether the books submitted 
to him show a true state of affairs-Honesty does 
not exempt from liability. 

Unless Auditors are to be held strictly to their 
legal liability, however honest they may 
be, the object cf the Legislature in requiring a 
certificate from them is absolutely defeated. It 
is nothing to an auditor whether • the business 
of a company is being conducted prudently or 
unprofitably. It is nothing to him whether di¬ 
vidends are properly or improperly declared, pro¬ 
vided he discharges his own duty to the share¬ 
holders. His business is to ascertain and state 
the true financial position of the company at the 
time of the audit and his duty is confined to 
that. He is to ascertain that position by ex¬ 
amining the books of the company. But his first 
duty is to examine the books not merely for the 
purpose of ascertaining what they do show, but 
also for the purpose of satisfying himself that 
they show the true financial position of the 
company. If he fails in his duty he will be joint¬ 
ly and severally liable with these who are res¬ 
ponsible for the management or the company, 
although he is not guilty of any dishonesty. 

(d\ Lim. Act Art. US—Registration with Re¬ 
gistrar of companies is registration. 

Rer Mukerji , /.—Registration with the Regis- 
trar >1 Companies is as much a registration 
»vir ..1 i i A •: Lib as registration under Act 16 of 

190m 

if (<*) Companies Act % b. 235 (3)— Dim. Acl t Ait. 
120 alone applies—Time runs from appointment 
of liquida'ors — Lim. Act.Ai . 120. 

Article 120 is the only article applicable to an 
application under S. 235 of the Companies Act ; 
and time begins to run only after the appoint¬ 
ment of the liquidator, LP 528 1. 1 ,2J 

H. C. Desanye s—for Official Liquidator. 
Peitry Lai Benerji and Siva Prasad 
Sinha —for the Directors. 

Walsh J .—This is a claim by the 
Liquidator of the Allahabad Union Bank 
Ltd., liquidation, against several Directors, 
and also against a Director who, in the 
later years of the Bank’s existence, 
became Auditor, for various alleged acts 
of mi3-application of the Gompaay’s funds, 
and of misfeasance under section 235 of 
•the Indian Companies Act of 1913. The 
particulars originally fileo show a claim 
of Rs. 1,41,000 odd representing the 
cumulative liability of all the Directors in 
respect of all the charges. That total is 
divided into three classes, namely a sum 
for payment of dividends year after year 
when the Compary was making no profit 
but a loss, and, therefore, out of capital, a 
further large sum of Rs. 56,000 described 
as value of grain but being in fact an 
alleged loss which the Company suffered 
by reason of the failure of certain of the 
Directors to obtain adequate security by 
way of grain from a Company called bh 
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Annapurna Company Ld. and •& further 


item stated at Es. 42,000 described as a 
floating account. The latter claim was 
withdrawn in the course of the proceedings 
on the ground, as we understood it, that 
it was included in the mis-statements 
contained in the accounts in the 
Company’s books and if it really represent¬ 
ed a sum of money which had disappeared, 
it was for the purposes of this section in¬ 
cluded in and therefore overlapped the 
dividends which have been alleged to have 
been improperly paid. With regard to the 
second item, namely the loss which the 
Company incurred through the failure of 
certain of the Directors to obtain adequate 
security over the grain, we have come to 
the conclusion that although some of the 
Directors cannot he acquitted of the 
charge of negligence in respect of this 
matter, and although as will appear here¬ 
after we are of opinion that the circum¬ 
stances connected with this transaction 
wore such as to put them on enquiry and 
to arouse their suspicion as to the way in 
which the business of the Bank was being 
carried on, on the other hand, the evidence 
which the Liquidator has been able to 
lay before us falls short of satisfying us 
that any amount of grain which the 
Annapurna Company had control of free 
from encumbrance, and which it could 
have, by proper steps taken on the part of 
the Directors of the Bank, given as a 
good security to the Bank, can he identifi¬ 
ed so as to be described as a direct loss 
resulting to the Comnany due to any 
specific act, or omission of which any 
particular Director or Directors can be 
said to have been guilty. We are, therefore, 
in substance, called upon only to deal 
with the very serious claim amounting to 
nearly Es. 50,000 improperly paid by way 
of dividend which the Liquidator makes 
under this section against the various 
Directors jointly and severally who can 
be shown to be legally responsible for 
that undoubted loss. The matter has 
been very fully discussed before us both 
on the accounts, the report of the 
Liquidator and the conduct of each o 1 the 
Directors repsectivelv and on the legal 
aspect of the matter, assuming that the 
Directors, as we hold, acted honestly, that 
is to say, without being guilty of any 
conscious fraud. Almost all the relevant 
English cases have been brought out in 
review before us with a view to showing 
what- is the real legal test. I should have 


preferred to have taken time to consider 
my judgment but I am prohibited from 
so doing by the fact that this is the last 
day upon which it is possible for me to 
sit in this Court for at least another six 
months and it would be obviously undesir¬ 
able from every point of view to postpone 
our decision in the matter especially 
having regard to the fact that the Court 
is unanimous with regard to all the matters 
which we have to decide. It seems to us 
that in the end the test of legal liability 
must depend upon our application of 
section 281 of the Companies Act to the 
established facts of this case, although in 
discharging that duty it is no doubt 
useful for the Court to be guided by the 
way in which higher authorities have re¬ 
garded-this subject in other cases of the 
same or of similar character. If we come 
to the conclusion, as we do, that the 
monies of the company were misapplied 
by being distributed to the share¬ 
holders in the shape of dividends or pro¬ 
fits, when in fact no profits were being 
earned and that, therefore, such monies 
were part of the Company’s capital and 
that such conduct on the part of the 
Directors was breach of the Company’s 
articles, a misapplication of the Company’s 
funds and a breach of such trust as the 
lav holds Directors of a Company to be 
under, wo then have to consider under 
section 281 whether in regard to each of 
these Directors who took part in such 
breach of trust, ho has acted nob only 
honestly, hut also reasonably so as to 
show that he ought fairly to be excused 
for such breach of trust. 

The story of the case is a painful and 
pathetic one. The Union Bank was 
established in 1905 with a nominal capital 
of Rs. 20,000 which was subsequently 
increased, and in a modest way appears 
to have done in its early stages, fairly 
satisfactory business and slowly to have 
earned a reputation and the confidence, at 
any rate, of the Bengali community, 
which is a very large one in Allahabad. 
The founder and moving spirit, -and, as it 
is now shown, the master of its destinies 
wa3 one Kedar Nath Mitra, himself a 
Bengali, a man no doubt of ability in 
whom everybody who knew him believed 
and in whose honesty his colleagues, 
friends, and persons associated with him 
in business placed confidence. The task 
of the Liquidator in this case, and the task 
of the'Court, and the burden of meeting the 
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charge thrown upon the Directors, have 
not beoa rendered less onerous by the 
mysterious disappearance of this man. 
The company winding up, a Judge of this 
Court issued a warrant for his arrest. 
The Criminal Investigation Department 
have done their best to find him. The 
properties which he is alleged to possess 
and to have acquired from his ill-gotten 
gains out of this Company have been 
attached, but since June 1921 he ha3 
vanished, it may be said from olf the 
face of the earth, and nobody seems to 
have tne faintest idea what has become 
of him. It is to be put to the credit of 
the Directors charged in the case, and the 
main question which arises for decision 
is whether that fact affords them a com¬ 
plete defence or not that they and the 
share-holders and the creditors and depo¬ 
sitors have boon brought in go the disaster 
which has attended the Bank by misplac¬ 
ed confidence in fchi3 undoubted knave. 

One or two general observations--seem 
to be relevant. Company business as 
understood and worked on a very large 
scale by business men in England is not 
understood and nobody would suggest 
that it was understood in India, and 
particularly in Allahabad to the same 
extent. It is to some extant and was no 
doubt to some of the gentlemen concerned 
in this Company to a considerable extent, 
unafamiliar ground. It is also relevant 
to observe that the Union Bank Ltd., is 
not such an institution as is ordinarily 
understood by the word “ Bank’ 1 . It had 

V 

no investments in the ordinary sense of 
the word, no gilt-edge securities, no 
current accounts or anything subs¬ 
tantial in the way of current ac¬ 
counts, and nothing in the way of 
a large floating cash balance passing bet¬ 
ween itself and its customers daily, such 
as an ordinary old-fashioned Bank has 
with a large number of customers 'on 
its books dealing with it on current 
account. It was, if we may U3e the ex¬ 
pression, a sort of glorified monoy-lender, 
or bania holding itself out to the Bengali 
community as willing to take charge of 
their savings on fixed deposit with a 
satisfactory rate of interest and to take 
care of those saving} so common to many 
members of the Indian community which 
are put on one side to provide for the im¬ 
portant domestic event, which occurs to 
most of thorn, of marrying their children. 
But the substratum of its business, and 


the source to which it looked for any pro¬ 
fit which it could reasonably hope to 
make at any time, took the form of loans 
to customers upon securities. Now it 
does not require a high degreo of business 
training or even of education to appre¬ 
ciate that the 9ssen.ee of such a business 
and the hope*of its success must depend 
in the long run, as a matter of 'daily con¬ 
sideration by those responsible for its con¬ 
duct, upon the solvency of the debtors to 
whom the money is lent, and the ade¬ 
quacy of the security which they are pre- 
pared’to give. A bank of this kind, or a 
money lender who contented himself with 
lending money at random without regard 
to the solvency of the customers and 
without requiring either adequate or any 
security at all, would merely be rushing 
to his own ruin, and it cannot be disputed 
in considering the conduct of this parti¬ 
cular Bank that if it was to make any 
profit at all, its debtors ought to be res¬ 
ponsible persons who were able to keep up 
their payments of interest or who, if they 
got into arrears, had provided security 
adequate to enable the Bank to recoup its 
original loan with a reasonable profit by 
way of interest the: ..on. The Memo¬ 
randum of Association describes the ob¬ 
jects as including every description of 
banking, trading and mercantile specula¬ 
tion, and to any body acquainted with 
this class of business in India, it is com¬ 
mon knowledge that banking business of 
tliis kind is largely done by the deposit of 
ornaments, and the substantial business 
of the Company was that of granting 
loans upon ornaments. That this part of 
the business was not only the principal 
feature, but was also intended to be con¬ 
trolled by the Directors so that the Man¬ 
ager in carrying out the daily transac¬ 
tions of the Bank should not have a free 
hand, is clearly shown by Articles 74 and 
75 which restrict his powers in that res¬ 
pect. One further observation ought to 
be made, because it has an essential bear¬ 
ing on testing the degree of diligence and 
due care which these Directors from time 
to time exercised. The premises of the 
Bank were noi on a large scale. Origi¬ 
nally the Bank and also the Annapurna 
Company Ltd. of which Kedar Nath was 
also the moving spirit and which figures 
to some extent in this case, were both of 
them situate in a room in the actual 
house in which he resided, such room 
constituting the offices of the two com- 


522 Allahabad In Re. The Union Bank op Allahabad (Walsh, J.) 1925 


pames. There Kedar Nath Mitra, who 
was to a large extent the Company’s 
Secretary and to some extent his own 
clerk, was always bo be found and trans¬ 
acted the daily business of the Bank. 
There were kept under the same roof in a 
safe cr locked almirab, some such modest 
receptacle as was considered safe and 
convenient, such ornaments as the Bank 
held by way of security against its deb¬ 
tors. There also the Board Meetings of 
the Directors were held. So that if, for 
example, at the time of the discussion of 
any monthly statement or abstract or at 
the time of the preparation or discussion 
of the balance-sheet, the amount of secu¬ 
rities by way of ornaments which the 
Bank held, and which they ought to have 
held having regard to the loans which 
they had issued, was to be tested, all that 
was required was for one of the Directors 
to ask Kedar Nath Mitra to open the safe 
or almirah and show them what was 
there, and it would not be difficult for 
anybody to know whether the accumula¬ 
ted ornaments deposited in this Bank by 
way of security amounted at any one 
time to a lac of rupees or anything like 
that sum or whether they represented in 
value no more than Rs. 20,Q00 or Rs. 
10,000. That observation is important 
because the Directors are not charged 
here with breach of duty in failing to ob¬ 
tain or make an accurate valuation of ac¬ 
tual securities, which they took after 
having accepted security by way of orna¬ 
ments nor is it said that they failed to 
take care to prevent such an accident as 
may happen such a? a sudden theft or a 
dishonest Manager surreptitiously and 
suddenly removing a large quantity of 
such securities. The charge against them 
substantially is that they carried on un¬ 
profitable business and allowed Kedar 
Nath Mitra to make loans of large sums 
bo worthless insolvent debtors. If the 
Directors had troubled to enquire into 
even their names, they would have known 
at once that many were unable bo pay 
and that large sum? were issued by way 
of loans without any security whatever. 
So that at any time during the years in 
respect 01 which these Directors are 
charged with neglect of their duty, a com¬ 
parison of the paper statements of secu¬ 
rities in possession of the Bank with the 
actual ornaments at that time in existence 
within the four walls of the Bank ’3 pre¬ 
mises, would have shown that the Bank 


was unsecurei and on the road to ruin. 
The relevant articles to which our atten¬ 
tion has also been drawn are Article 81 
dealing with payments of dividends, Article 
88 dealing with the keeping of accounts 
and of the monies received and Article 73 
dealing with the relation of the Manager 
to the Directors and the superintendence 
and control which they undertook to 
exercise over him. ' -• 

With regard to the history of the Bank 
and iis financial position from time to 
time and the causes which brought about 
its failure, the Liquidator’s report, was 
admitted in evidence with the consent of 
the Advocate for the defendants, and of 
Mr. B. L. De who appeared in person, as 
showing accurately the figures to be 
found in the books subject to the defen¬ 
dants’ objections to any omission, modifi¬ 
cation, addition or explanation which 
they might establish by their evidence and 
from the report and from the evidence 
of Mr. Maurice Govia who although not 
actually responsible for the report, has 
worked as the representative of the 
Liquidator in Allahabad and investigated 
the affairs of the Company on behalf of 
the Liquidator—the principal of the firm 
himself being unfortunately prevented 
from giving evidence bv indisposition it 
was clearly established, and net challeng¬ 
ed by the defendants, that although 
possibly profits were made in the early 
years of the Company’s existence—to 
what extent he was unable to say all 
profit ceased in the year 1915, and that 
from that year the Company was carrying 
on at a loss. Inasmuch as it was paying 
a large dividend through the course of 
the years with which we have to deal, 
namely 1915 to 1923, things were slowly 
but steadily going from bad to worse, and 
at the date of the liquidation, it had sub¬ 
stantially no securities in its possession 
against a liability of considerably more 
than 2 lacs. The Liquidator sa^ s that 
such ornaments as there had been in the 
possession of the Company as against 
this liability of 2 lacs, namely about 
Rs. 21,000, had been surreptitiously and 
dishonestly re-mortgaged by Kedar Nath 
for his own purpose to other persons. 
This transaction of re-mortgaging was 
to some extent authorised by a resolution 
of the Directors. It has formed the sub¬ 
ject of another litigation between the 
Liquidator and the sub-mortgagee, and 
need not be further considered as it has 
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no real bearing on the question we have 
to determine. It merely illustrates one 
of those acts of a dishonest Manager 
which the most competent Board of 
Directors exercising due care may be 
unable to prevent. That is to say, they 
may authorise by a solution the raising 
of a loan on security to a limited amount-, 
and thereby give a dishonest Manager an 
opportunity of surreptitiously misappro¬ 
priating securities not covered by the 
resolution and so rob the Company. The 
Directors are not charged in regard to 
this matter, bub an inspection of the 
balance-sheets from year to year shows, 
when the statements in them are com¬ 
pared with the state ol things disclosed 
when the Company came to grief, a 
startling contrast and a state of things, 
the knowledge of which could not have 
been withheld from any Director who 
took the least trouble to acquaint him¬ 
self with the affairs of the Bank. The 
Company were paying and advertising 
themselves as paying to depositors 6*4% 
interest on fixed deposits for 12 months 
m ; on 9 months deposit, 4on 6 
months, and no less than 6J4% on the 
Family Endowment Fund. They were 
at the same time paying to their share¬ 
holders dividends varying in the years 
with which we have to deal between 9% 
and 7 & 1/2% on paid up capital of about 
R.8. 64,000. They were advertising on 
the front page of their balance-sheet a 
yearly increasing working capital which 
amounted in the last year to Rs. 2,18,743. 
That sum represented the total of the 
paid-up capital to which I have just 
referred and of the amounts of deposits 

and Endowment Fund which the public 
and their customers had entrusted to 
them. Substantially as against this 
liability the Bank was said to hold assets 
in the form of debts considered good, in 
respect of which the Bank was fully 
secured in the last year stated at 
Rs. 2,18,600. The truth about that is 
that >ear after year nobody could possi¬ 
bly have considered the majority of these 
debts to be good at all. In substance, the 
only person who knew anything about 
them was Kedar Nath Mitra, and, as will 
appear in a moment, he knew perfectly 
well that a very large quantity of them 
were hopelessly bad. Ther Directors, as 
appears from their admissions, knew 
nothing whatever about them at all and 
certainly never considered, them, and as 


to the securities, they never took the 
trouble to enquire into or to see the 
ornaments which were actually in the 
Bank’s premises visible to the eye and 
which were the only goods which thte 
Bank purported to hold. It is idle to 
contend that the Directors were not 
expected to exercise some judgment with 
regard to the acceptance of loans on 
security. No complaint, as I have already 
stated, is made in this charge against 
them that they are not experts in 
jewellery and that they have failed to 
estimate the value of the securities 
accurately. But from time to time loans 
were submitted to them for their approval 
and a statement was made of the security 
offered, and such matters were of course 
in the strict conduct of business bound to 
be submitted to them because of Articles 
74 and 75. But a very simple calculation 
will show that the amounts which each 
Director yearly stated to be debts fully 
secured, had no relation whatever to the 
amount of actual loans which they had 
approved during the past 12 months. It 
is admitted that not one of these Direc¬ 
tors ever asked a question of the Manager 
with regard to the names of the cus¬ 
tomers, the character of the customers, 
their position in life, or the securities 
which they had either individually or 
cumulatively desposited with the Bank, 
if any single Director had spent a casual 
half hour either in perusing the list of 
the debtors, or in calling for the security 
or in looking at the books of the Com¬ 
pany in which the debtors, names ap¬ 
peared, he must have discovered certain 
obvious facts. To take one salient 
illustration, amongst the debts alleged to 
have been fully secured and entered in 
the Company s books as an asset was at 
the time of the liquidation an accumulat¬ 
ed liability oj principal and interest due 
to the Union Bank from the Tata Indus¬ 
trial Bank. At the time when these 
entries were made and the Tata Indus¬ 
trial Bank was being treated as a debtor 
of the Union Bank, the Tata Industrial 
Bank, it is not too much to 3 ay, was 
known by name throughout India as a 
substantial and, as far as the public 
knew, a very flourishing concern in 
Bombay, bearing the name of a distin¬ 
guished and successful man of business 
in Bombay. It is not disputed that the 
notion of the Tata Industrial Bank 
coming to Allahabad to borrow money 
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fioii) the Union Bank, was I'idiculous 
upon the face of it, and would be bound 
to arouse the suspicion of any body. The 
account of the Tata Industrial Bank 
showed that they had borrowed from 
time to time not very large sums, 
Rs. 1,500 or 2,000 or perhaps even 
more and that they had agreed to pay for 
the advantage a high rate of interest. Of 
course they never paid a pice, because they 
had never borrowed the money. But the 
account, if looked at, shows on the face 
of it that they were in default and al¬ 
though there were cash entries suggesting 
that they had made pa} meets which took 
the original date of the loan out of the 
mischief of the statute of limitation, the 
principal and high rate of interest was 
running against them year by year so that 
the ultimate result boro to the original 
loan the proportion which is only to be 
found where an exhorbitant money-lender 
is cnarging a high rate of compound 
interest against a poor defaulting debtor 
in need of immediate cash. Mr Do, who, 

was a Director during a large portion of 
the currency of this loan, and the Auditor 


who included it in the debts fully secured, 
and therefore^the assets of the Bank, said 
about this : If I had properly examined 
the accounts, 1 would have found that the 
Tata Bank had not paid a farthing of 
interest. I think it was my duty to havo 
insisted upon an explanation why the 


Tata Bank had not paid a pice. It would 
have aroused the suspicion of any ordi¬ 
nary man. The entry against the Tata 
Bank now looks to me as a palpable sham. 
I did not take the slighest trouble to ask 
the Manager, Kedar Nath Mitra, the 
history of this debt.’’ It is inconceivable 
how any Auditor doing his duty could 
possibly, finding the Tata Industrial Bank 
defaulters to such a large amount at such 
a high rate of interest with a small 
concerri like the Union Bank in Allahabad, 
have failed to ask the Manager about it. 
The same observatior applies to all the 
Directors who failed as they did undoubt¬ 
edly fail, to ascertain from the Manager 
the names of their customers. Had one 
of them discovered this fact, he must 
have known at once that the Bank’s busi¬ 
ness was being fraudulently conducted. 
The Directors’ attention was specifically 
called to the Tata Industrial Bank in this 
way. Kedar Nath Mitra suggested to the 
Board, on the 19th of March, 1919, as 
appears in the evidence, that he should be 


allowed to invest the money of the Union 
Bank in the purchase of one hundred Tata 
Industrial Bank shares. The fact is that 
this is almost the only attempt the Direc¬ 
tors ever made to invest any part of the 
capital of the Bank in outside security, if 
nrt the only. The Directors in 1919, and 
those who approved the next balance 
sheet, never took the least trouble to as¬ 
certain whether these shares had been 
purchased, in whose name they were, and 
where they were kept. They were never 
seen. All we know about them is that 
according to the statement of the Company 
with which the Tata Bank has now been 
amalgamated shares of the Tata Bank 
were purchased from Kedar Nath Mitra 
at some subsequent date, and the money 
was paid to Kedar Math Mitra*3 agent in 
Bombay. That investment of the Union 
Bank authorised by the Directors appa¬ 
rently went straight into the pocket of 
Kedar Nath Mitra, and no one appeared 
to take any trouble to ascertain where 
the shares were, nor was the investment 
specially referred to in the subsequent 
balance-sheet. But one would have 
thought that a transaction out of the 
ordinary course of the Bank’s business of 
tliat kind placed upon the Directors the 
business duty to see that it was carried 
out and if, as I have already pointed out, 
the name of the Bam had been searched 
for in the hooks of the Company, the 
state o v f this fictitious account would have 
been discovered. It is true to say and 
we accept the view that if the Directors 
had discovered the truth or anything like 
it, they would have immediately put down 
their foot and brought it to an ond. The 
same observation, as has been made about 
the Tata Bank, may be made about the 
series of family loans which at the date 
of the liquidation were outstanding against 
Kedar Nath Mitra’s family. These loans 
included a deceased brother, a penniless 
brother, who has admitted in this Court 
that he signed a promissory note for Rs. 
5,000 for an alleged loan made to him by 
Kedar Nath Mitra when no money passed 
at all and Kedar Nath Mitra’3 wife. The 
total amount of irrecoverable loans ad¬ 
vanced by the Company through Kedar 
Nath Mitra to his own family together 
with accumulated interest amounts to Rs. 
56,172. The fi'gure includes his own over¬ 
draft of Rs. 18,000. Here again it must 
be observed that this class of debt which 
the Directors unknowingly permitted to 

s 0 
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be entered in the balance sheets as debts 
fully secured, was not a sudden phase. 
They were all debts long outstanding 
carried forward year by year with the 
accumulation of interest which added to 
the totaKliabilifcy appearing year by year 
in the Company’s books represented a 
large portion of the apparently substan¬ 
tial business of the Bank. When it is 
said against the Directors that this money, 
alleged to have been lent to the Tata Bank 
and alleged to have been lent to the family 
of Kedar Kath Mitra, simply went into 
the pocket of the Managing Director and 
was a dead loss to the .Company, can a 
Director be heard to say : “ We knew 
nothing of all this, because we did noth- 
ing, we asked questions, we never knew 
who the debtors of the Bank were, we 
never troubled to ascertain what the 
securities were which the Bank held.” To 
pay as the Bank purported to pay a high 
rate ol interest to depositors and a large 
yearly dividend, the Bank must have been 
earning a substantial gross profit. It could 
not do the business, and pay the divi¬ 
dends, which it was doing without earn¬ 
ing substantial profits. Where did the 
Directors suppose that these large profits 
were coming from ? The law, according 
to my view, clearly established by the 
authorities in the English reports, makes 
them at any rato fiduciary custodians of 
the money entrusted to the company by 
the depositors, and of the ordinary capital 

subscribed by the share-holders, and the 
moie satisfactory on the face of it, the 
more glowing in character the success of 
the Bank appeared to he, the more the 
Directors, one would have thought, were 
called upon as ordinary responsible busi¬ 
ness men to satisfy themselves that these 
large profits were really being made. In 
the course of the cross-examination of Mr. 
Govia a question was put to him suggest¬ 
ing that a Bank might in the case of a good 
delator treat a* realised, income due by 
way of interest which had not been paid or, 
m other words, that according to sound* 

• hanking business, it is legitimate in the 
case of a good debtor to treat as profit 
earned that which has accrued due al¬ 
though it has not been paid, and Mr. 
Govia said that he would not be surprised 
if he found that Banks were in the habit 
0 doiog that. But of course a Bank 
oan only justify doing that, and the Direc¬ 
tors can only justify a payment out of 
profits, which means realised profits. If 


they have satisfied themselves that the 
debtor, whose particular liability for in¬ 
terest has fallen due but has not been paid 
is a man whose liability n as good ae 
cash, and if in a succeeding year he again 
does not pay, it is their duty to write 
that off as a loss in ti.e following year’s 
profits and loss account until the sum is 
realised. That is to say that which is a 
legitimate risk for a business man to take 
in a sound business concern, can only be 
justified wnero the Directors have taken 
reasonable care to satisfy themselves that 
the debtor is a solvent person, and that 
though he is tempoiarily in arrears, the 
liability is a good one, and it seems to me 
that whore it is shown afterwards that 
the debt was a bad one, a Director cannot 
escape from liability by merely saying : 

I shut my eyes. I knew nothing about 
the debtor. It did not matter to me 
whether it was good or bad. I knew no¬ 
thing about it.” In matters of this kind 
it seems to me as an ordinary business 
consideration, that the shareholders 
must ho taken to say to the Directors : 

^ o select you as Directors and we en¬ 
trust all our monies and the management 
of our interest with you, and we look to 
> ou to protect us. Taking the last year 
or two as an illustration of the extent to 
which the capital had disappeared, the 

working capital, as I have already men¬ 
tioned, is there shown to be something 

more than two lacs. That capital is a 
security to the depositors who look for 
payment of the amounts which they have 
deposited, bo the creditors who look to 
the Bank for payment of what is due to 
t hem, and to the share-holders who look 
for recoupment of their investments, 
faking a general view of the matter, it 
appears that in this case something more 
than half a lac, namely Rs. 56,000, dis¬ 
appeared in the loan to the Mitra family 
something like Rs. 56,000 or more than 
hall a lac, disappeared in the bad debt 
which was never secured, of the Anna¬ 
purna Company ; something like R s 

1,000 a year, representing, according to 

the evidence of the liquidator, the actual 
loss that this company was making multi¬ 
plied by the 9 years with which we are 

^ n onn ned b !’-? g3 Che tigure to abou t Rs. 
«5b,000 ; while the amount which was 

divided between the share-holders in divi¬ 
dends during the same period amounts to 

Z 1 y Ju’ 00 , 0 , rUpe6S ' Withoufc being 
able at this date to affirm positively, one 
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can only say that- these calculations 
appear to explain the disappearance of the 
capital which year hn year the Directors 
were showing to the shareholders, the de¬ 
positors, and other creditors, was in the 
possession of the Bank fully secured. 
The liquidator in the course of his evi¬ 
dence showed how he arrived at the con¬ 
clusion that the Company, was carrying 
on at a loss. He drew our attention to 
the fact that at the end of 1917 the total 
arrears of interest were Rs. 30,819 but 
the way he put it was this. The interest 
which was actually paid by the debtors to 
the Bank in 1917, as shown by the books, 
was Rs. 4,660 as against expenses of Rs. 
8,600 showing that on the actual working 
of the business there was a lo-s of Rs. 
4,000 per annum, and inspite of that a 
dividend was declared of Rs. 4,464. He 
further stated that a study of the books 
shows that in order to justify on the face 
of the books the payment of those divi¬ 
dends, the interest which they were earn 
ing was roughly speaking l/5bh of ,he 
outstanding principal, or, in other words, 
20% on the outstanding loans, and he 
also showed that a careful examination of 
the books by the Auditor or any Direc¬ 
tor, who was desirous of checking the 
monthly statements or the yearly 
balance-sheet, would have shown, for 
example, that whereas in the year 1919 
Rs. 11,862 was due as interest, only Rs. 
5,000 was realised, in 1920 where Rs. 
13,034 was due by way of interest, only 
Rs. 3,964 was realised, in 1921 whereas 
Rs. 13,638 was due by way of interest, 
only Rs. 5,256 was realised. It seems to 
me that all this, which appears from a 
cursory examination of the books, throws 
upon the Directors, the defendants to this 
charge, the onus of showing that they 
acted reasonably and had real grounds* 
such as would operate upon the minds of 
business men, for believing that these 
false balance-sheets and false statements, 
that had been published, were really true. 
They have said over again—it is not ne¬ 
cessary to repeat at length their deposi¬ 
tions—that they had no reason to sus¬ 
pect- Mr. Gbose, for example, who was a 
Director throughout the whole period, 
and whose attitude fairly represents that 
of the others, said : * Had I looked at the 
books, I would have come to know the 
g tate of things. I never saw the Tata 
s hares. I never saw any security. I did 
n ot know anything about them, and I did 


not know anything about the ornaments 
which the Bank held. I did my best at 
the meetings. I hid no reason to sus¬ 
pect that anything was wrong.” From 
time to time it does appear that an effort 
was made by individuals to keep some 
check upon the conduct of the Manager. 

In 1915 a Mr. Bhargava complained, and 
wrote a note in the minute book of the 
general meeting of share-holders,-drawing 
the attention of the share-holders to doubt¬ 
ful debts,and saying that dividends should 
not be paid out of capital, and that the 
Articles of Association had been ignored.It 
is not clearly shown that this pretest was 
brought home to any of the persons be¬ 
fore us, as none of them, it appears, 
were Directors at that time. But it 
merely illustrates the sort of standard .j 
which a business man would ordinarily 
set himself as a Director who undertook 
to the share-holders to look after the 
business and control the management. 

Again in 1923 Mr. Asotosh Mukerji in the 
month of June complained that the Direc- 
to *s of the proceeding meeting in May 
had given the Manager too wide a power 
to deal with the investments of the Bank 
and he was overruled by the other Direc¬ 
tors in that particular meeting. It was 
that resolution which Kedar Nath 
used as the authority for re-mortgaging 
the ornaments. These are matters which 
indicates when certain Directors chose to 
open their eyes to anything at all, what 
they thought it their duty to do. The 
transaction with regarl to the Annapurna 
Company, which ca ne to the knowledge 
of many of them and which was a debt 
which was a constant source of enquiry, 
was one of those circumstances which, 
according to ordinary business standards, 6 
ought to have pub the Directors for the 
time being upon enquiry with a regard bo 
the other transactions of the Bank. In 
1915 the liability of the Annapurna Com¬ 
pany had amounted bo Rs. 42,000 for 
which there was no security. A share¬ 
holders’ meeting was called, a committee 
of ohe Directors was appointed and a re 
solution was passed distinctly prohibiting 
any further business with thU company 
without further security, but as the result 
of this, little or nothing was done. It j 
looks from the Liquidator’s report .on 
page 9 a 3 though inspite of the resolution 
that no further business should be bran- r 
sacted, further business wa3 transacted. 

It is true that interest would be acoumu- 
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lafcing upon this account automatically. 
There is no evidence before us as to how 
the amount was accumulating. The An¬ 
napurna Company is hopalessly insolvent, 
is in liquidation, and its books of account 
are said to be in a state of utter disorder, 
but between 1915 and 1917 the amount 
increased by 4,000 and between 1917 and 
1919 it increased by Bs, 8,400. A com¬ 
mittee was appointed containing several 
persons besides Directors, and in the re¬ 
sult the Bank was supposed to have 
secured possession and control of the An¬ 
napurna grain as a preliminary step to a 
complete mortgage. Ultimately in 1923, 
8 years after the resolution of the share 
holders, a mortgage-deed was brought 
into existence. It probably surprised 
nobody that by that time there was no 
grain. Where the grain went to—which 
so much trouble had been taken to cap¬ 
ture and secure anu to pat under double 
locks, with one key in the pocket of each 
indepsndent authority interested in it— 
nobody to this date has been able to ex¬ 
plain, and probably nobody ever will. 
Its disappearance as an asset of the An¬ 
napurna Company and as a security to 
the Bank, is as mysterious as that of 
Kedar Nath himself. But can any rea¬ 
sonable person say that the absence of 
security for this loan, as far back as 
1915, and the complete failure on the 
part of Kedar Nath and of the Board to 
secure the Bank with regard to this largo 
liability was not sufficient to create sus- 
pic n and doubt in the mini of any rea¬ 
sonable person with regard to tne satis- 
fa Jtory nature of the business ? 

A further observation rau 3 t be made 
with regard to the statement in the ba¬ 
lance-sheet relating to the Beserve Fund. 
The Auditor, Mr. Do, who signed this 
balance-sheet was recalled, and all he 
could say wa3 that it was a misnomer. 
It is idle for Directors to say that they 
are not responsible to the share-holders 
or to the creditors, or under this section 
for failure to carry on their duty, because 
they did not understand the business or 
because they knew nothing about it. To 
accept such a dictum would involve hold¬ 
ing that the less the Directors, knew, the 
less their liability for misfeasance com¬ 
mitted in the conduct of the business, 
and here although the ordinary meaning 
of a reserve fund is perfectly 'well-known 
and must have been perfectly well-known 
to all as an accumulation from annual 


profits put by as security against some 
contingency for which it may be required, 
this reserve fund with accumulations en¬ 
tered in the balance-sheet with all the 
appearance of a flourishing and well secu¬ 
red Bank, had no meaning whatever. If 
it is put into the balance-sheet as the 
liquidator, Mr. Govia, explained to the 
Court, as a liability being treated for 
that purpose in the same way as profits 
actually .earned in the year’s working 
there ought to be an asset upon the other 
side corresponding to it generally in the 
shape of some gilt-edged security, or 
other sound investment. As a matter of 
fact this reserve fund was not only a mis- 
nonier, as Mr. De called it, it was a sham 
and a fraudulent statement, and wa 3 in 
faco money which had been issued by way 
or loan to the debtors of the Company. 

Under these circumstances I come 
without hesitation, or perhaps I ought to 
say, I should come without hesitation 
independently of any authority cited to 
us, to these definite conclusions. This 
company made no profit whatever from 
and including 1915 ; every rupee distribu¬ 
ted by way of dividend was part of its 
capital ; all the dividends for the year 
1915 jnwards were paid out of capital ; 

I am satis ied of that as a fact that al¬ 
though the Directors honestly did what 
they did trusting in Kedar Nath, the 

duty imposed upon them by the Articles 

was such giving due weight to every¬ 
thing which they have said—as to place 
the onus upon them of showing that they 
acted reasonably. I, therefore, hold that 
they are pnma facie liable under S. 235 
and that they have failed to discharge the 

bv U ^s’l Ch t n imi ’ oses upon them 

by b. 281 Out of respect, however, to 
the learned arguments addressed to us on 
behalf of the defendants, and recognizing 
that the principle underlying the adminis¬ 
tration of these sections must be governed 
by the authorities upon the question in 
ungland, which of course I am prepared 
in every way to follow as far as I can 

ST® u 6y n aPply T t0 the Particular case 
before the Court, I propose to deal shortly 

with the cases upon the subject. The 
best point taken on behalf of the defen- 
dants and .t applies to every defendant 
in a greater or less degree, except Shan 
ker Prasad, whose claims to be a Direc¬ 
tX ^ W A° Se upstanding of the mat¬ 
ters which he professed to carry out was 

less than that of anybody conneited with 
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this case—is whether this claim is, and 
to what extent, barred by sub-S. 3 of 
S. 235. It has been held in India by the 
High Court of Lahore—the case is not 
reported in the authorized reports -Bank 
of Multan v. Huham Chand (l), that 
under this provision, Article 36 applies to a 
claim by a Liquidator under S. 235. With 
great respect to the learned Judges who 
decided that case, I am unable to adopt 
that opinion for the reason that Article 36 
deals with compensation for malfeasance 
and misfeasance independent of contract, 
and I am of opinion that this claim is not 
independent of contract. I am unable 
also to see how Articles 115 or 116 can be 
made to apply to a claim under this 
section. To my mind these deal with 
claims for compensation made in respect 
of a specific breach ol a specific contract 
made by one or more individuals with the 
person making the claim. In the case of 
Article >15 a reference to successive 
breaches or continuing breaches rather 
emphasises that view, and 1 find a diffi¬ 
culty in applying this Article to a claim 
by a Liquidator. It has been said that 
S. 235 creates no new rights, but as is 
pointed out in the latest edition of 
Buckley on Companies (1924), tbe state¬ 
ment is only partially accurate. No doubt 
it provides machinery for enforcing claims 
which exist independently of the section, 
but so far as a Liquidator is authorized 
by this section to apply, in the interest of 
creditors and depositors who have lost 
their money, to enforce a claim against 
the Directors under the section, it seems 
to me that a new right in him is created. 
If any Article is to he applied at all to 
the date from which the liability first 
came into existence by reason of the act 
of misfeasance, or breach of trust, which 
the person is proved to have committed, 
it seems to me that the only Article which 
at all fits the case is Article 120, which 
'provides a term of six years for every ca^e 
not otherwise provided by the Act. If one 
were driven to do so, the fact that it 
would result in destroying the value of ohe 
section, would be no reason for ret using 
to apply a particular Article, hut in asking 
myself the somewhat difficult question 
what the Legislature had in view when it 
enacted sub-S. 3 to S. 235, I cannot shut 
my eyes to the fact that if they intended 
that the liability of a Director for breach 
of trust and misapplication of funds 
“( 1 ) 1 ^ 31^7581 


should be barred, either from the point of 
view of tort after two years, or from the 
point of view of breach of contract after 
3 yeirs, they might just as well not have 
enacted S. 235 at all. I do not hesitate 
to say that after an experience of 9 years 
in this Court of winding up business, such 
a provision would render in India S. 235 
almost a nullity. This much is clear, 
that the Legislature distinctly retained 
from segregating the various claims which 
can be made under S. 235, and applying 
to them the appropriate Article in the 
Schedule. It may be said that they 
threw that extremely delicate and difficult 
task upon the Judges instead of discharg¬ 
ing it themselves, but giving the best 
effect I can to the apparent intention dis¬ 
closed by the language used, I am of 
opinion that it is only a statutory bar to 
the right of the Liquidator to make his 
application against a defaulting Director, 
and that whatever article of the statute 
of limitation is applicable, tho time begin* 
to run from the date when tho liquidation 
took place, when the Liquidator first had 
the right vested in him. The result is 
that no Article of limitation can possibly 
be a bar to this application, and I hold 
that sub-S. 3 is no bar. In re. National 
Funds Assurance Company (2), it was 
held that the powers of liquidator of a 
limited company are more extensive, than 
those of the company prior to the winding 
up order. With regard to the meaning of 
S. 235 and the mischief which it aims at, 
and the question whether bona fides is an 
answer to a charge of having misapplied 
monies of tho Company by payment of 
dividends out of capital, I refer to what 
the Master of the Rolls said at page 128 : 

“ That being so, the only question which 
remains is, have tho directors, in the 
words of the Act of Parliament, # mis¬ 
applied any monies of the company ? I 
think they have misapplied them by divid¬ 
ing the capital among a portion of their 
shareholders. That appears to me to be 
a plain case of misapplication within the 
very terms of the section.” The next 
authority which is material is the well- 
known case, In re. Oxford Benefit Building 
and Investment Society (3), a case which 
so far as the Directors were responsible 
for having paid dividends out of capital 

(2) [1878] 10 Ch. Div. 118=48 L. J. Oh. 163= 
39 L. T. 4-20=27 W. R. 302. 

(3) [1386] 35 Ch. Div. 502=56 L. J. Ch. 93— 
55 L. T. 598=35 W. R. 116. 
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in consequence of having invested the 
Company’s funds on bad securities,-is very 
like this case, and in principle almost on 
all fours with it. I refer to what Mr. 
Justice Kay said on page 511 : 

“ ISow the basis of this estimate in 
every case was an assumption that every 
one of the securities on which the com¬ 
pany were advancing money was ample 
to provide for principal, interest and costs 
in respect of the advance. And for this 
they had nothing but the assurance of the 
surveyor and secretary, Mr. Galpin. He 
it was also who estimated, according to 
the 5 per cent, table, the present value of 
the instalments which each mortgagor 
had to pay. The auditors neither checked 
the valuation of the securities nor the 
actuarial estimate of the mortgagors’ re¬ 
payments, and yet the directors, who 
were forbidden by their Articles to pay 
any dividends, except out of realized 
profits, paid every dividend out of what¬ 
ever monies they happened to have in 
hand, which has been (tailed in the argu¬ 
ment the lloating capital, and never 
attempted in any report or balance-sheet 
to distinguish realized profits from the 
estimated profits which they thus pur¬ 
ported to divide, or to ascertain out of 
what fund the dividends were actually 
paid. 

It has been argued thathis was cone 
bona fide , and that where directors in 
good faith have made an error it the com¬ 
putation on which their balance-sheets 
are founded, the Court will not lightly 
visit them with the consequences of a 
bona, fide mistake I confess 1 hardly 
know what is meant by bona fides in such 
an argument. I inquired whether there 
was any evidence that the Directors had 
considered the meaning of the Articles or 
had taken any advice upon them. There 
is no suggestion that they ever did so. 

There is nothing obscure or difficult in 
the constructor, and it seems to me in¬ 
credible that any man of business could 
suppose that this course of proceeding 
was a division of realized prolits " 

That ca-e was followed by Mr. Justice 
Stirling in the case of fjceh Estate, 
Building and Investment Compann v. 
Shepherd (4). With regard to the liabi¬ 
lity of an auditor he held : 

“that it was the-duty of the auditor in 
auditing the accounts of the company not 

" \ 4) [TsH’iiTe Ch. Div., 787=67 L. J. Ch. \ ^ 
57 L. T. 684—36 W. R. 322. 
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to confine himself to verifying tho 
arithmetical accuracy of the balance- 
sheet, hut to inquire into its substantial 
accuracy, and to ascertain that it contain¬ 
ed tho particulars specified in the Articles 
of Association, and was properly drawn 
up so as to contain airue and correct 
representation of the state of Company’s 
affairs.” 

With regard to the Directors who in 
that case were ignorant of the true state 
of the Company ’s affairs, hut had neglec¬ 
ted to enquire into or do anything by 
way of checking the conduct of the offi¬ 
cials, Mr. Justice Stirling said this: 

“The conclusion at which I have arri¬ 
ved, upon a Consideration of the whole 
evidence, is that the Directors never ex¬ 
ercised any judgment at all with refer¬ 
ence to these accounts, hut accepted 
without inquiry cr verification whatever 
Crab tree and Locking told them. In this 
respect they failed, as I think, to perform 
the duty cast upon them by the Articles 
of Assoeialion. That duty was to cause 
estimates of account to he prepared, and 
upon those estimates to recommend a 
dividend. In the performance of that 
duty they were no doubt entitled to avail 
themselves of the advice and assistance 
of their Secretary and Manager, and to 
obtain iy that advice and assistance 
such materials as were uroper for the 
purpose of enabling them bo decide upon 
the questions they had to consider; and 
having so done, they were hound to 
exercise their judgment as mercantile 
men on the materials which they had 
obtained. This, in my op inion, they 
never did; but in truth they delegated to 
Crab-tree the exercise of that judgment 
and discretion which it was their duty to 
take upon themselves. Upon the whole, 
although the Directors were, I believe, 
ignorant of. the true state of-tho Com¬ 
pany’s affairs, and although I find no 
trace of their having acted with the view 
of obtaining any improper benefit for 
themselves, I feel compelled to nold that 
they have fallen short of that standard of 
care which, having regard to the Oxfoid 
Case (1) they ought to have applied to 
the affairs of the Company in fho follow¬ 
ing respects:-(l) They never lequired 
the statement and ha lance-sheets to he 
made out in the manner presented by 
the Articles : ( 2 ) They lailec properly to 
instruct the Auditor, or, at all events, to 
require hirn fcorejort; on the accounts 
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and balance-sheets in the mode prescribed 
by the Articles: and (3) they were content 
throughout to act on the statements ot 
Crab-tree without inquiry or verification 
of any kind other than the imperfect 
audit of the accounts by Locking. 
Those accounts and balance sheets iid 
not truly represent the state of the Com¬ 
pany’s affairs: and that being so, I think 
that according to what is laid down in 
Ranees case (2) the onus is laid upon 
them to show that the dividends they 
paid were paid out of profits. This upon 
the evidence before me they fail to do.” 

finally it seems to me that the prin¬ 
ciple laid down hi re Sharpe, In re Ren- 
nett, Masonic and General Jjife Assurance 
Company v. Sharpe (b) governs this case. 
We wore, on behalf of the defendants, 
strongly pressed by the decisions in the 
cases of Kingston Cotton Mill Company 
(No. 2), (6) and Dorey v. John Cory (7). 

1 do not propose to discuss the Kingston 
Cotton Mill Comp my (6) at length. 1 
think it may be said t > represent the high 
water-mark of the immunity from legal 
liability of the ornamental and “do-noth¬ 
ing” Company Director. It seems to me 
that there is a broad distinction between 
the circumstances of that case and the 
circumstances of this case. It may well 
he that a director or a body of directors 
having apparently an honest Manager 
cannot be, under section 281, cidled upon 
to keep a constant watch anil check upon 
a fluctuating stock like yarn which is 
going in and out of the mill and which is 
being used daily in the handling of the 
company’s business. To impose sujIi a 
duty upon direct >rs, as the Courts have 
said, would lead honest men to refuse to 
undertake such a responsibility. But 


that is a very different thing from a Back 
Director taking no steps whatever to see 
that the Manager does not lend the funds 
id the depositors’ and shareholders’ 
capital to worthless debtors and to per¬ 
sons who offer no security. It seems to 
me that the case of the Kingston Cotton 
Mitts Company (No. 2), (fi) gives no as¬ 
sistance in deciding whether the Directors 
are liable in this case. The same J think 
must he said about the case of Dovey 
v. Cory (7), Mr. John Cory was in a very 

(bT [I* -1 l (’h. T)iv. 154 — >1 L. J. Ch. 103= 
65 C. T. 8i 6 -40 W. R. 241. 

(G) [L69G] 1 Ch. Div. 331-65 L. J. Ch. ‘290= 

',3 L. T. 745=44 YV. R. 363. 

(7) flCOl] J . C. 4 * 7=70 L. J. Ch. 753=^5 L.T. 
257 = 50 W. R. 65=17 T. L. R. 73 2. 


special position. Lord Davey, said and 
everybody must recognise that the ’case 
was a diliicult one.Mr. Cory certainly was 
guilty of doing very little but in that case 
in addition to the Manager, there was a 
Chairman of the Board who was actively 
interesting himself in the conduct of the 
Company’s business, and was no doubt 
trusted by the Directors, and allowed, so 
to speak, to do their work in seeing that 
the Manager did his, and it so hap¬ 
pened that this Chairman was not only 
dishonest, like the Manager, but was a 
brother of Mr. John Cory, and the 
Lord Chancellor emphasised the fact in 
hL judgment that he desired to he under¬ 
stood as dealing only with the facts of 
that, particular case. It does not seem 
t-o mo that the conduct of Mr. John 
Corj, which was in that case excused 
has any relation to the conduct of these 
Directors. Finally Mr. Peary Lai Banerji 
piessed upon u$ as being binding upon us 
with the force of a statute the dictum 
contained on pages 109 and 110 of the 
opinion of their Lordships of the Privy 
Council in the case of Prefonline v. 
Gmnier (8), where it is said by Sir Arthur 
Wilson, apparently in general terms, that 
attempts had been repeatedly made to 
render directors personally liable 
on the ground tbat they had 
trusted various officers of the com¬ 
pany and had failed to detect and 

had been misled by misrepresentation 
and concealment by such officers when 
there was no reason for doubting their 
fidelity, and that such attempts hid not 
he3n successful, and it was further said 
in the course of that passage that it was* 
sufficient to refer to the case of Dorey 
v. Cory (7). Paying all the respect 
which is due to auv dictum in an cpinion 
of their Lordships of the Privy Council, 

I can only say that if it is to he taken 
as a historical statement of fact, it 
cannot he accepted as accurate. In fact 
in that particular case, no negligence was 
found against the Directors. An appeal 
was brought against the decision of the 
Court below, bin so htfc'e headway did 
it make on the facts that the respondent’s 
counsel was not called upon, and the 
judgment does not profess to discuss the 
cases. 1 have already pointed out that 
the study of the case Dooey v. Cory (7) 
does not quite hear out the statement f 

Isj [1*)U7] A. C. 101=76 L.J. P. C. 4=05 L. r K 
6x3—.3 Masson 401=23 T. L. R. 27 
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made with regard to it in Sir Arthur 
Wilson’s opinion, and I hold myself 
not to be bound by that dictum if it is 
to be taken as laying down the law 
that wherever a Director honestly trusts 
a fraudulent Manager, he is free from 
all liability. 

Finally I prefer to base myself upon 
what was said by Lord Lindley in In 
re National Bank of Wales , Limited , (9). 
It is the same as the case of Dovey v. 
Gory (7), aod the judgment from which 
I quote, is the judgment of the Court 
of appeal read by Lord Lindley, Master 
ot the Bolls, overruling Mr. Justice 
Wright, who held John Cory to be 
liable. He says : 

“ The question arose, was it his duty 
to distrust the accuracy and confidence 
of what he was told by the General 
Manager and the Managing Director.' 

(It is to be observed that John Cory 
was relying on two persons each of 
whom was supposed to be independent 
of the other, one being in a position of 

authority.) 

“ It is a question," says Lord Lind¬ 
ley ‘ on which opinions may differ.” 

After further discussion Lord Lind¬ 
ley continues as follows :— 

" Cases such as these are always cises 
of degree. In Leeds Estate, Building and 
Investment Co. v. Shepherd (4) (to which 
I have already referred) the Directors 
trusted their manager and were held 
liable. They did not take the trouble 
to see that what he did was even ap¬ 
parently what he ought to have done. 
They delegated their function to him.” 

The case of In re. Denham (10) is 
more like the present case, and there 
the Director was held not liable. It 
appears that the ruling of the House 
of Lorfis in the case of Dovey v. Cory (7) 
does not question the' principles laid 
down in the judgment of Lord Lind¬ 
ley from which I have just made these 
extracts, and does not question the other 
authorities which were well-known at 
the time, from which 1 have cited pass¬ 
ages in this judgment.' 1 find myself 
unable to come to the conclusion that 
that case altered the law in any respect 
or made any modification of the princi- 

(0) [1899] 9 Ch. Div. 629 = 68 L. J. Ch. 634 
=81 L. T. 363=48 W. R. 99 
(10) [18S3] 25 Ch. Div. 752=50 L. T. 523= 
32 W. R. 487. 


pies on which this section had been 
administered in Er gland. 

I come without hesitation to the con¬ 
clusion following tho principles laid 
down in Epgland, and with due regard 
to the sections in the Indian Companies 
Act, that the Directors have failed to 
show that they had any reasonable belief, 
and that they are liable, each of them, 
for the payment which they approved 
either by resolution, or by signing the 
balance-sheet, and the report by which 
it was recommended for dividends paid 
out of capital from 1915 to 1923. This 
of course disposes of the case against Mr. 
De, so far as his liability as a Director 
is concerned, but it still leaves the ques¬ 
tion of his liability as Auditor to he 
disposed of. In my opinion Mr. De 
was guilty of signing a false statement 
of a balance-sheet as Auditor. Unless 
auditors are to he held strictly to their 
legal liability, however honest they may 
he, the object of the Legislature in 
requiring a certificate from them is 
absolutely defeated. I acquit Mr. De of 
any conscious iishonesty. I am not 
satisfied that he deliberately left the 
Board in order to become an Auditor. 

I believe he is both in the ordinary way, 
and so far as the conduct of this business 
was concerned, a perfectly honest man. 
But, on the other hand, I hold that he 
was utterly reckless and indifferent in 
his conduct as an Auditor. Ho had been 
in the employment of the Government 
in the Accountant-General’s office and 
was a certified Government Auditor, 
lie was trusted to discharge his, duty- 
having regard to the experience which he 
had derived from his previous service, 
ind, in my opinion, he allowed Kedar 
Nath to throw dust in his eyes and to 
deceive him in the most obvious manner. 
Mr. De says that if be had examined 
the books and asked for an explanation 
about the Tata Industrial Bank's liability, 
he would have discovered in two minutes 
that the affairs of the Bank were in a 
very critical state and that the depositors 
and creditors were being defrauded. He 
never asked a question and be signed 
a statement in the balance-sheet saying 
that he had received all the needed 
informations and explanations. These 
words are put in for the reason that an 
Auditor is not a mere arithmetical 
machine to check the figures in the hook. 
He should have satisfied himself not 
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only that tho accounts were correct, but 
that the hooks represented tho true state 
of affairs of tho Bank. This Mr. De 
adtrits he did not do. He also admits 
that he never took the slightest trouble 
to ascertain the facts. Here agi»n 
I do net think it necessary to quote 
from tho authorities. I think the 
statement which Mr. De himself signed, 
winch I have just read, sets out the 
standard which the law confers upon 
him without reference to any authority. 
But, in conclusion, 1 will refer to 
what I believe to he the correct 
statement of the Auditor’s duty, and 
one which has never been challenged, 
contained in the judgment of Lcrd Lrndley 
in hi re. London and (l an oral Tiank (No. 2) 

(n). 

“ An auditor has nothing to do with 
the prudence or imprudence of making 
loans with or without security. It is 
nothing to him whether the business of a 
company is being conducted prudently or 
imprudently, profitably or unprofitable*. 
It is nothing to him whether dividends 
are properly or improperly declared, pro¬ 
vided he discharges his own duty to t he 
shareholders. His business is to ascer¬ 
tain and state the true financial position 
of tho company at the time of the audit, 
and his duty is confined to that. But 
then comes the question: How is he to 
ascertain that position ? The answer is: 
By examining tho hooks of tho Company. 
But he does not discharge his duty by 
doing this without inquiry and without 
taking any trouble to sec that the hooks 
themselves show the Company’s true 
position. Ho must take reasonable care 
to ascertain that they do so. Unless he 
does this, his audit would he worse than 
an idle farce. Assuming tho books to be 
so kept as to show tho true position of a 
company, the auditor has to frame a 
balance-sheet showing that position ac¬ 
cording to the hooks and to certify that 
the balance-sheet presented is correct in 
that sense. But his first duty is to exa¬ 
mine the hooks, not merely for the 
purpose of ascertaining what they do 
'show, but also for the purpose of satisfy¬ 
ing himself that they show the true finan- 
Jcial position.of the Company. 

; As Auditor, therefore, Mr. Do must be 
declared to he liable for the last two 
years’ dividends, namely 1922 and 1923. 
In this respect Mr. Do is jointly and 

(11) (1895] 2 Cl>. TV v., 682. 


severally liable in each year with the 
Director* whom we hold responsible for 
that yeir. 

Mukorji, J.—After the very exhaus¬ 
tive judgment which has been just de¬ 
livered by my learned brother, I would 
harlly consider it necessary for me to say 
anything by way of addition. But hav¬ 
ing regard to the importance of this case 
to the community, which has been hard 
hit by the failure of the bank, I think I 
may as well state, very briefly, the reasons 
which have induced me to agree with the 
judgment of my brother. 

The liquidator has called upon the 
Auditor and the late Directors of the 
Union Bank to make good a large sum of 
Rs. 1,41,000 and odd on tho ground that, 
between themselves, they have allowed 
so much money of the Company to bo 
mis-spont. The application is one under 
S. 235 of the Indian Gompat.ies Act, 
1913. 

Two questions have been raise! by way 
of defence on behalf of tho Directors. It 
has been urged that the application was 
time-barred and, secondly it has been 
urged that the Directors acted in good 
faith and 1 onestly and, therefore, they 
are not liable. 

'The two defences raised are really the 
two main points to he considered in the 

case. 

On the question of limitation 1 think 
\rbiela 120 of the Limitation Act is the 
only Article that can be applied to the 
case. The claim is by liquidator who had 
no existence at the dates on which the 
amounts claimed are alleged to have been 
mis-spent. If the liquidator is given per 
mission hv the law to claim these monies, 
certainly it would be unfair and unjust to 
say that the claim became time barred 
before he came into existence. This is 
one of the reasons why I am nqahle to 
agree with the argument of the learned 
counsel for the Directors that Article 36 of 
the Limitation Act should he applied. 
Another reason which seems to ho strong¬ 
ly against this contention is the fact 
that Article 36 relates to cases of tort 
which are not provided for by the pre¬ 
vious Articles relating to particular cases 
of suits of that character. Article 36 
clearly mentions that it would apply in 
cases of misfeasance etc., arising out of 
matters independent of contract. The 
liability of the Directors is certainly not a 
matter indejiendent of contract. They 
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are bound by fche Articles of Association ; 
and by Article 50 of the Articles of Asso¬ 
ciation relating to this Company, the busi¬ 
ness of the Company is to be managed by 
the Directors. It can hardly he said that 
the Directors were men in the street and 
it was a sheer act of trespass that they 
committed in ordering payment of the 
dividend. A case of the Lahore High 
Court was cited to us bv the learned 
counsel appearing for the Directors, viz.. 
Bank of Multan v. Hulcum CJiand (l). 
It appears that three learned Judges of 
the Punjab High Court vere of opinion 
that Article 36 did apply to an application 
by the liquidator for recovery of money. 
One cf the reasons given by the learned 
Chief Justice in favour of the application 
of the Article was that if that Article did 
not apply, old and stale claims might be 
recovered. But a clear answer to this 
objection is provided in S. 235 itself. It 
gives the liquidator power to question the 
conduct not only of the Directors but of 
fche promoters of the Company. It is 
clear that all transactions smelling of 
breach of confidence may be called info 
question by the liquidator. The only 
check to be applied is that afforded by 
S. 281 of the Companies Act. If an act 
has been done honestly and reasonably, 
nobody need be liable. Further, if Article 
36 applied, a fraudulent Director has only 
to keep the shareholders and others in 
ignorance of their mischievous acts for 
two years, and he would be immune. It 
i8 clear therefore, that we cannot he 
guided by sheer considerations of policy 
in choosing what Article to‘apply. 

It was argued by Mr. Banerji, the 
learned counsel for the Directors, that if 
Article 36 did not apply, Article 115 w mid. 
He argued that if it was a matter of 
contract then Article 115 ought to 
apply. But if Article 115 applied, in this 
particular case Article 116 would apply 
as the Articles of Association have been 
registered under the law. Registration 
with fche Regisfcar of Companies is as 
much a registration within the Article 
116 as registration under Act 16 of 
1908. This was held in Ripon Press and 
Sugar Mill Co., Ltd. v. Nama Venlcata - 
rama Chetty (12). However, I agree with 
my learned brother that Article 115 or 
Article 116 has no application. They are 
meant to apply to particular and specific 

(12) [lyio] 42 Mad. 33—35 M. L. J, 253=24 
M. L. T. 246=48 I. C. 903=8 L. W, 354. 


contracts that are broken. As indicated 
above, Article 120 would seem to be fche 
only Article applicable and fche ‘ right to 
sue ’ would accrue only after the appoint¬ 
ment of fche liquidator, if not after he dis¬ 
covers fche mis-applicafcion of fche money. 

On fche question of liability of fcho 
Directors in general, I have to examine 
fche contention of fche learned counsel for 
fche Directors, viz : if the Directors act 
hones;ly they are immune. I should 
think that fche Directors, for being exempt¬ 
ed, must also show that they have acted 
reasonably.’ It is not necessary for me 
to explain fche reason of the rule but if 
one should seek it, it can be easily found. 
The directors of a company are really 
trustees on behalf of a large body of 
share-holders and people who deal with 
fche company and fche least that can be 
expected of them is that they should act 
honestly and reasonably. In so acting, 
they may become guilty of negligence. 
The law is prepared to excuse their negli¬ 
gence provided fche acts are honest and 
reasonable. If they are dishonest, of 
course, there is no escape. But if they 
are nob prepared to act reasonably, fche 
men should not take upon themselves tin 
onerous duly of discharging fche functions 
of a Director. 

The authorities on fche point, apart 
from fche law as enacted in sections 235 
and 281 of the Companies Act, have been 
considered by my learned brother and I 
do not propose to go over the same ground. 

1 will content my self with the examina¬ 
tion of facts and figures which go to 
establish that the Diiecbors have not 
acted reasonably in fcho matter of their 
charge. 

All fche Directors were examined in open 
Court on 'a previous occasion and they 
have all admitted those statements to be 
correct and they were given further op¬ 
portunity to add to their statements if 
they were s) inclined. ‘ Those statements 
are evidence in this case. A mere reading 
of the statements will show that each and 
every one of the Directors has contented 
himself with stating that he acted blind¬ 
fold, that he trusted the manager Kedar 
Nath implicitly and did just wliafc ho 
asked him to do. This implies that the 
servant of fche Directors became their 
master and fche masters submitted their 
judgment to the servant. Under No. 73 
of the Articles of Association, fche manager 
was to be, in all matters relating to fche 
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Company, subject to the superintendence, 
orders and control of the Directors. The 
Directors were even given power to dismiss 
the manager. If after all this power and 
if after the clear provision that it was for 
idle Directors to manage the business of 
the Company, the Directors submitted 
their judgment to the disposal of the 
manager, it can hardly be said that 
these gentlemen acted reasonably. [His 
Lordship here discussed facts and pro¬ 
ceeded :—1 


The facts noted above will clearly show 
that none of the gentlemen who figure as 
the Directors took any genuine interest 
whatsoever in the affairs’of the Company. 
They may have acted under the direction 
of Kedar Nath and with blind faith in 
him, hut it can never be said that they 
exercised any discretion whatsoever, much 
less to say that they acted reasonably. 

I agree, therefore, in bolding that fcho 
several Directors are responsible for having 
raid out, out of the capital, dividend 
during the several years in suit. 


Coming to the case of Mr. Dc, the 
Auditor, I agree with my learned brother 
that although no dishonesty can he im- 


loan advanced to him. No explanation, 
however clever, can really explain away 
this state of affairs. Yet Mr. De says 
that he examined the accoun; books and 
found them in order. 

I have already mentioned that year 
after year a very large sum of money was 
shown as interest earned by the Company. 
Mr. De as the Director of the Company 
from 1915 to 1921 might have known 
and subsequently as the Auditor must 
have been aware that the sum shown a3 
earned h id not really been realised by 
the company and that the balance-sheet 
was so designed as to show that the 
Company had an income large enough to 
justify the distribution of dividend. 

Coming to the reserve fund, Mr. De had 
to admit that there was really no reserve 
fund. He said that the money supposed 
to have been set apart as the-reserve fund 
was as much invested in granting loans 
as any other portion of the capital. The 
statement, therefore, in the balance- 
sheet, that there was a reserve fund was 
absolutely false. Yet Mr. Do had no 
hesitation in putting his signature and 
his certificate down to that statement 


puted to him in the sense that ho mis- and declaring that the statement was 


appropriated auy money of the Company, 
he really shut his ey9 3 and passed any 
accounts, as correct and good, that were 
brought forward before him by the 
manager Kedar Nath. I will give a few 
illustrations to show how that gentleman 
acted. His own evidence is nothing hut 
a string of confessions. At almost ever) 
*t.ep he admitted that many things that 
he did he ought not to have done and 
many things that he did observe ought 
to have aroused suspicion and he should 
have called upon the manage)' for genuine 
explanation. In the cash hook dated the 
10th of December, 1922, the loan account 
of Mahcndra Nath Mitter, a brother of 
the manager Kedar Nath, is shown. 
According to this account, Mahendra paid 
Rs. 3,900 principal amount and Rs. 4,290 
as interest. In the account of the same 


correct. 

Mr. De admits that he never examined 
the security supposed to have been in the 
custody of the bank although he had no 
hesitation in certifying that loans exceed¬ 
ing Rs. 2,00,000 were fully - secured. Be¬ 
fore he certified to the fact, he ought to 
have satisfied himself that there was 
something on which he could base his 
certificate although it may not have been 
his duty to count the security and to as¬ 
sess the market value of several articles. 
If a|hank possesses mortgage-deeds as secu¬ 
rity. f suppose, it would he the duty of 
the auditor to examine the deeds. Simi¬ 
larly in would he the duty of the auditor 
to satisfy himself that there really was in 
the possession of the hank the security, so 
as to justify him in saying that the loans 
advanced were fully secured. 


date, and really on the right hand side 
of the same page, the whole amount 
is shown as having been lent out to 
Mahendra Nath Mitter. This was clearly 
a manipulation of figures and nothing else. 
Mahendra Nath Mitter had long delayed 
payment and never paid anything, yet it 
was s-hown in his account that be had 
paid up his old debts and if anything was 
due by him it was on account of a fresh 


We find that by resolution dated the 
4th of June 1910, Mr. De, as one of the 
Directors, authorised the manager to 
raise a loan of Rs. 15,000 by pledging the 
ornaments in the custody of the hank. To 
he accurate, he ought to have examined 
whether the security which wa9 in the 
possession of the bank was still in its 
possession or had been pawned away in 
order to raise money. This was an im- 
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portanfc fact which the share holders and 
the public had a right to know and this 
fact was concealed. As a matter of fact, 
as already stated, the liquidator found no 
ornaments or only just a lew and of no 
value, in the possession of the bank when 

it failed. 

In my opinion, Mr. De has not acted in 
accordance with his duty as an auditor 
and must share the responsibility of the 
acts with the Directors. 

The liability of each Director and of 
Mr. De has been described in detail in 
my brother’s judgment, and I fully agree 
with his views. The dividends paid out 
of capital must be made good by the 
Directors who induced the payment on 
false balance-sheets and the responsibility 
must be shared by the Auditor in 3 ears 
1922 and 1923. 

The manager, Kedar Nath, not having 
been served with notice of these proceed¬ 
ings could not be proceeded against, and 
for the time being at least, he escapes a 
just liability. 

Thus the claim of the liquidator in res¬ 
pect of tho dividends pail out ol the 
capital is fully established. 

The liquidator claimed a sum of its. 
56,000 on ao?ount of the value of grain 
said to have been lost to the Company 
owing to the negligence of the Directors. 
This charge fails for the simple reason 
that there is no evidence to show what 
was the actual weight or value of the 
grain which it was supposed, Annapurna 
Co. possessed and offered to give as secu¬ 
rity. This branch of the case has been 
dealt with at length in the judgment of 
my learned brother and I do not I eel 
called upon to discuss it. Suffice it to say 
that I am in full agreement with him. 

The third and the last claim related to 
certain * floating account’. This part of 
the claim has been withdrawn and very 
properly. It was brought under a certain 
misapprehension of facts. 

The result is that I fully agree in the 
order proposed by my learned brother. 

By the Court—The order of the 
Court is that Mr Ganendra Nath Chose 
and Mr. 8 . L. De are jointly and severally 
liable and must pay to the Liquidator tho 
sum of Rs. 4,991 in respect of the year 
1915, the sum of Rs. 4,247 in respect of 
the year 1916, the sum of Rs. 4,310 in 
respect of the 3 ear 1917, the sum of Rs. 
4,379 in respect of the year 1918. Mr. B. 
. L. De, Mr. .T. N. Ghose and Mr. M. M. 


Banerji are hereby declared to be liable 
and must pay to the Liquidator the snm 
of Rs. 4,707 for f.he year 1919. Mr. B. L. 
De, Mr. J. N. Ghoso, Mr. M. M. Banerji 
and Mr. A«hutosh Mukerji are jointly 
and severally liable and .must pay 
to the Liquidator the sum of Rs. 4,824 
for the year 1920, the sum of Rs. 5,002 
for the year 1921, the sum of Rs. 5,121 
for the year 1922, and the sum oi Rs. 
5,323 for the year 1923, which will also 
include Mr. Shanker Prasad. 

The Liquidator must have his costs o! 
these proceedings from all the defendants, 
except Shanker Prasad, jointly and 
severally, the amount to he certified by 


us. 


The total amount wo worthy is Rs. 2,o00 
vhich is as follows To the learned 
:ounsel from Calcutta Rs. 250 for reading 
lie case, and Rs. 1,200 at the rate of Rs. 
L50 a day for 8 days, making :i of 

Rs. 1,450 ; Rs. 150 to Mr. Sanyai, Rs. 600 
;o Mr. Desanges for 6 days ; and Rs. 300 
special allowance to the Liquidator for 
preparing the case. The defendants must 
lay their own costs. 

A wheat ion allowed . 
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Walsh and Sulaiman, JJ. 

Begg Sutherland and Co. In re. 


Civil Mis. No. 123 of 1925, Decided on 
16th February 1925, on a reference made 
by the Commissioner of Income-tax. 

(a) Income Tax Act, Ss. 26, 2 (14) find 55 Suc¬ 
cessor is not bound to pan in respect of the prede¬ 
cessor any tar which the predecessors would not 


have been liable to pay. 

There is nothing in the Act which would justi¬ 
fy the Income-Tax authorities in imposing on a 
successor during the first year of assessment 
after the conversion a liability in respect of 
its predecessor which its predecessor would not 
have been liable to pay if it had continued 
in existence without any conversion. So a new 
Company is net liable to pay super-tax in respect 
of a year for which its predecessor was not Jiablo 
for super-tax. * CL 547 Cl] 

Where a firm which, as it was a registered one, 
was not liable to pay super-tax was succeeded by 
a Company which not being registered was liable 
to pay super-tax, 

Held ; that the Company was not liable to pay 
super-tax in respect of the prof ts npido by the 
firnfi h.oforn the conversion. U 53 i C 1, 2] 


J< M. Banerji —for the Company. 
fj. M. Banerji —for the Crown. 
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Walsh, J.— This is a reference, or a 
case stated, under S. 66 of the Indian 
Income- Tax Act of 1922 by the Commis¬ 
sioner of Income Tax for the opinion of 
the High Court. The facts are very clear¬ 
ly stated in the case and are as follows: — 
The business of the well known firm of 
Sutherland and Co., Cawnpore, was 
ca’ried on by a firm which consisted of 
certain ind v dual parbneis under the tills 
of MOf-s jrs. Bagg Sutherland ano Co. up to 
tlie 30th of April, 1922. On that date 
that firm, as a commercial or legal person, 
ceased to exist, and was succeeded by a 
private limited company which was known 
by the same name with the addition of 
the word limited.’ The agreement is 
not exhibited, but the point taken at one 
time on behalf of the Company by one of 
its representatives before the Commis¬ 
sioner, that the Company, was not tlie 
successor of the firm within the meaning 
of S. 26 of the Income-Tax Act has not 
been urgued by Mr. J. M. Banerji on 
behalf of the Company, and therefore it 
must he taken to he admitted that it is no 
doubt because it could net he reasonably 
contested. In a Company of this pros¬ 
perity making profits at a rate which 
involved them in liability for super-tax, 
some slight complications necessarily arose 
by reason of tho conversion, for this 
reason. Under S. 2, suh-S. 14 a firm may 
take advantage of a provision therein 
contained for registering itself, and where 
it does se, by operation of S. -m, the firm, 
being from that moment a registered firm, 
is not liable for super tax. In other words 
where a registered firm exists, i•. is not 
liable for super-tax on the whole of its 
profits made as such firm,but the individu¬ 
al partners are liable for such super-tax as 
individuals. On the other hand if the firm 
is an unregistered firm, the it is directly 
chargeable with supertax if it makes 
profits at a rate sufficient to create liabi¬ 
lity for super-tax, and in that event the 
partners are not chargeable for super-'ax 
if \ their firm has already paid it. The 
date of the conversion of the inn into a 
company, and the date of their annual 
accounting did not correspond with the 
dates adopted as the terminal of the 
financial year by the Income-Tax autho¬ 
rities. There was therefore a broken 
period to he dealt with and a broken 
continuity to he dealt after the date 
of^the conversion, and :or reasons best 
known to themselves, by mutual con- 
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sent, the Income-Tax authorities ard the 
new Company dealt with the profits in 
respect of which Income Tax was pay¬ 
able from 1921 to 1922 and from 1922 
to 1923 in one year of assessment, 
namely 19-3-1924. There was no at¬ 
tempt to shirk any liability, or to 
dispute the facts as they were. .In the 
result the profits which the firm bad in 
fact made during the last ) ear of its- 
existence were assessed at the maximum 
rate lor Income-Tax. In addition the / 
individual partners were, in accordance 
with the law, which we have just describ¬ 
ed, assessed to super-tax on their shares 
of the profits, the firm as a registered one, 
being exempt from super-tax. In addition, 
for the first eleven months of the existence 
of the Company which brought the assess¬ 
ment up to the 31st of March, 1923, there- 
by making the company's accounting year 
co-terminous with the financial year of the 
Income-Tax authorities, tho now Company 
was assessed in Income-Tax and also 
charged super tax at tho rate payable 
b> a company. It is not contended on • 
the part of the Income-Tax authorities 
that in the ordinary use of language, un¬ 
less there is some special provision in 
the Income-Tax Act by which they are 
caught, the new’ Company and the old 
firm had not discharged in every way 
their legal liability, or w’hat might he 
supposed 50 be their legal liability up to 
•31st March, 1923. But the case raises 
the further question whether the Com¬ 
pany is to he assessed in respect of the 
last year of existence of the firm, not 
merely on what was undoubtedly payable 
in law by the Company on the profits 
which the firm had made and on which 
it would have been assessed if it had con¬ 
tinued to exist as a firm, but whothor 
it is not also liable to he treated as a 
super tax paying person, because although 
its predecessor was net a super-tax pay¬ 
ing person, it itself is by the express 
language of the Act, and must he treated 
as what it is, even in respect of profits 
made anterior to its existence. We can 
only say that the proposition is sufficient¬ 
ly startling to came surj rise and to lead 
one to look for language absolutely 
unambiguous ar.d positive in its terms to 
create a special liability of that sort, 
which it w r ould be unlikely that any legis¬ 
lature would intend to impose if it really f 
understood what it was doing. The onl> 
argument submitted to us by the Govern 
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menfc Advocate od behalf of the Income- 
Tax authorities, D suggested by S. 26. 
Bub it ceitamly cannot bo said that S. 26 
contains any express provision upon the 
point, and the answer to the argument on 
behalf of the Income-Tax Commissioner 
really is that the conversion of the firm 
into the Company does not in any way 
affoot the profits made by the firm before 
the conversion, or the legal liability to 
Income-Tax which already existed before 
the conversion. All that the conversion 
effects is t) cause the Company to step 
into the shoes of the defunct firm as as- 
sessee for the per od of assessment, but 
it goes without saying, and is recognised 
throughout the scheme contained in the 
Act, that the liability to assessment is 
not conclusive as to the chargeabilhy in 
respect of the period for which such as¬ 
sessment is nade. To make the matter 
clear—if it is desirable further to do so— 
it is only necessary to point out that 
8. 26 provides that where any change in 
the ownership of business is made, the 
assessment shall be made on the person 
at the time of making the assessment. 
But the assessment ha9 to relate to 
periodical profits made as defined in the 
Act, and S. 3 provides that Income-Tax 
shall be charged for any year in respect 
of all profits of the previous year of , 
every firm. Whit therefore was to be 
assessed amongst other things upon the 
new C>mpany after the conversion in 
pursuance of the arrangements come to, 
to which we have already referred, were 
the profits, and the Income-Tax payable 
thereon as provided by law, of the year 
previous to the conversion. These pro¬ 
fits admittedly did not include a super-tax, 
and thero is nothing in the Act which 
would justify the Income-Tax authorities 
in imposing on a successor during the 
lint year of assessment after the conver¬ 
sion a liability in respect of its predeces¬ 
sor which its predecessor would not have 
been liable to pay if it had continued 
existence without any conversion. 

Our answer therefore to the first ques¬ 
tion is that the prefits for the period 1st 
May, 1921 to 30th April, 1922 are to be 
assessed as profits of a firm but the Com¬ 
pany is to be called upon to pay the 
amount which we understand they have 
done. 

To the second question to avoid ambi¬ 
guity we would say that there is nothing 
in the Income-Tax Act of 1922 which 


makos a rew Company liable to pay 
super-tax in respect of a year for which^ 
its predecessor w T as not liable for super¬ 
tax. 

We think that this is a case which re¬ 
quired careful handling and that the 
maximum fees should be payable on 
either side. We, therefore, direct the 
Government to pay Rs. 200 the costs of 
the other side, and we certify that that 
is a reasonable amount for the Govern¬ 
ment Advocate 

Reference answered. 
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Sulaiman, J. 

Gajraj Singh and others —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Rev. Re. 70 of 1925, Decid¬ 
ed on 17th March 1925, from an order of 
the Addl. S. J., Cawnpore. 

if Criming 1\ C„ S. 4% ( Proviso) and 
S. ‘203— Complaint dismissed under S. 203— Prov . 
to S, 430 does not a-pply. 

The Proviso to S. 430 cannot apply to a dis¬ 
missal of a complaint under S. 203 ; it only 
applies to the case where at accused person has 
been discharged. Hence, when a complaint is 
dismissed under S. 203, it is necessary to issue 
notice to the accused person before ordering fur¬ 
ther inquiry. [P 53 1 , C 1] 

G. IF. Dillon —for Applicants. 

M. Waliullah —for the Crown. 

Judgment.—This is a criminal revi¬ 
sion from an order dated the 20th of De¬ 
cember 1924, contained in the judgment 
in a case against the opposite party, 
directing that a case against the present 
applicants be started under Ss. 147 and 
323 of the Indian Penal Code to be tried 
by a Deputy Magistrate. 

The police cballaned the members of 
the opposite party under Ss. 147 and 325 
of the Indian Penal Code. A ;cross-com¬ 
plaint was filed by the accused persons 
in that case against the complainants 
under S. 147 and 323. A police report on 
this complaint was called for and after 
the accused in the case challaned by the 
police had been convicted, the learned 
Magistrate dismissed the complaint of these 
accused persons against the complain- 
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ants under S. 203 of the Code of Criminal 
Procedure.-, 

The accused persons appealed to the 
learned Sessions Judge who, upholding 
their convictions, dismissed their appeals. 
He felt inclined to hold that there was a 
free fight between both parties and nei¬ 
ther could have claimed a right of private 
defence. That finding' of course is in r.o 
way binding on the party consist ng of 
the complainants, nevertheless it was 
open to the learned Judge to order that 
further enquiry should he made into the 
complaint which had been dismissed 
under S. £03 of the Code of Criminal Pro¬ 
cedure The learned advocate for the 
applicants contends tint this order is im¬ 
proper because it was passe 1 without any 
notice to Ins clients and his contention is 
that no further enquiry should have been 
ordered without first giving an opportuni¬ 
ty to the applicants to show cause. 

Under the old Code of Criminal Pro¬ 
cedure it was held that when a complaint 
was dismissed under S. 203, it was not 
necessary to issue notice to the accused 
person before ordering further enquiry. 
In the case of Any an v. Bam. Pirbhan (l), 
Tudball, J. pointed out that such a notice 
was quite unnecessary. That case has 
been followed subsequently by Banerji, J.’ 
in the case of Emperor v. Liaqat Husain 
( 2 ). 

S. 436 of the old Code, however, has 
been amended under the new Code and a 
proviso to the following effect has been 
added : — 

' Provided that no Court shall make 
any direction in this section for enquiry 
into the case of any person who has been 
discharged unless such person has had an 
opportunity of showing cause why such 
direction should not be made. It is 
clear, however, that this proviso cannot 
lapply to a dismissal of a complaint under 
IS. 203 ; it only applies to the case where 
an accused person has been discharged. 
When no process is issued to the accused 
at all and he does not appear in Court 
and the complaint against him is dismis¬ 
sed summarily under S. 203, the accused 
person cannot he said to have been dis¬ 
charged.” It is only after he has appear¬ 
ed in Court and the evidence against him 
is found to be insufficient so as to make it 

(1) [1913] 35 All. 78 = 10 A.L.J. 531-18 I.C. 

146=14 CrL.J.218. 

c2) [1918] 40 All. 138=16 A.E.J. 30=43 I.C 

622=19 Cr.L.J. 20G. 
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unnecessary to call upon him to enter 
upon his defence that he can be discharg¬ 
ed. Unde** the old Code the Courts were 
utaniraous that in the case of the dismis- 
9al of a complaint under S. 203 notice 
was not necessary. The amendment has, 
in my opinion, left these rulings untouch¬ 
ed, for it is confined to the case of dis¬ 
charge only and does not apply to the 
dismissal of a complaint either under Ss.* 
203 or 201. 

The application, therefore, has do force 
and is dismissed. 

A pplication dismissed. 
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§ 

Mctkbrji and Da la l, JJ. 

Cha ■ i der Sen —PI ai n ti T— A pp all aat. 

v. 

Mohar Singh — Defendant — Respon¬ 
dent. 

Second Appeal No. 670 of 1923, Decided 
on 22nd July 1924, from a decree of the 
Dt. J.. Budaun, D/- 23rd February 1923. 

■jfc Civil P. C., O. G, It, 17— Allegations in plaini 
determine nature of suit — Suit brought under one 
section—Defendant Objecting—Offer to amend 
plaint to suit another section should be allowed. 

The nature of the suit is indicated by the 
allegations male in the plaint and not by quot¬ 
ing a section which does not apply. [P 539 C 1] 

Where a suit was brought under S. 1G5 of Agra 
Tenancy Act. bub on the objection by defendant, 
the plaintiff offered to amend the plaint so as 
to be one under S. 164, and the Court disallowed 
the same, 

Held ; that the amendment ought to have 
been allowed. [P 539 C t] 

P. L. Banerji and IPS. Bzjpii —for 
Appellant. 

Kailas Nath Katju —for Respondent. 

Judgment.—The judgment of the 
learned District Judge is entirely unten¬ 
able. The suit out of which the appeal 
arose was for profits brought by a co¬ 
sharer against a son of a deceased 
lamhardar. The lamhardar was not the 
lamhardar for the tfholo maknl but ho 
was the lamhardar for a ten biswa patti. 
The plaintiff accordingly described the 
defendant and his late father as co-shirer 
an 1 he head’ed his plaint as a suit brought 
under S. 165 of the Tenancy Act. The 
defendant took no exception to this des¬ 
cription of the suit in the written state¬ 
ment and no issue was framed in the 
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Court of first instance which can indicate 
that any such objection had been taken 
before it. The suit was decreed partially 
and there was an appeal by the defen¬ 
dant. There was also a cross-objection 
by the plaintiff. The first ground taken 
by the defendant before the District 
Judge was that the suit instituted under 
S. 165 of the Tenancy Act was not main¬ 
tainable. The learned Judge was of 
opinion that this wa9 a very valid argu¬ 
ment and the suit should fail The plaintiff 
offered to amend his plaint but the learn¬ 
ed Judge was of opinion that there was 
*a radical difference in the natures of the 
suits under Ss 164 and 165 and there¬ 
fore no amendment could he permitted. 
It may be true that there is a difference 
in the character of the two classes of 
suits ; but if S. 164. was the proper section 
for a suit like the present one, no hirm 
could he done by the amendment pro¬ 
posed. The nature of the suit is indicated 
by th8 allegations made in the plaint and 
not by quoting a section whicli doe? nob 
apply. 

Wo set aside the decree of the Court 
below and remand the appeal to it with 
the direction to re-enter it on the register 
of appeals and dispose of it according to 
law. Costs here will, at all events, be 
awarded to the successful appellant. 
Costs in the Court below will be in the 
discretion of that Court. 

Case remanded. 
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Meabs, C. J. 

liar Bhajan Lai —Plaintiff—Applicant. 

v. 

Har Char an Lai and another —Defen¬ 
dants—Opposite Party. 

Civil Revision No. 2 of 1925, Decided 
on 8fch May 1925, from an order of the 
Judge, Sm. C. Court at Bareilly. 

Contract Ac.', .S'. ‘I—Jioy running away from 
hnnu — Boy's father advertising reward to an-ione 
traclni boy ami bringing him horne—Talcing boy to 
Hy. Police Station, making report and sending 
telegram to boy's father a>c substantial performance 
of conidtim — Adrertisenient of reward is offer 
capable of an acceptance by any person f ulfilling 
the co dition. 

A young boy run away from hia father’s homo. 
The father eventually issued a pi nphlet, offerir g 
a reward in these terms:—“Anybody who finds 
trace of the boy and brings him home, will get 
Rs. 60 “ The plaintiff was at the dharamshala 
of a railway station, there he saw a boy, over¬ 


heard part of a conversation, realised that the 
bov was the missing tny and promptly took him 
to the Railway Police Station where lie made a 
report and sent a telegra m to the boy’s father 
saying that he had found his son, 

//>/.: that the band-bill was an offer open to 
the whole world and capable of acceptance by 
any person who fulfilled the condition and that 
the plaintiff substantially performed the condi¬ 
tion and was entitled to the amount offered. 

[P. 539, C. 2] 

Kailas Nath Katju —for Applicant. 

Kazan Lai Kapoor —for Opposite Party. 

M ears, C. J. —This application in re¬ 
vision musj bo allowed, the decision of 
the learned Judge of the Court of Small 
Causes., Bareilly, set aside, and judgment 
entered for the plaintiff for Rs. 500. It 
is a curious case. A young boy of Id or 
14 year?, Ram Kisben, ran away from lus 
father’s homo at Baheri on the 9bh of 
June, 1924. The father eventually issued 
a pamphlet, offering a reward in those 
terms: — ‘Anybody who finds trace of the 
hoy and brings him home, will get Rs. 
500.” That is the translation that has 
been put to me a3 the correct translation, 
and there seems to 1)8 no substantial 
difference about the matter. It happened 
that one of these hand-bills came into the 
possession of the plaintiff, and the plain- 
tiff undoubtedly had the boy’s name in 
his memory. On tbs 19th of .July the 
plaintiff was at the dharamshala of the 
Bareilly Junction railway station. There 
he saw a boy, overheard part of a con¬ 
versation, realised that the boy was the 
missing Ram Kisben and promptly took 
him to the Railway Police Station where 
he made a report and sent a telegram to 
the hoy’s father saying that he had found 
his son. The question is whether he had 
not substantially fulfilled the terms offer¬ 
ed. The hand-hill was an offer open to 
the whole world and capable'of acceptance 
hy any person who fulfilled the condition. 
The real condition of the promise in the 
hand-bill ^vas, ’I will p»y Rs. 500 to any 
one who finds my son and brings him 
home”. I am of opinion that the plaintiff, 
substantially performed the condition and, 
that the judgment of the Small Cause 
Courtis extremely artificial. In these 1 
circumstances that decision must he re¬ 
versed and there must he a decree in 
favour of the plaintiff for Rs. 500 with 
costs. 

Application allowed . 
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Mears, C. Jand Mukerji. J 


Motilal —Applicant. 



Emperor through Kanhaiya Lai— Oppo¬ 
site Party. 


Criminal Revision No. 144 of 1925, De 
cided on the 27th April. 1925, irons an 
order of S. J., Oawnpore, 

[а) Pennl Cede, S. 448— Property must he in 
actual possession of person to be annoyed etc. 

Actual possession, by the person alleged to be 
intended to be annoyed, insulted orintimdated, is 
essential for an offence under S. 4 IS, 2 A. 465 
and 12 A. L. J. /*. 15! Fell. [P. 540, G. 2.1 

(б) Penal Code, S. UH—Intent to assert title and 
gain possession against complainant is no offence 
though accused is aicaw that annoyance mil be 
mused by his act. 


The wards of the section must, be closely ad- 
beared to and there must be found an intent to 
cause inti nidation, insult or annoyance. A con* 
viction cannot loll \v merely because one can 
pronounce with certainty that the accused must 
have known that his act would, as one of its 
inevitable incidents, cause annoyance. 38 All. 
51 r< Poll. [p. 541, C. 2] 


Where accused’s intention in doing the act 
complained of was to assert his title and gaia 
an( l h' Id possession rf the premises as against 
the complainant. 

Held : that lie was not guilty. [P. 541, C. 2J 


Kailas t\ r ath Katju —for Applicant. 

W ahull ah and J. M. Banerji —for Op¬ 
posite Party. 

Mears, C. J.— One Moti Lai has ap¬ 
plied in revision to this Court against his 
conviction and sentence by a first class 
Magistrate. The conviction and senteoco 
were upheld by the learned Sessions 
Judge of Oawnpore on appeal. Moti Lai 
was convicted of the offence under S. 4 18 
of the Indian Penal Code, and the conten¬ 
tion of his learned counsel is that on the 
facts found by the Courts below, the con¬ 
viction cannot he suj ported. The facts 
are briefly these:—One Jit. Basarti was 
m possession of her husband’s proporty 
which consisted inter aliaoi some shops. 
On the death of the lady, there were two 
claimants to the property—one Kanhaiya 
Lai, a cousin of her late husoand, and the 
other the applicant before this Court. He 
claimed to be an adopted son. The pro¬ 
perty immediately in question was a shop 
which was in the occupancy of a tenant, 


Yusuf. Both Kanhaiya Lai and Moti Lai 
appeared as witnesses in support of Yusuf’s 
defence. The defence failed and Kanhaiya 
Lai got a decree. Subsequently there was 
another suit for rent by Kanhaiya Lai 
which was again successful. Yusuf, there¬ 
after gave a notice to Kanhaiya Lai of his 
intention to vacate the premises and 
eventually left them on the 2ad of October, 
1924. The same day, and before Kanhaiya 
Lai had been able to take possession of 
the shop, Moti Lai occupied it and locked 
it up. On these facts the learned Magis¬ 
trate and the learned Sessions Judge were 
of opinio n that an offence under S. 448 
of the Indian Penal Code had been com¬ 
mitted. Tho learned Sessions Judge, from 
certain other circumstances, namely, that 
Moti Lai was trying to induce the tenants 
to pay rent to him by offering to accept 
one-half of the ordinary rent, and the fact 
that Moti Lai did not attempt to obtain a 
declaration from the Court that he wa 3 an 
adopted son cf the deceased, came to the 
conclusion that Moti Lai’s object in lock¬ 
ing up the shop *' must obviously have 
been to annoy Kanhaiya Lai, the rightful 
own< r.” 

In this Court the learned counsel for 
Moti Lai has urg-d two points : (l) That 

the house was not in the possession of 
Kanhaiya Lai within the meaning of 
S. 441 of the Indian Penal Code, and (2) 
that the indention of Moti Lai was only to 
assert his own title and right to possession 
and that it was not his intention to annoy 
Kanhaiya Lai. 

If, therefore, the applicant is right on 
either of these points, he is entitled to 
have the conviction set aside. S. 441, as 
far as material, is as f fflows :—“ Whoever 
enters into or upon property in the pos¬ 
session of another with intent to commit 
an offence, or to intimidate, insult or 
annoy any person in possession of such 

property.is said to commit criminal 

trespass.” 

First of all it is to be remarked that in¬ 
timidation,insult or a- n syance can in most 
ca es arise only if the premises are in 
fact in the actual physical pos.-ession of 
somebody, as for instance, the actual 
owner, his wife, servant, agent, licensee 
or other person. They are at all events 
results which more naturally follow 
when premises are occupied than 
when vacant. The point as to actual 
possession being essential* is not a 
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nesv one, and indeed there is direct autho¬ 
rity upon it. The eailiest case on the 
point to which our attention has been 
called is that of King-Emperor v. Gyvind 
Prasad (l). On the facts of the case it 
was abundantly clear that there could bo 
no successful prosocution of cr rninal tres¬ 
pass. But the law was discussed by 
Straight, J„ and he expressed Ids delibe¬ 
rate opinion that possession must bo 
actual in the sense and meaning of S.530 
of the Criminal Procedure Code.” S. 530 
of the Criminal Procedure Code, of 1872, 
related to maintenance of possession in 
ca i e of apprehended breach of peace. The 
person who was in actual occupancy of a 
property, whether ho lias any title in him 
or not, is to be maintained in possession, 
in case of an apprehended fight over the 
property. Thus Straight, J., was cloariy 
of opinion that the person to be annoyed 
must be on the premises, otherwise there 
could be no criminal -trespass. At page 
467 he remarks :—“ But with intent to 
anncy whom ? Any person in possession 
is here intended, express or implied, 
constructive in the sense of ‘ legally en¬ 
titled to’, or actual as contemplated in 
S. 530 of the Criminal Procedure Code.” 
Then the learned Judge came to the con¬ 
clusion already stated. 

This case was followed in Ktivji Fjal v. 
King Emperor (2). In this case the alle¬ 
ged offenders had taken posses-ion of the 
zamindar’s property, but the property 
itself was in the immediate possession of 
a person who did not objebb to possession 
being takeD of it. It was held that the 
con8tructiv3 possession of the zamindar 
was not enough to sustain a conviction 
for criminal trespass. 

Applying the law to the fact J this 
case, it is clear that Kanhiiya Lai was 
nob in possession of the house at the 
moment the trespass was pommittod. 
either by himself or through any other 
person. The bouse was absolutely empty. 
Ho no doubt had the legal right to posses¬ 
sion, hut that is different from being * in 
possession” within the meaning of S. 441 
of the Indian Penal Cede. We, therefore, 
are of opinion that as regards the first 
point, that has been made good by the 
applicants. 


That in itself is sufficient to dispose of 
the case but we wish also bo deal with the 
question of intent.. 

On the facts we have no r oubt whatever 
that Moti Lai's intention in dcing the act 
complained of was to assert his title and 
gain and hold the possession of the | remi¬ 
ses as against Kanhaiya Lai. The fact 
that he was holding 7 out of 8 adjoining 
shops against the will of KanhaijaLal 
points strongly to this conclusion and we 
accept the principles of the decisions to 
which we have been refer/ed. They are 
Valiappa v. Bheema (3) and KpigEmperor 
v. Gaya Bhar (4). 

In our opinion the words of the section 
must he closely adhered to and there must 
in all these cases he found an intent to 
cause intimidation, insult or annoyance. 
A conviction cannot, in our opinion, follow 
merely because one can pronounce with 
certainty that the accused must have 
known that his act would, as one of its 
inevitable incidents, cause anncyance. 

Indeed in the ordinary case where a 

man steals into a house by night to carry 

on a secret intrigue with, say, a widowed 

woman of age, he must he well aware that 

his conduct would cause great annoyance 

to the other members of her family who 

may at; the time he within the house. If 

that is the only state of facts, he cannot 

be convicted under this section as his 

i reset ce in the house was in consequence 

of a purpose and intern, quite other than 

ot annoyance. Therefore upon this ground 

.also we are of opinion that the contention 

put forward on behalf of Moti Lai was 
right. 

in the circumstances we allow this 
application in revision and we set aside 
‘he conviction and sentence, and if Moti 
Lai has in fact paid the fine, that amount 
must be refunded to him. 


(8) 


lb 


(l) 

(v) 


>7 ] *2 All. 4f.5. 
1014] 12 A. L. .1. 151 
I.. J. t' 


-'ll I. C. 081-14 e 


-... __• 1 Ppjicatton allowed. 

[19l8]4rM^ l 6 =33 M. L. J. 7*9=6 L. 

|J 4—(iOlSi M. W. N. 81 =43 I. C. 578 = 
19 Cr. L. J. !<>j (F. B.) 

° 17 -- 14 A. L. J. 719—~35 I.C 
9.9—17 Cr. L. J. 419. 
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Daniels, J. 

lai Martgal Chand— Applicant. 

V. 

Ganpat Chand— Opposite Party 

orSm 1 Re \ N °-J^ of J924 ’ Dec ided 0.1 
2bth Nov°rnb e r 19 4, .gainst an order o. 

the Add!. I)t. J., Gorkhpur. 
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'foil P. C. Such. 2 1\ 16 —Decree'duly pas- 
scd—No revision lies. 

No revision lies against a decree which has 
oeen passed in accordance with an award under 
para. 16 of the second schedule, after hearing 
and determining in accordance with law the 
objections raised against the validity of ^the 


Shiva Prasad Sinha— for Applicant. 
yfarmadeshwar (Jpadhya —for Opposite 
Party. 


Judgment—This is an application in 
revision against a decree which has been* 
passed in accordance with an award under 
para. IB of the second schedule of the 
Code of Civil Procedure. A preliminary 
objection is taken that no revision lies 
and that objection must prevail. The 
case is covered by the ruling in Ajudhia 
Prasad v. Jjadar-ul-IIussaiii (1)* lhe 
learned Judge of the Court below proceed- 
ed stricth in accordance with the law. 
After the award was made certain objec¬ 
tions to its validity were put in. He 
heard and determined those objections in 
accordance with law and decided that 
obey were not valid. Tie thereupon 
proceeded under para IB to pass the 
.decree in terms of the award. Y rom tha. 
Idecree no appeal lies. Still less can a 
|revision lie on the grounds which are 
(now urged. I dismiss this application 

with costs. 

Application dismissed. 

(1) [1017] 39 All. 489 -41 I. C- ?57 lu A. L. J- 
427. 
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Kanhaiya Lat, and Lindsay, JL 

Sarju Pra sad —Defend ant Appellant. 

v. 

Blwjwali Pra .sad—Plaintiff — Respon- 

' ' second Appeal No. 332 of 1925 Decided 
on fith March. 192 ), from the decree ol 

the Addl. Sah. .T-. Gorakhpur. 

(a) finrcnM ;t of hulia Act, (5 ? Oearge 

C. (ill S. 80 (al —Legislature o) a proveue ,an n- 

, gal its own enactment. . 

s 60 (i) cannot be interpreted to mean .hat 

no local legislature can, reason of tho.e ivoro-, 

repeal or alter any enactment of its own. 

Li •jrkO l lj 

(6 \ Agra Pre-emption Act . 1.1-23) .S. 12 —Secucn 
jpgs down preference inter ae. 

S 12 lays down ftn order cf preferei.Cd *>y 
which any person , in class 1 is entitled to pre¬ 
empt as agamst any person in any of the other 
classes, namely, classes 2, 3, 4 and 5. L? o4o C 2j 


Where ^he pre-emptor and the vendor were eo- 
sharf rs in one Khata and the vendee was n co¬ 
sharer in another khata and was also a joint 
sharer in a third khata which was joint relating 
to shamilat lands, 

Held’, that the p e-emptor belonged to class 2 
and the vendee to some class-below class 2, 
therefore the pre-emptcr had the better right. 

[P 543 C 1} 

M. 0. Aganvala —for Appellant. 

Lindsay, J.*— This appeal is up for ad¬ 
mission under Order 41 rule 11, and from 
the date of the sale which took place in 
November 1923, it appears that the law 
to be applied’ is that contained in the 

Agra Pre-emption Act, Act XI of .1922. 

Two wajib-ul-arzes were filed in the 
case, one of the year 1833 and the other 
of 1860, and Dr. Agarwala, who appears 
for the vendee-appellant, informs us that 
the wnjih-ul-arz of 1860 contains no pro¬ 
vision for pre-emption. Fie, therefore, 
refers us to the language of S. 5 of the 
Agra Pre-emption Act, Act XI of 1922, as 
it stood before it was altered by tho 
amending Act, Act \ III of 1923. Ac¬ 
cording to the former state of things, 
S. 5 laid down that a right of pre-emption 
should he deemed to exist only in mahals 
or villages in respect of which the wajib- 
ul arz .prepared prior to the commence¬ 
ment of this Act recorded a custom, con¬ 
tract or declaration etc. 

On the language of this section as it 
stood, it necessarily followed that the 
wajib-al-arz to be considered was the last 
one prepared prior to the commencement 
of the Act. The amending Act, Act VII1 
of 1923, however, altered. the language 
and laid down that the right was to be 
deemed to exist in mahals in respect of 
which any wajib-al-arz prepared prior to 
the commencement of tho Act records a 
custom etc: and it is to be observed that 
this Act was given retrospective efteefc so 
as to apply from the date on which the 
Agra Pre-emption Act came into force, 
that is to say from the 17th of February, 

1923. 

As the Act now stands, therefore, it 
seems <piite clear that in the case with 
which we are concerned tho Court below 
was entitled to refer to the wajib-ul-ar > 
of 1833 which admittedly contains a re¬ 
cord of the custom cf pre emption. 

Dr. Agarwala, however, has argued that 
t do amending Act, Act VIII of 1923, was 
ultra vires of the local legislature, and ir. 
this connection he refers to S. 80 (a) sub¬ 
sec. 2 of the Government of India .Vet- 
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Sut) sec. 2 of fche section just mentioned 
give3 authority to a local legislature to 
repeal or alter, as to its own province, 
any law made either before or after the 
commencement of the Government of 
India Act by any authority in British 
India other than that local legislature. 

* From the words '‘other than that Leal 
legislature' Dr. Agarwala desires us to 
infer that no local legislature can, by 
reason of these words, repeal or alter any 
enactment )f its own. * 

We do not think that S. 80 (a) sub-S. 2 
is to be construed in this sense. Without 
9ub-S. 2 no local legislature would have 
authority to repeal or alter, 'as to its cwn 
province, any enactment made by the 
legislature of any other province, and it 
wai for that express purpose that power 
was given under suh S. 2. But under 
S. 80 sub-S. 1 we find that the local 
legislature of any province ha3 power, 
subject to the provisions of the Act, to 
make laws for the peace and good govern¬ 
ment of the territorties for the time oeing 
constituting that province and wo have no 
doubt whatever that the po wer to make 
laws for peaco and good government, in¬ 
cludes the power to amend and alter or, 
[if necessary, repeal laws previously en¬ 
acted by that local legislature. We can¬ 
not, therefore, accept the argument that 
the amending Act, Act VIII of 1923, was 
ultra vires of the legislature of these 

; Provinces. 

The only other question which is raised 
is with regard to preference. The con¬ 
tention for the vendee-appellant is that 
the pre emptor iri this case had uo 
better right to pre emption than he had. 

S. 12 lays down the classes of persons 
who are successively entitled to exercise 
the right of pre-emption. The second 
class consists of co-sharers in the sub¬ 
division of the mahal in which the pin- 
pert y is situated. 

In the present case the pre-emptor and 
the vendor are co-sharers in Kkata 21. 
fhe vendee is a co-sharer in another 
hltata and is also a joint sharer in a third 
uhata which we understand to be a joint 
Uoata relating to shamilat lands. 

It is clear to our minds, therefore that 
the i re-emptor is a person vs ho falls with¬ 
in class 2 and that the vendee, whatever 
jClass he falls in, must he in some class 
below class 2, and that; being s), we think 
diat fche plaintiff, as a person in class 2, 
us (ho bettor right. It has been sought 
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to bo argued that these classes only lay 
down an order of preference when the 
sale has been to a stranger, but we do 
not think that that is fche meaning of the 
section and we have interpreted it already 
in a different sense. We think that S. 12 
lays down an order of preference byj 
which any person in clas3 1 is entitled to 
pre-empt as against any person in any of 
the other classes, namely, classes 2, 3, 4 
and 5. 

Wo dismiss the appeal under Order 41 
rule 11, C. P. C. 

Appeal dismissed , 
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Sulaiman and Daniels, JJ.. 

Sital Rai and another —Defendants-^ 
Appellants. 

v. 

Ram Khelaican Pandey —Plaintiff— 
Respondent. 

First Appeal No. 231 of 1923, Decided 
on 21 it April 1925, from an order of the 
D. J. of Ghazipur. 

Contract Act, S. 24— Mortgage of occupancy ,, 
holding and other lands for single consideration — 
Mortgagee In possession of occupancy holding 
suing for possession of other land—Suit should 
fail as otherwise result w':uld be to enforce entire 
contract part of which is illegal. 

Where a mortgage was made of occupancy 
holdings, along with certain other properties 
which were legally transferable, for a single 
consideration and the mort.agee was giveu and 
he admittedly retained possession of the occiu.. 
pancy lands which were not transferable and he 
sued to recover possession of the remaining 
lands. 

Held: that if the suit were to be decreed, the 
result substantially would be tc enforce the 
entire mortgage contract, part of which was 
illegal and that therefore he was not entitled to 
seek any relief in Court at all. 39 All. 539 Dist. 

[P 544 C 1] 

A. P. Pandey* —for Appellants. 

Surcndra Noth Sen —for Respondent. 

Sulaiman, J,—This is an appeal by 
the defendants arising out of a suit 
brought by a mortgagee for recovery of 
possession of certain lards and, in the 
alternative, for recovery of a propor* 
tionafce amount duo. 

It appears that fche defendants made a 
mortgage of occupancy and fixed-rate 
holdings in the year 19H for a sum 
of Rs. 999^15 in favour cl the plain¬ 
tiff. The plaintiff’s case is that he 
has been in possession of the occu- 
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pancy lands all along and is in posses¬ 
sion of them even now, but that; as 
regards the fixed-rate tenancies, he was 
put in possession but has since been 
dispossessed. The defence was that the 
mortgage was void and the plaintiff had 
no right to seek the assistance of the 

Court. 

The Court of first instance dismissed 
the suit on the ground that the mortgage 
was one transaction and the whole or the 
mortgage was illegal. It also came to 
the conclusion that inasmuch as the 
plaintiff wanted to retain possession over 
the occupancy lands, he did not come to 
Court with clean hands and was not 
entitled to any relief. The suit was ac¬ 
cordingly dismissed. On appeal the 
learned District Judge has taken a con¬ 
trary view. Relying on the case of 
Raj end ra Prasad v. Ramratan Rai (1), 
he is of opinion that it was open to the 
mortgagee to claim relief against the 
fixed-rate tenancies which were transfer¬ 
able. Fie has accordingly allowed the 
appeal and remanded the case for disposal 
of the other issues. 


In our opinion it is unnecessary in this 
case to decide the question whether when 
a mortgage is made of occupancy holdings 
along with certain other properties which 
are'legally transferable fer a single consi¬ 
deration, the whole transaction is or is 
not void. It is therefore, unnecessary to 
consider the ruling in Rajendra Prasad v. 
Ramratan Rai (1). It is quite sufficient 
for the purpose of this case bo say that 
the plaintiff is not entitled to seek any 
relief in Court at all He admitted ly¬ 
re tains possession of the occupancy lands 
which are not transferable and he wants 
to recover possession of the remaining 
lands. If his suit were to he decreed, the 
result substantially would he to enforce 
the entire mortgage contract, part of 
which is admittedly illegal. It seems to 
us that such a relief ought r.ever to be 
granted. In the case of Rajendra Prasad 
v Ramratan liar ( D, the mortgagee had 
actually given up all claim to the occu¬ 
pancy lands which were not transferable. 
In the present case the mortgagee ac¬ 
tually retains possession oi the occupancy 
lands and has not Kiven then. up. He 
cannot, therefore, be entitled to a decree 
for possession. __ 

(1) [1917] 39 All. 539=89 I. C. 785=-15 A. f.. J. 
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The learned advocate for the respondent 
has urged that in any case he is entitled 
to a proportionate money decree. If such 
a claim were allowed, the result would be 
to split up the mortgage money which 
was one single consideration for the 
transfer. It is impossible for a Court to 
say how much of the entire consideration 
was intended t) be for the occupancy 
lands and how much for the fixed rate 
tenancies when the mortgage deed makes 
no stich ai portionment. We cannot,! 
therefore, even give the plaintiff a decree 
for a proportionate amount of the mort¬ 
gage money. 

We accordingly allow this appeal and 
sotting aside the order of the lower anpel- 
late Court, restore the decree of the Court 
of first instance with costs in all Courts. 

Appeal allowed. 
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Banerji, J. 

Hamcharan Das — Appellant. 

v. 

Kmperot —Opposite Party. 

Criminal Appeal No. 250 of 1925, De¬ 
cided on 4th May 1925 from an order of 
S. J. of Mainpuri: 

(a) Criminal P. 6 ’., .S’. 47 V-B— Appellate Court 
should reconsider entire matter on merits — prima 
facie case not being made out , withdrawal of com¬ 
plaint should be directed. 

The appellate Court, intake of appeals uudAr 
S. 470-B should reconsider the entire matter on 
the merits, and while allowing reasonable weight 
to the opinion of the Court below, should never¬ 
theless reconsider the question of the propriety 
of tlie order appealed against upm a complete 
review of the entire facts. If the appellate 
Court is not, satisfied that a prima facie eato has 
been made out, the order appealed against must 
be. set aside. CP 

Hazari Lai Kapoor —for Appellant 

M. Waliulla —lor the Grown. 

Baner ji, J.— This is an appeal under 
S. 476-B of the Code of Criminal Pro¬ 
cedure against an order of tho District 
Judge ot Mainpuri directing tho appellant 
to be prosecuted under 8. 193 of , the 
Indian Penal Code in respect of certain 
false statements. Tho first point to con¬ 
sider in this case is vhat aie the dufc.es 
of an appellate Court in cases in which &j 
order is made by the lower Court directing 
the prosecution of any one. 8. 47fi-P 
has been enacted by Act 18 of 1923, ana 
the same Act has omitted original sw* 
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section 6 of S. 195, which gave the appel¬ 
late Court power of reviewing an order 
granting sanction, or an order by a Court 
instituting a complaint. Chapter 31 of 
the Code of Criminal Procedure lays down 
the ordinary procedure and powers relat¬ 
ing to appealg against convictions or ac¬ 
quittals. S. 476-B empowers the appel 
late Court in appeal to direct the with¬ 
drawal of the complaint, or in cases 
where the first Court has refused to com¬ 
plain, may itself make a complaint. I am 
of opinion that the legislature intended 
that the appellate Court, in cases of ap¬ 
peals under S. 476-B of the Code of Crimi¬ 
nal Procedure, should reconsider the 
entire matter on the merits, and while 
allowing reasonable weight to the opinion 
of the Court below, should nevertheless 
reconsider the question of the propriety 
of the order appealed against upon a com¬ 
plete review of the entire facts If the 
appellate Court is not satisfied that a 
prima fade case has been made out, the 
order appealed against must he set aside. 
|The words “ offence which appears to 
have been committed ” seem to me to 
jbave been used by the legislature to mean 
that the facts before the Court unless 
rebutted, show that an offence has been 
jeommitted. 

Now coming to the facts of the case, 
on the 18th of October, 1924, one Sbiam 
Lai brought a suit for recovery of Rs. 134 
on a bond dated the 18th of April, 1920 
in the Court of the Mum if of Sbikohabad. 
The Munsarim of the Muneif’s Court, in 
the ordinary course of business, reported 
chat the bond on which the suit was 
based had the words “ chhah mail ” after 
the words '* ek sa!,” and that the former 
words appeared bo ho written in a differ¬ 
ent ink. lie furbher'reported if one year 
was the stipulated period the suit was 
not within time. On the otlico report 
being brought to the notice of the learned 
pleader for the plaintiff, he made a state¬ 
ment which appears to mo not to contest 
the Munsarim’s report. The Munsif di¬ 
rected the plaintiff to appear before him 
personally on the 25th of October. O i 
the 21th of October a compromise was 
filed in Court in which it was stated th?*t 
the defendant had paid the entire money 
sued upon, and the plaintiff admitted hav¬ 
ing feceived the money from the defen¬ 
dant, and the plaintiff did not claim his 
costs. On the 21th of October this appli¬ 
cation was verified by both parties. It 
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appears that the Munsif was very sur 
prised that the defendant who had con' 
tracted the original loan on the 18th 
April, 1920, should have at once satisfied 
the plaintiff’s claim after the plaint had 
been filed. 

The Munsif held an enquiry into the 
question of whether the bond in suit was 
for one year, or whether the words 
“ chhah mah ” had been interpolated. 
After taking down the statement of the 
present appellant, Ram Charan Das, on 
the 31st of October, 1924, he recorded the 
statements of Shaim Lai, Kbaragjit, 
marginal witness, and the defendant 
Randhira Chamar, and passed an order 
under S. 476 of the Code of Criminal Pro¬ 
cedure, and made a complaint against 
Shiam Lai to the District Magistrate of 
Mainpuri. An appeal was filed by Shiam 
Lai before the District Judge under S. 
476-B of the Code of Criminal Procedure. 
The learned Judge allowed the appeal of 
Shiam Lai and directed notice to issue to 
the petitioner, Ram Charan Das, to show 
cause why he should not be prosecuted 
under S. J93 of the Indian Penal Code 
for having falsely stated, on the 31st of 
October, 1924, that the wordg “chhah 
mah wer not written by him, and that 
the time for repayment in the bond was 
only one year and not one year 6 months. 
On the 27th of February, 1925, the learnei 
Judge pissed an order in the following 
terms : — 

“ In pursuance of the notice issued by 
the Court against Ram Charan Das he 
pub in appearance through a counsel. I 
have heard the learned Advocate for Ram 
Charan Das hut I see no good grounds 
why the prosecution cf Ram Charan Das 
under S. 193 of the Indian Penal Code 
should not he ordered. There i 3 a strong 
prim t facie case to prove that he made 
the following false statement before the 
Munsif of Sbikohabad on 31st October, 
1924 knowing that the statement made by 
him was false and not true. ” 

He then set out the false averments 
and directed that the appellant he prose¬ 
cuted under S. 193 of the Indian Penal 
Code, and he further directed that the 
case be sent to the District Magistrate of 
Mainpuri for trial. It is against this 
order that an appeal has been filed. As 
no reasons are given to enable me on 
appeal to decide .whether a prima fac e 
case has been made out, I have examined 
the record of the case against Shiam Lai. 
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The learned Judge, in his order of the 
3rd of February, 1925, in the appeal of 
Shiam Lai said : 

“I think the view taken by the 
Munsaricn of the Munsif s Court and the 
learned Munsif himself is erroneous. I 
see absolutely no difference in the ink of 
the words ‘ek sal” and the words “chhah 
mah”, and I wonder how it was that the 
Munsarim came to report that the words 
“chhah mah” were in different ink.” 

I have examined the document in ques¬ 
tion and I am utable to agree with the 
view taken by the learned Judge. The 
words chhah mah” are not only written 
in a different ink, but the angle at which 
the lines forming the words “chhah mah” 
are written, is different from that of the 
whole of the rest of the document. The 
learned Assistant Government Advocate, 
who also examined the document, was 
unable to say that the ink with which the 
words ‘chhah mah” were written \va* the 
same as the rest of the document. An 
examination of the document was made 
with the help of a powerful magnifying 
glass. I am of opinion that the view 
taken by the learned Munsif about the 
document was correct. I have also exa¬ 
mined the other evidence in the case, and 
cannot understand how Kharagjit,, an 
illiterate person, could have identified the 
bond, and could have remembered the 
exact period for which the loan was given. 
I am not impressed by the evidence of 
Rand hi ra Chamar as it seems to me sur¬ 
prising that he waited for such a length 
of time to repay the bond, and a few days 
after the suit was instituted, he satisfied 
it out of Court. 

The result is that no case has been 


made out for the prosecution of Ram 
Charan Das, the appellant. I allow his 
appeal and set aside the order of the 
District Judge dated the 27th of Febru¬ 
ary, 1925 directing the prosecution of the 
appellant under S. 193 of the Indian 
Penal Code and direct him to withdraw 
the complaint. Appeal allowed. 
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Sulaiman and Daniels, JJ. 
Mahip Narain Pandey— Defendant- 

Appellant. 

v. 

Mannu Singh —Plaintiff -Respondent. 
First Appeal No. 6 of 1924, Decided 
on 21st April 1925, from an order of the 
Second Addl. Dt. J., Gorakhpur. 


Civil P. C., S. 11— Co-defendants— Res judi¬ 
cata applies if conflict of interest existed and if 
decision of suit rested on the issue. 

For res judicata to arise between co-defen¬ 
dants there must have been a conflict of interest 
between the cc-defendants, and it nust have 
been necessary for the decision of the suit for 
the Court to decide the question on which they 
were at issue. [P. 546, C. 2, P, 54*, C. 1.] 

If the issue was one the decision cf which 
"as sufficient for the decision of the suit, and 
the issue was raised and the suit was actually 
in fact decided upon it, then, if that issue was 
one which was raised, not only between the 
plaintiff and the defendants, but between the 
co-defendants as well, the rule cf res judicata 
applies as between cc-defendants also. 

[P. 547, C. 1J 

It is not necessary ffir an issue to operate as 
re-i judicata that it should have been the only 
ground on which the Court could have decided 

the case. 

Surendro Nath Sen —for Appellant. 

Peary Lai Bauerji and Sank a r Saran — 
for Respondent. 

Daniels, J. —The -decision of this 
appeal depends on a question of res judi¬ 
cata. The plaintiff-respondent, Mannu 
Singh, together with one Jang Bahadur 
Singh, purchased certain property from 
the defendant-appellant, Mahip Narain 
Pandey. Mahip N a rain’s sons brought 
a suit to set aside the sale on two 
grounds. The first ground was that the 
sale was without consideration, and the* 
second ground was that even if there 
was consideration, there was no legal 
necessity. The suit was decided ex parte 
and the Court which tried it, on the 
evidence tendered by one of the plaintiffs 
before it, found in favour of the plaintiffs 
on both questions. It found that the 
sale was without consideration, and there¬ 
fore there was no legal necessity for it. 
The vendees then filed the present suit 
to recover from Mahip Narain Pande 
the alleged consideration of the sale-deed. 
The trial Court held that it was res judi¬ 
cata between the parties, and that no 
consideration had passed. The lower 
appellate Court has taken a different 
view, and has remanded the case for 
decision on the merits. The defendant 
appeals. 

The principles which govern the ques¬ 
tion of res judicata between co-defen¬ 
dants have been laid down in a number 
of cases of which we may instance 
Muhammad Ahmad v. Zahur Ahmad (l). 
The rule is that there must have been 
a conflict of interest between the co¬ 
ll) 1922 AIL 19=44 All. £34=20 A, b. h 193. 
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'defendants, and it must have been 
necessary for the decision of the suit 
for the Court to decide the question on 
which they are at issue. In this case 
there certainly was a conflict of interest 
between the co-defendants in the former 
suit, for the appellant, Mahip Karain, 
made common cause with his sons and 
pleaded that the sale-deed was without 
consideration. The issue was also one 
which, having been raised before it, the 
Court was bound to enter into and decide. 
If there was no consideration for the 
sale-deed, the suit of Mahip Narain’s 
sons was bound to succeed. The learned 
vakil for the respondent contends that 
for an issue to operate as res judicata be¬ 
tween co-defendants, it must have been 
the only ground on which the Court 
could have decided the case. In this 
case ho urges that as -the previous suit 
might have succeeded on either of two 
grounds, namely because thero was no 
consideration, or because there was no 
legal necessity, therefore the decision 
on the former point, though logically it 
comes first in order, could not operate 
as res judicata. We think that this is 
giving tco narrow a scope to the rule. 
If the issue was one the decision of 
which was sufficient for the decision of 
the suit, and the issue was raised and 
the suit was actually in fact deciJed 
■upon it, then, if that issue was one 
which was raised, not only between the 
plaintiff and the defendants, but between 
the co-defendants as well, the rule of 
res judicata applies. The case of Kunj 
Man v. Jay cm Nath (2) is ai illustra¬ 
tion. Thero a suit was brought by the 
managing member of o. joint Hindu 
family against a third party for an in¬ 
junction. The plaintiff’s brother, a 
member of the joint family, was joined 
as a proforma defendant. His interest 
was identical with that of the plaintiff. 
The suit having been dismissed, it was 
held that the matter was res judicata as 
between the plaintiff’s brother and the 
defendant. 

b or the reasons which we have given, 
we consider that the view taken by the 
learned Subordinate Judge was right. 
We accordingly set aside the order of 
the District Judge and restore the decree 
of the trial Court with costs in all 
Courts. Appeal allowed . 

12) flu20] 42 All. 359=55 L “C. 84b=lb A. L. J. 
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SULAIMAN AND DANIELS, JJ. 

Ram Prasad Singh and others— Plain 
tiffs*—Applicants. 

v. 

Jagbamba Prasad Singh and others — 
Defendants—Opposite Party. 

Civil Rev. No. 47* of 1924, Decided on 
28th April 1925, from an order of the 
Sub. J., Jaunpur. 

Civil P. C., 0. 33 , Rr. 1 and 5—Hindu minor 
hav ng share In joint family properly is not ne- 
ccs arily entitled to sue as “ pan per. ” 

Where a minor member of a Hindu joint 
family sues to set aside an alienation of joint 
family property by his father and where there 
is a -.hare which has not been transferred the 
minor cannot sue as a pauper unless an attempt 
lias been made and it has actually been found 
impossible for the minor to obtain funds. 25 
All. 407 (1‘. C.) lief, ai d explained. [P 547 C P] 

A. Sanyal —for Applicants. 

Surendro Nath Sen — for Opposite 
Party. 

• 

Daniels, J.—This is arj application for 
revision of an order holding that the ap¬ 
plicants were not entitled to sue as pau¬ 
pers. 

They are minor sons suing to Set aside 
an alienation by their father of joint 
family property. The learned Judge has 
found that there is a share which had not 
been transferred at the time when the 
suit was filed and that, therefore, they 
are possessed of sufficient means to enable 
them to pay the Court-fee. This is a 
finding of fact which we must accept in 
revision. It is argued for the applicants 
that this share is useless to them because 
they could not raise money on it, as the 
Privy Council ha’, e held in the case of 
Gharih-ullah v. Iihalak Singh (l), that no 
guardian can he appointed for a minor 
member of a joint family. If this 
argument is correct, then every minor 
member of a joint family, except in the 
rare case of his possessing separate pro¬ 
perty, must ho rpso facto entitled to sue 
as pauper. We are not prepared to ac¬ 
cept this result or to believe, until an 
attempt has been made, that it is impos¬ 
sible for the minors to obtain funds when 
it is found that they are possessed of suffi¬ 
cient property. The Privy Council had 1 
not before them the case in which 4 ] ore 
was a co nflict of interest between the 

(1) [1903] 25 All. 407^TA7TG5-XBonrrR 
478=7 C. W. N. G8I=8 Sar. 483 (P. C.) 
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minor member and the head of the family 
and the former was engaged in litigation 
against the latter. In fact the defendants, 
through their vakil in this case, had ac¬ 
tually offered to purchase a part of the 
plaintiff’s share in case a guardian was 
duly appointed. We accordingly dismiss 
the application with costs on the higher 
scale. 

A ppltea lion dismissed. 
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Stuart, J. 


Sid tan and another — Appellants. 

v. 

Ilardhiyan —R e s p o n d e n t. 


Second Appeal No. 1070 of 1923, Deci¬ 
ded on 25th March 1925, from cho decree 
of the D. J., Saharanpur. 


Civil P. C., 0. 32 /.’. 3 (4) and S. 09 -Non-com¬ 
pliance with 0. 32, It. (4 )—Minor in! prejudiced 
- Procce 'hujs are n >t vitiated. 

Failure to comply with the provisions of 0. 
32, R. 3 (4) is only an irreguUrity covered by 8. 
99 of the C. P.0,- end where such failure ha* 
not prejudiced the minor in any way, the pro¬ 
ceedings are not vitiated. [I* 5is C 2 ; P 519 C 1] 


Nehal Cliand —for Appellants. 

Kailas Nath Katju —for Respondent. 


Stuart, J.— -The facts in tho suit under 
which this appeal arises, afford a good 
illustration of the difficulty to which a 
person may bo put when he is endeavour¬ 
ing to enforce a document, which he 
holds against the heirs of a deceased 
executant. 

The plaintiffs’ father, Surja, had trans¬ 
ferred property on more than one oc¬ 
casion. In 1897 he executed a mortgage 
in favour of a certain Bakhshi. In 1900 
he executed a usufructuary mortgage of 
the same property in favour of Hardhi- 
yan, the present defendant respondent. 
It is not clear how the mo’tgage of 1897 
was satisfied, hut it apparently was satis¬ 
fied, for wo hear no more of Bakhshi. 
Surja, although he executed the deed of 
usufructuary mortgage, did not give up 
the possession of the property, and execu¬ 
ted another deed in 1905 by which his 
retention of possession was regularised 
and by which he mortgaged his equity of 
redemption under the deed of 1905 in 
security for the repayment of the rent 
due upon the property, the satisfaction of 
which formed the consideration of the 
deed of 1905. It will thus be seen that 
he execute cl the deed of 1905 in payment 


of amounts that were actually due by him 
by way of rent and that, had he not exe¬ 
cuted that deed, he would have been 
liable to ejectment from the property in 
respect of which he had already executed 
a deed of usufructuary mortgage. Surja 
then died and Hardhiyan instituted a 
suit upon this deed against the present 
plaintiffs-appellants, who are Surja’s sons 
and who were then minors. It is Har¬ 
dhiyan to whom I referred as the plaintiff 
who has had trouble in obtaining satisfac¬ 
tion of the amount due on his deed after 
the death of the executant. 

When he instituted his suit in 1909, he 
nominated the defendants’ mother as their 
guardian ad litem. As far as I can gather, 
she was the most suitable person to be 
nominated for that position and there 
does not appear to have been anybody 
else who could have been nominated. A 
notice was served on her personally, to 
which she did not pay tho slightest at¬ 
tention. It appears to me that the plain¬ 
tiff knew no other relation or friend who 
could be appointed guardian ad litem . 
TbeD the plaintiff came to the Court to 
appoint the Nazir of the Court as guar¬ 
dian ad litem. It is palpable that a Nazir 
of Judge’s Court is not usually a very 
suitable person to appoint as a guardian 
ad litem of a minor ; but the question, 
which fev Courts appear to have tackled 
in the past, is what has the plaintiff to do 
when the person, who ought to be guar¬ 
dian ad litem , refuses to accept tho res¬ 
ponsibility without any reason at all ? 
The plaintiff has, in these circumstances, 
to seek the assistance of an officer of a 
Court. 

ile applied that the Nazir should be so 
appointed, and the Court proceeded to 
appoint l.he Nazir. Unfortunately over¬ 
looking the provision of Order 32, rule 3, 
clause 1, it omitted to serve a fresh notice 
upon the minors and a fresh notice upon 
the : r mother. It i3 almost certain that, 
had a fresh notice been served on the 
mother she would have treated it as she 
treated the previous notice, and paid no 
attention to it. But the omission was 
male and undoubtedly an irregularity 
was committed. I have examined the 
record of the previous case and am satis¬ 
fied that the Nazir did not in any way 
neglect his duties. He appears to have 
endeavoured to get into touch with the 
mother of these minors, who refused 
to have any communication with him. 
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Hq could not receive information of any 
sort or kind. On the face of it, the mort¬ 
gage-deed <V 1905 wan a good deed actual¬ 
ly executed by the minors’ father and 
was executed for binding consideration. 
On the face of it it would appear that too 
consideration had been taken for legal 
necessity. That is how the Nazir would 
ordinarily have read it. When the mother 
of the minors refused to come near him or 
to give him any information he could 
hardly be blamed for taking the position 
that there was no defence to che suit. He 
did not defend it accordingly, and a iecree 
was pissed against the minors. In exe¬ 
cution of tins decree the property was 
purchased by Hardhiyan, the present 
de.'endant-respondent, without apparently 
the slightest objection on the part of any 
person representing the minors. 

Several years after the sale had taken 
place, the minors (one of whom has at¬ 
tained majority) instituted the present 
suit to set aside the sale of the property 
to Hardhiyan, which took place in exe¬ 
cution of the previous decree. The learned 
District Judge has dismissed the suit 
holding that, although an irregularity had 
been committed it was an irregularity 
which is covered by present S. 99 of the 
Civil Procedure Code (corresponding to 
old S. 578 of the old Code) and that it did 
not affect the matter, because no pre¬ 
judice had beeD caused by the irregulari¬ 
ty to the present plaintiffs. This view 
appears to he in complete accord with the 
principles laid down by their Lordships 
of the Privy Council in Mt. Bibi. Walian 
v. Bankey Behan Prasad (lh I do not 
consider that the present appellants were 
prejudiced in any way by the appoint¬ 
ment of tin Nazir as their guardian ad 
litem without notice, to the effect that 
his name lias been proposed, havirg been 
served on their mother or themselves. 
Prom what I have seen of the case, I am 
under the impression that no effective 
defence could have been put in, and that 
the guardian ad litem had he contested 
the case, would have merely involved his 
wards m unnecessary expense, I, there¬ 
fore, dismiss this appeal with costs on the 
higher scale. 

A ppeal cl ism issed. 
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StfLAIMAN AND DANIELS, JJ. 
Nindar —Appellant. 

v. 

Ramji Lai —Respondent. 

First Appeal No. 19 of 1924/Decided 
on 23rd April 1925, from an order of the 
Dt. J., Meerut. 

Prov. Insolvency Art, S. 75 (2 )—Creditor can 
appeal. 

A creditor is a person aggrieved and is entitled 
to appeal. 30 A l. 152 DW. [P 550, C 2] 

Panna Lai —for Appellant. 

Kailas Nath Katju —for Respondent. 

Daniels, J. —This appeal arises out of 
an insolvency proceeding. The crops in 
suit wero attached by the receiver in 
insolvency at the instance of the appel¬ 
lant. Niadar, who is a creditor of the 
estate. The insolvent, Baldeo, is the 
brother of Mt. Kesar, the recorded pro¬ 
prietor of the property, hut it appears 
that they are not at present on good 
terms as there has been a criminal case 
between them. The crops are claimed 
by the respondent, Ramji Lai, and the 
District Judge has decided on the ^vidercs 
that they were sown by him and belonged 
tD him. 

A preliminary objection is taken that 
no appeal lies on the ground that a credi¬ 
tor is not a person aggrieved and, there¬ 
fore, has no right of appeal. The res¬ 
pondent relies on the decision of this 
Court in Jhabba Lai v. Shib Char an Das 

(1) . This was a decision under the Act 
of 1907. Under that Act there was a 
difference of opinion between this Court 
and the Madras High Court. This Court 
helo that the receiver was the only per¬ 
son who could appeal in such cases, 
whereas the Madras High Court; in 
Tirnvenka tachariar v. Thangayiammal 

(2) held that an individual creditor was a 
person aggrieved and was entitled to 
appeal. This conflict of opinion has been 
set at rest by an alteration in the language 
of the present Insolvency Act. 8. 40 of 
Act No. Ill of 1907 gave a righi of 
appeal to “any person aggrieve! by an' 
order made in the exercise of insolvency 
jurisdiction”. In S. 75 of Act No. V of 

1920 these words have been changed to 


(1) [1903] 30 Cal. 1021=30 I. A. 182=5 Bom. 
L. R. 822 = 7 C. W. N. 774 = 8 Sar. 512 
a\ C.) 


U) tiyi .J 89 All. 15 

1 . 

(2) [19.6] 39 Mad. 479=29 
294=17 M.L.T. 429. 


1. U <0=15 A.L.J 
M.L.J. 755=29 I.C. 
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“the debtor, any creditor, the receiver or 
any other person aggrieved by a decision 
come to or an order made in the exercise 
of insolvency jurisdiction”. In sub¬ 
section (2), under which the present 
appeal is preferred, these words are 
summed up as ‘‘any such person aggrieved 
by any such decision”. In 'our opinion 
the alteration in the language of the pre¬ 
sent Act indicates an acceptance of the 
Madras view that a creditor is a person 
aggrieved by the decision in a case of 
this kind. The decision clearly is adverse 
to his interest for it reduces the amount 
of property out of which he is entitled to 
claim a dividend. 

On the facts, however, we see no re a- 
sor to differ from the view of the Court 
helow. It is common ground that this 
land was cultivated bv a tenant named 


Mare who was given a leaso by I\it. Kesar. 
The evidence which the learned Judge 
has accepted goes to show that when 
Mare gave up the land, it was le;- to the 
respondent, Ramji Lil, who sowed the 
c r ops on it. It is true that the patwari 
supports the case of the appellant but 
:he learned Judge has given reasons for 
not accep' mg V evi in | reference 

to that tendered on the ocher aide.® We 
accordingly dismiss the appeal with cosS. 


I ppe/d dismissed. 
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Sulaiman, J. 

ML Nur Bihi —Appellant. 

v. 

SIc. A/ f ‘ A limid —Respondent. 

Second Appeal No. 1037 of 1923, Decid¬ 
ed on Gih March 1923, from the decree of 
the Sub. J., Jaunpur. 

(c) Mali. La '— Divorce — Divorce- Peel not signed 
before wife Is not Invalid . 

A deed of divorce i-> u^t defective merely be¬ 
came it is not signed i.i the presence of the wife. 
8 \V. It. 23 Foil. [P 551 C 1] 

( 5 ) Mali, iwar — Divorce — Intention to make 
\ irrr -ncable d : voice clearlg expressed — Triple form, 
neea ml be used. 

When the language of the document cParly 
indicate.^ that the intention is to make an irre- 
vo able divorce it is not necessary that the triple 
f rm should be used. CD 551 C 1J 

(c) Mali. Lavj •— Divorce — Untrue acknowledg¬ 
ment of divorce is Ineffective. 

An acknowledgment of a divorce, a9 distinct 
fro tile pronouncement of the divorce itself, 
obtained under compulsion i$ wholly ineffective 
if it is proved that it was in fact untrue. 

[P 551 C 2] 

Majid Ali —for Appellant. 

Musi1 1 12 Ahmad —for Respondent. 


Sulaiman, J. —This is a defendant’s 
appeal arising out of a suit for restitution 
of conjugal rights. The plaintiff’s case 
was that the defendant No. 1 was bis 
legally wedded wife, that he had come to 
the house of her father when on the 6th 
of June, 1922, her father and brothers 
forcibly under a threat of injury to his 
person and life made him sign a document 
purporting to be a deed of divorce, that 
accordingly no valid divorce was pronoun¬ 
ced by him ani that even if there was a 
divorce it was a revocable one and he 
revoked it by registered notices on the 
17th of June, 19“Z2. 

The contesting defendant- No. 1 in her 
written statement denied that there had 
been any coercion or compulsion and 
pleaded that a valid divorce had been 
pronounced and that it was an irrevocable 
one. 

The Court of first instance although 
finding that some moral force might 
have been used in obtaining tbo document 
came to the conclusion that even if it 
was obtained under compulsion it was 
valid. It thought that a valid and irrevo¬ 
cable divorce had been pronounced, and 
accordingly dismissed that suit. Oc* ap¬ 
peal the lower appellate Court has come 
to a contrary conclusion. It has found 
that the defendants Nos. 2 to 5 had pre¬ 
pared a plot to secure a deed of divorce 
and everything was ready from before, 
that they took the plaintiff to the house 
of one Abdul Rahim who appears to he a 
Bad mash of Benares, that there were some 
5 or 10 men sitting with lathis , and that 
there r.hs plaintiff was forced to execute 
the deed of divorce. It found that the 
plaintiff had been forced to sign the docu¬ 
ment. As to whether there had been an 
oral pronouncement by the plaintiff it 
came to the conclusion that the story ol 
the defendants was quite false. It be¬ 
lieved that the plaintiff did not utter the 
word of divorce orally. It accordingly 
decreed the claim. 

The defendants have come up in appeal 
and on their behalf it is urged that even 
if the document had been obtained under 
compulsion it effected a valid divorce. On 
the other hand the replies on behalf of 
the respondent are (l) that a divorce 
obtained by coercion is revocable, (2) that 
the deed not having been executed in the 
presence of the wife was inoperative, (3) 
that the document contains only one pro- * 
nouncement and not three, and the divorce 
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on this ground also was revocable and 
(4) that it did not amount to a pro¬ 
nouncement of divorce at all hut a mere 
acknowledgment that a divorce h id been 
effected and as a mere acknowledgment it 
is invalid. 

It is true that the majority of the 
Hanali jurists have taken an extremely 
narrow view that a divorce pronounced 
under compulsion also is effective, though 
the opinion is by no means absolutely 
unanimous. The Shafai lawyers on the 
other hand hold such a divorce to he 
altogether invalid. In view of the opinion 
which I have formed on the terms of the 
document itself it is unnecessary for me 
to CDnsider whether by the opinion that 
the divorce under compulsion is effective, 
it is meant that it is wholly valid and 
irrevocable, or whether that though it is 
not null and void yet it is revocable. Nor 
is it necessary to consider whether the 
view of the Hanifi lawyers is against the 
public policy as lias been suggested by 
some commentators^ The question of 
revocation also thcremre does not arise. 

The deed, however, is not defective 
merely because it was not signed in the 
presence of the wife, vide the case of Mt. 

I Vaj Bihi v. Azmut All (l). 

The objection that the deed does not 
contain three pronouncements of divorce is 
also of no avail to the plaintiff. It is 
true that the lower appellate Court has 
found that the word ‘three’ in it is a 
subsequent interpolation. Rut when the 
language of the document clearly indicates 
.that the intention was to make an irre¬ 
vocable divorce it is not necessary that 
Ibhe triple form should he used, 

The plea of divorce however falls to the 
ground because of the finding that the 
plaintiff did not pronounce the divorce 
orally hut merely signed the deed Ex. A. 
The operative portion of it may he trans¬ 
lated as follows :— 

While in full possession of my senses 
and having divorced my wife Mt. Nur 
Bibi in the presence of several persons, I 
declare and put it down in writing, etc., 
etc. The language of the document 
makes it clear that the divorce had taken 
place before the document was signed and 
the document itself contains a declaration 
that such divorce has been effectefl. The 
finding of the lo wer appellate Court is 
that the signature on this deed was ob¬ 
tained under compulsion. All that is 

(1) b W.R. 23. 


proved then is that under compulsion thdj 
husband acknowledged that he already 
divorced his wife. This is quite a differ¬ 
ent thing from actually pronouncing the 
divorce itself. 

On the question as to whether an 
acknowledgment of a divorce, as distinct 
from the pronouncement of the divorce 
itself, obtained under compulsion is bind¬ 
ing on the husband, there is a perfect 
unanimity of opinion even among the 
Hanafi lawyers. Such an acknowledgment 
is wholly ineffective if it is proved that it. 
it was in fact untrue. 

It follows that the view of jhe lower 
appellate Court that no valid divorce has 
in the eye ol the law taken place was 
correct. 

In view however of the strained rela¬ 
tions between the parties I wouli direct 
under Order 21, rule 33 (1) C^vil Proce¬ 
dure Code that the decree against the 
wife shall not he executed by her deten¬ 
tion in prison. It will he open to the 
plaintiff to take any other step that may 
he: allo wed to him by law. The injunction 
against the other defendants will of course 
hold good. With the above remarks the 
appeal is dismissed with cosi ;3 including 
in this Conn tees on the higher scale. 

Appeal dismissed. 
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Sl t laimax axd Daniels, .J.J. 

CrUH'j'f Devi and anothei —Auction-Pur¬ 
chasers—Appellants. 

v. 

tiara Prasad and others —Decree-hold¬ 
ers —Respondents. 

Eirst Appeal No. 103 of 1924, Decided 
on 11th May 1925, from an order of the 
Sub. J. of Farrukhabad. 

(a) Ch'il P. C., S. 47 —Property sold being in 
ercess of that ordered by decree lobe sold — Ap¬ 
plication by judgment-debtor to set aside sale— 
S. 47 applies. 

An application by the judgment-debtor to 
dot aside an execution sale on the ground that 
the sale had taxen place in contravention of 
the decree and the property sold was in excess 
of that ordered to be sold is one under S. 47 
and an appeal lies from the order on the 
application. . [p 552 C 1 ] 

(b) Excution Sale beyond d cree is illegal. 

Where property in excess of that ordered to be 
bold by a decree was auctioned. 

it eld : that the sale of the excess portion 
was absolutely illegal. [^p 559 q ^-j 

Gnhnri Lai for Appellants. 

M. L. Agarwala —for Respondents. 
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Sulaiman, J. —This is an appeal from 
an order directing a sale to be set aside. 
Under the mortgage decree, which was 
in execution, the property mortgaged con¬ 
sisted of a one third share in 12 biswas 
and odd in the village in dispute. Thi9 
share was situated in a certain patti, but 
in the sale proclamation the share ad¬ 
vertised for sale was stated to be 7 biswas 
13 biswan sis share in that patti, and 
then the area and the revenue of the 
entire patti were given. The sale was 
accordingly completed of the 7 biswas, 13 
biswansis share in that patti. The judg¬ 
ment-debtor applied • to the Court for 
setting aside the sale on the ground that 
the decree did not direct the sale of so 
large a share. This application has been 
allowed and the entire sale set aside. 

A preliminary objection is taken to the 
appeal that this was not an application 
under Order 21, rule 90 but was under 
S. 151 of the Code and, therefore, no ap¬ 
peal lies. Vv T e, however, think that the 
application must be treated to be one 
under 3 47 of the Code of Civil Proce¬ 
dure because the sale had taken place in 
contravention of the decree and the pro¬ 
perty sold was in excess of that ordered 
to he sold. Under such circumstances an 
appeal would lie. 

It cannot he disputed that the sale of 
4 biswas and odd share alone could have 
been ordered, and not of the 7 biswas 13 
biswansis. That being s(r, the sale of the 
share in excess of 4 biswas and odd was 
absolutely illegal. 

Mr. Gulzari Lai, the learned counsel 
for the appellants, has properly offered 
to pay the whole of the sale price for 
one-third of 12 biswas odd which could 
have been properly sold and which he 
says his clients are willing to retain. 
Under these circumstances we allow the 
appeal in part and modifying the order 
of the Court below direct that the sale 
he confirmed with regard to one third of 
12 biswas and odd only on payment of 
the amount fetched at the auction-sale 
and that the sale with regard to the re¬ 
mainder he set aside. We direct the 
parties to hear their own -costs of this 
appeal. 
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Sulaiman and Daniels, J.T. 
Madho ri Sara n —Appellanb. 

V.. • 

Parbati —Respondent. 

First Appeal No. 105 of 1924, Decided 
on 5th May 1925, from an order of the 
Sub. J., Farrukhahad. 

(a) Civil P. C. f 0. 43, R. 1 (w)—Right of appeal 
is subject to 0. 47, R. 7. 

The right of appeal conferred bv Order 43, rule 
I (w) is not an unlimited right, but is subject to 
the conditions of Order 4 7, rule 7. 40 All. 08 and 
45 Cal. CO Foil. . ‘ [P 552 C 2] 

( b) Civil P. C., 0. 47, R. 4 (2) (b) — Discovery of 
old s aR deed—Appellate Court not deciding if it 
related to land in dispute b it granting review and 
remanding case for decision of issue on merits after 
allowing opposite side to rebut t e evidence — Order 
was held justified. 

An nppellnte Court granted an application for 
review on the ground of the discovery of a cer¬ 
tain old sale deed relating to the land in dispute. 
But the Court did not decide whether the sale 
deed exactly referred to the land in dispute. It 
considered prima facie that it did appear to refer , 
to the land, but sent hick the case for decision 
of the issue on the merits after allowing the 
opposite side to produce rebutting evidence. 

Jfelcl : that undcr the circumstances this was 
a proper order to nass. [P 553 C lj 

(e) Civil P. C., 0. 47. R. 1— Point not raised at 
trial cannot be raised in review. 

A party ought not to be allowed in review to 
raise a case which was never raised at the trial, 
and on which no evidence was adduced. 

[P 553 C l] 

I win Bhushan Banerji —for Appellant. 

Daniels, J.—This is an appeal fjorn 
an order granting a review of judgment 
on the ground of the discovery of new and 
important evidence which the defendant 
could nob by exercise of due diligence 
have discovered earlier. The new and 
important evidence consisted of a certified 
copy of a sale-deed of the year 1878 
alleged to relate bo the land in suit. The 
question arises whether the appeal 
comes within the terms of Order 
47, rule 7 of the Civil Procedure Code. 
The right of appeal conferred by Order 43, 
rule 1 (w) is nob an unlimited right, bub 
ig subject to the conditions of Order 47, 
rule 7 ; Vide Khnrshed Alam Khan v. 
Rahmat-ullah Khan (l) and' Nandlal 
Mnllick v. Panchanan Mnkerjee (2). In 
this case the appeal, if allowable at all, 
comes under clause (h) of rule 7 of Order 
47 on the ground that the review was 

(1) [1917] 40 All. 68=43 I. C. 190-15 A. L. J. 

(2) [1918] 45 Cal. 00-21 C. W. N. 1076 -42 
I. C. 431=26 C, L. J. 187. 


Appeal allowed in part. 
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admitted in contravention of rule 4. Now, 
the learned pleader for the appellants has 
rot been able to dispute the finding of the 
learned Subordinate Judge that it was not 
within the power of the applicant, in 
’ spite of due diligence, t:> produce at the 
trial the evidence on which she now 
relies. His contention is that it is not 
clear on the face of the sale-deed that it 
relates to the land in suit. This is a point 
which the learned Subordinate Judge has 
not decided. He evidently considered 
prima facie that it did appear to re f er to 
this land, for he says that the admission 
of the document changes the whole aspect 
of the case. At the same time he recog 
nized that it was not fair to decide the 
point*as an appellate Court without giving 
tho other side an opportunity to rebut the 
evidence. He accordingly sent hack the 
case for decision of the issue on the merits 
after allowiug the respondent to produce 
rebutting evidence. This appears to us, 
under the circumstances, to have been a 
proper order to pass. The question can 
only he decided when the document is 
read along with the other evidence in the 
case. The evidence has not been laid 
before us, and we are not in a position at 
his stage to express any opinion on the 
questior. 

In one respect the order of the Court 
below is open to objection. At the hear¬ 
ing of the appeal the defendant raised a 
point as to the effect of a certain partition 
on the plaintiff’s claim. This was a new 
point raised in appeal, and the learned 
Subordinate Judge had held in deciding 
the case that it could not prevail in the 
absence of the evidence necessary to sub¬ 
stantiate it. In his order admitting the 
review the learned Subordinate Judge has 
permitted the defendant to adduce evi¬ 
dence on this question also. For this 
there is no justification The point was 
never raised at the trial at all, and the 
defendant ought not to bo allowed in’ 
review to raise a case which was never 
'raised at the trial, and on which no evi¬ 
dence was adduced. We accordingly set 
aside that portion of the lower Court’s 
order which allows tho defendant an 
opportunity of establishing her conten¬ 
tion regarding the partition. In other 
respects the appeal is dismissed. We 
make no order as to costs as the respon¬ 
dent is not represented. 

Appeal dismissed. 
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Lindsay and Kanhaiya Lal, JJ. 

Kishun Ahir cind others Plaintiffs 
Appell uits. 

v. 

Saran Ahir and another—Deien dants — 
Respondents. 

Second Appeal No. 363 of 1925, Decided 
on 1st May 1925, from a decree of the 
D. J., Azamgarh. 

U. P. l J re-emptwn Act (11 of 1022), S.-5—Wajib- 
ul-arz and Rubkar must be construed together. 

A wajib-ul are cannot be read detached from a 
rubkar which professes to correct it. The two docu¬ 
ments must be construed together. [P. 553, C. 2] 

Haribans Sahai—iov Appellants. 

Kanhaiya Lal, J. —We think the 
decision of tho lower Court in this case i3 
correct. It is a case to which the Pre¬ 
emption Act XI ot 1922 applies. It 
appears that iu the 1874 Settlement blie 
village in which the property is situated 
formed part of a taluqa comprising a 
number’of villages. It is true that a 
wajib uhnrz was prepared at that Settle¬ 
ment in which it was etated that there 
was a custom of pre-emption, hut there 
was also produced before the Court below 
a certified cooy of a rubkar dated the 30th 
September, 1874, declaring that the entry 
relating to custom in this wajib-ul-arz 
»vas to be deemed to he incorrect as far 
as this mauza Jalalpur was concerned. 
It was stated clearly in this rubkar that 
therO was in that village no custom of 
pre-emption and that there would he no 
such custom in future. 

We are of opinion that the Judge of the 
Court below construed S. 5 of the Pre-emp¬ 
tion Act correctly. The wajib-ul-arz cannot 
he read detached frnn the rubkar which 
professes to correct it. The two docu¬ 
ments must he construed together, and we 
are quite clear, this being clone, there is 
no wajib-ul-arz of 1874 recording a 
custom of pre-emption. 

It is further argued that even if this 
view lie taken, there is nothing to exclude 
the idea that the parties who signed the 
wajib-ul-arz were entering into a contract 
for pre-emption. Here again we think 
the language of the rubkar is quite clear. 
It indicates to us that the parties con¬ 
cerned intended to have nothing whatever 
to do with the right of pre-emption whe¬ 
ther by custom or by contract. 

No other point arises for discussion. 

We dismiss the appeal under order 41, 
rule 11. 


1 vpial dismissed • 
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Lixdsay and Sulaimax, J.J. 

A hdul Wakul —Appellant. 

v. 

Halim Ali and others —Repondentg. 

Second Appeal No. 706 of 1923, Decid¬ 
ed on 30th -January 1925, from a decree 
of the D. -T. of Bulandshahr. 

Pre-emption — Wajib-ul-arz giving right of pre¬ 
emption to co-sharers of village—Partition subsc- 
guent to prcpaiation of irajib-ul-arz—Right of 
pre-emption can be claimed only by co-sharer of 
same mahal as that of vendor. 

A wajib-ul-arz gave the right of pre-emption 
first to own brothers and on their refusal, to 
4 shurkayandeh.’ Subsequent to the preparation 
of the wajib-ul-arz, there was a partition of the 
village. * 

Held : that after the partition though the 
right of preemption continued, the words ' shur- 
kayanduh * should be interpreted as meaning 
‘ shurkayan mahal' and that the right of pre¬ 
emption was confined only to those ‘co-sharers 
who ha l a joint interest in the same mahal as 
the vendor. [Ik non. 0. 1.] 

Jin stag Ahmad and Iqbal Ahmad —for 
Appellant. 


Kailas Nii/i Katju —for Respondent 




Sulaiman 


J.—This is a plaintiffs 
appeal arising out of a suit for pre-emption 
tvith respect to the sale of a share situated 
in mahal viunzahta of Abdul Wahid the 
plaintiff, in which the plaintiff and • the 
vendor had proprietary interests, and in 
which the defendant vendjb has not pro¬ 
prietary interest. There were many pleas 
taken by the defendant. Among' others 
there were the pleas, that there was no 
custom of pre-emption in this village: that 
the custom did not apply to resumed muafi 
lands which had been sold and'lastly, 
that the defendant being a proprietor in 
the village out of which this mahal had 
been carved, he was cn an equal footing 
with the plaintiff. The Court of first 
instance decreed the claim ; hut on appeal 
the lower appellate Court dismissed the 
suit in to to. 

To prove the existence of this alleged 
custom t-he plaintiff produced a wajib-ul- 
arz of the year lk73 which contains a 
clause relating to the right of pre-emption. 
On behalf of the defendant thJee mo¬ 
ments, namely, of 1879, 1895 and 1899 
were oroduced where a claim of pre¬ 
emption was asserted, but Dot allowed. 
The plaintiff produced a judgment of the 
year 1910 which we understand wa3 
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affirmed by the High Court in second 
appeal and where a claim for pre emption 
on the basis of custom was uphold. We 
may note that the judgments in the 
earlier cases proceeded on a view of law 
which does not now'.prevail. The learned 
Judges did not proceed on a presumption 
in favour of the plaintiff but rather 
thought that the wajib-ul-arz not having 
been signed by the parties was not con¬ 
clusive. In the second case the learned 
-Judge held that the custom did not apply 
to muafi dawami . It is possible that the 
whole wajib-ul-arz was not before him 
because in the wajib-ul-arz in chapter III, 
paragraph 1, th$re is a special mention 
that transfers of muafi dawami take 
effect subject to the right of pre-emption. 

The last judgment is in favour of the 
plaintiff. 

In our opinion there is nothing to rebut 
the ordinary presumption arising from the 
wajib-ul-arz that a custom of pre-emption 
exists in this village. We therefore agree 
with the Courts below that it must be 
held that a custom exists. 

The next question is whether such a 
oust Dm applies to muaf i munzabta. In 
paragraph 5 of the wajib-ul arz, after 
giving a bng list of the transfers that 
were in existence at the time of its pre¬ 
paration, there is a recital that no other 
property is under a mortgage and that in 
future every co-sharer will have a right 
to soli his share, but he shall first sell to 
his own brothers and if they refuse then 
to shurkayan deh (co sharers in the 
village), and if they also do not take then 
he may transfer it to any one he pleases. 

Paragraph 14, which has the heading 
of the custom of pre-emption, states that 
pre-emption prevails. It is noteworthy 
that in this paragraph the list comprises 
both shares in khalsa and resumed muafi, 
and there is nothing in it to inJicate that 
the entry was confined to sales of shares 
in khalsa land alone. Furthermore, since 
the preparation of the wajib-ul-arz the 
village ha3 been partitioned into two 
distinct mahals. The plaintiff’s mahal 
now consists of only one class of pro¬ 
prietors who originally were proprietors 
of resumed muafis and now are co-sharers 
in this new mahal. The plaintiff and the 
vendor are both co-sharers and they are 
on the same footing, whereas the defend¬ 
ant vendee is not a co-sharer in this 
mahal. The custom must he deemed to 
exist in this new mahal. 


— 

-j 
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It is next contended before us that the 
defendant being a proprietor in the village 
is on the same footing as the plaintiff. 
This contention canrot prevail. Prior to 
the partition he certainly was a co-sharer 
with the vendor but since the partition he 
has gone off to an entirely different mahal 

'and has no community of interest left 

* 

!with the vendor. 

We are accordingly of opinion that the 
view taken by the learned Judge is not 
correct. We allow this appeal, ani set¬ 
ting aside the decree of the lower appellate 
Court restore the decree of the Court of 
first instance with costs in all Courts, 
including in this Court lees on the higher 
scale. We extend the rime for payment 
to six months from this date. In case of 
default of payment ‘the suit shall stand 
dismissed with costs in all Courts in¬ 
cluding in this Court fees on the higher 
scale. 

Appeal dismissed. 
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Mears, C. J. and Piggott, J. 

Kar<ji Mall — Plaintiff—Appellant. 

v. 

Darya Pros id and others —Defendants— 
Respondents. 

Letters Patent Appeal No. 10 3 of 1921 , 
Decided on 13th March 1923, against the 
judgment of Mukerji, J. 

Ci( ll p. C., 0. il., li. 33 -Suit decreed against 
Js.' cUfaidant but dismissed against 2nd defen- 
a "’ Ll ,; l v defendant appealing — Plaintiff not 
appealing J mm dismissal of claim against 2nd 
itefe ndant~jAp vdlaie Court can pass decree in 

i- u IT 8 J 1 or agak i.id defendxnt . 

There were three defendants to the suit. The 

suit was decreed as against the first two defeu- 

dants but dismssed as against the third defen- 

J he first two defendants appealed; but 

the nlaintiil did not appeal against the di-- 

<ni«->al of his claim against the third defend- 
dant. 

Held-, -that the appellate Court c mil pass a 
decree against tne «rd defendant alone while 
exonerating the first two defends its. Mad 
803 Foil . [ P 555 C 2j‘ 

^ Pc try Lai Barter] i and Surendro Nath 
Gupta —for Appellant. 

Piggott, J. This was a suit for pro¬ 
fits, and accounts had to be adjusted as 
between three distinct parties, namely, 
the plaintiff, Kanji Mai, the third defen¬ 
dant, Durga Prasad, and the other two 


defendants, Jugal Kjshor and Ram 
Chaadra, in respect of whom a joint 
account was required to be taken. The 
caso underwent various vicissitudes; but 
in the end a learned Judge of this Court, 
on the basis of express findings of fact, 
returned upon issues remitted for the 
purpose, arrived at the conclusion that 
Kanji Mai, the plaintiff was, on a 
fair settlement of accounts, entitled to 
recover Rs. 242-7-0 in all from the 
other co-sharerHe also found that 
Durga Prasad was in debt to the other 
co-sharers by reason of realizations 
which he had made in excess of his 
rateable Share,- to the amount of 
Rs. 202-14-11. On these facts the learn¬ 
ed Judge rightly held that there ought to 
be a decree in favour of Kanji Mai 
against Durga Prasad alone for a sum 
ol Rs. 20214-11. It was found that 
there had been a settlement as between 
Kanji Mai and other two defendants, so 
that it was not necessary to go fur¬ 
ther into the question of their respective 
rights or liabilities. The learned Judge, 
however, held that, because no decree 
had been passed against Durga Prasad 
and the plaintiff had never appealed 
against the decree which dismissed his 
claim as against Durga Prasad, no decree 
could be given in favour of Kanji Mai on 
tho^ second appeal which had been 
hied by Jugal Kishor and Ram Chandra. 
The matter has been brought before us in 
an appeal under the Letters Patent in 
which all the defendants to the suit as 
brought are impleaded. The plaintiff 
Kanji Mai relies on the provisions of 
Order 41, rule S3 of the Code of Civil 
1 locoaure, and contends that there ought 
to have been a decree in his favour 
against Durga Prasad for Rs. 202 1 4 11. 
Reliance is also placed on the case of 
Neehmani Patnaik Mussadi v. Sukaduva 
J>atara (1) as authority for frao proposition! 
tnat the provisions of Order 41, rule 33 of 
of t3 ° Civil Procedure Code can he appli-! 

, fco gi™ appropriate relief to a 

plaintiff who appeared before the appel-, 
late Court as a respondent under circum¬ 
stances closely analogous to those now 
before U3. In our opinion this contention 
is well founded. We modify the decree 
of the learned Judge of this Court and 
instead of dismissing the plaintiff’s claim 
altogether, w e grant him a decree for 

T,) 
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Rs. -02-11-11 against the defendant 
Durga Prasad alone. 

The costs a3 between these two parties, 
which will include fees on the higher 
scale in respect of both hearings in this 
Court, will l)e adjusted on the basis of 
payment and receipt in proportion to 
failure and success calculated on the 
'total amount originally claimed. 

Decree modified. 
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Sul aim an and Daniels, JJ. 

Pitam Lai —Plaintiff — Applicant, 

v. 

Balwant Singh —Defendant— Opposite 
Party. 

Civil Rev.-No. 170 of 1924, Decided on 
7th May 1S25, from an order of the Sub- 
J., Budaun. 

Civil 1\ C., Ss. 152 and 115 — Court has juris¬ 
diction to refuse amendment—Failure to ecercisc 
jurisdiction makes revision competent. 

Under S. 102 of the Civil P. C. the Court lias 
power, under the peculiar circumstances of any 
case, to refuse the application for amendment of 
decree if it feels inclined to do so. The Court is 
not bound to grant the application in even* case. 

[P 555 C 2 J 

On the judgment-debtor satisfying a mortgage 
decree in full, the case was struck off. Three 
years afterwards, the defendant applied for 
amendment of the decree. 

Held : that the Court could dismiss the appli¬ 
cation if t was inclined to do so. [P 556 C 2] 

Held : further lhat the failure by the Court to 
exercise this jurisdiction on the ground of its 
non-existence, amounted to material irregularity 
in the exercise of its jurisdiction, so thus revi¬ 
sion of its order was permissible. [P 5C6 C 2] 

Per Danids, J .— When a decree for money has 
been finally satisfied and discharged, the Court 
is functus officio and can no longer entertain an 
application for amendment under S. 152 of The 
Civi. P. C. [P 553 C 2 ; P 557 C 1] 

Narain Prasad Asthana —for Appli¬ 
cant. 

Peary Lai Bancrji — for Opposite 
Party. 

Sulaiman, J.— This is an application 

in revision from an order amending a 
decree. A mortgage decree for sale was 
passed by the Court below which was ap 
pealed against to this Court. The ques¬ 
tion of the liability to pay costs was 
raised in appeal but the appeal was dis¬ 
missed for want of prosecution. The 
judgment-debtors satisfied the decree in 
full and the case was struck off. Three 


years afterwards, the respondent, Balwgnt 
Singh, applied to the Court below to have 
the decree amended on the ground that 
it was not in strict accordance with 
the judgment. The learned Subordinate 
Judge, who disposed of this application, 
felt himself compelled to grant the appli¬ 
cation because he imagined that he had 
no discretion to refuse it. He clearly 
says : “I think, however, that that 
course is not open to me." He would have 
dismissed the application had he thought 
that he had any discretion in the matter 
for he distinctly remarks ; “ I may, how¬ 
ever, note in passing the circumstances 
which would have made it peculiarly desi¬ 
rable to exercise one’s discretion against 
the applicant in this case if one had the 
power to do so.” Having thought himself 
compelled to grant the application, he has 
ordered that the decree should be amend¬ 
ed. 

Ore of the points raised on behalf of 
the applicant is that the Court below 
had no jurisdiction to amend the dectee 
because the matter had been brought up 
in appeal and was disposed of by the ap¬ 
pellate Court. The contention is, in my 
opinion, not sound because there was* no 
decroe passed on appeal but merely an 
order dismissing the appeal for default. 
There is thus no decree of the appellate 
Court in which the first Court’s decree 
has merged. It cannot, however, be 
doubted that under S. 152 of the Code of 
Civil Procedure the Courti had power, 
under the peculiar circumstances of this 
case, to refuse the application if it felt| 
inclined to do so. The Court was nob # 
hound to grant the application. I have 
already referred to tho fact that the Court 
would have dismiss©I the application if it 
hid felt that it had power to do so. Under 
these circumstances the Court below has 
nob applied its mind to the cas9 correctly 
and has acted with material irre¬ 
gularity in the exercise of its jurisdic¬ 
tion because it has not exercised its dis¬ 
cretion at all. I would allow the revision 
and, setting aside the order of the Court 
below, dismiss Balwant Singh’s applica¬ 
tion for amendment of the decree with 
costs. 

Daniels, J.—I concur. I would he 
prepared to go a step further and hold 
that when a decree for money had been 
finally satisfied and discharged, the Court 
is functus offico and can no longer en 
tertain an application for amendment 
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under S. 152 of the Code of Civil Proce¬ 
dure. 

By the Court. —The application for 
revision is allowed and the order of the 
Court below is set aside and Balwant 
Singh’s application is dismissed with costs 
in hot a Courts, 

/ Application- allowed. 
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Mukerji, J. 

Parbh it Led —Appellant. 




Chatt tr and others —Respondents. 

Second Appeal No. 1471 of 1923, Deci¬ 
ded on the 6th March 192 j, from a decree 


of the D. J. # Agra. / 

l n) i'.]'. Act , S. 3 —“ Notice ”— Eegish’ail i fo 
not notice in itself. 

Where a mortgagee su 3 mortgages his interest 
the original mortgagor cannot be said to have 
notice of the aub-mortgage merely becuase the 
tter ; r gistered, 4s Cal. l (P. C.) foil. 

* [P. 557, C. 2; 

Narain Prasad Asthana— for Appellant. 

M. L. Agarwala—ior Respondents. 


__ Mukerji, J This appeal and appeal 
No. 1106 of 1923 arise out of similar facts. 
It appears that certain persons executed an 
usufructuary mortgage in favour of three 
persons Badam, Uday Ram and Chiranji 
Mai. Badam made a mortgage to plain¬ 
tiff-appellant in the present appeal and 
Uday Earn and Chiranji Mai executed a 
simple mortgage in favour of the appel¬ 
lant in the other appeal. Among the 
properties mortgaged was tli3 interest of 
the mortgagors as usufructuary mort¬ 
gagees. The plaintiffs brought their res¬ 
pective suits to recover money and 
claimed the right to bring to sale the 
mortgagee’- interest of Badam in one suit 
and Uday Ram and Chiranji Mai in the 
other. The mortgagors of these mainly 
contended that they had satisfied the 
usufructuary mortgage and redeemed the 
property and that therefore there was no¬ 
thing to be sold. 

Both the Courts found against the 
plaintiffs. They held, inter alia , that the 
original mortgagors had no notice of trans¬ 
fer of tlio mortgagee rights and were 
therefore nob bound to pay the money to 
the present plaintiffs-appellants instead 
of to jheir original mortgagees. 

Two points have been taken in the 
memorandum of appeal. The first is that 
registration is notice. This point has 


been fully and finally settled by the case 
of Tildkdhari Lai v. Khedan Lai (1), by 
their Lordships of the Privy Council, 
who held that a registration of sub¬ 
sequent transactions was no notice 
to persons who were parties to earlier 
transactions. In the case before their 
Lordships of the Privy Council it was 
urged that a prior mortgagee should he 
charged with the notice of a subsequent re¬ 
gistered transfer. Their Lordships repel¬ 
led the argument. On the same principle 
it cannot, be said that the original mort¬ 
gagors would have notice of the transfer, 
in favour of their respective plaintiffs 
merely by reason of the fact that the 
transfers in their favour were registered.! 
This argument therefore fails. 

The socond argument was that on the 
facss as found by the Court below a 
notice in law was established. The point 
is really a question of fact and the finding 
of the Judge below should be conclusive. 
The learned counsel however read out the 
judgment of the learned appellate Judge 
and 1 am satisfied that ho has not misap¬ 
plied any rule of law or has nob drawn 
any improper conclusion from the facts 
before him. The direct evidence of trans¬ 
fer consist r i of a letter sent by post which 
was received back with the word ‘refused* 
marked on it. There is no evidence to 
t how that the letter had ever been tender¬ 
ed to the original mortgagors or that they 
had written the word ‘refused’. The next 
item of-direct evidence was an application 
to the Sub-Registrar presented on the day * 
the deed of redemption was registered 
asking him not to register the deei. The 
Judge finds tnat it was not proved that 
the application had been presented be¬ 
fore the deed was actually registered. 
Evidently the learned Judge means that 
application may have been presented after 
the executant had appeared and acknow¬ 
ledged the execution of the document. The 
finding therefore was a legitimate finding 
from the facts proved. 

The appeals fail and the present one is 

dismissed with costs which will include 

counsel’s fee3 in this Ooutfc on the higher 
scale. 

Appeil dismissed. 



[1920] ISC.:,1. 1—17 I. A. 239=39 M L J- 
213-18 A.L.J. 107l=(1920j M. W. N. 591 - 
13 L. W. 101 -27 C. W. N. .19=22 Bo n I 
R. 1319=2 Pa. h. T. 101=28 M.L.T. 221 = 
57 i. C. 465=32 C.L.J. 479 (P. C.) 
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Sulaiman and Daniels, JJ. 


S ita U-‘ m —Plai nt iff—Appe 11 ant. 


v. 

Peare, alias AI loo and another —Defen¬ 
dants—Respond en ts. 

First a| peal Ko. 175 of 1924, Decided 
cn 8th May. 1925, from an order of the 
Sub., J., Bareilly. 

'fc Civil P. C., 0. 23 r. 3 — Parlies agreeing no! to 
adduce any evidence and to abide by Court's deci¬ 
sion after local inspection—Decisi / after heal 
inspect ion is one bast • on compromise and is not 
a ppealable. 

The substantia!'dispute betv.ean tli- parties 
was as to whether a sp< at in quesrio . Mould rr 
sheuId not be closed. Iustcad of incurri g the 
expense involved in produoi,^ a lot rf crai evi¬ 
dence the parties decid- d that they should n.-t 
produce any evidence wliat oever and should 
abide by the dec ion o r the Mur.sif after he h- d 
made a 1 cal inspectior. The document which 
record* d their agreement did not -ay that any 
inspection notes should he prepared by the 
Munsif and be left on the record ; nor did it say 
that he should ecessarily refer taall the docu¬ 
mentary evidence that was produced by the 
parties. The matter in dispute was left entirely 
to the decision of the Munsif. 

Held : that the parties could rot subsequently 
resile front their 2 gr e nent and must be bound 
by the deciiion of the Munsif arrived at after 
local inspection whether the decision was, as a 
matter of fact, right or wrong. The Muasit’s 
udgment was not vitiated by the fact that he 
kept no notes of his inspection or that he made 
no reference in his judgment to the documents 
tiled by tlie parti s. The decision must be treat¬ 
ed to have been one based on a compromise 
between the parties and was no longer oneu to 
appeal. 1J24 All. 570 and If 25 All. 271 Foil. 

[P 55S C 2] 

Girdharilal Agancala —for Appellant. 

Peary Lai Bauerji — for Respondents. 


Sulaiman, J.—This is an appe&l from 
an order remanding the case so that it he 
tried de novo and the parties he allowed 
opportunities of producing additional oral 
and documentary evidence. 

The plaintiff brought a suit praying that 
a certain spout opened by the defendant 
towards his Court-yard should be closed. 
The defence was that this spout was an 
old one and not a recent one, and that, in 
any case it threw water on the defendant’s 
own land. On the 10th of December, 1923 
both the parties made statements before 
the Court that they did not want to pro¬ 
duce any evidence whatsoever, and that 
whatever the Court, after making a local 
inspection, decided, that would be accept¬ 


able to both the parties. This was duly 
signed by the parties. In pursuance of 
l Ills no further evidence wis recorded by 
the Munsif, and he made a local inspection 
of the place and came to the conclusion 
that the spout was a recent one and not 
an old one at all He was further inclined 
to hold that the water from this spout did 
not fall on the defendant’s land. Ho 
accordingly decreed the claim. 

The defendant went up in appeal, and 
the lower appellate Court has set aside 
that decree. The lower appellate Co ir; 
has remarked that the learned Munsif 
kept no notes of inspection, and has made 
no reference in his judgment to the docu¬ 
ments that were filed by the parties. And 
then again, although the parties had 
clearly stated that they would not produce 
anv more evidence, the lower appellate 
Court curiously enough, has directed that 
there should be a trial de novo and further 
evidence, both oral and documentary, 
should 1)8 produced by both, parties. The 
order of remand cannot possibly he 
upheld 

The substantial dispute between the 
parties was as to whether the spout in 
question should or should not be closed. 
Instead of incurring the expense involved 
in producing a lot of oral evidence the 
parties decided that they should not 
produce any evidence whatsoever and 
should abide by the decision of the learned 
Munsif after he had made a local inspec¬ 
tion. The document whictrTecorded their 
agreement did not at all say that any 
inspection notes should be prepare! by the 
Munsif and he left on the record ; nor did 
it say that he should necessarily refer to 
all the documentary evidence that was 
produced by the parties. The matter in 
dispute was left entirely to the decision of 
the learned Munsif, and, in our opinion, 
the parties cannot now resile from febeirj 
agreement and must he hound by the 
decision of the learned Munsif whether it 
was, as a matter of fact, right or wrong. 
The decision, therefore must be treated to 
have been one based on a compromise 
between the parties and was no longer 
open to appeal. For the sake of reference 
we may refer to the case of Ilimmanchal 
Singh v. Jatwar Singh (1) and that of 
Ram Sunder Misrwv.Jai Karan Singhi 2) 

(1) 1924 All. 570=46 All. 710=5 L. E. A. Civ. 

439. 

(2) 1925 All. 271=23 A. L. J. 251=6 L. E. A. 

Civ. 270. 
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We accordingly allow this appeal, and, 
setting aside the order of the Court below, 
restore the decree of the Court of first 
instance with costs in all Courts. 

Appeal allowed. 
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Lindsay and Kanhaiya Lal, JJ. 

Husain Bn ksh —Defend ant—AppeH int. 

v. 

31. Mahfuzul Haq and anothei —Plain¬ 
tiff s—Respondents. 

Second Appeal No. 303 cf 1924,Decided 
on 18th May 1925, from a decree of the 
Addl. Sub. J., Saharanpur. 

★ Mnh. Lav — Pre-emptlm—Shiah Lav—l’ro- 
pcrty not joint at time of sale or at any time pre¬ 
viously — Wight of may enjoyed in common by 
owners of several houses—No right- of pre-emption 
arises on sale of one of the houses. 

Under the Shia Law there can he no right of 
pre-emption except in relation to property which 
is held jointly or which was at one time held 
jointly and has been divided off, while the roads 
and rivulets parsing through them continue to 
he held in joint proprietary right. [P 559 C *2] 

Where the properties are or were not held 
jointly at any time, but a right of way is enjoyed 
jointly by the owners of the properties, and this 
right cl way i-, sold by one of them along with 
his property there can be no right cf pre- 
e option, because there never was any original 
partnership in respect of the said properties to 
permit of the right of way being treated as a 
residuum of that joint right. The right of way 
enjoyed Jointly by the owners of the properties, 
is only a subsidiary or beneficial right apper¬ 
taining to each property but not a right flowing 
out of the joint nature of the properties held bv 

« ftoh - [P 560 C l] 

S. A. Haidar and Surendro Nath Sen¬ 
ior Appellant. 

Iqbal Ahmed —for Respondents.. 

Kanhaiya Lal, J —The plain lifif-res- 
pondent sued for pre-emption under the 
Muhammadan Law in respect of a house 
situated in Saharanpur city which was 
sold by Mt. Ilabib-un-nissa to Husain 
Bakhsli on the 9th January, 1920. The 
house of the plaintiff stands to the North 
of the house in dispute. The allegation 
of the plaintiff was that two parnalas of 
his house discharged water into the inner 
court-yard of the house sold; that there 
was a joint wall between the two houses, 
and that thero was also a plot of land 
lying in front of the doors of the two 
houses, which was used as a common 
pathway, closed on onejside, and belong¬ 


ing to the persons whose houses opened 
towards that lane. The vendor and the 
vendees are Shias. They denied that the 
plaintiff was a co-sharer in the property 
sold or in any pathway appertaining to it 
or that the plaintiff had any right to 
claim pre-emption. The Court of first in¬ 
stance found that the plaintiff was not 
entitled to pre-emption as he had no joint 
in rerest in any portion of the property 
sold and thero was no joint wall standing 
between the two houses nor any joint 
pathway belonging only to these two 
tenements. The lower appellate Court, 
bow’ever, held that although there was no 
joint wall or other joint interest held by 
the parties in the house in question, there 
was a blind passage in front of the doors 
oi the houses of the parties, which wa 3 
common to all the houses existing there, 
and inasmuch as that passage was sold 
along with the house in question, the pla¬ 
intiff as a sharer in the passage was entit¬ 
led to claim pre-emption in respect of 
both. 

The defendant vendee appeals and his 
contention is that the plaintiff is not 
entitled to pre-emption, firstly, because 
there was no joint passage belonging to 
the houses of the parties; and, secondly, 
because no right of pre-emption could be 
enforced as the property was not divided 
property and the common passage was 
owned by more than two persons having 
houses opening towards it. 

The right of pre-emption under the Shia 
Law is of a much more restricted cha¬ 
racter than that allowed urder the Hanafi 
law. According to the Shia liw sJiufa is 
the legal title of one partner ( sharik ) in 
the joint property to the share of another 
piartner (sharik) therein in the event of its 
transfer by sale, and, as stated by Baillie, 
a right of pre emption can only be claim¬ 
ed under that law by a person who is a 
partner ol a share in the joint and undivi¬ 
ded property (Baillie’s Muhammadan 
Law, p, 179). 

According to the Sharaya-ul-Islam, 
quoted by Shyarna Charan Sarkar, the 
right of pre-emption aces not belong to a 
neighbour nor does it attach to the pro¬ 
perty that has been divided, unless a road 
or rivulet of water (if any running 
through it) he still in joint tenancy, lit 
is a necessary condition that the person 
claiming a right of pre-emption should at 
that time he (actually) a co-sharer (of the 
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seller). Tagore Law Lectures, 1874, 
p. 447. 

Again : — 

'When there is more than one claimant 
by right of pre-emption, opinions are divi¬ 
ded as to the establishment of the right. 
According to one of these it is established 
absolutely whatever he the number (of 
the claimants); according to another it is 
established with a plurality of partners 
when the ciaim is for land, but not when 
it is for more than a single slave ; and 
according to the third it is not established 
with respect to anything when there is 
more than oDe (co-sharer), and this last 
opinion is the most prevalent. 

Similarly says Baillie : — 

“It is otherwise in the ca-e of lands 
which have been divided off, where the 
roads or rivulets passing through them 
continue to he held in joint property and 
one of the partners in the latter sells his 
share together with Ins portion of the 
divided land, for there the other partner’s 
right cf pre-emption attaches not only to 
the share in the road or rivulet which was 
held in joint property hut also to the por¬ 
tion of the land divided off as being con¬ 
nected in sale with the other. If, however, 
the lard should be sold separately, there 
could he no ground for a claim for pre¬ 
emption in respect of it; and even with 
respect to ♦■ho road or rivulet which con¬ 
tinued in joint property, it is only when 
it is sufficiently wide to admit ol a divi¬ 
sion thatthe right can attach to either of 
them ” (Baillie’s Imamia law, p. 177). 

I Thus there can bo no right of pre¬ 
emption except in relation to property 
which is held jointly or which was at ono 
time held jointly and has been divided 
off, while the roads and rivulets passing 
through them continue to be held in 
ijoint proprietary right. 

, Where the properties are, or were, n ot 
Iheld jointly at any time, a3 in the pre¬ 
sent instance, there can be no right of 
pre-emption, because there nover was any 
original partnership in respect of the said 
properties to permit of the right of wiy 
being created as a residuum of that joint 
right. If any right of way is enjoyed 
jointly by the owners of the properties, 
it i 3 only a subsidiary or beneficial right 
appertaining to each property but Dot a 
right flowing out of the joint nature of 
the properties held by each. This will 
be further clear from another passage of 


the Sharaya-ul-IsIam, translated by 
Baillie ;— 

" There is no privilege of pre-emption 
to a neighbour, nor in property that has 
been divided, unless the road or rivulet 
of water, run ling through it, is still held 
in partnership. The privilege is establish¬ 
ed by general assent when there are 
only two partners ; when there is more 
than one claimant, opinions are divided. 
According to one of these, it i^ establish¬ 
ed absolutely, whatever be the number.. 
By another it is established, with a 
plurality of partners in the case of 
lands but not of a slave. By the third 
it is not established in respect of any¬ 
thing whan there is more than one 
partner. And this last opinion is the- 
most prevalent and best supported by 
traditional authority (Baillie's Muhum- 

madan Law. p. 179). 

The Court below refers to a passage 
from the Sharaya-ul-Islam which states : 

The right of pre-emption is establish¬ 
ed in land where thero is a partnership in 
the pathway or in the drinking water, 
if sold along with the laud.’’ 

But this passage refers to a case where 
the property wa3 originally joint and. 
has been divided off, leaving the path¬ 
way or the drinking water or rivulet 

$ 

joint. It also refers to a passage in 
Jawahir-ul-Kalam, a commentary on the 
Sharaya-ul Islam, where it is laid 
down ; — 

Thero is another precept which has 
been hold to bo correct by more than- 
one. There is a house belonging to a 
tribe of people who partitioned it and 
each of them took a piece separately and 
built on it and left between them an 
open space in the bouse in which they 
have their passage. A man came and 
purchased the shares of so no of them. 
Can he do so (without the risk of being 
pre-empted) ? The reply was, he can do 
so ; but be should close the door and 
open it on another pathway.” 

The extract only goes to confirm what 
we have said above, namely, that the 
right of pre-emption can only be' exercised 
\wiere the property is or was held jointly 
at one time or another and has been 
divided off, leaving a residue of the pro¬ 
prietary rights in the way or water un¬ 
divided, if the latter is included in the 
gale. An extract from the Kiyay&t-ul- 
misil was cited before the 3jurii below 
on behalf of the defendant-appellant- 
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which goes to show that no right of pre¬ 
emption can bo exercised unless there is 
jointness in the substance of the rights. 

The Court of first instance observed 
that the passage lying in front of the 
doors of the bouses of the parties was 
used by the parties and the owners of 
two or three other houses and that it be¬ 
longed to the owners of all these bouses 
jointly. But the finding of the lower 
appellate Court on that point is not very 
specific or clear. All that it saj s is that 
the passage was common to all the 
houses and a right to that passage was 
sold along with the house in question. 
Assuming, however, for the sake of argu¬ 
ment that that passage was the joint 
property of the owners of the houses, 
which have doors opening towards it, in¬ 
cluding the present plaintiff and the 
defendant-vendor, a joint proprietary 
right to that passage would not give the 
plaintiff a right of pre emption, because 
the houses, to which that passage apper¬ 
tains, were never at any time joint pro¬ 
perty. They are separate houses, having a 
distinct and separate titie. The passage in 
question does not appertain to any joint 
property, which had been divided or 
partitioned or to a house divided between 
the co-sharers thereof and in respect of 
which a right of pre-emption could be 

claimed. 

• 

In Abbas Ali v. Maya Ham (i) and 
Saiyid Muhammad Razi-ud-din v. 
Raghubir Prasad. (2), it was held that 
upon a sale of property by a Shi a 
Muhammadan no right of pre-emption 
arises, where there are more than two co¬ 
sharers in such property. Here the pro¬ 
perty was not held by the plaintiff and 
the defendant-vendor jointly at all. The 
houses owned by them were never joint. 
The passage in question may be eh.her a 
public way or a private pathway belong¬ 
ing to more than two persons. In either 
case, the plaintiff is not entitled to claim 
pre-emption. This appeal is, therefore, 
allowed and the claim of the plaintiff 
dismised with costs here and hitherto. 

Appeal allowed. 


I 


ID [1898] 12 All. 229 18981] A. W. X. 91. 

[2'J [19181 18 A. L. J. 507—46 I. C. 82. 
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SlTLAIMAN AND DANIELS, J J. 

Sanwalia and another —Plaintiffs— 

Appellants. 

v. 

Nathi Lai —Defendant—Respondent. 

First Appeal No. 179 of 1924, Decided 
on 13th May 1921, from an order of the 
Sub. J., Muttra. 

Agra Tenancy Act, (2 of 1901) N. 4 —Rent may 
Include payment on produce of tanks—But where 
parties are not landlord and tenant, jxiifment by 
one to other is not rent. 

Rent may include what is paid on account ol 
the produce of tanks, but rent is a payment by a 
tenant to his landlord. Where the plaintiffs 
are not the landlords of the defendants but the 
parties are proprietors in distinct mahals, the 
payment claimed is not rent. [P 561 C 2] 

Narain. Prasad Asthaua —for Appel¬ 
lants. 

Ajodhia Nath —for Respondent. 

Daniels, J.—This is an appeal agaiusi 
an 3rder of the learned Subordinate Judge 
of Muttra returning a plaint for presenta¬ 
tion to the Revenue Court on the ground 
that the suit is one for arrears of 
rent under the Tenancy Act. The plain¬ 
tiffs are co-sharers in mahal Sanwalia in 
M. Pingri in the Muttra district: the 
defendant is a co-sharer in another 
mahal known as mahal Ghair khwa- 
hindagan. According to the plaintiffs’ 
case, a certain tank is joint between the 
two mahals, and the zamindars of the 
former mahal are entitled to a certain 
share in the produce of it. It appears 
that si noharas are grown in the tank. 
The learned Munsif, in whose Court the 
suit was filed, decreed it in favour of the 
plaintiffs. The learned Judge, without 
considering the merits of the claim, held 
that, the amount claimed was rent as 
defined in S. 4 ol the Tenancy Act, and, 
therefore, he had no jurisdiction. The 
learned Subordinate Judge is quite right 
in saying that, according to the definition, 
rent may include what is paid on accountj 
of the produce of tanks. What he has 
o\ erlooked is that rent is a payment by 
a tenant to his landlord. Here the plain¬ 
tiffs are not the lanilorcls of the defen¬ 
dant but the parties are proprietors in 
distinct mahals. The learned Subordi¬ 
nate Judge was, therefore, in error in 
holding that he had no jurisdiction. We 
set aside his order and direct him to 
restore the case to his file and dispose of 
it on the merits. 

Costs will abide the result. 

* Order set aside. 
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Stuart and Boys. JJ. 


Firm Balrn.m Das-Fal;ir Chanel — Ap¬ 
pellant. 

v. 

G. I. V. Railinvi Cow pan 1 / — Respond¬ 
ent. 

Second Appeal No. 607 of 1923, Decid¬ 
ed on the 27th March 192“), from a decree 
of the Dt. J.. Ghazipur. 

(a) Hallways Ad, N. 72- -Hid: Sole ll .— Sending 
waggons long distance scaled only with paper siring 
and wax is wilful neglect hi/ Railway. 

A Railway will be guilty of wilful neglect in 
sending a waggon hundreds of miles during 
which the train would have to travel at night 
and stop at all sorts of sidings sealed only, with 
paper, string and wax. 1027 All. 172 and 7 A.L. f. 
ft33 fall' 

_V. L. Aijanrahi —for Appellant. 

Latlli Cm sail Zutshi —for Respond ant. 

Boys, J. —In this case a firm called 
Balram Das- Fakir Chand carrying on 
business at Basra in the District of 
Ballia sued the Great Indian Peninsula 
Railway Company for compensation to 
the amount of Rs. 1,271-8-0 on account 
of tie price of two hales of jarn with 
interest thereon on the allegation that 
they delivered these goods to the Great 
Indian Peninsula Railway Company at 
Victoria Terminus at Bombay to he 
transported to and delivered at Basra in 
the district of Pallia and that the Rail¬ 
way Company failed to deliver the goods 
in accordance with their contract. 

It is admitted that the goods were sent 
under the owner's Risk Note P. That 
Risk Note is no longer in current use hut 
with that fact we are not concerned : nor 
with the question of what may he the 
effect of our interpretation of the old rules 
on any new Risk Notes that may now he 
in force. 

It is clear that priina facie, the plaintiff 
was entitled to recover damages against 
the Railway Company and the Railway 
Company could only escape by proving 
that they are freed from responsibility to 
the Risk Note Form B. Next it is clear 
that it is for the Railway Company to 
establish “loss”. 

The first Court held that no loss was 
established. ' The lower Appellate Court 
held that the Railway had succeeded in 
proving loss. On this point we are in¬ 
clined to agree with the lower Court 
though not for the reasons stated by it. 


It appears established by the evidence 
of Mahadeo, a foreman at Victoria Termi¬ 
nus that he put these bales into a waggon 
No. 7552 and sealed it ; that the waggon 
was sealed for transit to Allahabad city 
which means that it was a complete ' 
waggon which would not except under 
very exceptional circumstances he opened 
in the ordinary course of railway business 
until it arrived at Allahabad city. The 
waggon was then sent to Wadi Junction 
and attached to a train which was there 
made up for Allahabad. Mahadeo, the 
foreman further states that in that wag¬ 
gon, he placed 43 packages. 

The next information we have is that at 
a station called Pachora on the Great 
Indian Peninsula Railway the guard 
noticed that the doors of the waggon were 
open and of course the seals broken. As 
to the nature', of these seals we shall have 
something to say presently. He drew the 
attention of this to a Railway servant, 
Chintaman Gopal, who is described as a 
number taker. Apparently this was not 
the only waggon of which the seal had 
been broken because Chintaman received 
instructions from the guard to reseal a 
number of waggons including this parti¬ 
cular waggon. Chintaman says in hi*, 
evidence that the ticket on the waggon 
indicated that there were only 38 pack¬ 
ages in the waggon, hut we think that 
there is no doubt that the evidence of 
Mahadeo the loading foreman at Victora 
Terminus to the effect tha* he put in 43 
packages, evidence which is supported by 
his registers, should he accepted. 

Nothing further appe»rs to have been 
done at Pachora at all, but later at 
Allahabad the packages were counted and 
it was found that there were only 38. 
They were recounted at Allahabad because } 
of the transhipment that was necesssary 
if they were to go by the Bengal North- 
Western Railway to Basra. It is further 
established that at Allahabad amongst 
the 38 packages found in the waggon there 
were not to he found the two hales belong¬ 
ing to the plaintiff which Mahadeo had 
put in at Bombay. 

q The railway’s case, therefore, is a case 
of “los‘” ; that having established that 
they put the bales into a waggon that 
was sealed at Victoria Terminus for 
Allahabad and having established that 
those packages were not in the van at 
Allahadad and that the seals had been 
found to he broken at Pachora and the 
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door open they have proved that the 
packages have been lost. 

It was suggested to us at one time that 
there was nothing to show how the 
waggon might have been handled or the 
packages handled at Wadi junction or 
anywhere else en route ; that the pack¬ 
ages might have been taken out inadver¬ 
tently and possibly sold by the Railway 
Company as unclaimed property in which 
case the price would still be in their 
hands but we do not think that this would 
be a justifiable assumption against the 
Railway. They could not be expected to 
produce a witness from every station to 
say that the packages had not been hand¬ 
led at the station or the seals broken. 

We hold, therefore, that the inference 
which the Railway asks us to draw that 
they have established “loss” is an infer¬ 
ence which we ought to draw, though, as 
we have said, for reasons other than those 
stated by the lower appellate Court. 

But we feel that we cannot and should 
not leave this part of the case without 
expressing the strongest disapproval of 
the way in which the Railway Company 
treated the claim of the plaintiff at the 
outset. The Company deliberately replied 
to the plaintiff that they had duly deli¬ 
vered his goods to the East Indian Railway 
and this statement they made not merely 
by inadvertence once but deliberately 
repeated a second and a third time. We 
have neither been shown nor have we 
found any evidence to justify these letters 
and even if the statement was not known 
by the Company’s servant’s to he false, it 
was at least made without any proper 
inquiry and with the most reckless dis-^ 
regard of the truth. If the intention of" 
it was not deliberately to direct the 
plaintiff on to the wrong track, it was 
almost certain to have that result Such 
conduct of the negotiations upon a claim 
calls for the strongest condemnation. 

The next question is whether the plain¬ 
tiff has established wilful neglect by the 
Railway administration or by its servants 
so as to justify him in claiming that the 
Railway Company are not free even under 
the terms of the Risk-Note from respon¬ 
sibility. This plea of wilful neglect has 
been taken all through and we may refer 
to clause 8 of the grounds of appeal to 
the lower appellate Court. The lower 
Court appears not to have dealt with this 
plea at all hut-, if, is 0 pen to us to deal 


with it as wo have all the materials before 

U9. 

It is in the evidence of the guard that 
some two or three days before as is shown 
by an entry in his journal the seals of 
waggons on his train were found to be 
broken in very similar circumstances. It 
is also clear from cases to which we will 
refer that the finding of broken seals is, to 
put it at the lowest at least, not an un¬ 
common incident. 

The question therefore, arises whether 
the railway were not guilty of wilful 
neglect in sending a waggon hundreds of 
miles during which the train would havt3 
to travel at night and stop at all sorts of 
sidings, sealed only, as we have it esta¬ 
blished in the evidence of Mahadeo, the 
loading foreman, with paper string and 
wax. 

Even if a finding in similar circumstan¬ 
ces had not previously been arrived at by 
this Court we should have been inclined 
to hold that this was wilful neglect on 
the part of the Railway. In support of this 
view we need only refer to Bengal North- 
Western. Railway v. Manorath Bhagat 
DJiian Ram (l) Bengal and North Western 
Railway Company v. Haji Mntsaddi (2). 
We hold, therefore, that there was “ wil- 
lul neglect by the company and that 
this appeal should he allowed and we 

accordingly allow it with costs on the 
higher scale. 

Appeal allowed. 


(1) 1925 All. 172 —22 A. L. J. 1035=0 L. R \ 
Civ. 24. 

(2) [1910] 7 A. L. J. 833=7 I.C. 180. 
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Lindsay, J. 

Thakur Prasad and others —Appellants. 

v. 

Gulah Kunwar and others — Respon¬ 
dents. 

. Second Appeal No. 1015 of 1923, De¬ 
cided on 20th February 1925, from a 
decree oi the D. J., Azamgarh. 

Lim. Act S. G Alienation of property of Hindu 
join faintly Suit tor setting aside—Person in 

existence at date of alienation having cause of ac- 

tmu—Subsequent birth of other members does not 
extend time. 1 


« « one uaie 0 t uie transfer of property be¬ 
longing to a Hindu joint family there was in 
existence any person who had a cause of action 
for a amt to set aside the alienation, time begins 
to run and cannot be extended by the subs* 
quent birth of other members of the family who 
would also be entitled to challenge the aliena- 

* [P £64 C 1] 
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Time for a suit to bet aside the alienation will 
expire either after 12 years from the alienation 
or 3 years after the attaining of majority of any 
person who had a cause of action on the date of 
the alienation. [P 564 0 1] 

Peary Pal Banerji —for Appellants 

S. N. Sen —for Respondents. 

Lindsay, J. —The suit out of which 
this appeal has arisen was brought in 
order to avcid a certain transfer of what 
was alleged to he joint family property 
made by one Madhuban Das on the 27th 
November, 1903. 

The suit was brought by two sons of 
Madhuban Das and one son of Sri Kishen 
who was brother of Madhuban Das. Sri 
Kishen himself was arrayed as a defen¬ 
dant in the case. 

It is not necessary for mo to enter into 
the grounds taken in the memorandum of 
appeal for a question of limitation has 
now arisen on the case put forward by 
Dr. Sen who appears for the respondents. 
According to this argument the suit was 
in reality time-barred, and so it appears 
to he having regard to the recent decision 
of their Lordships of the privy Council in 
Ranodip Singh v. Parmeahwar Prasad (l) 
decided by the Judicial Committee on the 
17th of November, 1924. 

The principle laid down by their Lord¬ 
ships in that case, is that if at the date of 
the transfer there was in existence any per¬ 
son who had a cause of action for a suit to 
set aside the alienation, time begins to 
run and cannot he extended by the sub¬ 
sequent birth of other members of the 
family who would also he entitled to 
challenge the alienation. It is admitted 
here that on the date on which the aliena¬ 
tion was made ‘Sri Kishen was in exis¬ 
tence and had a right to challenge the 
alienation which was made by his brother, 
and that being so, time expired either 
after twelve years from the 27th Novem¬ 
ber, 1903 or after three years from the 
date on which Sri Kishen attained majo¬ 
rity. It is admitted that, taking into ac¬ 
count either period, the suit must be 
deemed to he barred. I therefore, dismiss 
the appeal with costs including in this 
Court fees on the higher scale. 

.1 ppeal dismissed. 


(1) 1925 P. C. 33=47 All. 165=52 I. A. 69—23 
A. L. J. 176=27 Bom. L. R. 175 -48 M. L. 
J. 29=21 M. L. W. 236=6 L. R. P. C. 47= 
(1925) M. W. N. 262 12 O. L. J. 74=2 0. W. 

N. 1 -26 0. T. 343 P. C.). 
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Sulaiman and Daniels, JJ. 

Durga Ram —Appellant. 

v. 


Har Kishen Dass —Respondent. 

First Appeal Mo. 130 of 1924, Decided 
on 5th May 1925, from an order of the 
Dt. J., Ghazipur. 


Prov % Ins . Act, S 6 —Mere inability to pay 
debts is not sufficient—Mere absence from the 
village for a few hours when creditor sent a man 
to him for collecting debt , not carrying on business 
rigorously , or not beeping accounts etc,, is not 
sufficient . 


A debtor was absent from kis village for two or 
three hours when a munim of his creditor’s shop 
went to him for collecting the debt. The debtor 
was purchasing cloth from the same creditor 
and using the proceeds to pay off his other 
credidors but did not pay this particular creditor 
from whom lie pure hared the cloth. For about 
one month he had not been keeping up hi6 
accounts and also had ceased to do his business 
with vigour. 


Held ; that none of these acts, constituted an 
act, of insolvency within the meaning of the aofc. 

[P 565 0 1] 

Held: further that the fact that the debtor 
was unable to pay his debts was not in itself 
sufficient. [P 565 C 1] 

Surend.ro Nath Verma —for Appellant. 

Uvia Shauler Bajpai —for Respondent. 

Daniels, J. —Thig is an appeal from * 
an order declaring the appellant, Durga 
Ram, an insolvent on the application of 
the respondent, Har Kighan Das, to 
whom he is indebted. It is difficult to 
know exactly on what groupds the learn¬ 
ed Judge has granted the petitiou. The 
acts of insolvency alleged in the credi¬ 
tor’s petition were, first, that the insol¬ 
vent was removing his property in order 
to avoid paying his creditors, and, second¬ 
ly, that he did not sit at his shop and 
was about to go to Calcutta. The learn¬ 
ed Judge finds neither of these allegations 
to lie proved. As regards the absence, he 
says that all that is proved is that the 
appellant- was absent from his village for 
about two or three hours on one occasion 
when the munim of the shop went to| 
collect the debt. This is not sufficient to 
constitute an act of insolvency within 
the meaning of clause (d) (ii) of S. 6. 

The grounds on which the learned Judgej 
seems to have proceeded are that the 
defendant, who is a cloth dealer, has 
been purchasing cloth from the applicant, 
selling it retail and using the sale pro- i 
coeds to pay up creditors other than the 
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applicant. He further linds that the 
defendant has not been keeping up his 
accounts for about a month past and has 
ceased to carry on his business with 
vigour during these days. Neither of 
the96 two acts constitutes an act of insol¬ 
vency within the Provincial Insolvency 
Act. Nor does the fact that he is unable 
to pay his debts in itself suffice. We allow 
the appeal and set aside the order of 
adjudication. The appellant will get his 
costs. 

A ppeal allowed. 
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Mukerji and Boys, JJ. 

Lalla Ba.hu and another —Plaintiffs— 

Appellants. 

v 

Lal Bahadut — Defendant — Respond¬ 
ent. 

Second Appeal No. 425 of 1923, Decid¬ 
ed on 20th February 1925, from a decree 
of the Dt. J., Budaun. 

Pensions Act (23 of 1871), .S’. 4— Assignees of 
Land revenue subsequently becoming proprietors of 
Land—Assignees are not grantees of revenue free 
immovable property. 

A grant of immovable property is not to be 
treated as ‘pension* within the Pensions Act. 
Where originally the Government assigned only 
the land revenue to certain persons and subse¬ 
quently, when the proprietors of the soil died or 
became extinct, a settlement was made with the 
pensioners themselves, 

Held : that the fact that the Government 
made the settlement with the pensioners did not 
convert the pensioners into grantees of revenue 
free immovable property. The nature of the 
grant must depend on what the Government 
gave and not on what may happen irrespective 
of the wishes of the Government. If 
the Government gave only the land revenue 
any acquisition of the lands by Ibe pensioners 
themselves could not make them “a grantee of 
the immovable property.*' £P 556 C 1,2] 

Held ; further that so long as the Government 
did not make a revenue free grant of the land, it 
could not be said that there was a merger of the 
two different rights, simply because the pen¬ 
sioners had been long in possession as zarain- 
dars. [P 566 C 2] 

Narain Prasad Asthana , Harnandan 
Prasad and Baleshwari Prasad —for Ap¬ 
pellants. 

Kavialakanta Varma and Sarlcar Baha¬ 
dur Johari —for Respondent. 


Mukerji, J. —This appeal concerns 
itself only with the question, viz : what is 
the property that is going to he sold ? 

Certain persons being members of a 
joint Hindu family with the appellants 
mortgaged their property described in the 
plaint as mauza Muhammad pur Bayar, 
pargana Budaun, comprising a 15 biswas 
share entered in the khewat as holding 
No. 1, bearing a jama of R 3 . 931-6-6. 
Certain issues arose botween the parties 
and one of the qyestions raised was whe¬ 
ther the mortgagors had any interest in 
the property which was not liable to be 
sold. The nature of that interest claim¬ 
ed as unsaleable, will be considered pre¬ 
sently. A second appeal was heard by this 
Court and after an amendment of the 
decree appealed against, the appeal was 
remanded for disposal of the issue which 
is now to he finally disposed of by this 

Court. 

It appears from the judgment of the 
lower appellate Court, that is to say, the 
judgment under appeal, that the ances¬ 
tors of the mortgagors were originally 
assignees of the Government revenue in 
respect of the two villages, viz : Maham- 
madpur Bayar and Lakhanpur. The 
learned Judge found that whatever might 
he true history of the grant, “undoubtedly 
these two villages had been held by the 
ancestors of the appellants as assignees 
of the revenues during the Moghul times 
and originally the history of Lakhanpur 
and that of Muhammadpur Bayar was 
identical.' The learned Judge found, in 
respect of Lakhanpur, that there were 
zamindars with whom the settlement was 
made by the Government, and that the 
appellants had been realising the land 
revenue from the zamindars of Lakhanpur 
as assignees of the same. With respect 
to Muhammadpur, the learned Judge finds 
that there were certain persons with 
whom the Moghuls and the early British 
officers made settlements, but later on 
when regular Settlements came to be 
made these persons disappeared and 
the settlement was made with the assig¬ 
nees of Government revenue themselves. 
The result was, finds the Judge, that for 
the last half a century or more the appel¬ 
lants have been treated a3 the proprietors 
of the village paying the land revenue to 
themselves. On these facts, the lower 
appellate Court remarked as follows :— 
“Thus the corpus of village of Muham¬ 
madpur Bayar passed into the possession 
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of the muafidar, Act 23 of 1871, on 
which the prosent appellants place reli¬ 
ance, does not refer to immovable proper¬ 
ty but ^ only to grants of revenue and 
money/’ The learned Judge, accordingly, 
held that the property mortgaged was 
saleable. 

To start with, we may point out that 
if the property, as described in the plaint, 
be sold, the purchaser will, on the face of 
it, be liable to pay a revenue of Rs. 
9bl-G-(>. Dio property is not described 
in the plaint as-being revenue free. It is 
not said that whoever purchased the pro¬ 
perty will l)e exempt from payment of 
land revenue. In this view, if we simply 
affirm the decree appealed from, the pur¬ 
chaser would be liable to pay the land 
revenue, whether the same be payable to 
the appellants, the mortgagors, or to the 
Government. 

However, the controversy having arisen 
as to what is the property that is to he 
sold, we proceed to discuss the question. 

Under the Pensions Act “no Civil Court 
shah entertain any suit relating to any 
pension or grant of pension or land reve¬ 
nue conferred or made by the British or 
any former Government whatever may 
have been the consideration for any such 
pension or grant,and whatever may have 
been the nature of the payment, claim or 
right for which such pension or grant may 
have been substituted" (S. 4 of Act 23 
of 1871). It is clear that a grant of im¬ 
movable property is r.ot to be treated as 
pension’ within the Pensions Act. This 
is not controverted. It is for this reason 
that the mortgagees are anxious to induce 
the Court to hold that the mortgagers 
are not mere assignees of the land reve¬ 
nue, enjoying a certain sum of money 
annually, but are the proprietors of the 
entile Village although they do not pay 
any land revenue. It is conceded on be- 
hait of the plaintiffs, vide document/ No. 
S3 A dated the 1st of June 1920, that 
originally the mortgagors were nothing 
but assignees of land revenue. When the 
proprietors of the soil died or became ex¬ 
tinct, a settlement was made with the 
pensioners themselves. That being so, 
it appears to us there are two separate 
capacities held by the mortgagors. The 
fact that the Government made the set¬ 
tlement with the pensioners did not con¬ 
vert the pensioners into grantees of re¬ 
venue free immovable properly. The 
nature of the grant must depend on what 


the Government gives and on what may 
happen irrespective of the wishes of the 
Government If the Government gave only 
the land revenue, any acquisition of the 
lands by the pensioners themselves cannot 
make them a grantee of the immovable^ 
property.’ This, in our opinion, is fche^ 
criterion for the decision. 

It has been urged that the mortgagors 
have been long in possession as zamia- 
dars and that, therefore, the two rights 
which they possessed have merged into 
one another. We do not think that there 
is a merger. The two rights are en¬ 
tirely different. The owner of soil can 
enjoy it but subject to payment of the 
land revenue. That land revenue must 
bo paid to the Government. The Govern¬ 
ment may choose that the land revenue 
would he paid, instead of to themselves, 
to somelody else. So long as the Govern¬ 
ment does not make a revenue free grant 
of tho land, it cannot bn said that there is 
a merger of the two different* rights. 
The two rights may very well lie in the 
same person without merger. We consi¬ 
der that in this case there lias beeD no 
merger at all. 

The result is that we declare that the 
property to be sold is the pure zamindari 
rights which the mortgagors have in the 
property and their right to the realisation 
of the Government revenue as assignees 
thereof is not liable to be sold. 

We allow the appeal, modify the decree 
of the Court below and order that the 
property as described above be sold. Hav¬ 
ing regard to all the circumstances of the 
case, we order that the parties hear their 
own costs in this Court. 

Appeal allowed. 
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Sulaiman and Daniels, JJ. 

Rudra Prasad Pande and others —De¬ 
fendants— Applicants. 

v. 

Mathura Prasad. Pande and others — 
Plaintiffs—Opposite Party. 

Civil Revision No. 130 of 1924, Decided 
on 12th May 1927, from an order of 
Addl. Sub. J., Basti. 

(a) Civil P. C. t 8. 115, and tick. 2 P. 15— Order 
superseding award in pending case awl directing 
suit to proceed—No revision lien. 

Mo revision lies againsG an order superseding 
an award made in a pending case and directing 
the suit to proceed on the merits. 43 AU. 564 and 
1025 All. 458 Foil. [V 567 G 1] 
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Ishwar Prasad v. 


Bisfidnath Prasad (Kanhaiya Lai, 
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lb) Civil P. C., S. 105 —Order In pending suit 
superseding award can be questioned in appeal 

from decree. 

An order made in * pending case, superseding 
an award and directing the suit to proceed on 
the merits can be questioned iu an appeal from 
the decree passed in fell suit. 1925 All. 458 Foil. 

[P 567 C 1] 

Narain Prasad Asthanci —for Appli¬ 
cants. 

Surendro Nath Sen—iov Opposite Party. 

Daniels, J,— This is an application in 
revision against an order of the learned 
Subordinate Judge of Basti supers ading 
an award made in a pending case and 
directing the suit to proceed on the 
merits. The parties referred the case to 
arbitration during the pondency of the 
suit. The arbitrator made an award. 
Objections were filed to this award. The 
learned Subordinate Judge held that 
those objections were valid objections, 
and passed aD order superseding the 
award under rule 15, schedule II of the 
Code of Civil Procedure. The result is 
that the suit will proceed as if no refer¬ 
ence to arbitration had been made ; and 
it is in fact proceeding. A preliminary 
objection is taken that no revision lies 
under these circumstances as the case 
has not yet been decided. The Pull 
Bench ruling in Buddha Lai v. Mtiwa 
Ram (l) is relied on in support of this 
argument. We find that the exact point 
raised in this preliminary objection was 
recently decided by a Bench of this Court 
in a reported case— Muhammad Fakhrud- 
din v. Rahimullah Shah (2). That also 
was an order superseding an award in a 
pending case. The learned Judges held 
that it was governed by the Pull Bench 
ruling already referred to, and that at 
this stage no revision lay. They further 
pointed out that if the suit ultimately 
went against the applicant, it would he 
open to him to attack the order supersed¬ 
ing the arbitration under the provisions 
of S. 105 of the Code of Civil Procedure. 
Following this ruling, with which we 
agree, we dismiss the present application 
with coats. 

.4 pplication dismissed. 


(1) L1921J 48 All. 564- -63 I. 0. 15=19 A. L. J 
558 (P. B.) 

(2) 1925 All. 458=47 All. 121=G L. R. A. Civ. 
12 . 
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Kanhaiya Lal, J. 

Ishwar Prasad and another —Defen 
dants—Appellants. 

v. 

Babu Bishunath Prasad Singh —Plain¬ 
tiff—Respondent. 

Second Appeal No. 426 of 1925, Deci¬ 
ded on 1Cth July 1924, from a decree of 
the Dfc. J., Allahabad, D/- 11th December, 
1922. 

• 

If (f/.) Limitation:—Starting point — Decree, omi- 
ting names of appealing defendants—Names added, 
n decree after enquiry by Superior Court — Appel¬ 
lants right to appeal arose only on addition of 
naw.es and not on the date of original decree. 

t 

Where a decree as passed omitted the same of 
appealing defendants but they did tile an appeal 
and the appellate Court having made an enquiry, 
the trial Court added their names in the decree, 

Held : That the right of the defendants to ap¬ 
peal from those decrees—if they had any right to 
appeal—arose when the decrees were amended by 
the addition of their names. [P 568 C 1] 

(/;) Limitation Act , S. 5 —Honest mistake i 6 
a good excuse. 

When the appellants did not appeal in time 
owing to an omission on the part of the trial 
Court in not mentioning their names in decree. 

Held : that the delay, if at all, should be excu¬ 
sed oil the ground of honest mil take. 

[P 568 C 2 ; P 569_G 1| 

Haribans Sahay —for Appellants. 

P. L. Banerjee —for Respondent. 

Judgment.—These appeals arise out 
of three suits brought by the present 
plaintiffs respondents for the ejectment 
of certain tenants from their holdings on 
the allegation that they were non-ocou- 
pancy tenants. The defendants pleaded 
that they were not the tenants of the 
plaintiffs and that they cultivated the 
land on behalf of Ishwar Prasad and 
Ruber Prasad the Muqarridars or inferior 
proprietors of the village and paid rent to 
chem. An application was made by Ish¬ 
war Prasad and Kuber Prasad to he made 
parties to the suit, on which they were 
asked to file their written statements. 
Their defence was that they had an under¬ 
proprietary right to the whole village, 
in which the disputed land was situated 
and that they had been realising rents 
from the tenants from the settlement of 
1289 P. as Muqarridars or inferior pro¬ 
prietors. The trial Court framed an issue 
on the point and came to the conclusion 
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that the defendants intervenors had no 


rights in the village of a proprietary na¬ 
ture and that the plaintiffs were entitled 
to eject the tenants from their holdings. 

As the trial Court had passed no ex- 
piess ordei, directing that the intervenors 
should he added as defendants, their 
names did not appear in the decrees, 
which were prepared in those cases The 
decrees passed were merely decrees for 
the ejectment of the tenants, an appeal 
from which would ordinarily lie to the 
Commissioner : and the affidavit tiled hv 
the defendants-appellants shows that with 
a view to tile the appeal to the Commis¬ 
sioner of Benares, they took the papers 
to M. Bhairon Prasad hut he returned the 
papers saying that as a question of pro¬ 
prietary title was in issuo, the appeal 
would lie to the District Judge. The.ap¬ 
peal was then iiled in the Court of the 
District Judge of Benares from those dec¬ 
rees, hut the office of the District Judge, 
Benares, reported that the defendants in¬ 
tervenors were not mentioned in the dec¬ 
ree and no appeal by them could he en¬ 
tertained. l’ho trial Court was therefore 
asked to explain the situation and the re¬ 
sult of that inquiry was that by an order 
of the 1st February 19^3 passed on the 
application of the defendants-appellants, 

the names of the defendants inetervenors 
were added to the plaint and the decrees 
in each of the three suits. The decrees 
were passed on the '26th September 1922. 
The only persons who were mentioned in 
the decrees as defendants were the to 
nants, who could have tiled an appeal 
within 60 days to the Commissioner. The 
names of the defendants intervenors were 
not entered in the decrees and they could 
not have filed any appeal anywhere. They 
eventually filed the appeal on the 22nd 
December 1922 and on an objection being 
taken that they had no right to file the 
appeal, because they were not parties to 
the decrees, their names were subsequent¬ 
ly added to the decrees on the 1st Feb¬ 
ruary 1923. The right of the defendants 
intervenors to appeal from those decrees 
if they had any right to appeal- 
arose when the decrees were amended by 
the addition of their names ; and in 
that view of the matter, the appeals could 
not be regarded as having been filed be¬ 
yond time. 

It is, however, po*sible to look at the 
matter irom anofher stand-point. The 
decrees as they stood were passed 


against the defendants tenants, who 
could have appealed to the Commissioner 
within GO days. The .defendants inter¬ 
venors may have honestly believed that 
they could have instituted the appeal in, 
the Court ol the Commissioner within the' 
same period. As held in Brij Mohan Das 
v. Mamin Bibi (l) an honest mistake 
could he made in good faith and a bona 

- f,de mistake might be taken into con¬ 
sideration in suitable cases. 

In Brij Indar Singh v.Kanshi Bam (2) 
their Lordships of the Privy Council held 
that the judicial discretion given bv S. 5 
of the Indian Limitation Act to admit an 
appeal. after the prescribed period of 
limitation should he exercised, if the) 
appeal has been prosecuted with due 
diligence, and when in the exercise of a 

judicial discretion a judge fails to apply 

the rule, the appellate Court should either 
remit the case or itself exercise the dis¬ 
cretion. 

In Mag bul Ahmad v. Mur la (3) it was 
held that where under a bona fide mis¬ 
take an appeal was filed in time in a 
w i onCourt an appellant who might 
otherwise suffer loss of rights apd in¬ 
justice, ought to be allowed to put the 
mistake right, and to appeal unless there 
was some conduct disentitling him to do 
so, and that if an application made to 
admit an appeal beyond time was reject¬ 
ed on the ground which was not really 
material then it must he taken that no 
real judicial discretion had been exercised 
and the lower appellate Court could deal 
with the order with a free hand. In 
Sh/b Daijal v. Jagannath Prasad (4) an 
honest mistake made by a litigant upon 
incorrect advice was treated as sufficient 
cause for extending the period of limita¬ 
tion within the meaning of S. 5 of the 
Indian Limitation Act. 

An honest mistake appears to have 
been made in the present case by the 
defendants appellants in thinking that the 
appeals from the decree for ejectment 
passed against the tenants alone would 
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(1) [18971 19 All. 348= (1897) A. W. N. 86 
IF. B.) 

[1917] 45 Cal. 94 -44 I. A. 218=33 U L. J. 
486=22 M. T . T. 362=6 L. W. 592=126 
P. W. R. (1917)= 15 A. L. J. 777=19 Bonu 
L. li. 866=3 Pat. L. W. 313=26 C. L. J. 
572=104 P. R. 1917—(1917) M. W. N. 
811=22 C. W. N. 169=42 I. C. 43=127 
P. L. B. 1917. (P. C.) 

[1916] 14 A. L. J. 212=33 I. C. 546. 

1922 AM. 490=44 All. 636=20 A. L. J. 674. 
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lie to the Commissioner, and as soon as 
they were dispossessed of that idea b> 
Mr. Bhairon Prasad Vakil, they filed the 
appeal before the District Judge. The 
learned District Judge observes that the 
defendants-appellants had not shown 
bona fides by taking their appeals to the 
Court of the Commissioner, as was usual 
in such cases ; but they stated, that they 
were disabused by Mr. Bhairon Prasad, 
who advised them to file the appeals 
before the District Judge and that they 
filed their appeals before the District 
Judge accordingly. There is sufficient 
reason therefore on either of the above 
grounds for admitting the appeals under 
S. 5 of the Indian Limitation Act. A 
question has also been raised as to whe¬ 
ther any appeal could have lain to the 
District Judge at the instance of the 
defendants intervenors ; but that point 
does not really arise for consideration 
here. 

The appeals are therefore allowed and 
the cases remanded to the District Judge 
with a direction to re-admit the appeals 
under their original numbers and to 
dispose of them in the manner required 
by law. The parties will hear their own 
costs of these appeals. 

Cases remanded . 
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SULAIMAN AND DANIELS, JJ. 

Faqir Ullah —Plaintiff—Appellant. 

v. 

Hikmat Ullah —Defendant—Respon¬ 
dent. 9 

Civil. Rev. No. 19 of 1925, Decided 
on 14th May 1925, from an order of 
the 3rd Sub. J., Moradabad. 

[a) Prov. Sin. Cause Courts Act , S. 35— Case ins¬ 
tituted before officer with S. C. Court powers 
— Office?■ losing jurisdiction—Case taken up by 
successor not having S . C. Court jxurers In 
ordinary course— OmissIon by latter to rehear 
evidence does no* vitiate proceedings where merits 
are not affected. 

The suit was originally instituted before a 
Munsif having Small Cause Court powers. This 
Munsif ceased to have jurisdiction, and the 
case was taken up in the ordinary way by his 
suocesaor who had no Small Cause Court 
powers. The evidence had been recorded by 
the first Munsif. His successor proceeded to 
decide the suit without rehearing the evidence. 


Held : that even if it be held that the 
Munsif who decided the case should have 
re-heard the evidence and recorded it in full 
as in a regular suit, his omission to do so 
was merely an irregularity in procedure to 
which S. 99 of the Civil P. C. applied and 
which could not be made a ground for set- 
ing aside the decree unless it had affected the 
decision on the merits. [P. 5G9, C. 2; P. 5 r <0, Cl ’ 

(b) Pro'v. Sm. Cause Courts Act (9 of 1887) 

,S\ 35 —Case decided by officer without Small 
Cause Court powers—Appeal lies. 

A case which is decided under S. 35 by 
an officer not having Small Cause Court 
powers must be treated as a regular suit in 
which an appeal lies. 37 All. 450; 39 AU. 
357; and 1922 AU. 101 Foil. 

[P. 569, C. 2.]. 

Girdharilal Aqarwala —for Appellant. 

S. A. Haidei —for Respondent. > 

Daniel, J.—This is a revision against 
an order of the loarned Subordinate Jud¬ 
ge of Moradabad dismissing the plaintiff's 
suit on appeal. The grounds of revision 
are these. The suit was originally ins¬ 
tituted before a Munsif having Small 
Cause Court powers. This Munsif ceased 
to have jurisdiction, and the case was 
taken up in the ordinary way by his 
successor who had no Small Cause 
Court powers. The evidence had been re¬ 
corded by the first Munsif. The case 
was decided in favour of the plaintiff 
by the second Munsif. On appeal the 
learned Subordinate Judge, to whom the 
appeal was made over, took a different 
view and dismissed the suit. The plain¬ 
tiff’s first contention is that; the suit 
continued to he a Small Cause Court 
suit, and therefore, no appeal lay to the * 
District Judge. This contention is con¬ 
trary to Section 35 of the Provincial 
Small Cause Courts Act, and the fact 
that a case which is decided under 
that section by an officer not having 
Small Cause Court powers mu3t he 
treated as a regular suit in which an 
appeal lies, is supported by a long string 
ot authorities, e.ej., Sarju Prasad v. 
Mahadeo Panda (l), Packman Das v. 
Ahmad Hasan (2) and Zamir-ul-Hasan 
Khan v. Imdad AU Khan (3). 

The applicant’s second contention is 
that the Munsif who decided the case 
should have re-heard the evidence and 
recorded it in full as in a regular suit. 
Even if the Munsif should have done 

(1) [1915] 37 All. 450—29 I. 0.1)96=13 A.L.J. 

639. 

(2) [1917] 39 All. 357=38 1. C. 105=15 A. L.J. 

305. 

(3) 1922 All, 161=44 All. 59. 
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this, his omission to do so is merely 
an irregularity in procedure to which 
section 99 ol the Civil Procedure Code 

applies, and which cannot he made a 
ground for sotting aside the decree un¬ 
less it has affected the decision on the 
merits. In this case we find on exami¬ 
ning the record that the learned Munsif 
who heard the evidence recorded un¬ 
usually short- notes. That the shortness of 
the notes did not prejudice his successor 
against the plaintiff is evident from the 
iact that the case was actually decided 
in his favour. In appeal before the 
learned Subordinate .Judge the applicant 
took no objection to the form in 
which the evidence had been 
recorded. He had of course taken none 
before the trial Court. W e further find 
that the decision turned on a question 
of limitation, which depended on whe¬ 
ther the true date of the pro-note was 
1920 or 1921. Tt is quite obvious that 
the date originally written was 1920 
and has been altered into 1921. The 
point on which the Courts differed was 
whether that alteration was made 
immediately, at the time when it was 
first written, or was made subsequently 
in order to bring the ca^e within limi¬ 
tation. We find, therefore, that the error 
in procedure, if there was any, has not 

•j • 

in any way affected the result of the 
case. 

The revision accordingly fails, and we 
dismiss it- with costs. 

A pplicntron dismissed . 
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SUTjAIMAN AND DANIELS, XT. 

Gulab Dm and another — Plaintiffs— 
Appellants. 


AISH Motor Co. (Sulaiman, J.) 1925 

leave; or that it was satisfied that the compro¬ 
mise was for the benefit of the minor. Any 
compromise without the leave of the Court is a 
nullity. Whore before any leave has been 
granted, the guardian himself changes his mind 
and does not want the compromise, it is impos¬ 
sible to force the compromise on the minor. (22 
Mad.' 378 Foil.) This is ' much more the case 
where the compromise has been entered into not 
by the guardian but by some one else on his be¬ 
half and before leave is granted, the guardian 
opposes the compromise. [P 570 C 2 ; P 571 C 1] 

Go pi Nath Kunzrn —for Appellants. 

•T. M. Banerji —for Respondents. 

Sulaiman, J. —This is an appeal from 
an order of remand in a suit brought by 
Mt. Gulab Dei, on behalf of herself and 
as guardian of her minor son, against a 
motor company for accounts. The case 
was apparently being looked after by her 
father as her pairokur , and on the 2nd of 
August 1923, when she was not herself 
present in the Court, the case was com¬ 
promised on her behalf and on behalf of 
her minor son on instructions given by 
her father, Shankar Lai. The Court re¬ 
corded this compromise and passed a 
decree in terms of it. Mt. Gulab Dei, for 
herself and on behalf of her minor son, 
appealed to the District Judge from this 
order recording the compromise and urged 
that she had never given any authority 
to the compromise being made, that the 
compromise was not for the benefit of 
the minor, and that no leave of the Court 
having been obtained, it was a nullity. 
The learned Judge came to the conclusion 
that it was not clear whether Shankar Lai 
had authority to enter into the compro¬ 
mise, or that the compromise was for the 
benefit of the minor. He has accordingly 
remanded the case to the Court of fifst in¬ 
stance, but has given directions as to how 
the Court is to proceed in case it came' to 
certain conclusions after further enquiry. 

It seems to us that so far as the minor 


v. 

Vaish Motor Company, Etawnh and 
another —Defendants—Respondents. 

First Appeal No. 43 of 1924, Decided 
on 22nd April 1925, from an order of the 
D. J , Agra. 

Civil P. C., O. 32. Li. 7 —Decree beiny passed on 
can promise does not necessarily imply Court lias 
sanctioned the compromise—Where guardian chan¬ 
ges mind before grant of leave, and does not want 
compromise, compromise cannot he forced on 
minor. 

The mere fact that the decree ha3 been passed 
in terms of the compromise does not necesaarilv 
justify an inference that the Court granted 


is cor cerned, the compromise cannot be 
forced on him. The minor’s guardian 
herself did not enter into the compromise, 
hut someone on her behalf did enter into 
it. It is, however, not disputed that no 
leave ol Court has up till now been grant¬ 
ed and that there is no finding that the 
compromise was for the benefit of the 
minor. The mere fact that the decree hasj 
been passed in terms of the compromise] 
does not necessarily justify an inference 
that the Court granted leave, orthat it 
was satisfied that the compromise was for 
the benefit of the minor. Any compromise! 
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without the leave of the Court is a nullity. 
As, before any leave has been granted, the 
guardian herself does not want the com¬ 
promise, it is impossible to force the com¬ 
promise on the minor. In the case of 
Banga Rao v. Raj q opal a Rrtju (l) it was 
jclearly held that even if a guardian of a 
Iminor enters into a compromise without 
the leave of the Court hut changes her 
mind before the leave of the Court is 
granted, the compromise cannot be forced 
on the minor. This follows clearly from 
the wording of 0. 32, R. 7 under which 
no next friend or guardian is permitted 
without the leave of the Court to enter 
into any agreement or compromise on 
behalf of a minor. If, therefore, heforo 
any such leave is granted she changes 
her mind, it cannot he forced on the 
minor. 

The case, therefore, so far as the minor 
is concerned, must he disposed of on the 
merits unless the guardian chooses to 
compromise it afresh after having obtain¬ 
ed the leave of the Court. 

As regards Mt. Gulab Dei herself, the 
question remains whether Shanker Lai or 
her vakil had authority to compromise 
the case on her behalf. The case has 
been rightly remanded in order that this 
matter may lie enquired into. Of course 
if it is found that neither Shankar Lai 
nor the vakil had any authority to com¬ 
promise on behalf of Mt. Gulab Dei, then 
the case, so far as she is concerned, will 
also be tried on the merits. 

We allow the appeal in part, and, modi¬ 
fying the order of the learned District 
Judge, direct that the case he remanded to 
the Court of first instance for the enquiry 
as to whether Shankar Lai or the vakil 
had authority to compromise the case on 
behalf of Mt. Gulab Dei. The compro¬ 
mise, so far as the minor is concerned, 
will, however, bo totally ineffective. 

We direct that the minor-appellant 
will have his costs from the respondent. 
The other parties will hear their own 
costs. 

Appeal allowed in part. 


i\) [1899] 22 Mad. 378. 
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Reave, J. 

Rachmi Narnia — Defendant — Appel¬ 
lant. 

« 

v. 

Mooli —Plaintiff—Respondent. 

Second Appeal No. 1760 of 1924, De¬ 
cided on 13th May, 1924, against the 
cecree of the Sub. J., Muttra, D/-Jltb 
October, 1922. 

(а) Atjra T ensincy Act [II of 1901,) S. 65 (.2)— 
Well In a holding — Tenant, using water for irrigat¬ 
ing otlur plots of land—Suit for injunction and 
damages lies in Civil Courl and not Revenue Court. 

The defendant was the ex-proprietary tenant of 
a certain plot of land. There wa, a well on the 
plot. The defendant was using the water from 
this well to irrigate adjacent fields which lie held 
as sub-tenant from another landlord. The 
nlaintiff brought a suit for an injunction prohi¬ 
biting the defendant from using the water to 
irrigate any land other than the plot of which 
the defendant was ex-proprietary tenant and for 
damages. 

Held : that the suit was not cognizable by-the 
Revenue Court but should be brought in the 
Civil Court. [P. 572, C. 1.] 

(б) Landlord and Tenant—Well in holding — 
Tenant can use water for irrigating other fields 
hell from other landlord. 

The defendant transferred to the plaintiff a 
certain plot which was his sir land and of which 
he accordingly became the ex-proprietary tenant. 
There was a well in the plot. The defendant 
used the water of the well for irrigating 
other plots of land which he held as sub-tenant 
under another landlord. The plaintiff sued for 
an injunction to restrain the; defendant from 
using the water of the well and for damagos. 
It was not pleaded that tho tenant’s use of the 
water had in any way resulted iu injury or loss 
of any kind to the zemindar nor was any custom 
been alleged by which the zamindar was entitled 
to limit the use of well in the plots occupied by 
the tenaut. 

Held : that the suit should fail [P. 672, C. 2.] 

8. C. Das —for Appellant. ' 

N. P. Asthana —for Respondent. , 

Judgment. —Tho defendant appellant 
transferred to the respondent plot No. 
922 in December 1906. This plot was 

his sir land, and he accordingly became 
an ex-proprietary tenant of it. There ia a 
pahka well in the plot, and the defendant 
has been using the water from this well 
to irrigate adjacent fields which he holds 
as sub-tenant from another landlord. 
The plaintiff brought this suit for an in¬ 
junction prohibiting the defendant from 
using the wator to irrigate any land other 
than plot No. 922 and for damages. 
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The defence was, first, that, the suit was 
not maintainable in a Civil Court, but 
should have been brought in the Revenue 
Court under S. 65 (2) of the Tenancy Act, 
and secondly, that the defendant was 
entitled to use the water of the well for 
any pur lose he might desire. Both the 
Courts below have found against the 
defendant on both points. 

With regard to the question of jurisdic¬ 
tion, there can be no doubt that the suit 
‘is triable by a Civil Court. S. 65 of the 
Ten a ncy Act prescribes in its first para¬ 
graph the procedure to he followed in 
ejectment for forfeiture and in the second 
paragraph now referred to alio vs a land¬ 
lord to sue foi’ compensation in addition 
to, or in lion of suing for ejectment, or to 
sue for an injunction with or without com¬ 
pensation. This paragraph admittedly 
refers hack to S. 57 ( h ) of the same Act, 
which permits the ejectment of a tenant 
on the ground of any act or omission 
detrimental to the land in the holding, or 
inconsistent with the purpose for which 
it was let. Now it cannot by any strain¬ 
ing of language be held that the u^e of 
the water of a well situated in the hold¬ 
ing of a tenant for the irrigation of other 
plots of land is detrimental to that hold¬ 
ing or inconsistent with the purpose for 
which it was let. It is clear, therefore, 
that the suit was cognizable by the Rev¬ 
enue Court but was properly brought in 
the Givi! Court. 

Turning to the second plea I have 
not been shown any provision of any 
Statute or any ruling of any Court in 
which it has been laid down that a tenant 
is not permitted to use the water of a well 
situated in one plot of his holding for the 
irrigation of other plots in that holding 
merely because the latter* plots belong to 
a different zamindar from the owner of 
the plot in which the well is situated. 
The learned Advocate for the respondent 
contends that as his client purchased the 
well along with the plot from the appel 
lant he is entitled to prescribe the use to 
which the water shall he put. Such a 
doctrine seems to me to he inconsistent 
with the whole of the spirit of the ten¬ 
ancy legislation. S. 89 of the Tenancy 
Act allows even a non-occupancy tenant 
to make a Will for the purpose of the 
irrigation of his holding without the con¬ 
sent or even against the wishes of his 
zamindar, a, fortiori an ex-proprietary ten¬ 
ant who had himself constructed the well 
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on his ex-proprietary holding must be 
entitled to use the water from it for the 
purposes of irrigation. It has not been 
pleaded here that the tenant's use of the 
water has in any way resulted in injury 
or loss of any kind to the zamindar nor 
has any custom been alleged by which 
the zamindar is entitled to limit the use 
of well in the plots occupied by tenants. 

The appeal is allowed with costs in all 
Courts including in this Court fees on the 
higher scale. 

Appeal allowed. 

_ % 
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Walsh, J. 

Ganga Tee —Appellant. 

v. 

Sat Narain Lal and others —Respond¬ 
ents. 

Ex. Second Appeal No. 1132 of 1924, 
Decided on 2nd February, 1925, from a 
decree of the Sub. J., Jaunpur, 

★ Limitation Act , S. 15— Execution suspended 
by orders of Court — Uecrce-holder can hare i t 
re viced even after three years. 

Where the execution of a decree has been 
suspended through no act or fault of the decree- 
holder, the execution proceeding will not be time- 
barred even if the subsequent application is pre¬ 
sented more than three years after the order of 
suspension was passed. 27 All. 334 (/'. C.) ; 43 
All. 393 and 37 Cal. 796 Foil. [P. 574, C. 1, 2.] 

Mashtaq Ahmed —for Appellant. 
Gadculhar Prasad —for Respondents. 

Judgment. —This to my mind is a 
very clear case, and I find myself unable 
to agree with the decision of the Court 
below. Nobody can doubt that to affirm 
the decision of the Court below would 
result in grave injustice and injury to 
the decree holder, which would be entire¬ 
ly due, as it seems to me, to the acts of 
the Court itself. Except so far as they 
afford a guide for the principles which 
ought to govern cases of this kind, the 
authorities referred to in the Courts 
below and in the arguments do not really 
assist one, because these cases must 
depend in the main upon the facts peculiar 
to them. In this case there are two 
appeals and there are two decrees, both 
of which were obtained by the appellant 
decree-holder in Bombay in 1917, one on 
the 12th of May 1917, and one on the 
11th of June 1917. They were transferred 
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to the Court of the Munsif of Jaunpur 
for execution, presumably upon the appli¬ 
cation of the decree-holder. Oa the 20th 
of February 1918 an order wa3 made by 
the Munsif of Jaunpur. The reason for 
that was this. The judgment-debtor had 
begun a suit or suits in Jaunpur seeking 
to set aside the decrees which had been 
obtained against him in Bombay, on the 
ground of fraud. Nobody, I imagine, would 
expect that the decree would be executed 
while the suit to set it aside was being 
litigated, and the Munsif made an order ; 

“ execution proceedings shall be stayed 
until decision of the regular suit/’ Un¬ 
fortunately this form of order is what 
may be described as slipshod or katcha. 
A Judge ought to make it clear when he 
means the order to come to an end. In 
one sense a suit is not decided until it is 
no longer appealable. Where a right of 
appeal is given, a suit is often finally 
decided in the ap Debate Court, and Courts 
ought to make their own orders clear by 
saying whether the stay is to operate 
until the decision of the suit in the trial 
Court, or the decision of the appeal, if 
any. The decree-holder was required to 
communicate to the Court the result of 
the suit, but the Cmrt soems to have 
been in a great hurry, and apparently to 
have yielded to the temptation to get rid 
of a pending application, and on the 29 ih 
of June 1918 the Court passed the follow¬ 
ing order :—‘ As the regular suit is nob 
decided, the case be struck off.” Two 
things are perfectly clear upon that order. 
First the execution application has never 
been disposed of at all either on the merits 
or by a judicial proceeding. The Judge 
did say ‘ strike it off,’’ which is nob a 
good way of removing from the list, or 
indefinitely postponing. The reason given 
however shows clearly that it was only 
intended to he suspended. Secondly the 
act was the act of the Court, and in no 
sense the act of the decree-holder. The 
suits wore decided in the trial Court on 
the 9th of December 1919 against the 

judgment-debtor, but the judgment debtor 
of course api>ealed—everybody seems to 
appeal—and the presumption is that if a 
suit is decided against anybody, he will 
appeal, and that a suspension of execution 
in a case like this means suspension until 
the final disposal of the suit, Techni¬ 
cally the decree-holder might, when the 
trial Court had disposed of the suit on 
the 9th of December 1919, have applied 


to the Court which had suspended his 
execution proceedings, to have it revived, 
at any rate without committing any act 
of disobedience of the previous order. 
But everybody in his senses must have 
appreciated that if an appeal wore pend¬ 
ing, the same reason would have operated 
on the mind of the Court pending the 
appeal, as operated on its mind ponding 
the trial of the original hearing, so that 
it would have been a perfectly idle appli¬ 
cation. Meanwhile some rule operating 
behind the back of the decree-holder in 
the record room must have come into 
operation, and the record was sent back 
to Bombay on the 29bh of May 1920. 
That did not prevent its being sent for 
again, but it was the act of the Court;, 
and it further indefinitely postponed the 
decision of the execution application. 
That is made perfectly clear by the 
endorsement of the Munsarim on the back 
of the application, which the decree- 
holder eventually filed in this case on the 
23rd of April 1923, saying: "this is a 
decree of the Court of Small Causes of 
Bombay. The decree-holder should first 
produce a certificate of transfer.” The 
appeals were decided on the 30bh of 
March 1922 after a successful delay of 
four years, which the judgment-debtor 
and his advisers no doubt hoped to 
achieve by alleging fraud, and delaying 
the decree-holder so that he could not get 
execution by making a further application 
within three years of his application of 
1918. It is not improbable that the 
whole scheme of the suit and appeals was 
a scheme to prevent execution and to put 
the decree holder in this difficulty. The 
decree-holder himself was guilty of his 
usual contribution toward * the general 
delay and did not apply until the 23rd of 
April 1923. Owing to the Munsarim s 
note, to which I have already referred, it 
was* necessary to get the record from 
Bombay, and a further substantial con¬ 
tribution to the general fund of delay 
was made by all the Courts concerned. 
Between them it tcok the Munaifs Court 
at Jaunpur, the District Court at Bombay, 
and the High Court at Bombay, 8 months 
to get the record baok from Bombay 
where it had gone in 1920, and it even¬ 
tually returned to Jaunpur on the 8th of 
December 1923. The only question in 
this appeal indeed in this application— 
throughout has been whether this appli- 
cation for execution is a new application 
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in which case it is undoubtedly barred by 
time, or whether it is only a revival of 
the application which was suspended and 
eventually struck off the list in February 
and June 1918 respectively. The decree- 
holder’s representative in Che Court below 
did his best to ruin anv chanco which the 
decree-holder had. In dealing with the 
previous application, he foolishly alleged 
that it was “ struck off for want of prose¬ 
cution." But that is not the case and a 
misdescription of the order five years 
afterwards cannot affect the legal result 
of the order. But in the column reserved 
for stating the mode in which he requires 
the assistance of the Court, lie does say 
that his prayer to issue notice to the 
judgment-debtor ” is in aid of the previous 
execution clearly intimating that it is—as 
I have no doubt it is—in fact an attempt 
to revive a previous application which had 
been indefinitely postponed. The view 
which I am taking may perhaps he said 
to involve holcing that the order of June 
1918, and the sending of the record to 
Bombay in 1920, was an indefinite post¬ 
ponement, so that the decree holder would 
be entitled to come back even after 20. 
30 or 40 years and ask for it to be revived 
on the same ground that I am deciding 
he is entitled to have it revived now. I 
think tha, is the logical remit, but it is 
due to the orders of the Court and not 
the fault of the decree-holder. The 
principles governing this matter seem to 
me to he quite simple and clearly esta¬ 
blished by the ruling of the Privy Council 
in 1905 in the case of Qnumr-ud din v. 
JairrtJiir Lai (l). The effect of that 
decision is accurately set out by Mr. 
Justice Piggott on page 170 in the case of 
Mad ho Prasad v. Draapadi Hi hi (2) where 
he says that that case is a good authority 
for the proposition that where the execu¬ 
tion of a decree has been suspended 
through no act or fault of the decree- 
holder, the latter has a right to ask the 
Court to revise and carry through the 
execution proceedings which have thus 
been suspended. In the case of Madhab- 
%mani Dasi v. Lambert (3) it was held, 

1 that, an application for execution may 

(1) L1905 1 27 All. 334 32 I. A. *02 =2 A. I . J. 

39', =1 C. L. J. 381=9 C. W. N. 601 15 

M. L. J. 258=7 Bom. L. R. 433=8 Sar. 

810 (P.C.). 

(2) [1? 21] 43 All. 383=61 I. C. 417 -19 A. L. J. 

174. 

(3) Tl9; 0] 37 Cal. 796=15 C. W. N. 337=6 I. C. 

537=12 C. L. J. 328. 
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be treated as one in continuation -or 
revival of a previous application similar 
in scope and character, the consideration 
of which has been interrupted by the 
intervention of objections and claims sub¬ 
sequently proved to be groundless,” and 
quite recently Mr. Justice Lindsay iD 
Execution Second Appeal No. 264 of 1922 
took the same view, and held that an 
application to revive and carry through a 
pending execution proceeding will not be 
tiaie-barred even if presented more than 
three yeai‘3 after the order of suspension 
was passed. I am prepared to go even 
further, than Mr. Justice Lindsay and to 
hold that such an application would be 
within time even if presented more than 
103 years after the order of suspension 
was passed. This seems to me the just 
and business result, and clearly does 
justice in this case, and I think is in ac¬ 
cordance with well settled principles. The 
authorities mainly discussed by the Judge 
in the Court below seem to me to deal 
with cases where an injunction with a 
definite date for determination has been 
granted. I am inclined, further to think 
that this case could be treated within 
section 15 of the Limitation Act, to which 
I was quite properly referred by Mr. 
Mushtaq Ahmad in the arguments, by 
reason of the fact that the execution of 
the decree has been in effect stayed by 
the orders of February and June 1918, 
and that it was stayed indefinitely. I do 
not think it necessary to determine that 
question as I am satisfied that the appeal 
ought to succeed on the ground which J 
have already stated. 

The appeal must lie allowed with costs 
here and below including in this Court 
fees on the higher scale, and the case 
must be remitted to the lo^er Court tor 
execution according to law. 

A ppeal allowed. 
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Kanhaiya Lal, J. 

Salamat Ali —Plaintiff—Appellant. 

v. 

Guj Kumar Chand and another De¬ 
fendants—Respondents. 

Second Appeal No. 488 of 1923, Decid¬ 
ed on 24fch July 1924, against the decree 
of the D. J. Allahabad, D/- 22nd Decem¬ 
ber J922. 
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★ Civil P. C., S. 11 — Bent suit — T enant asserting 
iandlordship of another and payment of rent to 
him — Latter can be impleaded as party — But ques¬ 
tion of title decided between him and plaintiff 
is not res judicata between them Agra Tenancy 
Act , .S'. 198 (2). 

In a suit tiled by a person against another 
who denies that the relation of landtard and 
tenant existed between him and the plaintiff, 
it is open to the Court to implead the person 
to whom the payment of rent is alleged to 
have been made by the defendant. But if anv 
question of title is decided between the plaintiff 
and a third party so added, that decision dees 
not operate as conclusive, and a suit by the 
defeated party to establish his title can lie 
in the Civil Court. P. 575, C. 2.] 

M. L. Agarwalu —for Appellant. 

Waliullah and Gulzari Cal —for Res¬ 
pondents. 

Kanhaiya Lai, J.—The dispute in 
this appeal relates to plot No. 281A khasra 
situated in maltal khas patti Wahid Ali 

• f the village Rajapur. The plaintiff is 
a co-sharer in patti ' Ghairkhwahind- 
gan ’ of mahai khas of the said village. 
His allegation was that the defendant 
Gaj Kumar Chand had purchased a part 
©f the share of Mubarak Ali hut had no 
right to the plot in dispute. 

It appears that a previous suit had 
been filed by Gaj Kumar Chand against 
Pitai for arrears of rent in respect, of 
the plot in question to which Salamat 
Ali was also impleaded as a co-defen¬ 
dant. That suit was resisted both by 
Pitai and Salamat Ali. Pitai pleaded 
that he had held the land at one time 
as a non-occupancy tenant on behalf 
of Salamat Ali and that he had sur¬ 
rendered the holding afterwards and was 
not therefore liable for rent to any party. 
Salamat Ali set up his own title to the 
land. That suit was dismissed by the 
Court of first instance hut decreed by 
the Collector on appeal against Pitai 
alone. His finding was that Pitai was 
really ic possession on behalf of Gaj 
Kumar Chand. There was a further 
appeal by Salamat Ali to the District 
Judge, who came to the conclusion that 
Salamat Ali was the owner of the plot 
in question, and that Pitai was not in 
possession and could not he made liable 
for the payment of rent. 

The above decision was held by the 
trial Court in the present suit to operate 
as res judicata. The lower appellate 
Court has however, foXind otherwise 
and dismissed the claim of the nlaintiff 
in regard to that plot. In a suit'filed by 


a person against another who denies, 
that the relation of landlord and tenant! 
existed between him and the plaintiff',I 
it is open to Court to implead the person! 
to whom the payment of rent is alleged 
to have been made by the defendant.! 
But if any question of title is decided ! 
between the plaintiff and a third party! 
so added, that decision does not operate; 
as conclusive, and a suit by the defeated! 
party to establish his title can lie in the. 
Civil Court. S. 198 cl. (2) of the Agra 
Tenancy Act provides for the determina¬ 
tion of the same question in a separate 
suit. No relief was claimed in the pre¬ 
vious suit against Salamat Ali. The 
plaintiff had claimed arrears of rent from 
Pitai. Pitai had denied that the rela¬ 
tion of landlord and tenant existed 
between him and the plaintiff'. He had 
further denied that he had been in pos¬ 
session. The Revenue Court proceeded 
to enquire whether he was in possession 
and on whose behalf and to whom he 
was liable to pay the rent of the plot 
in question. The trial Court found 
against Gaj Kumar Chand. The Collec¬ 
tor on appeal gave him a decree for 
arrears of rent against Pitai alone. On 
a further appeal to the District Judge 
that decree was reversed. The decision 
of She question of title in those circum- 
stances between Gaj Kumar Chand and 
Salamat Ali cannot be treated as final 
or res judicata in view of S. 198 cl. ^2) 
of the Tenancy Act. S. 199 has no 
application because Pitai did not claim 
proprietary title in himself and for the 
same reason the decision in Shahzade- 
Singh v. Muhammad Ahmad Ali Khan 
fl) is also inapplicable. The lower appel¬ 
late Court finds that the plaintiff has 
failed to prove that he was the ovsner 
of the disputed plot. It further finds 
that the plot in dispute was in patti 
Wahid Ali in which the plaintiff Salamat. 
Ali was not a oo-sharer. ' The decision 
in the previous suit can therefore he 
disregarded. The appeal fails and is 
dismissed with costs. 

A ppeal dismissed. 


I 


(1) f1009] 32 All. fi=6 A. L. J. 917=3 i. C. 
954. 


5 76 Allahabad Dip Narain Singh v. Jagmohan (Mukerji, J.) 1925 


★ 1925 ALLAHABAD 576 

Mitkerji j., 

Dip Narain Singh —Appellant. 

v. 

Jagmohan A hit —Respondent. 

Second Appeal No. 767 of 1923, Decided 
on 26th November, 1924 against the 
decree of the Sub. J., Jaunpur. 

if (a) Acquiescence—Mortgagor and mortgagee — 
Mortgage' in possession of (wilding oil’mortgagor's 
land — Mortgagor ran sue for demoli'ion of 

structure. 

Tht; principle of acquiescence does not apply to 
the case of a mortgage.) building on the mortgag¬ 
ed.■premises and the mortgagor can ask for demoli¬ 
tion of such building even after 12 years. Under 
the Transfer of Property Act. S. 7»> it is the duty 
>>f the mortgagee when he takes possession of 
the mortgaged property to manage it as a person 
of ordinary prudence would manage if it wore his 
own. This implies that a duty is cast on him to 
see that the property is not lost by any encroach¬ 
ment. Further the same rule lays down that 
the mortgagee in possession is not to commit an 
act which is destructive or permanently injurious 
to the property. The mortgagee is therefore 
bound to protect the plaintiff / rights. Moreover 
so long a> the m >rtgagee is in possession it 
cannot be expected that the mortgagors would 
ho going about inspecting the land 
mortgaged in order to see tbit it has been 
well taken care of. 21 All 49P> ( P . CJ Foil. 

lb) Tort—Trespass—Damag es — Trepass on 
immnrabh property — M(meg is not sufficient 
compensation. 

Where immovable property is trespassed upon 
a. money compensation is not the proper remedy 
to the plaintiff. ^28 Bom. 298 and 12 A. />. J, 1020 
Foil. 

Mukhtar Ahmad —for Appellant. 

Damodar Das—lor Respondent. 

Mukerji, J.— The facts of the suit out 
of which this appeal has arisen are 
practically all admitted and are as 
follows :— 

The plaintiffs and defendants Nos. 9 to 
12 are the appellants in this Court. 
Defendants No. 9 to 12 being away from 
the district were made pro forma defen¬ 
dants. They and the plaintiffs possessed 
the same right in the property in suit. 
The predecessors in-title of the plaintiffs 
and defendants Nos. 9 to 12 mortgaged 
plot No. 1763 which was their tenancy 
(presumably tenancy at fixed rate) for a 
period of 20 years in favour of the pre- 
decessors-in title of defendants Nos. 1-8. 
This mortgage was executed on the 27th 

of June 1901 and was redeemed on 22nd 
of June 1921. The plaintiffs came to 
Court with the allegation that some six 


months before the institution of the suit 
the defendants encroached upon a portion 
of plot No. 1763 and built a house upon 
the same. They asked for the [demolition 
of the construction and for the restoration 
of the site to its original position. Of 
course, the suit involved a claim for the 
recovery of possession. 

The defence was that the building was 
an ancient one, that no portion of the 
land had been encroached upon and that 
the suit was due to the fact that the 
defendants refused to allow a redemption 
of the mortgage before the expiry of the 
term. 

The Court of first instance found that 
dhurs of land has been encroached 
upon by the defendants’ building and that 
the defendants constructed the building 
some 12 years before the institution of the 
suit. On these findings the learned 
Munsif gave a decree for Rs. 10 by'way 
of compensation and dismissed the rest 
of the claim. On appeal this decision 
was affirmed. 

The learned Subordinate Judge found 
the following:— 

The truth is only so much that when 
the house was built, plaintiffs never 
thought that defendants were encroaching 
and defendants never thought that they 
were doing anything wrong. Now after 
12 years when the time for redemption 
arrived plaintiffs want to take their pound 
of flesh. You will find in the map that 
the house is a large one and a very small 
portion of it lies in plaintiffs’ area.” 

The learned Subordinate Judge applying 
the principle of acquiescence affirmed the 
decree of the first Court. 

In this Court it is contended on the 
authority of the Privy Council case 
Beni Ram v. Kundan Lai (l) which has 
also been cited by the learned Subordinate 
Judge that the rule of acquiescence does 
not apply to the facts of the case and 
that the plaintiffs were entitled to have 
their land restord to them. 

The counsel for the respondents cited 
two case namely Shama Charan v. Babu 
Lai Misr (2) and Hajj Syed Muhammad 
v. Gulab Rai (3). 

The principle of acquiescence has been 
discussed by their Lordships of the Privy 
Council at page 502 in-the case of Ben/ 

(1) [1899-21 All. 495—2 ) I. A. 58=3 C. W. 

N. 502=1 Rem. I. R. 400=7 Sar. 523 (P.C.) 

12) 11904] A. W. N. 70. 

(3) [1898] 20 All. 345=(1898) A. W. N. 68 
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Ram v. Randan Lai (l) already quoted. 
Although this Court in the case of Beni 
Ram v. Randan Lai (l) came to the con¬ 
clusion that the plaintiffs were bound by 
the principle of acquiescence, their Lord - 
ships of the Privy Council found them¬ 
selves unable to agree with the view. In 
that case it appears that the predeces¬ 
sors-]* n-title of. the defendants had taken 
a lease for a definite term of a certain 
piece of land. They did not use the land 
for which they had taken it. After a few 
years they went on erecting buildings on 
the site. The buildings were of a perma¬ 
nent nature. On the lessees suing for 
recovery of possession after the expiry of 
the term of the lease it was urged on 
behalf of the lessses that the lessors never 
having objected to the erection of per¬ 
manent buildings they were barred by the 
principle of acquiescence from maintain¬ 
ing the suit. Their Lordships of the Privy 
Council pointed out that the defendants 
knew that they were holding for a definite 
term, and that they knew that they were 
entitled to erect any building they liked 
on the site provided they restored the land 
to its original condition after the expiry of 
the term of the lease. In the circum¬ 
stances it was held that the principle of 
acquiescence would not apply. 

I t appears to me that the principle of the 
decisijit^f Beni Rum's case applies with 
full forceW^he facts of the case before me. 
In this case, the parties who were in pos¬ 
session were the mortgagees. Under the law 
in force, namely under T. P. Act, (S. 76) 
it is the duty of the mortgagee when he 
takes possession of the mortgaged property 
to manage it as a person of ordinary pru¬ 
dence would manage it if it were his 
own. This implies that a duty is cast on 
the manager to see that the property is 
not lost by any encroachment. Further 
the same rule lays down that the mortga¬ 
gee in possession is not to commit an act 
which is destructive or permanently in¬ 
jurious to the property. It cannot, there¬ 
fore, be denied that the defendants so long 
as they were in possession as mortgagees, 
so to say, were trustees for the plaintiffs 
and were bound to protect the plaintiffs’ 
rights. So long as the mortgagees were 
in possession it cannot be expected that 
the mortgagors would be going about in¬ 
specting the land mortgaged in order to 
see that it was well taken care of. 
The mortgage was for a definite period 
and during that period the mortgagees 
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were entitled to uso the land in any way 
they pleased provided they restored it to 
the same condition in which it was when 
the mortgage was made. No question of 
acquiescence in the circumstances can 
arise to bar the plaintiffs’ suit. 

The cases cited by the learned counsel for 
the respondents can easily be distinguished 
from the case before this Court. The de 
cisions were given on the peculiar facts 
involved in them. In the case of Haji 
Syecl Muhammad v. Gulab Rai (3) it was 
found that the plaintiff was not entitled 
to proprietary possession claimed by him 
but he had only a right of user over it. 
Ihe defendant had raised the construction 
some 2 years before the institution of the 
suit. In the circumstances this Court re¬ 
fused to grant a mandatory injunction. In 
this case the plaintiffs are tenants of the 
land and they are entitled to be put in 
physical possession of the same. In the 
case ot Shuma Charan v. Babu Lai Misr 
(2) the owners of land lived within a few 
yards of the building and raised no opposi¬ 
tion to the construction that was <*oin« 
on before their very face. In that case it 
might very well be said that the plaintiffs 
were bound to guard their own property 
aud where it was encroached upon they 
were hound to tell the trespassers that 
they were under a mistaken idea that the 
land was theirs. In the case before this 
Court the defendants were bound to look 
after 1 he interest of the plaintiffs and 
plaintiffs were under no obligation to look 
after their own property so long as the 
defendants were to do the same for them 

As regards compensation it has been 
held and 1 agree with the view that where 

immovable property is tiespassed upon a 

money compensation is not the proper 
remedy to the plaintiff'. This view was 
aken in the case of Jetha Lai Hira 
Lhand v. Lalabhai Dalpatbhai (4) and in 
the case of Ganga Din v. .Jagat Tiwari (5) 

The result is that plaintiffs' claim must 
succeed. 1 allow the appeal, set aside the 
decreeso the Courts below and decree 
the plaintiffs suit with costs throughout. 

I aHow the delendants sixty days from 
this date to remove the materials The 
plan prepared by the Commissioner B. 
Bahadur Lai will be made a part of the 
decree and will be taken as indicating the 
extent oi the land encroached upon. 

———•- Appeal allowed. 

14) 11904] 28 Bom.298=6 Bom L R fir 
(S' [1914] 12 A. L. J. 102G=55 I. <? i98 
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Mukerji and Daniels, JJ. 

Khem Singh and others— Appellants. 

v. 

Raghubir Singh and others —Respon¬ 
dents. 

First Appeal No. 32 of 1923, Decided on 
17th December 1924, from a decree of the 
1st Addl. Sub. J., Aligarh, D/- 3rd July 
1922. 

Civil 1\ S. 47 (3) — Applicants claiming to be 
brought on record as legal representatives °f 
deceased j udgment-debtor— Claim rejected—Second 
appeal lies from the decision. 

Whore the Court in execution adjudicates on 
the question of right of the applicant to be 
brought on record as the legal representative of 
the deceased judgment-debtor the decision is a 
decree and a second appeal lies. [P. 579, C. 1] 

Iqbal Ahmad and FI. S. M. Husain — 
for Appellants. 

Shiam Krishna Dai —for Respondents. 

Judgment.—This appeal arises out 
of execution proceedings under the 
following circumstances. One Khu- 
shal Singh obtained a mortgage from 
one Ohafetar Singh and on foot of it sued 
his widow Ml. Jai Debi. Khushal 
Singh obtained a decree and put it in 
execution. Just before the property was 
sold Mt. Jai Debi died. Before the 
sale, Khushal Singh also died and the 
names of his four sons Raghubir Singh, 
Sher Singh, Rajindar Singh and Karan 
Singh were substituted in his place as the 
decree-holders. These decree-holders 
made an application to the Court stating 
that on the death of Mt, Jai Debi 
they themselves had succeeded to the 
property of the judgment-debtor, viz., 
the p;ropert 3 that had been sold, and that 
it was not necessary to proceed with the 
execution any further. The execution 
proceedings were being carried on before 
the Collector, the property being ancestral. 
Before the Collector there appeared two 
other sets of claimants. One Yograj 
Jang Bahadur claimed that he was the 
next reversioner to the estate of Chattar 
Singh. The appellants before this Court 
appeared before the Collector and stated 
that they were the reversioners of Chattar 
SiDgh an i they ought to be brought on 
the record. The Collector decided that 
he could not go on with the proceeding \ 
without the Civil Court adjudicating as to 
the title of the several persons to repre- 
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sent the judgment-debtor's estate. Ac¬ 
cordingly by order, dated the 26fch of 
March, 1919, he returned the papers to 
the Civil Court for determination of the 
question. 

While the several cases were "pending 
Yograj Jang Bahadur instituted a suit of 
his own to obtain a declaration of his 
title. That suit failed and Yograj Jang 
Bahadur’s appeal to this Court also failed, 
'[’hereupon the contest remained between 
the remaining two parties, viz., the pre¬ 
sent appellants and the respondents. The 
respondents admitted that there were five 
other persons similarly descended as they 
themselves and that these five persons 
would he equally entitled to Chattar 
Singh’s property with the decree-holders. 
Thus there was a contest between the 
appellants on one side and the respon¬ 
dents and five others on the other. The 
learned Subordinate Judge decided against 
the appellants and hence the pre-ent 
appeal. 

A preliminary objection was taken by 
the learned counsel for the respondents 
to the effect that no appeal lay. We are 
of opinion that an appeal lies under S. 

47 of the Code of Civil Procedure. The 
argument of the learned counsel for the 
respondents was substantially this. If 
the question of title has been decided 
under Order 22, rule 5 of the Code of 
Civil Procedure there is no appeal. 
Again if the question was decided under 
S. 50 of the Code of Civil Procedure there 
is again no appeal. As regards the appli¬ 
cation of S. 47 of the Code of Civil Proce¬ 
dure the learned counsel argued that it 
was really the business of the decree- 
holder to bring such people as he thinks 
tit on the record, and if the decree-holder 
is not inclined to bring anybody on the 
record or if he is going to stop the execu¬ 
tion altogether it was no business of 
anybody to jump into the case. 

There can he no doubt that Order 22, 
rule 5, of the Code of Civil Procedure has 
no application to the present case. The 
controversy has arisen during the execu¬ 
tion of a decree. Ordinarily, therefore,. 
Section 47 would be the only section 
which would apply to the case. As for 
the argument that it was only for the 
decree-holder himself to say who would 
be brought on the record as the legal 
representative of the deceased/ judgment- 
debtor, it has to be pointed- out that the 
legal representative of the judgment-debtor 
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is not entitled to bring a suit of his 
own to have any question that arises in the 
execution, decided. We asked the learned 
counsel for the respondents if he was pre¬ 
pared to say that he was not going to 
proceed with the execution at all. That 
undertaking the learned counsel could not 
give to us. It is common ground that 
Mt. Jai Debi died before the sale 
was held. The question whether the sale 
was a right one or not may have to be 
tried and the question would be who 
would be the party who should contest 
the sale. The appellants say that if they 
are not allowed to be brought on the 
record they cannot impeach the validity 
of the 8ale. 

Further it appears to us that it is not 
the respondents’ case that they are the 
only reversioners to the estate of Chattar 
Singh. As already stated, they and five 
others called themselves the reversioners 
to the estate of Chattar Singh. In the 
•ircumstances there is really no merger of 
the two rights, viz., : the right of the 
decree-holder to bring the property to 
sale and the rights and liabilities of the 
judgment-debtor Mt. Jai Debi. 

I We are decidedly of opinion that the 
[case comes under clause (3) of S. 47 of the 
[Code of Civil Procedure and that an 
lappeal does lie. 

Coming to the merits of the case, the 
question is whether the appellants or the 
respondents and the five others who are 
said to be similarly descended are the next 
reversioners to the estate of Mt. Jai Debi. 
The lower Court having decided against 
the appellants it would be for them to 
show that the judgment of the Court be¬ 
low is erroneous. 

We have been taken through the evi¬ 
dence in great detail by the learned coun¬ 
sel for the appellants and we are not 
satisfied that the appellants have been 
successful in establishing their case. 

[The judgment then discussed the evi¬ 
dence *nd proceedei.l 

There is some other documentary evi¬ 
dence which was relied upon by the 
learned Counsel for the appellants, but 
we do not see that it is in any way 
relevant or if relevant has any real pro¬ 
bative value. It appears that one Bijoy 
Singh filed a pedigree along with his 
grounds of appeal in a certain suit. It 
was argued that Bijoy Singh was really a 
man descended from the same stock as 
the respondents, that the pedigree put 


forward by Bijoy Singh was really a 
correct one and that, therefore, the pedi¬ 
gree propounded on behalf of the respon¬ 
dents was an incorrect one. At the outset 
it is to be noted that the pedigree pro¬ 
pounded by Bijoy Singh was never consi¬ 
dered by the Court and Bijoy SiDgh’s 
appeal succeeded on. a purely technical 
point. Two documents, viz., wajib-ul-arz 
of an unknown date but probably prepar¬ 
ed some time after 1863 and a written 
statement dated the 10th of February 
1854 were also relied upon to prove por¬ 
tions of the pedigree of the respondents. 
We confess we really do not sea any 
particular relevancy of these documents 
in the case. They do not establish that 
the pedigree propounded by the respon¬ 
dents is in any vay incorrect or false. 

Coming to the oral evidence, wo have 
heard every bit of it, the statements 
having been read out to us in extenso. 
The learned Subordinate Judge has dealt 
with the oral evidence and it will be 
sufficient for us to say that we are not 
prepared to disagree with the estimate of 
the evidence made by him. We do not 
propose to take the witnesses one by one. 

The respondents’ case is supported not 
only by the oral evidence adduced by 
them but also by the statement of the dec¬ 
eased ML Jai Debi as recorded in her appli¬ 
cation for succession certificate. On the 
very first occasion that arose for her to 
state who were her relations she mention¬ 
ed the late decree-holder Khushal Singh, 
Tej Singh and Ratan Singh. Mt. Jai 
Debi was later on examined in the course 
of the trial of the suit she had brought 
for the setting aside of the deed of gift in 
favour of the appellant Madho Singh. 
There too she swore that the appellants 
did not belong to her family. 

The Court below was satisfied that the 
oral evidence adduced on behalf of the 
respondents was much more reliable than 
in the case of the appellants. As in the 
case of the appellants we do not propose 
to discuss the oral evidence adduaed by 
the respondents in detail. Suffice it to 
say that we have heard every portion of 
it and we are not prepared to disagree 
with the Court below. 

The result is that the appeal fails and 
it is hereby dismissed with costs. 

There is a cross-objection on behalf of 
the respondents. It appears that the 
learned Subordinate Judge omitted 
to say anything about costs of 
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the proceedings before him. There 
is no reason why the successful respon¬ 
dents should not have their costs in the 
Court below.. We accordingly allow the 
cross-objection with costs. The costs of 
appeal will include printing and transla¬ 
tion charges. 

Appeal dismissed. 
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Sulaiman and Boys, JJ. 

Bahadui —Plaintiff—Appellant. 

v. 

Raja Mali Chand and others —Defen¬ 
dants— Respondents. 

Second Appeal No. 547 of 1923, Decided 
on 6th March 1925, from a decree of the 
D. J. of Benares. 

(rt) Agra Truancy Act (2 of 1901), S. 20 (3)— 
Express condition In leosc makes lease transferable. 

S. 20, Sub-clause (3) of the Tenancy Act im¬ 
plies that if under the express condition of the 
lease the right is made transferable, the lease 
would be transferable. [P 582 C 1] 

if (b) T. P. Act. S. 108 ( j)—Mortgage by tenant 
v'ho is erjtressly authorised by lease to mortgage -— 
Extinction of lease does not extinguish mortgage 
unless mortgagee has had opportunity to prevent 
that extinction—Hide applies to agricultural leases. 

Although the provisions of the T. P. Act relat¬ 
ing to leases do not apply to agricultural leases, 
yet. as a general rule both in the cases of agri¬ 
cultural as well as non-agricultural leases, if a 
tenant is expressly authorised by the terms of 
the lease to make a mortgage of his land and 
thus to transfer his interest in the tenancy to a 
third party, the interest so transferred should 
not l>e allowed to be extinguished e. g., by the 
ejectment of the tenant unless the person who 
has acquired that interest has had an opportu¬ 
nity to prevent that extinction. But the opera¬ 
tion of this principle may be excluded by any 
statutory provision to the contrary. 15 All. 219 

Dist. [P 583 C 2] 

(c) Agra Tenancy Act (2 of 1901), S. 18 (6)— 
Ejectment of tenant does not necessarily extinguish 
mortgage created by him under exjness terms of 
lease. 

• There is nothing in S. 18 of the Agra Tenancy 
Act to displace the general principle of law that 
where a tenant being expressly authorised by the 
terms of the lease to mortgage his land, does so, 
the extinction of the lease does not extinguish 
the mortgage unless the mortgagee has had an 
opportunity to prevent that extinction. Hence 
in such a case, when the tenant is ejected by 
order of a Revenue Court, it does not necessarily 
follow that the mortgage created by him also 
comes to an end. [P o83 C 1] 

(i d ) Agra Tenancy Act (2 of 1901), S. 79— S. 79 
does not apply to auction-purchaser purchasing a 
tenant's interest after latter's ejectment. 

S. 79 can have no application to the case of an 
auction-purchaser who never actually or cons¬ 


tructively was in possession of the tenancy and 
who in fact acquired his interest at an auction- 
purchase subsequent to the ejectment. 13 A. L. 
J. 329 FoP. [P 584 C 1] 

Ram Nama Prasad —for Appellant. 

Damodar Das —for Respondents. 

Sulaiman, J— This is a plaintiff’s 
appeal arising out of a suit for a declara¬ 
tion that certain ejectment proceedings 
carried through in the Revenue Court were 
null and void and ineffectual as against 
the right of the plaintiff and that the 
defendant No. 1, the zamindar, had not 
acquired any right in the said lands as 
against him. There was a further prayer 
for a declaration that the proceedings 
relating to delivery of possession in favour 
of defendants Nos. 3 to 9 were also not 
binding on him. There were many pleas 
taken in the written statement filed by 
the contesting defendants to which we 
shall refer later. The Court of first ins¬ 
tance dismissed the suit and on appeal 
that decree has been affirmed by the Dis¬ 
trict Judge. ; 

In order to understand the points in 
dispute it is necessary to recite briefly the 
history of this litigation. 

It appears that the defendant No. 1, 
who is a zamindar of the village, granted 
two leases in November, 1909 in respect 
of different sets of plots in favour of the 
defendant No. 2, the terms of which 
are worthy of note. The lessee was 
to remain in possession of the plots 
leased generation after generation on 
payment of a fixed rent without 
any right of enhancement. There was a 
further provision that he would be en¬ 
titled to transfer the lands by way of 
sale or mortgage like a fixed-rate tenant. 

It was further provided that if rents were 
not paid, the zamindar would have the 
right to recover them in the way provided 
by law, and it was recited that the lessee 
could apply to the Revenue Court for the 
mutation of his name as a perpetual lessee 
{pattadar daivami). 

Under the power given to him in 1914 
the defendant No. 2, the lessee or tenant 
made three mortgages of his rights, but 
all these three mortgages were simple and 
not usufructuary. On the 17th of June, 
1919 a suit was instituted by defendants 
Nos. 10 and 1], two of the mortgagees, 
against the tenant-defendant No. 2 and 
other subsequent transferees, for sale of % 
the property. A preliminary decree was 
obtained on the 31st of October, 1919 
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which was followed by a final decree 
dated the 17th of June, 1920. In execu¬ 
tion of this decree the interest of the 
tenant was put up for sale and sold on 
the 20th of July 1921 and a formal deli¬ 
very of possession followed on the 31st 
of August, 1921 in favour of the auction- 
purchaser, the presenG plaintiff. 

Almost simultaneously with these pro¬ 
ceedings, it appears that the zamindar, 
after the institution of the suit by the 
mortgagees, filed a suit for arrears of 
rent on the 27th of August, 1919 in the 
Revenue Court against the tenant-defen¬ 
dant No. 2. On the loth of September, 
1919 he obtained a decree for arrears. 
In December of that year the zamindar 
applied for ejectment of the defendant- 
tenant under S. 59 of the Tenancy Act. 
Before the tenant was finally ejected, the 
mortgagees, who had by that time already 
obtained fcheir final decree for sale, ap¬ 
plied to the Revenue Court for stay of pro¬ 
ceedings for ejectment and offered to pay 
up the arrears. Nevertheless while the 
application was still pending and was un¬ 
disposed of, the Court actually ejected the 
tenant and put the zamindar in possession 
of the lands on the 15th of February, 
1921. On the 6th of May, 1921 the ap¬ 
plication of the mortgagees was ultimately 
rejected. Much trouble has arisen be¬ 
cause the Revenue Court did not accept 
the payment by the mortgagees of the 
arrears of rent and did not grant relief to 
the tenant after the payment had been 
made. 

Having failed in their attempt to get 
the ejectment proceedings stayed in the 
Revenue Court, the mortgagees applied to 
the Civil Court for a personal decree 
against defendant No. 2 fearing that his 
rights somehow became extinguished. 
This application was also rejected. They 
then proceeded to execute the decree and 
to put the interest of their mortgagor, tbe 
tenant, to sale. This interest has been 
sold and purchased by the plaintiff. 

The Courts below have taken the 
view that the mortgage made by the 
tenant was subject to the right of eject¬ 
ment by the zamindar and that, therefore, 
as soon as the tenant was duly ejected by 
the crder of the Revenue Court, the mort¬ 
gage was extinguished, and that, there¬ 
fore, after that date no interest whatever 
remained in the mortgagor-tenant which 
could have been put up for sale and pur¬ 
chased by the plaintiff. The view of the 


Courts below, therefore, is that by the 
auction-purchase the plaintiff has ac¬ 
quired no interest whatsoever and his suit 
is bound to fail. This is the substantial 
point which arises in this case. There 
were questions of the six months’ rule of 
limitation, the plea of a bar under S. 42 
of the Specific Relief Act and a few other 
matters. 

As the suit has been dismissed by the 
lower appellate Court on the substantial 
question as to whether the plaintiff ac¬ 
quired any right? by his auction-purchase, 
it.is necessary for us to examine that 
point first. 

Unfortunately no direct authority has 
been cited before us which would cover 
this case exactly, that is to say, no case 
has been cited before us which would 
show whether the result of the ejectment 
proceedings against the mortgagor-tenant 
is to extinguish the rights of the mort¬ 
gagee automatically. The learned Vakil 
for the respondents however, has relied on 
certain re narks found towards the close 
of the judgment in the Full Bench case 
of Khiali Ram v. Nathu Lai (l). That, 
however, was not a case of mortgage of 
any tenancy but was really a case of sub¬ 
letting. Any remarks, therefore, bearing 
on the rights of a mortgagee are at most 
obiter dicta , hut of course they are en¬ 
titled to weight. The learned Judges, in 
order to prevent any misunderstanding or 
misapplication of their decision, thought 
it necessary to remark that it was obvious 
that the interest in an occupancy holding 
of any person to whom an occupancy 
tenat sub-lets or to whom he grants a 
usufructuary mortgage of land comprised 
in his occupancy holding will determine 
on the termination of the right of occu¬ 
pancy and can subsist no longer than the 
right of occupancy subsists. They go on 
to add that the rights of the zamindar 
to obtain an enhancement of the rent 
payable to him or to obtain a a eject¬ 
ment of his occupancy tenant and of 
those, holding under him, cannot be in- 
terferred with or lessened by the 
tact that his occupancy tenant has 
by a lease or other form of sub-letting 
or by usufructuary mortgage to the 
granting of which the zamindar was 
not an actively consenting party sub-let 
or mortgaged the occupancy holding or 
any part of it.” Over and above the fact 

(1) [1893] 15 All. 219=(1893) A.W.N. 125 (F.B.) 
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that the observations were not necessary 
for the purpose of that case, it is to be 
noted that they were dealing tfith the 
case of a mortgage of an occupancy hold¬ 
ing. Furthermore the learned Judges 
expressly excluded from the operation of 
the rule laid down by them cases where 
to the granting of mortgages the zamin- 
dar was an actively consenting party. 

In order to see whether the observa¬ 
tions made in that case are applicable, 
we must, in the first instance, examine 
the true nature of the rights created by 
the lease. It was first contended before 
us that the rights created were those of a 
fixed-rate tenant. In this particular case, 
however, it was clearly a perpetual lease 
granted to the tenant, the condition of 
the lease being that there would be no 
enhancemert of rent and that the rights 
would he inheritable and transferable. 
In our opinion this was clearly a lease 
for agricultural purposes granted in per¬ 
petuity by the zamindar with the express 
po ver given 13 the grantee to transfer his 
rights. Under S. 20, sub clause (3) of the 
Tenancy Act the interest of a 'thekedar 
|is, subject to the terms of his lease, 
heritable but not transferable. That 
clearly implies that if under the express 
condition of the lease the right is made 
transferable, it would lie transferable. 
We have already mentioned that such an 
express power was given by the zamin¬ 
dar. The tenancy in the present case is, 
therefore, in the first place distinguishable 
from the tenancy which was the subject- 
matter in dispute in the Full Bench case. 
Under the old law the occupancy holding 
could he transferred by way of a usuiruc- 
tuary mortgage, but in that case there 
was no express agreement ot consent by 
the zamindar. In the present case the 
rights of the tenant were not transferable 
under the law. They became transferable 
because of the express contract between 
the zamindar and the tenant. It is clear, 
therefore, that in this case the zamindar 
must be deemed to have been an actively 
consenting party to the mortgages 
because he gave an express authority to 
the tenant to make such a mortgage. 
The observations in the Full Bench case, 
therefore, cannot he held binding on us 
when we have to consider the facts of the 
present case. 

We may mention that in the bull 
Bench case of Tulshi Bam Sahu v. Gur 


Dayal (2), a mortgage had been made by 
a fixed-rate tenant after which he was 
ejected ; the zamindars, however, instead 
of claiming absolute possession of the 
property on the ground that the mortgage 
had been extinguished, instituted a suit 
for redemption and were ready and 
willing to redeem the mortgage. The 
learned Chief Justice, at page 116, 
remarked that the plaintiffs zamindars 
were clearly entitled to redeem the mort¬ 
gage held by the repondents if they are 
not entitled to possession of the holding 
without redemption but the question 
whether the plaintiffs are bound to dis¬ 
charge the mortgage itself does not arise, 
because they are willing and have offered 
to do so. That case, therefore, left this 
point altogether open. 

It must be conceded that these leases 
were leases for agricultural purposes and, 
therefore, under S. 117 of the Transfer of 
Property Act the provisions of Chapter V 
of that Act are not applicable. But 
ordinarily when power is given to a 
tenant to transfer his land, unless we are 
satisfied that there is some provision in 
the Tenancy Act which automatically 
puts an end to a mortgage after eject¬ 
ment, it would 1)6 just and equitable to 
hold that the mortgage subsists even 
after such ejectment. The only section 
on which reliance is placed in order to 
show that the mortgage is extinguished is 
S. 18 of the Tenancy Act. Under that 
section it is provided that a right of 
occupancy shall be extinguished (ai when 
the tenant dies leaving no heir entitled to 
inherit it, (/;) in land from which he has 

been ejected in execution of a decree or 
order of a Court, ( c } in a holding which 
the tenant has abandoned or surrendered 
after service of a notice, and (d) in land 
which has been acquired for a public 
purpose or a work of public utility. It is 
contended that the provisions of this 
section are absolute and they necessitate 
the extinction of the right of occupancy 
when a tenant has been ejected in execu¬ 
tion of a decree or order of a Revenue 

Court 

It is clear that the section cannot be 
read in that wide and general sense. Ift 
has been held in a number of cases by 
this Court that where a tenant has 
abandoned or surrendered his holding 
after having made a mortgage which by ^ 

(2) [19l!j33'107111=7 l 0. 281=7 A. L. J. 
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law he is entitled to make, the mortgage 
is not extinguished with the extinction of 
the right of occupancy. Vide the cases 
of Badri Prasad, v. Sheo Dhian (3), Brij 
Kumar Fjal v. Sheo Kumar Misra (4) 
and Ghhiddu v. Sheo Manyal Singh .5). 
Similarly it has been held at least by the 
Board of Revenue th;it vhen a tenant 
dies without leaving any heir entitled to 
inherit and the zamindar takes possession 
of the tenancy, he cannot avoid the mort¬ 
gage and eject the mortgagee without 
redeeming him. Vide the cases of Nand 
Kishore Pande v. Muhammid Hasan (6) 
and Gal Bahadur Bai v. Maharaja of 
V izianagram (7). It is, therefore, clear 
that at least in cases which fall under 
two sub clauses of this sestion, it has 
been held that a mortgage is not neces¬ 
sarily extinguished with the extinction of 
the occupancy right. Is there then any 
good ground for holding that the mort¬ 
gage is extinguished when a case falh 
under sub-clause {b), that is to say, when 
the tenant is ejected ? In our opinion 
there is a clear distinction between 
the extinccion of the occupancy right 
and the extinction of the mort¬ 
gage. When the zamindar has given 
an express power to the tenant to 
mortgage his land and a mortgagee 
takes a mortgage of the land under the 
assurance that the zamindar has authoris¬ 
ed it, it seems unjust and inequitable 
that behind the back of the mortgagee 
the zamindar would he able not only to 
eject the tenant but also to put an end to 
the mortgage. 

It has been contended that the case of 
an ejectment stands on & different footing 
from that of a mere surrender, for it is 
said that a voluntary surrender involves 
an idea that a tenant intends to commit a 
fraud on his mortgagee, whereas ejectment 
proceedings are the result of an order of a 
Revenue Court. But when closely examin¬ 
ed, the position in the two cases very 
often may be exactly the same. The 
tenant voluntarily surrenders the land not 
only to defraud the mortgagee but some¬ 
times to get rid of his liability to pay rent 
to the aamindar when he finds it to be 
onerous. On the other hand, a person 

(3) [1890!• 1B All. 354=(Lb9>) A. VV. N. 109. 

(4) [1915] 37 All. 444=29 I. C. 215=13 A. L. J. 

649 (F. B.) 

(5) [1917] 39 All. 185=39 I. C. 535=15 A. L. .J. 

44. 

6) [1915] 29 l. C. 555. A 

7) [1916] 33 I. C. 556. * 


may willingly submit to his ejectment by 
simply not paying arrears of rent which 
involves his ejectment. In either case 
there may or may not be a fraud but on 
principle it seems to us that there is 
really no valid distinction. If a tenant is 
entitled to make a mortgage of his land 
and thus to transfer his interest in the 
tenancy to a third party, the interest so 
transferred under the express authority of 
the zamindar should not be allowed to be 
extit guished, unless the person who ha3 
acquired that interest ha9 had an oppor¬ 
tunity to prevent that extinction. This 
seems to be a just and equitable view 
which we are bound co uphold unless 
there is a statutory provision to the 
contrary. We find nothing in S. 18 
which would compel ns to hold a contrary 
opinion. 

We are, therefore, of opinion that the 
ejectment proceedings in the Revenue 
Court, although they put an end to the 
tenancy of the defendant No. 2, did not 
have the neccessary effect of destroying 
the rights and interests of the mortgagees, 
defendants Nos. 10 and 11. If the inter¬ 
ests of the mortgagees, defendants 
Nos. lOa^d 11, subsisted even after the 
ejectment proceedings, then it is clear 
that those rights were capable of being 
put up for sale and purchased hv the 
present plaintiff. The result of the 
purchase made by the present plaintiff 
would then be that he would be entitled 
to occupy the land and hold it on till he 
is redeemed by the zamindar who must 
be deemed to have stepped into the shoes 
of the tenant-mortgagor whom he has 
ejected. The view of the Courts below 
then that nothing passed to the plaintiff by 
the auction-purchase is not sound and 
must he over-ruled. 

There were, however, a number of 
other defences to the case. One of those 
was that the present plaintiff was at best 
a tenant and the defendant-zemindar 
having obtained possession more than six- 
months before the suit the claim was 
barred by time and was not maintainable 
in the civil Court. Reliance has been 
placed on 8. 79 of the Tenancy Act, under 
which a tenant ejected otherwise than in 
due course of law has a remedy against 
the zamindar. It has, however, been 
held by a Bench of this Court in the case 
of the Collector of Benares v. Shiarn Das 
(8) that S. 79 can have no application to 

(8) [1915] 13 A. L. J. 329=28 I. C. 3027 
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never actually or constructively was in 
possession of the tenancy and who in fact 
acquired his interest at an auction- 
purchase subsequent to the ejectment. 
The present plaintiff is not a tenant who 
has been ejected by the zamindar. In 
fact the person who was ejected was 
a person whose interest he had purchased 
at the time when ejectment took place. 
Neither the plaintiff nor the mortgagee 

ad any locus slancli to obtain actual 
possession before the ejectment. They 
were neither in actual nor in constructive 
possession. The person in possession was 
the tenant. The present suit, therefore 
is maintainable in the civil Court and 
would not be barred by the six months’ 
rule of limitation. This was the view 
clearly expressed in the above-mentioned 

ciae with which we agree. 

The next point raised in the Court 
below was tliafc defendants Nos. 3 to 9 
. had already obtained a decree to the effect 
that two-thirds of the lands sold and 
purchased by the plaintiff were not liable 
to he sold because they never belonged to 
the mortgagor tenant but belonged to 
these contesting defendants. This point 
has not been clearly disposed of by the 
learned Judge. The determination of 
this question will depend on a number of 
circumstances which we have not 
considered. It is, therefore, proper that 
this matter should be left open for 
disposal after remand. 

There is a third point raised that the 
present claim was barred by the provi¬ 
sions of S. 42 of the Specific Relief Act. 
The learned Judge has not dismissed the 
suit on that technical ground. It might 
have been possible to allow the plaintiff 
to recover possession on payment of 
necessary Court fees, but that of course 
would be a matter entirely in the discre¬ 
tion of the lower appellate Court. As we 
have said, the suit was not dismissed on 
that technical ground and, therefore, we 

do not propose to say anything on that 
matter. 

We accordingly allow the appeal and 
setting aside the decree of the lower 
appellate Court and the finding that 
nothing passed to the plaintiff by the 
auction-purchaso, remand the case to 
that Court for disposal according to law. 
The costs of this appeal will abide the < 
event and will include fees in this Court ( 
on the higher scale. A ppeal allowed . e 
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SULAIMAN AND BOYS, JJ. 


Dip Chand and others—De fendants— 
Appellants. 


> . 

Muhammad Khalil— Plaintiff-Respon- 
dent. 


Second Appeal No. 582 of 1923, Doci- 
ded °n 24th March 1925, from a decree 
of JJ. J., Azamgarh. 

J jful( ll°rd and Tenant—Occupancy tenancy— 
Jilt/Jits akin to those of occupancy tenant cm 
kc. created by contract. > 


Though a lamllard cannot create an occupan- 
cy tenancy bv contract, yet a contract bv 
ttbicli a landlord agrees to execute in favour 
of the promisee and register a perpetual lease 
giwng the promisee a right of occupancT in 
the terms agreed upon between the parties, is 
legal. 28 All 747 and 41 All 223. Foil .[P. 585 01,2] 


Snrcndro Nath Sen and M. A. Aziz 
f )r Appellants. 

Iqbal Ahmad and Mukhtar Ahmad 
for Respondent. 


Boys, J— The Plaintiff sought toon- 

force his right to possession of certain 
land by ejection of the defendants I to 
3 and that the fourth defendant, the 
zamindar, be ordered to execute in favour 
of the plaintiff a perpetual lease in terms 
of the agreement entered into between 
the plaintiff and the fourth defendant 
who had received from the plaintiff a 
sum as nazrana. 

The first Court gave him damages only. 

The lower appellate Court gave him 
a decree ordering the zamindar to ex¬ 
ecute a registered lease in his favour 
conferring on hi nr a right of occupancy 
in terms embodied in the receipt, Ex. 
No. 6, dated the 16th of March, 1919 
aod ordered that he be put in possession 
by ejectment of the defendants. 

The defendants 1“3 set up their posses¬ 
sion founding their title on a compromise 
arrived at in a suit for ejectment brought 
against them by defendant No. 4 but 
that compromise has been found to be 
collusive, and the defendants 1-3 now 
fall back on the plea that the plain¬ 
tiffs cannofc, in any event, succeed because 
their own title is defective. 

It is urged (1) that the plaintiffs 
were not entitled in their suit to have 
conferred on them by the decree of the 
Court a right to have a perpetual lease 
executed in their favour conferring on 
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them occupancy rights; (2) that the 
plaintiffs asked for a declaration that 
they had “occupancy rights”; (3) that 
the lower appellate Court has declared 
them to have occupancy rights; and (4) 
that a zamindar cannon by a deed create 
an occupancy tenancy. We may say at 
once that there has been much verbal 
play in the argument for the appellant 
with the phrases ‘right to occupy” and 
“occupancy rights” but there is a very 
real distinction. 

Granting the fourth contention of the 
appellant to be correct, i. e., that a 
zamindar cannot create an occupancy 
tenancy having all the characteristics 
of an ‘ occupancy tenancy” as known 
to the Tenancy Act, neither of the first 
three will bear examination. 

As to the second point, the claim in 
the first portion of relief (a) ( istaliqaq 
haq kasht dakhilkari) that the plaintiff 
had “occupancy rights” is not strictly 
accurate, but its real intent is made 
clear by the later words in the same 
relief “ wa niz hash qarardad baliami 
mazkur i-bala muddailehum No. 4 ko hu * 
km ho ki patta dawami nisbat araziat 
sail muddaee ke haq men talirir karke 
reqisteri karadewen ” by which words 
they pray that defendant No. 4 be or¬ 
dered to execute a permanent lease in 
their favour. 

As to the third point some slight 
ground for the defendant-appellant’s 
contention is to be found in the re¬ 
mark of the District Judge that the 
decision in Bachchi alias Bachchia v. 
^Bachchi (l) “is in favour of the con¬ 
tention that it is possible for a land¬ 
holder to create an occupancy tenancy 
by grant”. 

But later he says “there is nothing 
in the Tenancy Act which prevents a 
land-holder from carving out a right akin 
to the rights of an occupancy tenant” 
and in his final order he did not declare 
the plaintiffs to have occupancy rights 
*• to be occupancy tenants within 
the meaning of the Tenancy Act but 
merely declared them to have a right 
of occupancy. In that order he has held 
quite plainly that the plaintiffs are 
lentitled to a registered lease conferring 
on them a right of occupancy “in terms 
embodied in the receipt, dated the 16th 
of March, 1919”, That such a contract 

(1) [1906] 98 All. 747= 5 A. L. J. 513 =(1906) 
A.W. N. 919 


is not illegal is clear, See Bhola Nath 
Tevari v. Suraj Bali rai (2). 

The wavering of the lower appellate 
Court between its description of a zamin¬ 
dar as having power ‘ to create an 
occupancy tenancy by grant” and hav¬ 
ing power “to carve out a right akin 
to the rights of an occupancy tenant” 
is possibly due to the language used by the 
learned Judge in the case of Bachchi 
alias Bachchia v. Bachchi (l), to which 
the lower appellate Court refers, where 
the learned Judge says: “He might con¬ 
fer on him the right to occupy the land 
at a fixed rate of rent, but that would 
only make him an occupancy tenant 
and not a fixed rate tenant within the 
meaning of the Act”. But we may note 
that the same learned Judge who used 
in Bachchi alias Bachchia v. Bachchi 
(l) the words I have quoted, made his 
meaning quite clear in Bhola Nath 
Tiwari v. Suraj ball Rai (z) where, in 
the course of the argument, he said: 
’There is . a difference between mak¬ 
ing' a person an occupancy tenant and 
conferring upon him the rights of an 
occupancy tenant.” 

These two cases also further meet 
the first contention of the defendants 
that we have noted above. 

Here it is clear that the plaintiff is 
entitled to a decree as prayed in reliei (a). 

The order of the Court is that the 
claim of the plaintiff in the relief (a) 
is decreed and the defendant No. 4 do 
execute and register in plaintiff's favour 
a lease giving him a right of occupancy 
in terms of the receipt dated 16th 
March, 1919, and that he be put in 
possession by ejectment of the defendants. 

With the exception of the above ver¬ 
bal alteration, the appeal is dismissed 
with costs. 

_ Appeal dismissed. 

(2K1U19J 4i All. 223=49 I. C. 357=17 A.L.j.120 
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Boys and Ashworth, JJ. 

Kali Charan Singh and others— Plain¬ 
tiffs Appellants. 

v. 

Bageshra Kitnwari and others — 

Defendants—Respondents. 

Second Appeal No. 740 of 1923, Decid- 
ed on the 15th May 1925, from a decree 
of the D. J. Benares. 
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★ (fl) Civil P. C.. S, 11 —Hindu Lair — Rever¬ 
sioners—Suit by reverst mer against tranferees 
from widow — Subsequent similar, sui‘ against 
transferees of other portions of esta'e—Defendants 
failure in previous suit to plead that p'aintiff was 
not nex f reversioner does not bar that idea in sub - 

J 

sequent suit . 

lu a previous suit brought b\ the plaintiff 
as Dext reversioner against a Hindu widow and 
against transferees from her, tho widow and 
those transferees had failed to adopt the plea 
that the plain till was not the next reversioner. 
Subsequently the sons of the plaintiff in the 
previous suit brought another suit against the 
widow and transferees of some other portions of 
the estate from her. 

Held : that the defendants in the subsequent 
suit were not debarred from raising the plea 
that the plaintiffs in that suit were not the next 
reversioners. 10 A. L. ■T . 740 Hist. [I*. 586, C. ‘2] 

(b) Civil P.C.,0. 11 R. Si—Appellate Court 

need not examine. Trial Court's finding on fact 
not objected, to. 

Where a party to an appeal does not ask to 
be heard on a question of fact decided by the 
Trial Court and the legal question only is 
argued in app al, the Court is Justified in dis- 
regnrdingt.be question of fact. [1\ 586. C. 2.1 

(c) Hindu Lav — Reversioner-—Xrarest rever¬ 
sion er 9 a minor—A more distant reversioner can¬ 
not sue except as minor's next friend. 

A more distant heir may not suo in his ow^i 
right where the nearest reversionary heir is a 
minor, although the minor can sue through the 
more distant heir as next friend. P. 587,C 1 

Iqbal Ahmad and flarihans Saha) — 

for Appellants. 

Kailas Math Kaljn —for Respondents. 

Ashworth, J.—This second appeal 
arises out. of a suit brought, by certain 
persons alleging themselves to be the 
presumptive reversionary heirs of one 
Makundi Singh against the widow in pos¬ 
session and against certain transferees 
from the widow. 

Amongst other points taken up in de¬ 
fence, it was urged that the plaintiffs- 
appellants were not the next reversioners. 
The Subordinate Judge of Jaunpur framed 
an 193UO on this pleading and decided it 
in favour of the defendants, namely, he 
held that there was a nearer reversioner, 
one Jangbahadur, grandson of Makundi 
Singh The plaintiffs, however, pleaded 
that the defendants were debarred from 
taking advantage of this plea because in 
a previous suit brought hv their father 
as next reversioner against the widow 
and against transferees of other portions 
of the estate of Makundi Singh, the 
widow and those transferees had failed 
to adopt the plea now put forward that 
the plaintiffs’ father was not the next 


reversioner. The Subordinate Judge ac¬ 
cepted this plea and held that the matter 
was res judicata . He consequently de¬ 
creed the plaintiffs’ suit. 

In appeal the District Judge held that 
the doctrine of res judicata did not apply 
and accordingly on the finding of fact 
that the plaintiffs were not the next re¬ 
versioners, dismissed the suit. 

In this appeal the first ground taken up 
is that the Subordinate Judge was right 
and the District Judge was wrong as to 
the question of res judicata. Reliance 
is placed on the Full Bench ruling of this 
Oourtin Kesko Prasad v. Sheo Pargash (l), 
whore it was held that a question decided 
between the widow in possession and the 
next reversioner for the time being of 
the suit would hind the reversioners suing 
at a liter date the widow on a similar 
cause o' action. We distinguish this 
ruling on the following ground. The rul¬ 
ing applied to a party who was, in fact, 
the reversioner. The present appellants 
wish us to apply the same reasoning to 
a party who is not the next reversioner, 
in fact, hut only a claimant to he such. 
We, therefore, find no authority for hold¬ 
ing that the failure of the widow or the 
transferees in the first case to raise the 
plea against the father of tlie present 
plaintiffs that he was not the next rever¬ 
sioner would in any way be res judicata 
as regards the present suit. 

The next, ground of appeal taken is that 
the lower appellate Court was hound to 
consider whether the finding of the 
Subordinate Judge on the question of 
fact, whether Jangbahadur Singh was the 
next reversioner, was correct or not. From 
the lower appellate Court’s judgment we 
find it stated that the legal question of 
res judicata was the only one argued. 
From this we infer that the respondents 
did not in that appeal before the District 
Judge ask to he heard on the question 
of fact and we must hold that the matter 
did nob come up before the District 
Judge. He was entitled, therefore, to 
disregard it. 

The only other ground taken up in this 
appeal was that Jangbahadur Singh being 
a minor ai the time of both suits could 
be legally represented in each by the 
father of the plaintiffs and the plaintiffs 
themselves respectively. Reliance is plac¬ 
ed on the Privy Council rulin g in Rani 

(X) [1921] 10 A. L. J. 749 = 64 I. C. 248. 
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Anand Kunwar v. The Court of Wards (2) 
where it was held that a person who was 
Qot the presumptive reversionary heir but 
a more distant heir might bring a suit on 
behalf of the reversioners where the pre¬ 
sumptive reversionary heir had colluded 
with the widow. An attempt is made 
to infer from the principles underly¬ 
ing this proposition that a more distant 
heir may sue where the nearest rever¬ 
sionary heir is a minor. Neither the rul¬ 
ing nor any principles invoked in that 
ruling appear to support such a proposi¬ 
tion and for an obvious reason; the more 
distant reversioners are in a position to 
appear and sue as the next friends of the 
minor and that is the method of law 
prescribed for enabling a minor to assert 
his rights. Indeed, so far as we are 
aware, there is nothing to prevent the 
minor suing through a next friend at this 
stage. 

For the above reasons we lismiss this 
appeal with costs. 

Appeal dismissed. 

(2) [1881] 6 Cal. 764=8 LaTi4 =8 C. L.R. 
381=11. & Js. No. lo3 (Oudh) = l Sar. 105 
(p . C.) 
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Mukerji, J. 

Panchaiti Akhara —Appellant. 

v. 

Beni Bahadur Singh —Respondent. 

Ex. Second Appeal No. 929 of 1924, 
Decided on 3rd February, 1925, from a 
decree of the Sub. J.. Allahabad. 

(a) Bundelhhand land Alienation Act (II of 
1903), S. 2.— Trees. 

Trees apart from land are not ‘land’ within 
8. 2.46 A. 631 Ref. [P 588 C 1] 

(b) Bundelhhand Land Alienation Act , (II of 
1903) S. 16 —Trees apart from land can b’ sold. 

• S. 16 of the Bundulkharid Land Alineation Aot 
is no bar to the selling by the decree-holder, of 
the trees appertaining or belonging to the groves 
held by the grove-holder judgment-Jebtor 

[P 588 C l] 

Haribans Sahai—ior Appellant. 

Mushtaq Ahmad —for Respondent. 

Judgment.—A preliminary objection 
is taken that no second appeal lies and 
that objection seems to be valid. 

It appears that the decree holder, the 
appellant in this case, obtained a decree 
from the Court of Small'Causes against 
the respondent. The decree was trans¬ 
ferred to the Court of Munsif, Allahabad, 
in order to enable the decree-holder to 
attach immovable property. He sought 
the attachment of certain groves, held by 
the judgment-debtor, in an area to which 


the Bundelkhand Land Alienation Act 
applies. . The judgment-debtor objected 
that under S. 16 of the above mentioned 
Act the groves were not saleable in exe¬ 
cution of h decree. The decree holder 
then made a statement to the effect that 
he wanted to sell not the groves as they 
stood but only the trees. Evidently be 
meant that the purchaser would be re¬ 
quired to cut the trees and take the 
timber or wood away. The question, 
therefore, that arose in the case was 
whether the trees were, apart from the 
land or as apart of the groves situated in 
an area to which the Bundelkhand Land 
Alienation Act applies, saleable, the judg¬ 
ment-debtor being a member of the 
agricultural tribe. 

The learned Munsif allowed the objec¬ 
tion of the judgment-debtor and held that 
the trees were not saleable. The learned 
District Judge affirmed this decision on 
appeal. The decree-holder has come in 
second appeal 

There can be no doubt that, on the 
authority of this Court;, a second appeal 
is barred under S. 102 of the Civil Proce¬ 
dure Code. 

The decree-holder has asked this Court 
to take up the matter under S. 25 of the 
Small Cause Court Act. It is contended 
by the-learned counsel for the respondent 
that S. 25 has no application in a case 
like this. In my opinion this contention 
of the respondent has no force. The 
older has been passed “ in a case decided 
by the Court of Small Causes*' and there¬ 
fore, it is an order which is subject to a 
revision by the High Court. 

Coming to the merits of the case, the 
question stands thus :—“whether the 
trees, as anarb from the land on which 
they stand, are land’ within the definition 
of section 2 of U. P. Act II of 1903, 
Bundelkhand Land Alienation Act.” The 
definition of land’ is the following :— 

The expression * land ” means land 
which is not occupied as the site of any 
building in a town or village and is 
occupied or let for agricultural purposes 
or for purposes subservient to agriculture 
or for pasture, and includes, etc., etc. 

Now, the question is, “ whether the 
trees are ‘land’ and, if so, whether the 
trees are land let for agricultural pur¬ 
poses or for purposes subservient to agri- 
culture ? It will be noticed that groves 
are a wellknown thing and abound in 
villages. It cannot for a moment be 
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believed that the legislature could possibly 
lose sight of the existence of such an 
article a} a grove or even trees as apart 
from the land on which thev stand. I 

•J 

am driven to the conclusion that they 
never meant that groves of trees should 
he included within the tern 'land held for 
agricultural purposes or for purposes 
subservient to agriculture.’ In numerous 
cases decided under the (J. P. Tenancy 
Act 1901, the words ‘land for agricultural 
ipurposes’ have been interpreted aa not 
including groves or trees : Kesko Prasad 
v. Sheo Pragash Ojha (l), affirmed by the 
Privy Council in I. L. R., 16 AH., 831. 

I am of opinion that S. 16 of the 
jBundelkhand Land Alienation Act is no 
[bar to the selling by the appellant of the 
trees appertaining or belonging to the 
groves held by the respondent. 

1 set aside the orders of the Courts 
helov, disallowing the application for 
attachment made by the decree holder, 

V " 

and direct that the decree-holder’s ap¬ 
plication for execution, as amended by 
the Vakil's statement dated the 14th July, 
1923, be restored to its original number 
and he disposed of according to law. The 
respondent must pay the costs of the 
appellant in this Court and in the Courts 
below. 

A ppeal dismissed. 

(1) 1922 All. 301=44 All. 19-19 A. L. J. 749 

(F. B.) 
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Lindsay and Kanhaiya Lal, JJ. 

Rudra Pratab Singh and others —Ob- 
jectors—Appellants. 

v. 

Sarda Mahesh Prasad Singh —Decree- 
holder—Respondent. 

Ex. First Appeal No. 153 of 1922, Deci¬ 
ded on 6th February 1925, from a decree 

of the Sub. J , Mirzapur. 

it Civil P. C., S. 47 and 0. 20, R. 12— Order 
that defendants are liable 'a accoun 1 as legal repre¬ 
sentatives of deceased judgment-debtor—Amount 
due not determined—Order is not appeal able—Civil 

P. C ., 0. 20, R. 12. 

O. 20, R. 12 enables the Court to direct an en¬ 
quiry to be made as to the rents and mesne pro- 
hts to which the plaintiff may be entitled. Such 
an enquiry is made in the course of a proceeding 
which is virtually a proceeding in continuation 
of the original suit, and under rule 12, clause (2), 
a final decree has to be prepared in respect ot the 
mesne profits which may he awarded in accord¬ 
ance with tne result of such an enquiry. From 
such a final decree an appeal is maintainable. 
But where the order of the C urt below merely 
directs that the defendants are liable to render 


accounts as the legal representatms of the 
deceased judgment-debtor and the amount for 
which they are liable has not been determined, 
the question which has been actually determi¬ 
ned bv the Court below is merely a question rela- 
tirgtothe substitution of the names of the 
defendants in the place of the deceased, and 
their lia fility to render the accounts directed by 
the decree as his legal representatives. It is 
not a question relating to the execution, satis¬ 
faction or discharge of a decree. S. 47 therefore 
has no application. It is at best an interlocu¬ 
tory order and no appeal is maintainable but the 
defendants can raise the plea of their non-liabi¬ 
lity in tbe appeal from the final decree. 

[P 589 C 1 & 2] 

T. B. Sapru, II . K. Mulcerji and K. N. 
Katin —for Appellants. 

Gulzari Lal , Iqbal Ahmad , Harnandan 
Prasad and Kashhiarain Mala villa —for 
Respondent. 

Kanhaiya Lal 9 J. —This is an appeal 
from an order passed by the Subordinate 
Judge of Mirzapur directing the method 
in which an account of the mesne profits 
was to he taken as against the present 
appellants who were impleaded as the 
legal representatives of Baij Nath Prasad 
Singh deceased. 

On the 3rd of March 1915, a decree 
was passed for possession of certain pro¬ 
perty which, among other things, direct¬ 
ed that an account shall be taken of the 
dealings of Baij Nath Prasad Singh with 
the disputed i roperty and of the rents and 
profits arisising therefrom, and that 
Baijnath Prasad Singh will pay to the 
plaintiff what may be found due to him 
on the taking of tbe said accounts. 
That decree was upheld by this Court, , 
except as regards certain moveable pro¬ 
perty, on the 30th of May, 1916. There 
was a further appeal to His Majesty in 
Counsil which was dismissed on the 7th 
of February 1921. Before the decision of 
that appeal hy the Privy Council, Baij¬ 
nath Prasad Singh died. It is stated that 
he died after the hearing had taken place 
before their Lordships and his legal repre¬ 
sentatives could not, therefore, have been 
brought on the record before that appeal 
was decided. An application for the set¬ 
tlement of accounts in pursuance of that 
decree was made on the 28th February, 
1921 which, among other things, ask¬ 
ed that Rudra Pratap Singh, Jang Baha¬ 
dur Singh and ~ U oendra Bahadur Singh, 
sens of Baijnath Prasad Singh, might 
be substituted on the record in the 
place of the deceased. As a matter of 
fact, Jang Bahadur Singh and Upendra 
Bahadur Singh, two of the younger 
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sons of Baijnath Prasad Singh, were 
already on the record of the suit 
which went up in appeal to the Privy 
Council. The only new person who was 
proposed to be added or substituted in the 
place of Baijnath Prasad Singh was Rudra 
Pratap Singh, his eldest son All the same 
the object of the application was to make 
Rudra Pratap Singh, Jang Bahadur Singh 
and Upendra Bahadur Singh liable for 
the mesne profits claimed by the plaintiff’, 
as the legal representatives of Baijnath 
Prasad Singh deceased. 

Various objections were taken by the 
three 30 ns of Baijnath Prasad Singh to 
the said application ; but the main objec¬ 
tion with which the Court below first pro¬ 
ceeded to deal was to the effect that the 
sons were not liable for the mesne profits, 
if any, appropriated by Baijnath Prasad 
Singh, because he was in possession as a 
trespasser and the liability for the ac¬ 
counts could not, therefore be enforced 
against his sons. The Court below held 
that the possession of Baijnath Prasad 
Singh, though illegal, could not be called 
wrongful and that the sons of Baijnath 
Prasad Singh could, therefore, be made 
liable to render the accounts of the mesne 
profits which their father had appropria¬ 
ted. The CDurfc below then proceeded to 
direct the method in which the accounts 
were to he determined. Prom that order 
the present appeal has been filed and the 
preliminary question for consideration is 
whether such an appeal is maintainable. 

The learned counsel who appears for 
the appellants contends that the effect of 
the order of the Court below was to deter¬ 
mine the liability of the appellants and 
that the appeal was consequently main¬ 
tainable under S. 47 of the Code of Civil 
Procedure. It is not contended that the 
appellants are not the legal representa¬ 
tives of the deceased, Baijnath Prasad 
Singh. The decree directed that an ac¬ 
count of the mesne profits shall be taken 
as against Baijnath Prasad Singh. It was 
in fact a decree passed in terms of Order 
20, rule 12 of the Code of Civil Procedure, 
clause (cj of which enables the Court to 
direct an enquiry to he made as to the 
rents and mesne profits to which the 
plaintiff may he entitled. Such ' an en¬ 
quiry is made in the course of a proceed¬ 
ing which is virtually a proceeding in 
continuation of the original suit, and undei^ 
rule 12, clause (2), a final decree has to 
be prepared in respect of the mesne profits 


which may he awarded in accordance 
with the result of such an enquiry. From; 
such a final decree an appeal is maintain-; 
able. The order of the Court below mere¬ 
ly directs that tho appellants are liable to 
render accounts as the legal representa-i 
tives of Baijnath Prasad Singh, deceased ; 
and the amount for which they are liable 
has not yet been determined. In fact, no 
final decree lias yet been prepared. Real¬ 
ly there is no execution proceeding going 
on. The preliminary decree which direct¬ 
ed the taking of accounts is not capable 
of execution and the question which has 
been actually determined by the Court 
below is merely a question relating to the 
substitution of the names cf the appel-i 
lants in the place of Baijnath Prasad 
Singh, deceased, and their liability to 
render the accounts directed by the dec¬ 
ree as his legal representatives. It is not 
a question relating to tho execution, satis-! 
faction or discharge of a decree ; S. 47, 
therefore, has no application. It is at 
best an interlocutory order and no appeal 
is maintainable. The preliminary objec-< 
tion must ; therefore; prevail. It will he 
open to the appellants to raise the ques¬ 
tion of their liability in any appeal that 
may be filed from the final decree which 
may be passed in the proceeding. 

Under S. 244 of the old Civil Procedure 
Code an enquiry into mesne profits could 
have been, it may he noted, made in an 
execution proceeding, but as pointed out in 
Ishaq han v. Rustom Khan (l), the effect 
of the change introduced by Order 20, rule 
12 of the Code of Civil Procedure is that 
tho Court which hears the suit is the 
Court which is eventually to ascertain 
the mesne profits and pass a final decree 
for such profits, and that till such final de¬ 
cree is passed there is no decree for mesne 
profits capable of execution. In Dalgleish v. 
Nanda Misser (2), it was held that an 
order by which a Court determines the 
principle whereupon mesne profits are to 
be assessed and directs their ascertain¬ 
ment by a Jommissioner was an interlo¬ 
cutory order in a pending suit and not ap¬ 
pealable as a decree. The appeal is, there¬ 
fore, dismissed with costs. 

Appeal dismissed . 


(1) [19L8] 40 All. 292=44 I. C. t8=16 A. L. J 
182. 

(2) [1912] 13 I. C. 18G. 
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SULAIMAN AND DANIELS, JJ. 

Zorawar Singh & others —Appellants. 

v. 

Bhagwan Singh A: another —Respondents. 

First Appeal No. 160 of 1924, Decided 
on 27th May 1925, from Sub. J.,of Muttra. 

U. P. Land Revenue Act , S. *233 ( k) — S. 233 (k) 
is not applicable only to cases under S. Ill deter¬ 
mining quest i-n of tide—Question of proprietary 
right being raised hi partition Court , cannot be 
re-agitated. 

S. 233 Ik) is not limited to the ease in which 
a question of proprietary right has been deter¬ 
mined under S. 111. Where t ho question of 
proprietary right involved was definitely raised 
by the plaintiffs in their application to the 
partition court and where the relief which they 
asked for in respect of the land was not granted, 
it must be deemed to have been refused. The 
oourse of decisions of Allahabad Court has now 
definitely established the principle that S. 233 
(k) debars civil courts from questioning the final 
allotment of land and title effected bv means of 
a partition. [P 520 C z & P 591 C 1] 

N. P. As than a —for Appc lints. 

K. N. Katju & G. Kunzru —for Respdts 

Daniels, J.—The question for decision 
in this appeal in whether the present suit 
is barred by the provisions of section 233 
(k) of the Land. Revenue Act. The pre¬ 
sent suit is for a declaration that the 
plaintiffs are owners in possession of an 
area of 25.17 acres out gf a khata of 104 
acres in raahal Bhagwan Singh, mauza 
Bampat Jogi and that the defendants are 
wrongly entered in the revenue papers as 
owners o' the equity of redemption. The 
area of which the property in dispute 
forms a part was originally mortgaged to 
Sahib Singh, a collateral relative of the 
parties. The plaintiffs are sons of Gulab 
Singh, the head of another branch, and 
the defendants are the heirs of Durg Singh 
who represented a third branch of the 
family. The equity of redemption in this 
property was purchased in equal shares in 
the names of Durg Singh and Sahib Singh 
at some time subsequent to the mortgage. 

On 17th March, 1909 the plaintiffs ap¬ 
plied for partition of this property implead¬ 
ing Durg Singh whose name they asserted 
to be fictitiously entered in the khewat 
and whom they asserted to have no pro¬ 
prietary interest in the property. There 
is on the record of the partition suit an 
application purporting to he made by 
Durg Singh admitting that his name was 
fictitiously entered. The i>etitiou was not 
verified and in the partition as finally 
®ade Durg Singh continuer! to bo recorded 
as propiietor of the area now in dispute 
and the sons of Gulab Singh as mortg#- 


s 


i 


gees. The trial Court held that section 
233 (k) applied and dismissed the suit. 
The lower appellate court has reversed 
this finding and remanded the suit for 
decision on the merits. The argument of 
the respondents, which found favour with 
the learned Subordinate Judge, is that as 
no question of proprietary right was raised 
by any co-sharer under section 111 or 
section 112, the question was never decid¬ 
ed by the revenue courts, and further that 
section 233 (k) cannot apply as the share 
in dispute and the share allotted to the 
plaintiffs were both included in one 
mahal. 

I It appears to us, however, that the rul¬ 
ings of this Court do not permit us to 
accept this contention. Section 233 (k) is 
not limited to the case in which a ques¬ 
tion of proprietary right has been deter¬ 
mined under section 111. In this case 
the question of proprietary right involved 
was definitely raised by the plaintiffs in 
^heir application to the partition court 
and as the relief.which they asked for in 
respect of this land was not granted, it 
must be deemed to have been refused. 

A Bench of this Court held in Ram 
Snhhag Singh v. Dip Norain Singh (l) 
that the final allotment of land at a parti¬ 
tion is conclusive even though the ques¬ 
tion of proprietary title which it is sought 
to raise in the civil suit was not directly 
raised and decided in the partition. We 
may refer to Gokaran Singh v. Ganga 
Singh (2). Nazir Ahmad v. Muhammad 
Sharif (3) is a recent instance of the ap¬ 
plication of the same principle. The 
learned Judges say :— 

‘It seems to us that the legislature has 
given the revenue courts exclusive juris¬ 
diction over the partition of a mahaJ 

among recorded co-sharers.There 

is no doubt that if the plaintiffs had for¬ 
med their suit so as to confine their 
claim merely go damages they might 
have succeeded. But they have chosen 
to join this claim to * claim to obtain 
exclusive possession of certain specified 
plots, which undoubtedly are the subject 
of the partition.” 

In Bhupal Singh v. if j agar Singh (4) 
the plaintiff sued for a declaration of his 
title tv a pre-empted share which had not 
been allotted to him at the partition, The 
Letters Patent Bench, affirrgjfig the deci - 

Wl) 1922 All. 158=44 AIL 74. m 
2) [19201 42 All. 91—52 l.C. 7',9- 17 A.L.J. 1072 
'3) 1924 All 682-46 All. 453. 

) rif 201 18 A. U J. 928—58 I. C. 122. 
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sion of the Judge who heard the appeal, 
held that the case wa9 governed by the 
Full Bench ruling in Bijai miser v. Kali 
Parasad (5), ard that section 233 (k) was a 
bar to the suit. Whatever may be said 
against this rule, it has at least this great 
advantage that a revenue partition opera¬ 
tes as a clearing up of disputed titles 
and that a title declared at a partition 
may be safely relied on against all persons 
who were parties to the proceedings. 

The course of decisions of this Court 
has now definitely established the princi¬ 
ple that section 233 (k) debars civil courts 
from questioning the final allotment of 
of land and title effected by means of a 
partition, and to depart from this rule 
would merely be to throw the law again 
into the state of uncertainty which for¬ 
merly prevailed regarding it. 

We think, therefore, that in the view 
of the scope of S. 233 (k) which has been 
accepted by this Court, t(4 appeal must he 
allowed and the decree of the trial court 
restored. We direct accordingly. The ap¬ 
pellants will^et their costs of this appeal. 

Sulaiman, J. — I concur in the propos¬ 
ed order. As the plaintiffs had definitely 
asked the partition court to allot to them 
exclusively the property entered in the 
name of Durg Singh cn the allegation 
that his name was fictitiously recorded 
and as the court did not grant their 
prayer, it must be deemed to have been 
refused. The plaintiff’s cannot now re- 
agitate the same matter in the civil court. 

_.4 ppeal allowed. 

(5) [1917] 39 A1I^69=411. C. 912=15 A .ITT 
496. __ 
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Sulaiman, J. 

Darbari Dal — Applicant. 


v. 


Emperor Opposite party. 

Cc%r Ref. No. 322 of 1925, Decided on 30tl 

May 1925, made by S. J., Farrukhabad. 

(a) Criminal P. C., S. 435 —Sessions Judj, 
can make reference to Iltjh Court against order oj 
District Magistrate. 

Under the explanaiton to S. 435 the II is trie 1 
Magistrate is inferior to the Sessions Judge. Tin 
latter has jurisdiction to call for the record of a 
cast* decided hy the former and make a reference 
to the High Court. ( fp 592 C 1 

(b) Whipping Act (4 of 1909), S. 3 [d)—Hous* 
breaking to commit adultery-Sentence of irhipp 
ing Is not legal—Penal Cotie S . 445 (5) 

The offence of outraging a- woman's modest) 
not being punishable with whipping, house¬ 
breaking in order to commit that- offence cannoi 
be so punished.;. [j> 592 C 1 

Referring Order- -Thu is an applies 


tion in revision againt an order of the 
District Magistrate who, sitting as a 
Court of appeal, has altered the con vie- 
of the applicant from S. 451 to S. 454 of 
the Penal Code, and has converted his 
sentence from three months’ imprisonment 
and Rs. 50 fine to a sentence of whipping. 
It is contended on behalf of the applicant 
that this sentence is illegal, and the con¬ 
tention appears to me to be good. The 
Magistrate who tried the case charged the 
applicant with having committed an act 
of house-trespass with a view to outrage 
the modesty of Musammat Rampa. The 
district Magistrate has apparently con¬ 
curred with the finding of the trial Court 
that the applicant’s object was to outrage 
Musammat Ram pa’s modesty. There is, 
therefore, a common finding of both 
Courts that the applicant entered the house 
in order to commit an offence punishable 
under secion 354 of the Penal Code. This 
offence is not punishable with whipping 
aud therefore section 3 (d) of the whipp¬ 
ing Act does not apply. This being so, 
the sentence of whipping inflicted by the 
District Magistrate appears to be illegal^ 
aud 1 direct that the proceedings be 
referred to the High Court with a recom¬ 
mendation that the sentence of whipping 
l»e set aside and that either the original 
sentence he restored or such other 
sentence he inflicted as the Hon’ble 
Court may think proper. 

Another point arises and has been 
argued before me and that is, that the 
District Magistrate’s order amounts to an 
enhancement of sentence. In a Madras 
case in 1897 (reported at page 487 of 
Weir’s Law of Offences and Criminal 
Procedure) it was held that where the 
lower Court reduced a sentence of impri¬ 
sonment and inflicted a sentence of 
whipping, the effect was an enhancement. 

1 he present case is of course different 
inasmuch as the original sentences of 
imprisonment and fine have been set aside 
altogether and in their place a sentence of 
whipping lias been substituted. In the 
circumstances, therefore, 1 do not think 
it can be said the sentence has been . 
enhanced, hut I should be glad to have 
a ruling on this point. 

before the record is submitted to the 
High Court an opportunity will be given 
to the learned District Magistrate to state 1 
his point of view in regard to the two 
questions raised in this revision, 

The parties were not represented. 
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Sulain lan, J. —This reference must be 
accepted. The explanation added to S. 435 
|C. P. C. by Act 18 of 1923 makes a Dis¬ 
trict Magistrate exercising original or ap¬ 
pellate jurisdiction inferior to the Sessions 
-Judge. The latter has therefore jurisdic¬ 
tion to call for the record and nake a re- 
fernce to the High Court. 

Both the trying Magistrate and the 
District Magistrate found the accused 
guilty of entering a house in order to 
outrage the modesty of a woman. The 
first Court convicted him under section 
451 of the Indian Penal Code and senten¬ 
ced him to undergo a sentence of three 
months rigorous imprisonmeno and to pay 
a fine of Rs. 50, and in default one montli 
more of rigorous imprisonment. The 
appellate Court took the view that as the 
accused had used violence in effecting his 
escape he was guilty of house breaking 
as defined in S. 445 (5) I. P. C. 

and therefore altered the conviction from 
one under section 451 to one under sec¬ 
tion 454 of the Indian P. C. and also al¬ 
tered the sentence to 15 stripes under-the 
Whipping Act, S. 3 ( d ). 

Leaving aside the question whether the. 
alteration of a sentence of imprisonment 
and fine to one of whipping amounts to 
an enhancement of the sentence, I think 
the sentence of whipping was illegal. 

■ S. 3 (d) of Act IV of 1909 does not 
make every house-trespass or house¬ 
breaking punishable with whipping, but 
only when the commission of the offence 
is ‘‘in order to the committing of any 
offence punishable with whipping under 
this section.” It is obvious that the 
offence of outraging a woman’s modesty 
(S. 354 1. P. C.) is not pouishable with 
whipping at all, and therefore house¬ 
breaking in order to commit that offence 
cannot be so punishable. 

The facts of the case just fell short of 
an attempt to commit rape; otherwise the 
accused if convicted of the attempt could 
have been sentenced to whipping under 
section 4. But even if it be assumed 
that the house-breaking was with the 
object of attempting to commit rape. 

S. 3 would be inapplicable as such offence 
is not punishable under that section. 

The sentence of whipping being illegal, 

I 9et it aside and restore the sentence 
passed by the trying Magistrate. 

Reference accepted. 
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Ryves, J. V 

Kewal —Applicant. 

v. • 

Tufail Ahmad —Opposite Party. 

Criminal Revision No. 613 of 1924, De¬ 
cided on 17th December 1924, against 
the order of the S. J., Meerut. 

Penal Cade, S. 448 — Dakhalnama (jiving for¬ 
med. possession to complainant against accused— 
Accused entering or remaining on land is not 
guilty. 

Where a dakhalnama only gave formal posses¬ 
sion of the house to the complainant against the 
accused, 

Held ; th it the accused by entering or remain¬ 
ing on the land was not liable to be convicted 
2 All. 4G5 Foil 

Hamid Hasan —for Applicant. 

Assistant Government Advocate --for 
the Crown. 

Ryves, J. — On the facts as they 
appear in the judgment of the learned 
Judge it seems to me that, havng regard 
to the decision of this Court in the matter 
of the petition of Gomnd Prasad (l), the 
offence of criminal trespass has not been 
made out. 

It has been argued that, as a matter of 
fact, the decision arrived at by the Magi¬ 
strate on the e vidence of the case was to 
the effect that the applicant had been 
turned out of the house and that the 
possession of it had been made over to 
the complainant who had, afterwards, 
been forcibly ousted by the applicant. If 
those were the real facts then obviously 
the conviction would be right, hui I do 
not think that the first Court really 
meant that. What it said was that 4 the 
dakhalnama is a decisive proof that the 
complainant was put in possession of the 
house and that the accused Kewal was 
ousted by an order of the Court.” The 
dakhalnama apparently only gave formal 
possession of the house and actual phy¬ 
sical possession was not given as would 
appear from the findings of the learned 
Sessions Judge. On those findings, hav¬ 
ing regard to the ruling of this Court, 
which is bindings on me, I must hold 
that the offence is not proved. 

I accordingly allow the application and 
acquit the applicant of the offence charg¬ 
ed and direct that the fine, if paid, be , 
refunded. 

Applicition allowed. 


; ClG/8-80] 2 All. 4G5. 
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Stuart, J. 

Bhagwat Prasid Misra and others —Ap' 
pellants. 

v. 

Baldeo Prasad Misra and others —Res¬ 
pondents. 

Second Appeal No. 1120 of 1923, Deci¬ 
ded on 26th February 1925, from a dec¬ 
ree of 2nd A. D. J., Gorakhpur. 

(а) Civil P.C.,0., 34, JR. 1 .—Merely an entry 
in village papers does not make a person a neces¬ 
sary party. 

Simply because a persor. has so ue title to the 
lands by reason of an entry in the village papers, 
he is not entitled to be made a party to a suit 
for redemption which is filed against the 

mortgagees. 

(б) Co-sharers—One co-sharer forcibly dispos¬ 
sessed from khudkasht—Physical possession can 
be decreed. 

When a co-sharer in a village has rightfully 
acquired laud as his khudkasht and another 
co-shirer forcibly dispossesses him the Court 
can restore the man forcibly dispossessed to 
physical possession. [P o04 C 1] 

Harihans Sahai —for Appellants. 

Shimbhu Nath Chaube—iov Respon¬ 
dents. 

Stuart, J. —The plaintiffs to this 9uit 
were purchasers of certain plots in a vil¬ 
lage in the Gorakhpur district. At the 
time of purchase they obtained the equity 
of redemption only over the plots now in 
dispute. The plots had been mortgaged 
with possession to two persons called 
Prabhakar defendant-appellant h o. 2 and 
Rajbali deceased, the father of Ram Ni- 
was Misir defendant-appellant No. 4. In 
1912 the plaintiffs sued to redeem the 
plots over which they had purchased the 
equity of redemption. Rajbali having 
died and being represented only by Ram 
Niwas the mortgagees sued were Prabh- 
kar and Ram Niwas. The matter was 
decided amicably under a compromise and 
a decree was drawn up on the 11th 
March, 1913, declaring the mortgage 
redeemed and assigning the plots in ques¬ 
tion to the plaintiffs. This decree was 
against Prabhakar and Ram Niwas. The 
plaintiffs obtained physical possession 
over these plots and cultivated them 
Subsequently Prabhakar and Ram 
Niwas with Bhagwati Prasad and Radha- 
kant interfered with their possession by 
action taken over the standing crops. 
They undoubtedly based this interference 
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upon an entry in the village papers which 
seemes to show that they had seme title 
to the plots in question. 

The preceding facts have been found by 
the lower appellate Court. The following 
findings must be emphasised. After the 
decree of 1913 the plaintiff's, were in pos¬ 
session of these plots. The plaintiffs 
were in separate and exclusive possessior 
of these plots by cultivating them. The 
defendants dispossessed them. The pos¬ 
session subsequently passed under an 
order of the Criminal Court to the police 
as a breach of peace wi? apprehended. 
The lower appellate Court ha9 given the 
plaintiff’s-re3pondents a decree for physical 
possession over these plo',s. This decree 
is attacked in appeal on two grounds. It 
is attacked on the ground that the decree 
of the 11th March, 1913, is not good as 
giving title to the plaintiffs. 

The argument here is that the predeces- 
sors-in-inteiest of all the present defen- 
dants-appellants were interested in the 
matter and that the defendants-appellants 
1 and 3 were no parties to the decree. 
There is no force in this plea. The mort¬ 
gagees were Prabhakar defendant-apuel- 
lant No. 2 and the father of Ram Niwas. 
The mortgagors were the plaintiff's ven¬ 
dors. The decree had only to he redeemed 
as against the mortgagees. 

The next point taken was that the com¬ 
promise was sigued only by Prabhakar 
and not by Ram Niwas. I have searched 
the record and do rot find that the com¬ 
promise is on it or that the compromise 
was ever proved. The suggestion is ap¬ 
parently that if Ram Niwa9 did not sign 
the compromise it was signed by Prabha¬ 
kar on his behalf. There cannot be the 
slightest doubt as to the fact that the 
decree was binding against both of them. 

Another point argued here was to the 
effect that Ram Niwas was a minor. He 
clearly was not a minor at < he time a 
decree was passed though he apj arently 
was described as a minor in the plaint 
But he is described as a major in the dec¬ 
ree. Apart from that, from the present 
pleadings it appears that Ram Niwas was 
30 years old in 1921 which would make 
him a major in 1912. The redemption 
was a good redemption ai d the plaintiffs 
had title to the plots. 

The next point taken is that they should 
not have been granted a decree fur j hysi. 
cal possession because they and the defen 
dants are zamindars in the property 
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The learned counsel has quoted in sup¬ 
port of his argument the decision in 
Bishcs liar Singh v. Ha unman Singh (l) 
and Sarhjit Singh v. Ratkumar Rai (2). 
The head-note in the first decision might 
be a little clearer. All that these decisions 
lay down is that when co-sharers or 
tenants-in-common are jointly in cultiva¬ 
tion on a particular area the ouster of 
one by the other entitles the party ousted 
to a decree for joint possession. The 
decisions further lay down that when 
such a co-tenant intrudes upon joint land 
the remedy of the persons intruded 
against is to obtain i decree for joint 
possession, hut nowhere do these decisions 
or any other lay down that when a co¬ 
shaver in a village has rightfully acquired 
land as his Ichudhasht and another co¬ 
sharer forcibly dispossesses him the Court 
should do otherwise than restore the man 
forcibly dispossessed to physical pos¬ 
session. 

Here the plaintiffs were in separate 
physical possession of the plots in ques¬ 
tion and were dispossessed illegally by 
the defendants. The lo*er appellate 
Court was o viously right in giving the 
plaintiffs a decree for physical possession. 

This decision disposes of ail the points 
argued before me. There were other 
groands of appeal but they were abandon¬ 
ed. I dismiss this appeal with costs on 
the higher scale. 

Appeal dismissed. 


(1) [192L] 19 A. L J. 780=63 I. C. 802. 

(2) [1921] 19 A. L. J. 783—03 I. C. 800. 
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Walsh and Sulaiman, JJ. 

Jhunni uni— Appellant. 

v. 

Na tha —Respond en t . 

First Appeal Iso. 201 of 1923, Decided 
on 28th January i925, from an order of 
the S. J., Aligarh. 

Civil P. C„ S. 47— Objection by Judgment- 
debtor's representative under O. 21, Li. 5o — Case 
falls under S. 47 , and decision therecn is a de¬ 
cree. 

Where* one N was broughi upon the record as a 
representative of the deceased judgment-debtor 
and he set up his own right to the property 
and filel objection under O. 21, R. 58. 

Hell ; that this objection must be taken to 
have come under S. 47 and that O. 9, R. 13 
would in terms be applicable to an ex parte 


decision passed on the objections. 39 All. 47 
Foil. 41 Cal. 1 Dist. [P. 595 , c. 1 ] 

Panna Lal— for Appellant. 

Gulzari Bal and P. B. Banerjee —for 
Respondent. 

sulaiman J. This is a first appeal 
from order which has been by the decree- 
holder and arises out of the following 
circumstances :— 

A mortgage decree for sale was obtained 
against AT ad an Lal who died subsequent 
to the decree. In his place Onkar Das, 
his brother and Natha Ram, his nephew* 
were brought upon the record as his legal 
representatives and heirs. There were 
first certain objections filed by Onkar Das 
with which we are not concerned in this 
appeal. On the 15th of November 1922, 
Natha Ram filed certain objections pur¬ 
porting to he made under S. 17 and also 
under O. 21, R. 58 of the Code of Civil 
Procedure. Notice wa* issued to the 
decree-holder, but the report of the pro¬ 
cess-server wa3 that he refused to accept 

notice. The Court considered the service 
sufficient and ordered that ex parte pro¬ 
ceedings should be taken. On the 24th 
February 1923, the objector got the ob¬ 
jections amended as being exclusively 
under S. 47, and on that date the Court 
passed an ex pirte order allowing the ob¬ 
jections. 

On the 28th February J923 the decree- 
holder put in an applicatior for setting 
aside the ex parte order, alleging that he 
had do notice of it, and also staging that 
the objection under O. 21, R. 58 was not 
maintainable. The learned Judge has dis¬ 
missed this application summarily, hold¬ 
ing that 0. 9, R. 13 of the Code of Civil 
Procedure does not apply 'o execution 
proceedings, nd that therefore the appli¬ 
cation is not maintainable. 

A preliminary objection is taken that no 
appeal lies before us If the original 
objection had been one under 0. 21, R. ”>8 
and had been allowed then objection that 
no aj peal lies c ju d have been entertain¬ 
ed. But we have alieady pointed out that 
^ atha Ram was brought ujon the record 
as a representative of the deceased judg¬ 
ment-debtor. In his objection he set up 
his own right to the property, and there¬ 
fore his objection must be taken to have 
come under S. 47. This was clearly held 
in the case of Bulla v. Shib Lal (1) by a 

(1) [1917] 9 All. 47=36 I.C. 281=14 4.L.J. 

846. 
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Bench of which one of us was a member. 
The objection being under S. 47, the order 
which was passed on the 24th of Febru¬ 
ary 19^3, though an ex parte one, 
amounted to a decree. Under S. 2, sub¬ 
clause (2) of the Code of Civil Procedure a 
decree includes the determination of any 
question within S. 47. It follows, there¬ 
fore, that 0. 9, R. 13 would in terms be 
applicable. The learned Judge was quite 
wrong in holding that the application for 
setting aside the ex parte decree was not 
maintainable. Even if 0. 9, R. 13, were 
not expressly applicable, the Court would 
have an inherent jurisdiction to review an 
order which had been passed ex parte 
provided of course sufficient cause is 
shown. 

The learned advocate for the respondent 
contends that a contrary view has been 
■expressed in the case of Bharat Indu v. 
Asghar AH Khan (2) following the case of 
Hari Charan Gkose v. Manmatha Nath 
Sen (3). 

We may point out that the case before 
Calcutta High Court arose out of proceed¬ 
ings under 0. 21, Rr. 100 and 101, which 
were not execution jroceedings. In the 
case decided by this Court the application 
for execution had been struck oft on the 
ground t! at the decree-holder had failed 
to prosecute it with due diligence. The 
facts of that case, therefore, are quite 
■different. 

In the present case we have already 
held that the order of the 24th of Feb¬ 
ruary 1923, amounted o a dec*ee, and 
that therefore, 0. 9, R. 13 was clearly ap¬ 
plicable. 

Instead of sending the case back to the 
Court below we have thought it conveni¬ 
ent to dispose of-the question of fact our¬ 
selves. On the one hand we have the 
sworn affidavit of the decree-holder that 
he had no notice of the date fixed. As 
against it there is the report and affidavit 
of the process-server. We find it difficult 
to believe that if the decree-holder was 
aware of the date and was actually pre 
sent in the Court compound as alleged 
by the opposite party, he would have 
deliberately allowed the objection to be 
heard ex parte, 

We accordingly hold that it is estab¬ 
lished that the decree holder was ignorant 

(2) 1928 All. 460—45 All. 148=21 A. L. J. 

185. 

(8) H9ir 4lC»l. 1=19 I.C. G83=18 C.W.N. 

348. 


of the date fixed and that he could not 
attend the Court on that d ty, and that 
sufficient cause has been shown for his 
non appearance within the meaning of 0. 

9, R. 13. 

We accordingly allow the appeal and 
set aside the order of the lower appellate 
Court, with the result that the ex parte 
decree, dated the 24th of February 1923, 
is also set aside and the objections of 
Natha Ram are restored to the file, and 
we direct that they should he disposed of 
according to law. Costs in both Courts 
will abide the event, including in this 
Court fees on the higher scale. 

Appeal allowed. 
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Mears, C. J. and Mukerji, J. 

Swarath Ham Ham Saran— Plaintiff— 
Appellant. 

v. 

Ham Ballabh and others —Defendants — 
Respondents. 

First Appeal No. 82 of 1922, Decided 
on 22nd April 1925, from a decree cf Sub. 
J., Agra. 

(ul Contract Act , S. 253 (10)— Join/ family 
business continued after partition—Death of one 
partner dissolves partnership. 

Where subsequent to the partition of a Hindu 
joint fa nily, the family business is carried on 
j i >tly by two of the members on the one side and 
another non her on the other, the death of the 
latter dissolves the partnership. [P. 599 , C. 1] 

(M Hindu Law- Guardianship—Man leaving 
his separate property and minor sons—Mother is 
natural guardian. 

On the death of a Hindu leaving sr ila , 0 f 
whom are miners, and separate property, the 
minor-.’ mother is their natural guardian in 
respect of the property. [p. 599 , C. 1 ] 

★ (c) Minor—Minor is not liable to be sued for 
specific performance of contract for sale made on 
his behalf by guardian. 

. The natural guardian ot a minor cannot im¬ 
pose a perso al liability 01 the mil or by a con¬ 
tract entered into by the guardian on the minor’s 
behalf. Hence a minor is not liable to be sued 
f >r specific performance of a contract for the tale 
of movable Property. [P. (00, C. 1 ] 

★ {d) specific Rel. Act, S. 22—Plaintiff aban¬ 
doning Intention of going on with contract for 
purchase of property stimulated into activity sub - 
sequently by chance uf property being sold to an¬ 
other—Specific performance should nut be granted 

t 

Where a plaintiff in a suit for specific per¬ 
formance of contract of sale of immovable pro¬ 
perty had in fact abanioned all intention of 
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going on witli this contract, but was stimulated 
into activity by learning tint the property was 
likely to be sold over his head. 

Held ; that the case was one in which specific 
performance should not be granted. [P, 601, C. 1] 

B. E. O’ Conor and Kailas Nath Katju 
—for Appellant. 

Tej Bahadur Sapru , Gulzari Lai, Suren - 
dro Nalh Sen , Girdhari Lai Agarwala ., B. 
Malik and Baleshwari Prasad —for Res¬ 
pondents. 

Mears, C. J. —The facts of this case 

will be better understood by a reference 
tc the following pedigree:— 



This is the appeal of the plaintiffs from 
a decision of the Saber (mate Ju Ige of 
A 4 i -1 in as lit for specific perform men. The 
learned Sub>rdinate JuJ-.e dsjidel, for 
rea-ons which we shad discuss, tli it the 
plaintiffs were not entitled to the relief 


claimed by them. The plaintiff-firm is 
known as Swarath Ram-Ram Saran and 
Sical Prasad is one of the owners of that 
firm. For many years they had occupied 
as tenants a godown at Agra. The land¬ 
lords were the defendants. The defendants 
in the year 1913 mortgaged this godown 
together with other Properties to Nemi 
Ghand for the sum of Rs. 90,000 carry¬ 
ing interest at the rate of 6 % per annum. 
On the 11th of April, 1914 it appears 
that the defendant firm sent a notice to 
the plaintiffs enhancing their rent from 
Rs. 400 to Rs. 750 a year. On the 13th 
of January, 1917 there was a partition. 
The principal parties to that partition 
were the sons of Bal Mukand, Ram 
Kumar and Ram Gopal. The effect of 
the partition was that Nandan Lai, the 
son of Ram Kumar, was bought out and 
thereafter the son of Bal Mukand, 
Ganga Baksh, and the sons of Ram Gopal 
each had a half share in the business 
which, we have been told, was that of 
commission agents, that is to say, pre¬ 
sumably at the end of each financial year 
the profits of the business would be 
equally divided between the son3 of Ram 
Gopal and the son ff Bal Mukand. In 
April 1917, and probably to vards the end 
of that month, there was a conversation 
between Sital Prasad, Ram Ballabh and 
Nemi Ghand as regards the purchase of 
the godown by the plaintiffs. There was 
some conversation as regards the price 
ranging round Rs. 11,300 hut eventually 
on the suggestion of Nemi Ghand, Sital 
Prasad expressed his willingness to give 
Rs. 12,000 for the property. Ram Bal¬ 
labh seems to have aquiesced in this as 
being a reasonable offer and one which he 
himself would have accepted had the 
decision rested entirely with him and he 
stated that he would return to Sambhar 
and discuss it with the other paople who 
were interested in the property. At this 
date there is reason to believe that Ganga 
Baksh was alive. He vas undoubtedly 
dead on the 27th of May. According to 
the evidence no messige came from Sam¬ 
bhar as to the offer and abou» the J8th of 
May, Ratan Lai raunib of rh« plainiiff- 
firrn, went to Simbhi'* and ha l ai inter¬ 
view with Ram Ballabh The question 
whether he ever went th‘ re has been dis¬ 
puted and it ha3 been pv'n ed out that in 
this firm one would expect t > find a record 
of his expenses, whereas it is admitted 
that no record cxis.s. Tho answer is 


1925 Swabath Ram v. Ram Ballabh (Mears, C. J.) Allahabad 597 


according bo the evidence, that Sital 
Prasad paid the sum of Rs. 10, 12 or 15 
which was said to be the cost of the jour¬ 
ney from Agra to Sambhar and back, out 
of his own pocket. 

We think he must have gone and on his 
return he said that there had been an 
agreement by all the interested parties. 
The next matter is one of importance- It 
is said that on the 20th of May Ram 
Ballabh wrote a latter to Nemi 
Ohand addressee to Ajraere. At that 
date apparently Nemi Ohand was in 
Agra. He was at all events in Agra on 
the 22nd of May and on the 22nd of May 
he sent for Sital Prasad who, with Rat an 
Lai, went to see him. He is state;! to 
have shown the original letter of Ram 
Ballabh to Sital Prasad an:l Ratan Lai 
and Ratan Lai is said to have taken a 
copy. Before reading the letter we might 
just mention here that in our opinion the 
copy of the letter which was preferred to 
the Court and which was received in evi¬ 
dence ought not lo have been received for 
the reason that the preliminary steps were 
not taken which would have made that 
document evidence. Nemi Ohand having 
died, the presumption would be that the 
letter was in the possession ot Tikam 
Ohand, his son and successor to the busi¬ 
ness, and a notice ought undoubtedly to 
have been sent bo Tikam Ohand to 
produce that document. If Tikam Ohand 
had then said that it was not in his pos¬ 
session, then, if it was likely that it was 
in the possession of anyone else, another 
notice should have been sent to that 
person. Indeed it was suggested that the 
letter had passed into the possession of a 
man named Ram Kumar who was said to 
be such a long way away from the Court 
at a place called Hoshangabad. No matter 
whether he was there or nob, the rules of 
the Court must be obeyed ind before the 
Judge could have received this copy in 
evidence he ought to have been satisfied 
that the preliminary steps had been taken 
both as regards Tikam Ohand and Ram 
Kumar to find out the whereabouts of 
that original document. However, the 
case proceeded and the Court accepted the 
letter and we also now accept it as a true 
copy of a document which did arrive at 
Agra on the 22nd of May, 1917 and did' 
come from Ram Ballabh That letter 
shows that the writer expected that the 
munib of the plaintiffs was very likely 
to have come to Nemi Ohand in respect 


of the sugar godown and the letter 
further says that the munib has also seen 
him. That does support Ratan Lai in his 
statement that he had in fact gone to 
Sambhar. “ Please *end for him and get 
earnest money in respect of Rs. 12,000 
deposited. Please bring him round poli¬ 
tely, ” Now that undoubtedly meant that 
Ram Ballabh did not want to lose a pur¬ 
chaser at Rs. 12,000 and he wanted Nemi 
Ohand, who is a man of considerable 
social position at Agra, to deal carefully 
and prudently with the munib and arrange 
the contract. There is the sum (A 
Rs. 12,000 mentioned and it bad already 
been a matter of assent by Nemi Ohand 
that if this money were paid he would 
reduce the principal sum under the mort¬ 
gage to Rs. 78,000 with a corresponding 
reduction of interest, and inasmuch as the 
defendants were receiving Rs. 400 only as 
rent and were paying Rs, 720 per annum 
as interest, it was obviously to their inte¬ 
rest to get this matter carried through 
without delay and it was gooi business 
to sell the godown. Sital Prasad says 
that he assented to the terms of this 
letter and that in fact he gave Nemi 
Ohand a document in writing setting out 
all the particulars. Again, no step was 
taken by the plaintiffs to get that docu¬ 
ment and there is no evidence before this 
Oourb as to its contents. But we do know 
that on that da) Nemi Ohand mentioned 
Rs. 200 as the necessary earnest money 
and on that day the Rs. 200 was paid 
into the account of Nemi Ohand, 

On the 27th of May, 1917 the 

firm of Seth Ram Ballabh executed a 
power of attorney to two people, one Tara 
Ohand and the other Kewal Ohand. On 
the 14th of July, 1917 a stamp vendor at 
Agra sold a Rs. 120 stamp to a man 
whose name he recorded as Kewal Ohand, 
munib of Hira Lai Onunui Lai. It is said 
that Kewal Ohand came down to Agra 
on this very business and was there round 
and about the 14th of July. It is further 
stated that a draft of the sale-deed was 
prepared by Ikram Husain, that it was 
submitted to Kewal Ohand, that the 
parties went to a pleader named Basdeo 
Sahai. Basdeo Sahai thought it better to 
re-draft the whole agreement. Kewal 
Ohand took that document away with 
him. At this interview with Basdeo 
Sahai, and possibly before, the name of 
Hansraj was mentioned. He, it will be 
seen ; is the son of Ghunni Lai and Sital 
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Piasad was anxious that Hansraj should 
be one of the executants of the sale-deed. 
Kewal Ghand opposed it and said that it 
was uot necessary because Hansraj had 
become bankrupt in Bombay some time 
before and had ceased to have any i.nte- 
re-t in the business. Sital Prasad was 
clearly not satisfied with this and ins-* 
titilted enquiries and those enquiries, 
according to Raian Lai, took l\i to 2 
months and according to Sital Prasad hve 
to si\ months before it was ascertained 
that Hansraj had been adjudicated bank¬ 


rupt. Later we shall shew that there is 
a curious circumstance in connection with 
this because we have not been able to 
discover on the record Exhibit 3 \ , men¬ 
tioned in the evidence of Sital Prasad. 
The conclusive document which shows 
that Hansraj did become bankrupt is 
under the seal of the Bombay High Court. 
The (late when the document was obtain- 
0 d from Bombay is the 30th of September 
1918 and it evidences Hansraj’s bank¬ 
ruptcy in 1914. On the 29th of July, 1917 
the defendants wrote a letter to the plain- 
tills. It is a document which lias given 
us cause (or a certain imouct of doubt as 
to whether Kewal Ghand was in fact in 
Agra at the time when the stamp of 
Rs. 120 was purchased because the whole 
tone oi the letter is that of a man who 
has never seen the text of any draft, who 
is anxious to get the matter through and 
who is prepared to send Kewal Chand 
after the receipt of it But at all events 
whatever maj he the real truth about it 
whether Kewal Ghand came to Agra or 
not, this letter of the 29th of July, 1917 
asks the plaintiffs not to make a delay. 
Prom that date, viz ., tho 29th of July, 
1917 there is an unbroken silence for a 
year. It is said that during that period 
the plaintiffs were verbally urging the 
defendants to complete, hut the evidence 
is very sle.ider on that ind in any 
circumstance a plaintiff seeking specific 
performance must show a gr< at deal more 
than verbal request week after week and 
month after month to complete. The 
plaintiffs must force the defendants either 
to complete or to repudiate. There is no 
real explanation of how it happened that 
the delay occurred, but it may very well 
be that Basdeo Sahai, at the interview 
wheD the name of Hansraj came up,' 
pointed out to Sital Prasad that the mere 
fact of a bankruptcy of a member of the 
firm did n:>t make that member walk out 


oi the firm, but merely substituted his 
trustee in bankruptcy for him and that 
if in fact Hansraj had any property in 
u his business that was of value, the 
trustee in bankruptcy could come in and 
coulu claim it. That may have been one 
of the circumstances that disposed the 
plaintiffs to hesitate a9 to whether this 
contract wa9 worth carrying through. On 
the 26th of August, 1918 the defendants 
worte a ietter to the plaintiffs asking for 
an account relating to the godown which 
is rented by them. It is very curious 
that there is no referrence whatever to 
be found in this letter to the fact that 
they had through the agency of Nemi 
Ghand entered into a arm contract of the 
sale of the godown for Rs. 12,0l0 and the 
letter is the ordinary letter which one 
would expect from people who had stood 
to each other in the relationship of land¬ 
lord and tenant. Foi the moment we 
pas* over a very material date to men¬ 
tion that on the 5th of September, 19.8 
an accout was sent by the plaintiffs in 
which they included the sum of Rs. 200 
which had been paid as earnest money 
and ‘he further sura of Rs. 12 ) which had 
been spent in the purchase of the stamp 
paper. The explanation of that may 
possibly be that a munim 'was told to 
make out the account as it stood between 
the parties and he merely took a copy of 
the ledger exactly as it was and that 
there was in that ledger no separate rent 
account and no separate puachase 
account. An important date to which we 
have to refer is the 30th of August, j 918. 

At p. 93 of the record will be found a 
letter of the most definite repudiation. It 
shows that there had been a registered 
letter sent by the plaintiffs after the 12 
months of unexplained .silence. That 
registered letter, we are told, was a notice 
directed to the defendants to complete 
the contract. We think there is no doubt 
that by this time the plaintiff-firm had 
come to know that the defendants second 
party on the record-Sarju Prasad and 
others had begun the negotiation for the 
purchase of this godown. The letter of 
repudiation written on behalf of the firm 
by a pleader says. “ I neither sold any 
any house to you, nor took any earnest 
money. ” It make3 a reference to the 
fact that the rent should be Rs. 750 and 
again asks for an account. Notwithstand¬ 
ing that most plain assertion by the 
defendants that there was no contract 
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and never had been one, the plaintiffs 
wait ten more months before they com¬ 
mence the action and in fact sent the 
account of September 5th. In the interval 
they sent notices to various people who 
are connected with Sarju Prasad and 
others, the defendants second party,, 
telling them that they ( the plaintiffs ) 
have entered iito a contract for purchase 
of the godown and warring them not to 
buy over their head. On the 23rd of 
March, 1919 the defendants first party 
sold the godown to tie defendants second 
party for the sum of Rs. 14,250. On the 
14th of June, 1919 this suit was instituted. 

The first question that one has tc con¬ 
sider is what was the effect of the death 
of Gang* Bakhsh at a time when beyond 
question the proceedings were in the 
negotiation stage only. From the time 
of the partition, which had taken place 
some four months before, she business 
presumably had been carried on jointly 
by Ram Ballabh and Ram Bilas on the 
one side and Ganga B ikli3h on the other. 
When Ganga Bakhsh died it did not 
se9rn to occur to any of these contracting 
parties that by operation of law the 
partnership had come to an end and that 
there would have to be a reconstitution 
of the partnership before any sale of this 
character could he carried through, nor 
apparently did it occur to the parties 
that Mt. Godaveri, tho mother of 
Vithal Das and Nanik Chand who were 
boys of tender age, was the legal guardian 
of those minors. At its highest the case 
is that Ram Ballabh has been spoken of 
in this Court as the de facto manager of 
the business and de facto guardian of the 
minors. The fact is that there was in law 
no partnership business and Ram Ballabh 
had not behind him any record of past 
management of the business as it stood at 
and after the death of Ganga Bakhsh. 
There is no evidence given to us to show 
that there was any reconstitution of the 
business and no evidence given to show 
that Mt. Godaveri requested Ram 
Ballabh to look after the interest of the 
n:inoi*3 or that they had been incorporat¬ 
ed into the firm. We are of opinion that 
in law Ram Ballabh had no authority to 
acton behalf of these minor j. If, how¬ 
ever, he had, then it appears to us that 
the plaintiffs a-e met by the difficulty 
which has been pointed out in Waghela 
Rajsanji v Sheikh Masludin (l), viz., 

(1) [1887] !1 Bom. 551 


that Ram Ballabh was purporting to 
hind the minors by a personal obligation. 
In this case the mother and guardian of a 
minor conveyed certain villages which 
were part of a taluqdari estate in liquida¬ 
tion ot debts which were chargeable upon 
the estate and, stating that those villages 
were rent free, covenanted that if 
the*villages should be assessed to Govern¬ 
ment revenue, she, the guardian, and her 
minor son, the ward, would he liable to 
pay to tho purchaser the amount oi such 
Government revenue. The liability was 
also charged upon other parts of the 
minor’s estate. In fact later those villages 
wore declared assessable to revenue and 
tie question then arose as to whether llm 
minor could be made liable to repay 7 the 
amount which the purchaser oi the 
village had been called upon to pay. I be 
important passage is to be found at p. 
561 and their Lordships ol the Privy 
Council stated that it was conceded that 
there was not in Indian law any rule 
which gives a guardian and manager 
greater power to bind the infant ward by 7 
a personal covenant than exists in English 
law. They continue that they are not 
aware of any law in which the guardian 
has such a power, nor do they see why it 
should he so in India. They stated that 
it would be a very improper thing to allow 
the guardian to make a covenant in the 
name of his ward so as to impose a per¬ 
sonal liability upon the ward and they 
held that in this case the guardian exceed¬ 
ed her powers so far as she purported to 
bind her ward and that si far as the suit 
was founded on the personal liability of 
the taluqdar, it must fail. The emphasis 
there is laid upon personal liability and it 
is to he noted that in this suit for 
specific performance the personal liability 
of the minors is sought to be enforced 
against them. We have also had called 
to our notice the case of Mir Sarwarjan 
v. Fiikhruddiii Mohammad Chowdhari (2) 
in which Lord Macnaughten in Privy 
Council laid it down that neither the 
manager of a minor’s estate nor the 
guardian of a minor is competent to bind 
the minor or the minor’s estate by a con¬ 
tract for the purchase of immovable pro¬ 
perty. The reason which their Lordships 
gave was that the minor not being bound 

(2) [1912] 39 Cal. 232=39 I. A. 1=16 C. W. N. 
74=(1912) M. W. N. 22=9 A. L. J. 33=15 
C. L. J. 69=14 Bom. L. R. 5=21 M. L. J’ 
1153=13 I. C. 331=n M. L. T. 8 (P. C.) 
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by the contract there was no mutuality 
and even though the minor in that case 
had reached his majority he could not 
obtain specific performance of a contract. 
Sir Tej Bahadur Sapru has put it in 
argument that the principle in that case 
is equally applicable whether a minor be 
a purchaser or a vendor of an immovable 
property and that in either case the ele¬ 
ment of mutuality being wanting, no suit 
for specific performance can be brought by 
or against the minor. We need not 
decide this [joint as we are satisfied that 
the case must fail on other grounds. 
Another case which has been brought to 
our notice is Patchu Ramojocjayna v. 
Vajjala JaQannadhan (3). In that case 
the learned Chief Justice gave a judg¬ 
ment which followed the case of Waqhela 
v. Maslicdin (1) to the full and held that 
a decree cannot he passed against a minor 
or his estate on a covenant entered into 
on his behalf by a guardian for his benefit. 
Two other learned Judges who arrived at 
the same conclusion of law gave some 
rather different reasons for their decision. 
The case is a strong one because the 
minor had through his mother borrowed 
money for the purposes of defraying the 
expenses of the marriage of his snter. It 
was hold that his mother as guardian 
could not enter into a contract on his be¬ 
half so as to impose any personal liability 
on him and in the peculiar tenure of the 
property it was held that the mortgage 
which had been given was invalid. The 
question, however, for the decision of the 
Madras Beneh was solely the question of 
personal liability. In this connection the 
case of Imamhandi v. Sheikh flaji Mut- 
saddi (I) might also be considered 

The result, therefore, is that first of all 
we hold that Ram Ballabh assumed an 
authority to deal with the minors’ pro¬ 
perty which he did not possess it 
in law. Even if he did possess it in law' 
we hold that he could not by any engage¬ 
ment entered into by him put the minors 
under a personal obligation. There are 
other matters which, in our opinion, are 
fatal to this case and we have already men 
tioned the matter of Hansraj. Undoubtedly 

(3) [1919] 42 Mad. 185=36 M. L. J. 29=25 M. 
L. T. 23=9 M. L. W. 22>= 49 I. C. 872= 
(L919) M. W. N. 148 (P. B.) 

(4' [1918] 45 Cal. 878=45 I. A. 73=16 L.J. 

S09=35 M. L. J. 422=24 M. L. T. 330=29 
C. L. J. 409 = 23 C. W. N. 59=5 Pat. L. W. 
■276 = 20 Bora. L. R, 1022=(1919) M. W. 
N. 91=47 I. C.513=9 L. W. 518 (P. C.) 


the question did arise as to whether Hans- 
raj was to be a party to the conveyance, 
or not. Sital Prasad never appears to 
have told Ram Ballabh that his objection 
to the omission of Hansraj’s name from 
the document had been swept away. One 
had better see exactly what he did say. 
He said that ** it was agreed ” between 
him and Ram Ballabh that the name 
shouli not be inserted. That statement, 

it was agreec,” is a conclusion of fact. 
It was not for a witness to draw a con¬ 
clusion of fact, but it was for the witness 
to give evidence of facts from which the 
Judge would draw his own conclusion as 
to whether or not it was agreed. Sital 
Prasad never informed the Court when or 
where or in what manner he had commu¬ 
nicated to Ram Ballabh the fact that he 
assented to the omission of Hansraj’s 
name from the document. He says : ‘ I 
had a calk w r ith Ram Ballabh about the 
name of Hansraj being mentioned on 
receiving the copy of adjudication from 
Bombay.'’ We have been quite unable 
to fix what that date is. If it is a 
reference to some period about d to 6 
months alter May it would be under¬ 
standable, hut it is not understandable if 
it is a reference to the 30t-h of September, 
1918 on which date he obtained a copy of 
the record of insolvency because it is 
inconceivable that Ram Ballabh then 
said “ very well " as Sit.al Prasad repre¬ 
sents him tD have done, when one 
remembers that exactly a month before 
the defendants had written a letter of 
repudiation in the plainest terms. He 
says : When the draft was prepared I 
did not tell Kewal Ohand in how many 
days I would make enquiry about Hans¬ 
raj. I said only so much that I would 
enquire about Hansraj from Bombay. 
Had not the enquiry satisfied me I would 
not have obtained the sale-deed. I did 
not also tell Ke val Ohand that I would 
inform him after making an enquiry. 
The position, therefore, with regard to 
Hansraj is, as we have said before, that 
it wa3 one important outstanding matter 
which was certainly outstanding lor 
many months and one which Sital Prasad 
may never have subsequently discussed 
with Ram Ballabh or with Kewal Ohand. 

Then comes the final matter of delay. 
Th*e first delay that is mentioned in the 
record is 5 to 6 months for obtaining 
information about Hansraj. Ratan Ual 
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says to 2 months. If in fact Sital 
Prasad took all that time to enquire, 
Sital Prasad was grossly negligent 
because an enquiry of that kind, if made 
through a proper person, would have 
resulted in an answer being obtained 
certainly within 21 days. The only thing 
which was wanted was the answer to one 
question—has one Hansraj been adjudi¬ 
cated bankrupt by the Bombay High 
Court ? There was no need to wait for 
formal documents yet in that way, 
according to Sital Prasad himself, six 
months pass by. . We ha\e already 
pointed out that from the 29th of July, 
1917 to some time in August, 1918 there 
is no sign of activity on the part of Sital 
Prasad. Lastly, when on the 30th of 
August, 1918 the defendants tell him in 
terms which admit of no possible doubt 
that they do not regard him in any sense 
as a purchaser of the godown, agiin Sital 
Prasad waits some ten months. We 
think those are circumstances coupled 
with the substantial difficulty about 
Hansraj which entitle us to assume that 
Sital Prasad had in fact abandoned all 
intention of going on with this contract, 
but was stimulated into activity by learn¬ 
ing that the property was likely to be 
sold over his head. Thereafter he wrote 
the series of letters of which we have 
spoken in the hopes that Sarju Prasad 
would not continue negotiations and that 
having failed, brought the suit for specific 
performance. We agree with the learned 
Subordinate Judge that this is a case in 
which specific perlormance should not be 
granted and inasmuch as we have decided 
that Ram Ballabh had no authority to 
act on behalf of the infants, it follows 
that the whole suit must fail and we, 
therefore, dismiss this apj eal. 

In view of the fact that Ram Ballabh 
said untruthfully that the contract had 
to he carried through within 3 months 
and in view of the fact that he had also 
stated that Kewal Chand had ceased to 
be his munim, whereas in truth* and in 
fact Kewal Chand wss carrying, though 
on their behalf, a sale of Rs. 45,000 in 
value, on the 23rd of November, 1918 and 
was acting obviously under the power of 
attorney of the 27th of May, 1917, we 
deprive Ram Ballabh and the other 
defendants first party of their oosts in 
this Court. Sarju Prasad will get his 
costs of this appeal from the plaintiffs 
including fees on the higher scale. The 


defendants second party Nos. 5 to 13 will 
get their costs from the plaintiffs includ¬ 
ing fees on the higher scale. 

A ppeaJ dismissed. 
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Walsh and Ryves, JJ. 

Thahir Anrudh Singh —Appellant. 

v. 

Mt. Rupa Kunwar and others —Res¬ 
pondents. 

First Appeal No. 178 of 1923, Decided 
on 10th Decern her, 1924, from an order 
of the Second Sub-J., Cawnpore. 

★ Civ l P. C ., O. 9, R. 8 — Plaintiff missing 
train — Suit dismissed for default—Plai ntlff 
reaching Court and applying for restoration same 
day—Restoration was ordered. 

It is the business of the Court to decide the 
lights of the parties and not to deprive them of 
their rights by the mere exercise of discipline, 
but to use their discipline for the purpose of 
penalsing them for their neglect and removing 
the results of such neglect. [P. 601, C. 2.] 

Where the plaintiff’s claim was valued at 
Rs. i0,000 and on the date of the hearing the 
plaiutiff started with his witnesses but misled 
the train and reaching the Court after the suit 
had been dismissed for default, applied for resto¬ 
ration on the same da v. 

v 

Held ; that the plaintiff’s negligence in start¬ 
ing for the last traiu and missing it was human 
and uot irreparable, that it could be repaired by 
paying the costs of the opposite party and that 
the suit should be restored. [P. 601, C. 2] 

Kailas Nath Katju —for Appellant. 

Shiva Prasad Sinha — for Respondents. 

Walsh, J. —In this case 7?e are satis¬ 
fied that the appellant is entitled to ano¬ 
ther chance. It is the business of the 
Courts to decide the rights of the parties 
and not to deprive them of their rights by 
the mere exercise of discipline but to use 
their discipline for the purpose of visiting 
neglect upon them and removing the 
results of such neglect. The learned Judge 
rightly says that at times parties will 
stay away when they are not ready and 
then come back with a cock and bull 
story to apply for restoration, in other 
words that they are acting mala fides . 
He has not been able to find that was 
so. In this case he only finds that the 
plaintiff was nc gligent in starting for the 
last train and missing it. Negligence of 
that kind is human and not irreparable. 
It can be repaired by paying the costs of 
the other side and restoring the parties 


602 Allahabad Manni Lal v. Radhey Gopalji (Piggott, J.) 1925 


to their original position. We are satisfied 
in this case by really overwhelming evi¬ 
dence, namely, that the claim was 
Rs. 20,000, that the plaintiff did start 
with his witnesses, and that he did in 
fact take the train and apply that day to 
have his case restored, on the ground, 
that he had been prevented by having 
missed the earlier train. We, therefore, 
reverse the order and direct the lo.ver 
Court to restore the case to its pending 
file tor rehearing on the condition that 
the plaintiff pays into Court within a 
month a sum of Rs 100 as security for all 
costs borne by the defendant in the 
lower Coart with fees in this Court on 
the higher scale. The money must he 
paid before the case is heard. 

Order Vfloersed. 

t 
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PiGGOTT, J. 

d I'fi-tu 'jiJ —Defendant—Appellant. 

v. 

Rad key (Jop.ilji and another — Plaintiffs 
— Respondents. 

Stamp Ref. in First Appeal No. 310 of 
1922, Decide! on 11th February 1925. 

★ (a) Court Fc.es Act, S. 7 (P;) (c) and d )— Suit 
for declaring plaintiff ;o be rightful manager of 
trust properties and for injunction against defen - 
danfs—S. 1 (lr) [c) applies though plaintiff Is in 

possession of properties. 

The suit was brought by the plaintiff No. 3 
with and on behalf of plaintiffs Nos. 1 and 2 
who were idols inter alia for the following re¬ 
liefs ;— 

[a It may be held that defendant has no 
power to supervise and manage the properties of 
plaintiff-' Nos. 1 and 2 and it may be declared 
that the plaintiff No. 3 is the lawful manager of 
plaintiffs Nos. I and 2. 

{b) The defendant may be restrained by means 
of x perpetual injunction from supervising and 
managing the property of the plaintiffs Nos. 1 
and 2 and from entering the proper tv of the 
plaintiffs. 

Thi possession of the property by the plaintiff 
was not in dispute. 

Held : that the rebel claimed was conse¬ 
quential and not merely an injunction 
and that S. 7 (iv) Ic) and net S. 1 (iv) (d) applied 
to the case. [P 604, C 1] 

if [O Court Fees Act, S. 7 {iv) (c)— Court fe e 
must l e levied on value of declaration of right plu s 
fhat of the consequential relief. 

The “ relief sought ” on which the court fee 
must be levied, is the sum total of the two 
reliefs, viz, declaration of right and consequen¬ 


tial relief and not the consequential relief alone* 

36 All. 500 Foil [P 604 C 1] 

fjxlit Mo km Banerji and Ndrain Prasad i 
Asthana —for Appellant. 

S. G. Das and Snrendro Nath Sen —for 
Respondents. 

Reference. — The Taxing Officer’s 

report : — 

The suit, from which this appeal baa 
arisen, was brought by the plaintiff No. 3 
with and on behalf of plaintiff- Nos. 1 
and 2 who are idols for the following 

reliefs : — 

(a) It may he held that defendant has 
no power to supervise and manage the 
properties of plaintiffs Nos. 1 and 2 and 
it may be declared that the plaintiff No. 
is the lawful manager of plaintiffs Nos. 1 
and 2, - 

(/>) The defendant may be restrained 
by means of a perpetual injunction from 
supervising and managing the property 
of the plaintiffs Nos. 1 and 2 and from 
entering the property of the plaintiffs. 

(c) The moveables of the plaintiff No. 1 
that may be proved, may be recovered. 

(d) The costs may be awarded. 

(e) Any relief other than relief (a), 
which it may be deemel juff to grant 
with any aIdition o* iheratioi, miy ha 
granted. The plaintiffs will pay on it any 
court fee that is deemed nec9ssary to b9 
paid. 

The 3uit was valued for the purposes of 
jurisdiction at Rs. 26,500, as a value of 
the property, and the court fee was paid 
as follows :— 

Rs. a. p. 

Declaration of right, valued 

at Rs. 25,000. 10-0-0 

Issue of perpetual injunc- 

tion, valued at Rs. 1,000. 75-0~0 

Recovery of moveable and 
cash at Rs. 500. 37“8~0 

The lower Court passed a decree declar¬ 
ing that the plaintiff No. 3 was the mana¬ 
ger and trustee of the estate of the plain¬ 
tiff No. 2 and perpetually restrained the 
defendant from managing the property of 
the plaintiff No. 2 or entering it. It 
further passed a decree for possession over 
moveable property of the value of Re* 

3-10. Against this decree the defendant 
preferred this appeal, valuing it at Re* 

4,000 and paying only Rs. 10 as court-fee, 
praying that the appeal be allowed and 
the suit he dismissed with costs. *' 

The respondent has filed a cross- objec¬ 
tion with respect to the property of plain- 
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tiff No. 1, valuing it at; Rs. 630 and pay¬ 
ing Rs. 10 lor a declaration and Rs 37-8 
for an injunction. 

As against the parties to the suit and 
the appeal and cross-objection, it is main¬ 
tained that in the plaint relief (b) prayed 
for is consequential to the declaration 
prayed for in relief (a), that, therefore, 
for the purpose of estimating court-fees, 
S. 7 clause 4 para, (c) of the Gourd-Fees 
Act is applicable and an ad valorem duty 
should be paid in both Courts. On this 
contention there is deficiency of Rs. 792-8 
payable by the plaintiffs respondents in 
the Court below. With regard to their 
cross-objection, it is maintained that it 
should have been valued at Rs. 21,000 
and that there is this a deficiency of 
Rs. 747-8 due from them in this Court. 
From the defendant-appellant there is a 
deficiency of Rs. 215 due in this Court. 

It is understood that the counsel for 
the appellant has seen the deficiency 
report submitted by the office and has 
raised no objection to payment. The 
counsel for the plaintiffs-respondents, 
however, has objected that the suit does 
not fall under S. 7, clause 4 para, (c) hut 
para. ( d ) of the Court Fees Act. He 
points out that, as is stated in the judg¬ 
ment of the lower Court, the possession 
of the property by the plaintiffs Nos. 1 
and 2 is not in dispute, and that plaintiff 
No. 3 is not suing on his personal right 
and is not claiming any beneficial right 
in the property, and he relies on the case 
quoted in 19 0. L. J., 15. There the 
plaintiff asked for a declaration that he 
was in possession as the sole sebait of 
certain endowed properties and that the 
defendants had not been validly appointed 
as such, and for an injunction to restrain 
the defendants from interfering with the 
management of the property. The Court 
held that the substantial relief claimed 
was this injunction and proceeded to 
decide whether the valuation placed on 
this relief was arbitrary or not. Counsel 
contends with some force that the case 
quoted exactly covers the points raised 
in the present 3uit, namely whether in 
the first place the relief claimed is con¬ 
sequential or merely an injunction and, 
secondly, whether if it is held to be an 
injunction, the valuation put upon it is 
arbitrary or not. 

Now whatever may he the relief claimed 
in substance,” the words actually used 
in the prayer (page 4 of the paper book) 
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appear to be capable of only one inter 
pretation. I am of opinion that this is 
clearly a claim for a declaration with con¬ 
sequential relief. The right to obtain an 
injunction against the defendant flows 
from the declaration which the plaintiff’ 
seeks of his right to the management. 
“If the plaintiff has that right, he is 
entitled to an injunction in consequence. 
If he has not that right, he is not entitled 
to an injunction;" (22 A. L. J. R., 1038, 
Daniels, J.). The fact that in this case it 
is a question not of possession but ol 
management, does not seem to me to be 
strictly relevant. If it is pleaded that 
the plaint might have been worded differ¬ 
ently, 1 would diaw attention to the 
remarks of Piggott, J., in a similar case in 

20 A. L. J. R., 589. 

13ug assuming that the relief claimed 
is consequential, counsel refers to the 
remarks of Stanley, C. J. in I. L. R., 

All., 117 : “ As regards the court-fee, in 
many cases the costs of such a suit as 
this fall on the trust estate, and it seems 
to me that as the decree in such a suit 
works no change in the beneficial owner¬ 
ship of the property, it would be a hard¬ 
ship to impose on the trust estate the 
payment of the ordinary court-fee payable 
in respect of a hostile suit for recovery of 
land on title." As a matter of fact 
this was not an issue in the case. The 
above words are merely the expression of 
an opinion and the learned Judge did not 
come to any finding on the point. 

In view, however, of the judgment of 
Mukerji, J., in 19 C. L. J., 15 and of the 
remarks of Piggott, J., and Stanley, C. J., 
in the judgments referred to, I direct that 
this order he laid before the Hon’ble Tax¬ 
ing Judge for a decision of the issue 
whether this suit falls under para. ( c ) or 
para. ( d) of clause 4 of S. 7 of the Court- 
Fees Act, and for orders as to whether, 
if it falls under para (c), the full ad 
valorem court fee is to he paid. 

Should the learned Judge decide that 
the suit falls under para, (c), the second 
issue framed above need not be considered. 
On the other hand, if the suit is held to 
fall under para. (/7), it is contended that 
the valuation placed on the relief claimed 
by means of an injunction both in the 
lower Court and (in the cross-objection) 
in this Court is purely arbitrary, and that 
in the lower Court the valuation should 
have been that declared for purposes of 
jurisdiction, namely Rs. 25,000 and under 
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the cross-objection, Rs. 25,000 less Rs. 
4,000 the valuation of the appellant, i. e., 
Rs. 21,000. 

On this question the remarks of 
Mukerji, J. in the judgment above quoted 
appear to be applicable since the benefit 
that is to accrue to the plaintiffs, if plain¬ 
tiff No. J is made sole manager of the 
property and the defendant is excluded, 
has not been shown t; be above the valua¬ 
tion put upon the relief claimed. But 
since this issue depends upon the decision 
of the first issue framed, I am of opinion 
that it too should be left for the orders 
of the Hon’ble Taxing Judge. 

Piggott, J —I cannot read the plaint 
in this suit as anything but a claim for a 
declaratory decree, with consequential 
relief, under S. 7 (IV) (c) of the Oourfc- 
Tees Act, No. \ II of 1870. This being 
so, the case is covered by the ruling in 
Mt. Jageshra v. Durqa Prasad Singh 
(l). 1 am not prepare:! to recommend a 

reconsideration of that decinon. I can 
see the point hat, on the wording of the 
Section it is arguable that the expression 

the relief sought ” moans the " conse¬ 
quential relief ’ spoken of in sub-clause 
(e). At the same time I do not think we 
ought now to unsettle the law laid 
down by a B nch of two Judges more 
than ten years ago. Moreover, I am 
impressed with the argument based upon 
S. 8 of the Suits Valuation Act, No. VII 
ol 1887. I accept the contention that the 
valuation for purpose of Court-fees is to he 
determined first and that for purposes of 
jurisdiction must follow on the same ; but 
the plaintiff in a suit in which conse¬ 
quential rel ei is prayed cannot at one 
and the same time obtain the services of 
the highest possible tribunal for the 
determination of his claim and evade the 
payment of ad valorem court-fees. If for 
purposes of jurisdiction he sets a high 
value on the relief by way of declaration 
and a merely nominal value on the relief 
by way of injunction, it is doing him no 
injustice to hold that the “ relief sought,” 
on which the court-fee must bo levied, 
is the sum total of the two reliefs. It is 
beside the point to suggest ihat different 
consequences would have followed if the 
plaintiff in the present case had asked for 
a declaration only, or for an injunction 
only : the question under the Court-Fees 
Act must be determined upon the plaint 

a9 framed. _ 

U) [1914] 33 A11.500=24 I.C. 079=12 A.L.J.844. 


I affirm the report of the stamping 
officer, and allow the parties concerned 
one month in which to make good the 
deficiency, 

Stamping Officer s report affirmed. 
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SULAIMAN AND DANIELS, JJ. 

Ticlshi Ram —Plaintiff—Appellant. 

v. 


Daya Ram —Defendant—Respondent. 
First Appeil No. 88 of 1924, Decided 
on 30th April 1925, from an order of D. 
J of Meerut. 


★ M Civil P. C., O. 17 R. 3-*^ Par ties agreeing , 
io abide by oath affecting a third person to be taken ^-.J 
in,particular manner—Oath illegal under Oaths Act n3t 
—Court fixing date for oath to be taken—Oath I 

not taken on that day — d. 17, R. 3 does not 
apply. 'jKj 


In the course of the plaintiff's evidence, the 
plaintiff agre d that if the defendant would take 
an oath holding one of his sous in his lap with 
his hand placed on the sou’s head, he would 
accept it. The defendant agreed to do this, and 
a dato was fixed for the required oath to be 
taken a id for no other purpose. On the date so 
fixed, the defendant failed to produce his son. 
The Court a vilied the provisions of Order 17, 
rule 3, and, without giving the parties au oppor¬ 
tunity of producing any further evidence pro¬ 
ceeded to decide the case on the materjils on 
the recorJ, 

Held: that the Court acted wrongly in fixing a 
date for the oath in question to be taken, as 
under S. 8 of the Oaths Act of 1873 it was not 
permissiole for the Court to allow an oath to be 
take i affecting a third person. 

[P. 605, C. 1] 


Held further ;hat O. t7, R. 3 had no applica¬ 
tion to the circumstauces of the case and 
opportunity should have beea given to the par¬ 
ties produce ail available evidence. [P. GC5, C. 1] 

if (b) Oaths Act , (1873) S. 8— Oath by man with 
his hand on his son* s head is not permissible. 

% 

It is not permissible for a Court to allow to 
an oath to be taken hy a man by holding his 
sou in bis lap with his hand placed on the 
son’s head as it is an oath affecting a third 
person. [P. 605, C. 1] 

iV. C. Vaish —for Appellant. 

K. C. Mital —for Respondent. 



Daniels, J.— This is an appeal against 
an order of remand under the following 
circumstances. In the course of the 
plaintiff’s evidence, the plaintiff agreed 
that if the defendant would take an oath 
holding one of his sons in his lap with 
his hand placed on the son’s head, he 
would accept it. The defendant agreed 
to do this, and a date was fixed for the 
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required oath to be taken and for no 
other purpose. We may point out that 
the oath in question was one which it 
was nob permissible to the Court to allow 
to he administered in vie^ of S. 8 of the 
Oaths Act of 1873 as it was an oath 
affecting a third person. The Court, 
therefore, acted wrongly in fixing a date 
for the oath to be taken. On the date so 
fixed, the defendant asserted that he was 
unable to produce his son as the plaintiff 
had persuaded his wife not to allow her 
son to come. This allegation, so far as it 
concerned the plaintiff, may have been, 
and very likely was, false. However 
that may be, it was impossible for the 
oath to be taken on that date. The 
learned Munsif applied the provisions of 
. 0. 17, &. 3, Civil Procedure Code and, 
without giving the parties an opportunity 
of producing any further evidence pr> 
ceeded to decide the case cn the materials 
on the record. The learned Judge holds, 
and we agree with him, that this is not 
the correct course to take, and that 0. 
17, R. 3 has no application to these cir 
cumstances. The proper course was to 
direct the suit to proceed and to be 
decided on the merits after allowing the 
parties an opportunity to produce all the 
evidence they wished bo produce. We 
accordingly dismiss the appeal with 
costs. 

Appeal dismissed. 
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Neave, J. 



Ram Saran and others —Plaintiffs— 
Appellants. 

v. 

Thakar Seo Pratab Sinfjh —Defendant 

_ ft 

—Respondent. 


Second Appeal No. 1749 of 1922, De¬ 
cided on 25th April 1924, against the 
decree of Sm. C. C. J., Allahabad, D • 7th 
September 1922. 

★ [a) Registration Act, S. 17— Undertaking 
before Cri nlnal Court to abstain from disturbl g 
certain Immovable property requires no registra¬ 
tion. 



A.H undertaking given by the appellauts Lo the 
Criminal Court with the obje -t of saving them¬ 
selves frrm any further action under S. 145, 
Cr .ninai P. C. and agreeing to abstain from in¬ 
terfering with ceitaiu immovable prorerty is 
not .i oo npronise and needs no registration. 

[P. 6b6, C. 1] 


if ( b ) Evidence Act , S. lib—Vndertaking given 

to Criminal Court cannot he avoided by a civil 
suit. 

A person is not eatifclod to give an undertak¬ 
ing to a Criminal Court to abstain Irom certain 
action aud to go and file a civil suit for dec¬ 
laration that the undertaking given by hi n was 
of no effect. [P. 60(5, C. 1] 

Hamid —for Appellants. 

P. L. Danerji —for Respondent. 

Judgment. —This appeal arises out 
of a suit brought by the plaintiffs-appel¬ 
lant! for a declaration that what they 
describe as a compromise filed by them 
in a Criminal Court is null and void and 
not binding upon them. Briefly put, the 
facts are that the appellants are grove 
holders. The respondents who are their 
Zamindars, made a report to the police 
that they had planted some nevr trees 
and dug holes in their groves and that, 
a3 these groves were used as the site 
of the weekly market, there was a risk 
that these actions might give rise to 
disputes and breaches of the peace. The 
Sub-Inspector of Police made a report 
to the Magistrate on which proceedings 
were started against the appellants under 
S. 145 of the Code of Criminal Proce¬ 
dure. The appellants filed a petition 
containing the alleged compromise. As 
a matter of fact, this was nob a compro¬ 
mise at all hut an undertaking given by 
them to plant no more tress, bo remove 
any new tress that had been planted and 
to abstain in future from digging holes. 
This application was filed and the case 
was later on dismissed apparently with¬ 
out reference to it. 

The first C:>urt appears to have treated 
this as a compromise dealing with im¬ 
moveable property to the value of more 
than Rs. 100 which required registration, 
and granted the appellants a decree on 
the ground that the document was un¬ 
registered. The lower appellate Court 
held that the application was no more 
than an undertaking in the form of a 
petition, which required neither to be 
stamped nor registered. Ths various 
allegations to the effect that the execution 
of the application had been obtained 
through fraud, coercion and undue in¬ 
fluence were found by the Court below 
to be untrue. 

Clearly the document in question was 
nob a compromise. It was only an 
undertaking given by the appellants to 
the Criminal Court with the object of 
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saving themselves from any further Judgment.—In. this case we have 


action under S. 14). It may be true 
that the Court took no action, on it and 
decided the case on other grounds, but 
even so the appellants cannot be allowed 
to bring a suit, like the present one, to 
have the undertaking declared of no 
effect. It is unnecessary go decide 
whether it is effectual or not. That 
point c m be raised if any other litiga¬ 
tion takes place on the subject between 
the parties. A person is not entitled to 
give an undertaking to a Criminal Court 
l o abstain from certain action, and then 
fo go and iile a Civil suit fcr a declara¬ 
tion that the undertaking given by him 
|was of no effect. 

The order passed by the Court below 
was a proper one and the appeal is dis¬ 
missed with costs 

A pperil dismissed. 
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Walsh and Sit la i man, JJ. 

Fateh ('hand and others —Appellants. 

v. 

Empero) —Opposite Party. 

Criminal Appeal No. 891 of 1924, 
Decided on 12th December 1921 from 
an order of the Aldl. S. J., Bareilly. 

(rtP Evidence Ac f . S. 24— Person in authnri- 
/il teWno a case 7 flint if he (lives true account 
ic will he mrdonsd — Accused's confession is 
irrelevant, uni ss the inducement has erased to 

operate. 

If a na ) is told by a person i autW tv 
t] ia t if he gives a true a count of the mat¬ 
ter he will be pardoned, that is a continuing 
offer, the thread of wainh c mt : nues unbroken 
unt 1 it is accepted by the confession which 
completes the bargain, uiiTe-s there is some 
circumstance which breaks it si as to show 
that the inducement no louger operates, an 1 
that the oerson confessing has no longer any 
hope of gaining anything from the authorities 
bv makirg confession. P. 607,ft 2; P. 60S, C. ll 

(b) Evidence Act, S. 24— Adwissi’ ilify of c«n- 
fessi^n must be decided before contents of con¬ 
fession are looked at. 

When the ad nissibilitv of a confession de¬ 
pends upon a conclusion as to the truth ab¬ 
out conflicting evidenoe antecedent to the mik¬ 
ing of the confession aid tending to show that 
it is liable to rejection under S. 21 the t ial 
Judge must make up 1 is mind upon this 
issue, and decide the question of admissibili¬ 
ty before reiving upon the contents of the 
confession. [P 608, C. 2| 

c. Ross Alston and J. M. Banerje— 
for Appellants. 

The Government Advocate —for the 

Crown. 


come to the conclusion that to some 
extent, in fact to a large extent, the 
appeal must be allowed, although it is 
impossible nob to feel that this result 
leads to an apparent miscarriage of jus¬ 
tice, due partly to mishandling by the 
police, and partly to a fundamental error 
made by a very experienced and able 
Judge, who in his ruling on one point has 
made our task exceptionally difficult. The 
case, as it came before Sessions, was a 
difficult and complicated one. and it 
has been dealt with in a painstaking 
judgment, which as an analysis of the 
facts, is an admirable piece of work, 
although perhaps somewhat too elaborate, 
and would have been open to little or 
no exception, if the Judge had not made 
a fundamental error by admitting in 
evidence and acting upon a confession 
in breach of an elementary rule of law 
with which everybody ought to be fa¬ 
miliar. S. 24 provides that a confession 
by an accused person is irrelevant in 
a Criminal proceeding if the making of 
the confession appears to the Court to 
have been caused by any inducement 
having reference bo the charge against 
the accused person proceeding from a 
person in authority. 

Four out of five persons, originally 
accused, have been convicted, and now 
appeal against their conviction for hav¬ 
ing stealthily and cruelly murdered one 
Mori, a Kurmi, whose wife was living 
apart from him, and who was an at¬ 
tractive young woman but unchaste. 
There can be no doubt that Hori was 
murdered shortly after the Saturday, 26th 
January, when he left the vi lage where 
his wife was living and was seen no more 
The motive for bee mnr ler obviously. 
was _ ’there is no conceivable alternative 
--bo get rid of the husband who was 
persistently endeavouring to get his wife 
hack to his own house One of the 
accused was acquitted altogether. Thrie, 
Munna Lai Brahaman, Fateh Chand and 
Narain have oeen sentenced to death 
mainly cn the confession of one of them, 
namely Munna Lai Brahaman, which is 
said to be corroborated in various ways, 
whilo the 5th another Munna Lai 
Mahajan, wealthy zamindar with much 
influence in the village, ha) been sen- , 
tenced to transportation for life for hav¬ 
ing abetted and encouraged the murder, 
being also proved by clear evidence to 
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have taken a great interest in trying 
t 0 hush the matter up. The murder, as 
we have pointed out, was committed 
about the end of January. Narain one 
of the convicted appellants was originally 
suspected owing t) what we think was 
a false scent deliberately started by the 
mother of the deceased’s wife, and in 
consequence of this information given by 
her being discredited, Kishan Lai, a near 
relative of the deceased man vho had 
accompanied him to where his wife wis 
living made a report on the 8th oi Fe¬ 
bruary. There can be no doubt that the 
investigation of the crime, which 
had undoubtedly been committed, by tbit 
time, was neglected and hampered by 
the conduct of the police, and that the 
* appellant Munna Lai zamindar had a 
hand in these transaction*. Ii wis not 
until the father of the deceased man an 
old man uearly blind ani doubtless in 
a state of greit grief and indignation as 
to the f its which had overtaken hi* son, 
petitioned the Superintendent of p dice 
and the Oircle Inspector was appointed 
to take charge of the investigation, 
that anything substantial was done. This 
new phase he^an on the 16th ot April. 
But on the 25bh of April Munna Lai 
Braharaan made a full and voluntary 
confession under 8. 1G4 beioro a Magis 
trate implicateg himself and the other 
four accused, an 1 the caso for the pro¬ 
secution was built up round this confes¬ 
sion and ajeepted by the Judge and the 
majority of the assessors 

We come to the serious mistake which 
has been made. Sohan Lai the Circle 
Inspector was called at the trial at Ses- 
, sions on the 3rd of October, and vas 
vy allowed ti say that Munna Lai Braha- 
man confessed to him on the 24th. 
Muqaddar Ali die original Investigating 
Officer, whose failure had necessitated 
the Circle Inqeetor being called in, was 
allowed on the same day to give the 
same evidence. This pieie of evidence 
must have been known to Sohan Lai, 
a man of high position in the police 
force, and to the Government Tleidor, 
to be a breach of S. 2b of the Evidence 
Act, uvd the leirned Judge ought ins¬ 
tantly to have stepped the witness aDd 
the Pleader, and to have exclude! 
the statement from the evilence in the 
case. lie has in fact rebel upon it in 
»ia julgment. As a result of this inad¬ 
missible communication, Munna Lai po 
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inted out to the Circle Inspector in the 
presence of several people i place in a 
sbreau, 22 niles from the vjliage where 
Hori had last slept, and 4 or 5 miles 
from the thanci, where he himself found 
in the water some delapidated clothes, 
which have been indeofcified as belonging 
to the deceased, and which, as far as 
they can be said to correspond bo any 
description at all, correspond in some 
particulars to the description winch has 
been given by Kishan Lai of the gar¬ 
ments which H iri was wearing. There 
was also found a light and old yind'CS'i . 
With this piece of corroboration which 
they doubtless thought convincing, the 
police pub Munna Lai Brahaman to make 
the voluntary' confession which he made 
before the Magistrate on the 25bh April. 
Sewi Bam, a Kurrai of the village- 
most of the people concerned are 
Kurmis of the villige—was called 

for the prosecution at the trial to cor¬ 
roborate. ".ho fi-*st in almissible confession 
and the finding of the clothes. 

He said at the trial that Munna 

Lai had said to the Inspector 
that he would point out the place where 
he, Munna Lai, had killed the deceased, 
which was another inadmissible confes¬ 
sion. But he went on to say in cross- 
examination that before Munna Lai went 
to the spot where the clothes were found, 
he was told by the Inspector that he 
would be let off which is a promise of 
pardon, if lie would give true particulars. 
This piece of evidence by itself is suffi¬ 
cient bo make the coi fession irrelevant 
under S. 21. lb must be recognized by 
every holy and Judges must never allov 
themselves bo lose >ight of the fact, that, 
whatever other incidents may follow an 
incident of this kind, an astuto Inspector 
conscious )f the circumstance which by 
law vitiated the cor fession is not unlikely 
to endeavour to cover it up by other 
incidents, and a promise of this kind is a 
continuing offer. It does not differ from 
any other bargain which may be made by 
men in the ordinary course of life. If a 
man is bold by a person in authority that 
if lie gives a true account of the matter 
be yvill be pardoned, that is a continuing 
offer, the thread of whicli continues un 
broken until it is accepted by the c mis¬ 
sion which completes the bargain, unless 
there is some circumstance which breaks 
it so as tc show that the inducement no 
longer operates, and that the person con- 
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fessing has no longer any hope of gaining 
anything from the authorities by making 
a confession. The fact that the Circle 
Inspector made this offer or premise was 
denied on oath by the Circle Inspector in 
answer to the Court. But one is bound 
to receive with some caution the evidence 
of an astute witness like the Circle 
Inspector, who hi3 already given evidence 
as to a confession which he knows was 
inadmissible. There was therefore direct 
conflict of testimony on this point. Un¬ 
fortunately the learned Judge came to 
no decision on this conflict. In several 
places in the course of his judgment he 
referred to the confession as being clearly 
voluntary. No doubt what was passing 
in his mind was the fact that Munna Lai 
had also alleged that the Inspecter hid 
beaten him and insulted him, and used 
threats, and the Judge di l not believe 
him. It is not surprising that it should 
be discredited beca lse if the promise of 
pardon had been made, the threats would 
be superfluous. But unfortunately it is 
necessary to refer again to the case of 
Khetal v. Emperor (l) in which a member 
of this Bench endeavoured to point out to 
Judges trying Sessions cases the necessity 
of trying this matter with care, and the 
fact that where there is any evide ice of 
any inducement, it is no answer to say 
that a confession is voluntary, because it 
must be voluntary if the person confessing 
is acting unler the inducement. The 
section requires the Judge to flee de 
whether it appears to him that there was 
any inducement. He might have refused 
to believe Sew a Ram. The accused 
Munna Lai had been confronted with 
two formidable witnesses, Mt. Pirani 
and Jograj, who were prepared to make 
compromising statements agiinst him. 
and bin may have induced him bo throw 
up the sponge, and to enterbiin the hope 
that if he did so quickly, ho might be 
made an approver. On the other hand 
he has also always stoutly alleged that 
he was promised a pardon, and if this 
course had been followed by the police 
and the man mile an approver so tbit 
his statement couli have been close!y 
examined ml crus-ex a mined at bhs t-iil, 
a complete el ic 1 a ion of fchi can might 
have been reached. Bit the learned 
Judge has unfornately hell that the 

(1) 1923 All. 35-2 = 15 All. 300=2[ A. L. J. 

143=4 L. R. A. Or. 13=24 Or. L. J. 

526. 


evidence of this inducement, ever; if true, 
does nob establish that the inducement 
led to the confession made before the 
Magistrate and relied upon by the prose¬ 
cution, because the accused hal already 
made the first confession, thus using ons 
piece of inadmis9 : ble evidence to destroy 
the inadmissibility of the other. It is 
necessary to repeat once more, as em¬ 
phatically as this Court can do, that 
Sessions Judges must try and master the 
simple rules for doling with this ques¬ 
tion. When the admissibility of a con¬ 
fession depends upon a conclusion as to 
the truth about conflicting evidence ante¬ 
cedent bo the making of the confession 
and tending bo shovv that it is liable to 
rejection under S. 24, the trial Judge 
must make up his mind upon this issue, 
and decide the question of admissibility! 
before relying upon the contents of the; 
confession. All this seems obvious enough, 
but the importance of it in this case is 
emphasised by the fact chib two of the 
assessors expressly based their opinion 
on their belief in the truth of the confes¬ 
sion, which never ought to have formed 
part of the evidence in the case at all. 
We have, therefore, been compelled to 
underbake the difficult task of sifting the 
evidence afresh, and discarding com¬ 
pletely from our minds, directly or 
indirec .ly, any influence created by the 
fact that this confe sion has formed the 
basis of the whole decision which we 
have bo review. 

As against Narain, the only evidence is 
a statement that Hori left with him to 
go bo some market for the sale of guv. 
We are of opinion that this statement 
was nob only untrue, but was deliberately 
made vith a view to create a false 
scent in the interests of other persons. 
Narain is therefore entitled to an ac¬ 
quittal, there being really no evidence 
against him. 

With regard bo Munna Lai Brahaman, 
on the other hand his guilt is clear. It 
is conclusively shown against him in 
consequence of inform id on given by him 
clothe* were found in the stream i2 miles 
away. This is quPe legitimate under 
S. 27 of the Act. The question at ooce 
arises how c ime he bo kn o v this f act. . It 
h an admission of knowlelge showing 
intimate acquaintance by him with some 
o: the circumstances relating to the dis¬ 
posal of the relics of the deceased. A 
significant and apparently quite innocent 
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remark made by the witness Sewa Ram 
about an incident which occurred on their 
way to the stream shows further intimate 
acquaintance. Sewa Ram says that when 
they had got to a certain spot between 
tshe police station and the stream, Munna 
Lai asked that the bullock waggon might 
be stopped as there was no way to reach 
the spot by which a bullock cart could go. 
When at the trial Munna Lai knew that 
the promise of pardon had been broken, 
that he had been tricked by the police, 
and when he had retracted bis confession, 
he failed in any way to explain, or to 
attempt to contradict this piece of evi¬ 
dence, showing his acquaintance with the 
spct and with the things which were 
found there. This is a damning piece of 
evidence against him. Going back to the 
inception of the case against him, there 
is evidence which we see no reason to 
distrust by Mt. Pirani that Munna Lai 
came with Fateh Chand and took Hari 
away on the last occasion when he was 
seen alive. Jograj saw the’.e two men in 
company with Hari shortly afterwards 
on the same evening. Sewa Ram, who 
appears to be a perfectly honest witness, 
says that in his presence Munna Lai 
Brahman admitted that he had taken 
Hari away. But what is even more 
significant is the overwhelming evidence 
not only that he had obtained the affec¬ 
tion of Ilari’s wife, but that he was deter¬ 
mined to prevent her returning to her 
husband, and had used lauguage suggest¬ 
ing that he was determined to carry this 
resolve into effect. Hari had been for a 
long time trying to get his wife back. 
Them is very strong evidence, not merely 
of Mt. Pirani but of other witnesses in 
the village, that Munna Lai was carrying 
on an intrigue with her. She has admit¬ 
ted that he was the father of the child 
of whom she expected to be delivered, and 
although she went back from it at the 
trial, she stated before the Magistrate 
that when Hari came for the last time to 
fetch her Munna Lai told her mother in 
her presence that there would be no 
return, that he would put an end to the 
nikhsat , and that subsequently he told 
her that he had fixed Hari, which she 
understood to mean ‘ killed,' and that 
when she complained, he said that if she 
told anybody she would be killed. These 
circumstances are sufficient to justify the 
conviction, and his appeal must be dis¬ 
missed. 
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With regard to Fateh ('hand the case 
is far from being so strong, although it is 
impossible to say that there is no evidence 
against him which leads to suspicion. 
It is in his favour that there is no real 
ground for supposing that he wished to 
murder Plari. Mt. Pirani, whom we are 
inclined to believe swears that he also 
was having an intrigue with this woman 
of easy virtue, which is quite possible as 
lie was visiting her from time to time, 
and she was the sister of his wife. Other 
witnesses speak to the same belief, and 
as he lived in another village, and was 
obviously not on anything like the close 
terms with her tl at Munna Lai was, 
there is no reason to suppose that he 
would have the same incentive for getting 
rid of his brother-in.law. Accepting the 
evidence of Mt. Pirani and Jograj, all 
that there is against him, with one excep¬ 
tion, is that ho came with Munna Lai the 
guilty person and fetched Hari away, and 
was seen shortly afterwards in the com¬ 
pany of the deceased and the guilty man. 
No doubt the guilty mac had assistants, 
piobably several. The exception which 
does create an additional factor in the 
case against Fateh Chand, is that he 
perpetuated the story which had been 
started by Lachhma that Hari had gone 
to the market with Narnia, which cer¬ 
tainly is a somewhat suggestive circum¬ 
stance against him, because if it was 
untrue—lie must have known it was 
untrue—he could have no motive hut a 
guilty conscience for perpetuating this 
falsehood, especially as we believe that 
he was with the deceased and Munna 
Lai who may have had good leason for 
trying to conceal that circumstance. On 
the whole we have come to the conclusion 
that he is entitled to the beiefit of a 
reasonable doubt. One cannot say that 
he may net have been a dupe and an 
unconscious assistant of Munna Lai. 
Wo, therefore, allow his appeal. 

The result is that the convictions of 
Munna Lai Zamindar, Narain and P^ateh 
Chand are set aside. They must be 
acquitted and discharged. The appeal of 
Munna Lai Brahman is dismissed, his 
conviction and sentence are confirmed, 
and the latter must be carried out accord¬ 
ing to law. 

Appeal dismissed . 
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Full Bench. 

Lindsay, Sulaiman and Daniels, JJJ. 
Ram Sarup —Applicant. 

v. 

Gaya Prasad —Opposite Party. 

Civil Revision No. 20 of 1925, Decided 
on 16th July 1925, from an order of the 
D. J., Bareilly, D-23rd December 1924. 

if if M Civil P. C., S. 115 — Appellate order set- 
tiny aside ex parte decree is ‘*case ”— Revision lies. 


Referring order.— This is an applies 

tion in revision from an appellate order 
setting aside an ex parte decree. 
Both the Courts below agree in finding 
that the plaintiff’s absence on the date on 
which the case was decided was inten¬ 
tional. The Court below has restored the 
case for extraneous reasons, It is not 
seriously disputed that it acted contrary 
to the provisions of 0. 9, R. 13 in doing 
so. A Bench of this Court in Sheikh v. 
Nadir Baksh (l) held that this was a mere 
interlocutory order from which no revision 


The High Court can interfere in revision with 
an ap- ellato order directing the setting aside of 
a decree ex parte as the order is a ' case* within 
S. 115 and not a mere interlocutory order. 

[P 611 Cl] 

Per Lindsay, •/.— Where there are independent 
proceedings arising out of a case, such as a pro¬ 
ceeding to restore a case dismissed in default, or 
to set asido a decree ex-parte for which the legis¬ 
lature has pro\ided au independent remedy or a 
different procedure, such proceeding may be a 
ease within the meaning of the Section. 12 0. C. 
405 Appr. [P 611 C 2] 

★★ (5) Civil’P. C.,S. 105 —(Per Lindsay J.) 

'* Decision ’’ means decision upon merits, 

Per Lindsay, •/.—The word “ decision” in S. 105 
(I) must necessarily be taken to mean the decision 
upon the merits 22 C. 981, 24 A. 464 , 25 A. 280 
Fall. 34 A. 592 hiss [P 612 C 1J 


Per Daniels, J— An illegal order and in conse" 
niience the illegality committed in passing that 
order, affects the decision of the case, if the 
order passed by the trial Court is one “but for 
which the decision might have been other than 
it was.” Opinion of Piggott, J. in 43 AU. 564 F.U. 
Foil [PolS C 2] 


★ (c) Interpretation of Statutes—New words may 
t.e read into statute if context so requires [Per 
Lindsay J . (Sulaiman J. Contra.) 

Per-lauday, •/. (S ualiman J.) contra—\\ onb not 
to be found in a section maybe supplied by neces¬ 
sary implication if the context so requires. 

[P612C2 


if (d) Civil P. C. S. Mo—Other remedy open- 
lie vision may lie, 

Sulaiman, ■L - The existence of another remedy 
cannot be an insuperable obstacle in the way of 
interference bv the High Court in revision. 43 

M. 94. Foil. . P 612 C 2] 

(c) Civil P. C., O. 9. R. L3— Appeal from order 
rejecting application for setting as'ide ex parte 
decree—Appellate Court con not go beyond ft. 13. 
Civil P.C., O. 13, R. 1 [d). 

Per Sulaiman and Daniels JJ.— In an appe.il from 
an order rejecting an application to set aside an 
exparte decree, the appellate Court cannot go be, 
yond the provisions contained in O. 9. R. 13 fo r 
reasons for setting aside the decree. 1922 All. 44 1 
and 43 M. Foil. 11 Cal 929 Dist. [P 614 C 1 

Uma Shankar Brjpai and K. N. Katju 
—for Applicant. 

B. Malik —for Opposite Party. 


lay. We are at present inclined to think 
that this decision was wrong. We may 
point out that one of the reasons given in 
that ruling for holding that no revision lay 
was that the order could be attacked in 
appeal from the decree ultimately passed, 
under S. 105 of the Civil Procedure Code. 
Under the recent ruling in Babu Ram v. 
Banke Behari Lai (2) this is not the case. 

Before dissenting from a recont Bench 
ruling of this Court we think it proper that 
the case should come before a Full Bench. 
We accordingly direct that the record be 
laid before the Chiel Justice with a view 
to its beiDg laid before % Full Bench for 
the decision of the question whether 
a revision lies from an appellate order 
setting aside an ex parte decree when the 
appellate Court had no power under the 
the provision of O. 9, R. 13 to direct the 
case to be re-heard. 

Opinion of the Full Bench 
Lindsay, J. —The, question which has 
to he determined by the Full Bench is 
whether this Court can interfere in revi¬ 
sion with an appellate order directing the 
sotting aside of an ex parte docreo, when 
the appellate court had no power, under 
the provisions of O. 9 R. 13 to give such a 
direction, 

There are two grounds upon which it 
hai been urged bofore us that the Court 
cannot subject this order to revision : 

(l) because the party against whom 
tlie order has been passed is not without 
another remedy ; and 

(l) because the order does not fall with¬ 
in the purview of section 11 > of the Code- 
of Civil Procedure as there is no case 
wdiich has been decided. 

Dealing with these ] ropositions in in¬ 
verse order 1 would say that the second 
one of them is untenable. In my opinion. 

(1) 1922 All. 441 1 A. L. J, 907. 

(2) 1925 All. 426 23 A. 1;. J. .444 “6 I.. H. A. 
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we have before us a case which has been 
decided. It cannot with any show of 
reason be maintained that the order com¬ 
plained of is a mere interlocutory order 
passed in the course of the trial of the 
suit, for the suit, had been brought to 
an end by the passing of the ex parte 
decree. At the time this order was made 
there was no suit pending between the 
parties. The proceedings in which the 
order wa9 passed were quite distinct from 
tlie proceedings constituting the suit. 

The defendant had had an ex parte 
decree given against him and was seeking 
to have it set aside under the provisions 
of Order 9, rule 13 which gives him aright 
to have the decree set aside provided he 
is able to satisfy the Court which passed 
it that he was prevented by any sufficient 
cause from appearing when the suit was 
called on for hearing. By these proceedings 
he was endeavouring to enforce o. right 
which did not, and could not, come into 
existence until the suit had been decided. 
These later proceedings being distinct 
from those in the suit, no order passed 
in the course of them could possibly be 
an interlocutory order in tho suit. The 
application v\as rejected by the first 
Court, and the order of rejection was 
appealed. Tho order allowing the appeal 
is a final order not subject to further 
appeal aid has clearly brought to a 
termination the proceedings instituted for 
the setting aside of tho ex parte decree. 

And this being so I have no doubt we 
have here a caso ’ which has been 
decided. 

It would he unprofitable to discuss the 
various rulings concerning tho meaning 
of the word '‘case" as used in 8. 116. No 
definition of the word is to be found in 
the Code of Civil Procedure and probably 
no exhaustive definition of the word 
could be given. 

The cognate expression “cause" has 
l>een defined in Kngland in the Judicature 
Act of 1H73 as “including any action, suit 
or other original proceeding between a 
plaintiff’ and a defendant, and any cri¬ 
minal proceeding by the Crown,” and it 
seems to mo that when an attempt is 
made by a defendant under Order 9, rule 
13 to assert his right to have the e.r parte 
decree set aside there is an “original 
proceeding” between a plaintiff and a 
defendant. 

The meaning of the word “case” in 
S. 116 lias been well discussed in Ileoan- 


chal Kunwar v. Kanhai Lai (3) and J 
would quote the following passage from 
page 413 of the report :— 

“Where there are independent proceed¬ 
ings arising out of a case, such as a pro-' 
ceedmg to restore a case dismissed in 
default, or to set aside a decree ex parte | 
for which the Legislature has provided an! 
independent remedy or a different proce-i 
dure 9uch proceeding may he a case 
within the meaning of the section (i. e ., 

S. 115).” 

I agree with this view and hold there¬ 
fore that in the Courts below these pro¬ 
ceedings under Order 9 rule 13 were a 
case” and that that case” has been 
“decided”. 

To turn now to the other proposition, 
the argument is that the applicant here 
has another remedy available, a circum¬ 
stance which debars this Court from tho 
exercise of its revisional jurisdiction, and 
reliance is placed upon the provisions of 
S. 105, sub Section (1) of the Code of Civil 
Procedure. It is said that in the event 
of the plaintiff s suit being dismissed after 
fresh trial he will have a right of appeal 
and that in the prosecution of the appeal 
he would he entitled to challenge the 
order now under discussion by setting 
forth in his memorandum of appeal an 
objection to it on the ground of error, 
defect or irregularity “affecting the deci¬ 
sion of the case.” In reply to this it lias 
been argued that as the appeal against 
the decree in the event contemplated 
would lie to the same Court which has 
passed the order now complained of, 
S. 10‘) (1) would lie of little or no avail to 
the appellant. 

It would, perhaps, he inexpedient or 
indiscreet to approach the appellate Court 
with a plea imputing error in its former 
order, hut if the law allows the plea to be 
raised, the inconvenience of raising it 
would he no answer to the argument 
advanced here on behalf of the opposite 
party. 

But 1 am definitely of opinion that 
8.105(1) does nob provide any remedy 
for the prospective appellant in a case 
like the present. 

I would observe, in passing, that on the 
grammatical construction of the latter 
part of the sub-section just mentioned, it 
is the ‘ error, detect or irregularity” in 
the order which may he pleaded by way 
of objection, not the order itself: that 

(3) [l‘J0ii] 12 a C. 405 -41. C. 878. 


f 1 2 Allahabad 


R.ur Sahtp v. Gaya Prasad (Sulaiman, J.) 


1925 


the ground of objection must be that the 


error, defect or irregularity is one 
ing the decision of the case.” 
words “affecting the decision” I 


“aifect- 
By the 
under¬ 


stand that there has been at work some¬ 


thing which In s iniluenced the Judge in 
the mental process of arriving at his 
decision, that the error, defect or irregula¬ 
rity in the order has, so to speak, warped 
the mind of the Judge so as to lead him 


to a wrong conclusion. 


I If this is the meaning to be attributed 
'to the word affect” it seems to me that 
the word ‘ decision” must necessarily be 
taken to mean the decision upon the 
merits. 


The learned advocate for the opposite 
party, while admitting that this view of 
the interpretation of the word “decision” 
has been taken protests against it as 
involving the introduction into the text 
of the sub section the words “upon the 
merits” which are not there, and he has 
been able to fortify his argument by 
reference to a numljer of rulings which 
support it. But although these words are 
not to be found in the sub-section they 
must be supplied by necessary implication 
if the context so requires, and the use of 
|the word “affect does, in my opinion 
render it necessary that the word “deci- 
sion”should he taken to mean “decision 
upon the merits. 


[ am quite unable to sea how any error 
defect or rregularifcy in the order now 


complained of could in any sense 
the decision of the suit which may 


affect” 
foil ow 


if the order setting aside tha c.r jnrtc 
decree is maintained. 


The error imputed to the Court below 
is that in spite of its finding that the 
defendant had no sufficient cause for non- 
appearance it has directed the e< pole 
decree to be set aside. The order which 
is vitiated by this error has, no douct, 
provided the occasion for a fresh trial of 
the suit and has thereby created a possi¬ 
bility that the new trial may result in a 
decision different from that which was 
reached on the earlier trial, but that to 
me appears to be a very different thiDg 
from saying that the decision in the 
second trial will he, or can he, affected by 
the preceding error of the appellate Court. 

I am satisfied that “decision” in 
S. 105 (l) means decision upon the 
; merits”. That was the view taken in 


Chin tamo nn Dassi v. Raghoonath Sahu 
(1). That case has been followed in this 
Court in Gulab Kunwar v. Thakur Das 
(5) , in Tasaclduq Husain v. Hayat-un- 
niss t (6) and in other cases more recently 
decided. 

1 dissent from the contrary view ex¬ 
pressed in Nand Ram v. Bhopal Singh 
(7) and in other cases decided in the same 
sense. My answer to the reference is 
that it is competent to this Court to 
exercise its revisional powers in the case 
now before us. 

Sulaiman, J. —I agree that the answer 
should he in the affirmative, I would like 
to emphasise the fact that the revision 
before us is from the order of the District 
Judge passed on appeal. When the ap- i 
peal was before the Judge, there was 
certainly a case pending before him. 
That case lias been finally decided so far 
as the Judge is concerned. No matter is 
now pending before him at all. His order 
cannot therefore he called an interlocu¬ 
tory one. Wo undoubtedly have jurisdic¬ 
tion to interfere under S. 115 of the Code 
of Civil Procedure. 

As to the contention that we should 
decline to exercise our discretion because 
another remedy is open to the applicant, 

T would say that the supposed remedy 
would by no means he convenient or ex¬ 
peditious, and could he availed of only 
after considerable expense has been incur¬ 
red. and time spent. The remedy would 
at best he open only in second appeal, for 
the decision by an appellate Court would 
he binding on the parties so far at any 
rate as that Court is concerned. The; 
existence of such remedy accordingly can-j 
not he an insuperable obstacle in the wayi 
of our interference. 

The question whether the propriety of 
the order setting aside the ex parte decree 
can bo challenged at a later stage in the 
suit does not directly arise in this case. 

The answer would depend on the inter¬ 
pretation of the words “ affecting the 
decision of the case.” Does that expres¬ 
sion mean affecting its decision on the 
merits, or affecting its result ? I confess 1 
that I do not like the idea of introducing, 
new words into the language of a section 

I 4) f 1895] 22 Cal. 981. 

(5) [1902] 24 All. 404—(1902) A. W. N. 136. 

(0) [1903] 20 All. 280—1903 A. W. Jv. 39. 

(7) [1912] 34 All. 592=10 I. C. 1 = 10 A. L. J 

130. 
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in order to give it a suitable meaning. On 
the other hand the preponderance of 
authority is certainly in favour of the 
view that it means with reference to its 
merits.’ 1 however do nob feel that 1 am 
called upon in this case bo express a defi¬ 
nite opinion on the true interpretation 
of S. 105. Even a Full Bench of the 
Madras High Court, where apparently the 
view prevails than a revision lies even 
when a second remedy is open, had no 
objection to entertain a revision in such 
a case, vide Neelaveni v. Narayana 
Reddi (8). 

Daniels, J.— The question referred for 
our decision is whether a revision lies 
from an appellate order restoring a case 
dismissed for default* when the appellate 
Court had no power unlor the provisions 
of 0. 9, R. 13 of the Code of Civil Proce¬ 
dure to direct the case to he restored. 
The revision was necessitated by a doubt 
on the part of the referring Bench as to 
the correctness of the decision in Sheikh 
Kalla v. Nadir Baksh( 1), which held that 
no revision lay in such a case. The 
ground of that decision was that the case 
was covered by the Full Bench ruling in 
Buddha Lai v. Meiva Ram (9). The Full 
Bench case is, however, clearly distinguish¬ 
able. The order passed there was inter¬ 
locutory. It was an order deciding 
separately a preliminary issue as to 
jurisdiction. Here the original suit had 
been decided when the order complained 
of was passed, lb had been decreed ex 
pirte by the Subordinate Judge, and 
the Subordinate Judge had rejected an 
application for restoration. The question 
is whether the restoration proceedings 
constituted a separate case within the 
meaning of S. 1L5 of the Code of Civil 
Procedure. 1 have no doubt whatever 
that this question must be answered in 
'the affirmative, and this does nob conflict 
in any way with the interpretation placed 
on the word “case” by the majority of the 
Full Bench in Buddha Bed v. Meiva Ram 
(9). The original suit had been, so far as 
the trial Court was concerned, finally dis¬ 
posed of. The restoration application was 
a separate proceeding initiated not by the 
the plaintiff in the suit but by the defend¬ 
ant, and the order passed upon it by the 

(8) C1020 5 Mad. 94=26 M.L.T. 377=37 M.L. 

J. 599=10 L. W G03 =53 I. C. 847=11920) 

M.W.N. 19 (F.B.) 

(9) 11921] 43 All. 514 33 I.C. 15 =19 A.L.J. 

558 (F.B.) 


appellate Court was in no sense an inter¬ 
locutory order. 

Tne respondent has sought b) support 
his preliminary objection that no revision 
lies on the further ground that even if a 
case has been decided, this Court ought 
nob to entertain a revision because the 
applicant, in the event of the case being 
ultimately decided against him, can ques¬ 
tion the validity of the order of restor¬ 
ation under S. 105 of the Civil Procedure 
Code. There is against him on this point 
the recent decision of a Bench of this 
Court in Babu Ram v. Banke Bchari Lai 
(2). I am personally not satisfied ol the 
correctness of the interpretation placed 
on S. 105 in that judgment. Where a 
suit has been finally decided, but an 
illegal order is subset]uently passed set¬ 
ting aside the decision with the possible 
result that the case is heard over again 
and decided in the opposite way, it seems 
to me very difficult to say that the error 
committed in restoring the case has not 
affected the ultimate decision. Many 
things may affect the decision besides the 
reasons given by the Judge in his judg¬ 
ment. 1 am disposed to agree with the 
view taken by Piggott, J., in Buddha Lai 
v. Meiva Ram (9) that an illegal order, 
and by consequence, the illegality com 
mibted in passing that order, has affected 
. the decision of the case, if the order 
passed by the trial Court is one but for 
which the decision might have been other 
than it was.” 

In this case the question does not really 
arise, because the order was one passed 
by the appellate Court Supposing the 
case is ultimately deciled against the ap¬ 
plicant, it would he very difficult for him 
to go to the District Judge and conteud 
in appeal that the order passed by the 
District Judge himself at au earlier stage 
of the case was illegal. Indeed, the Dis¬ 
trict Judge might very properly refuse to 
entertain an appeal at all on the ground 
that the order previously passed by him 
was a final order so far as his Court was 
concerned which was passed after contest 
and could nob be challenged by the appli¬ 
cant at any subsequent stage of the litiga¬ 
tion. This objection has therefore uo 
force. I accordingly concur in answering 
the reference in the affirmative. 

By the Court.— The case is now re¬ 
turned to the Bench concerned for dis¬ 
posal in accordance with the answer to 
the reference. 



r >14 Allahabad Bechvx Tkei v. Emperor (Daniels, J.) 




Judgment. 

( Sulaiman and Daniels, JJ.)— The 

answer of the Pull Bench to the question 
referred is in the affirmative. We there¬ 
fore have jurisdiction to entertain this 
revision. 

The lower appellate Court had itself 
found that there was no sufficient cause for 
fhe defendant for not appearing when the 
^uit was called on for hearing and that his 
absence was intentional. The case accord¬ 
ingly did not fall under (). 1) R. 13. It is 
urged holore us that, apart from O. 9, R. 13, 
the Court had inherent jurisdiction to 
set aside an er parte decree. Tt is to he 
borne in mind that the order setting aside 
the decree was passed by tin' appellate 
Court to which an appeal had been pre- 
Ierred from an order under that rule. In 
our opinion it had no jurisdiction outside 
the provisions of that rule. 'Phis was the 
\ iew clearly expressed by a Bench of this 
Court in the case o : Sheikh Kalin v. Nadir 
Bakah (.1). A Full Bench of the Madras 
Ifigh Court in the case of Neeiaveni v. 
Narai/ana Ifeddi (SI h;is come to the 
same conclusion. The 1c li ned advocate 
lor the respondent relies on the case of 
Ghuznavi v. The Allahabad Hank Kd. (10) 
which, however, is distinguishable inas¬ 
much as there it was not an e.r parte 
decree which had been ^et aside, hut the 
case itself had been remanded by the ap¬ 
pellate Court. 

Fn our opinion the Court below had no 
lurisdiction to set aside the or parte 
decree. 

We a cordingly allow this revision, and 
setting aside the order of the lower appel¬ 
late Court restore that of the Court of 
first instance. We allow costs to the 
plaintiff in nil Courts. 

Revision alloired. 

• LOi 1 *.• 17 11 Cal. -itC.W A. sTT l] [/'. 
v.k .a; < j .i. in 11 .r,.. 
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D WIPES, -J. 

fier.ti'in Teh — \pplicant. 

v. 

ITnp-aar— Opposite Party. 

Criminal Ref. No. oU of 1924, Decided 

,n 2oth November, 1024, by the S. J., 

Ghazipur. -- 

Criminal f J .C. S. lb.— Accused appeariiuj n> 

'now can se— Eride me ' n ^uppor* of order should 
be heard ref ore nallhui or or usee' for defence. 

When the accused pe r >on appears and shows 
•:-why nr. order should be male against 


him. the Magistrate should ho;ir evidence in 
support of the order agaiust him before calling 
on him for his defence. 

\\ here, ou the day fixed for the production 
of evidence, neither party produced any evidence 
and the Magistrate made the order absolute. 

Held', that the order must l>3 quashod. 

[Pr>t4,C2] 

Majid Ali for Applicant. 

Asstt. Govt. Advocate— for the Crown. 

Judgment.— This is a reference by 
the learned Sessions Judge of Ghazipur 
recommending this . Court to quash an 
order passed against Bechan Teli under 
S. 137 of the Code of Criminal Procedure. 
The Deputy Magistrate found that Bechan 
Teli had built a wall which had encroa¬ 
ched on a public laps to the extent of 
twelve inches and directed him to demo¬ 
lish his wall to that extent. Notice 
under 8. 133 was duly issued against 
Bechan and he was required to appear 
and show cause. Ffe put in a written 
statement alleging that he had merely 
rebuilt his wall on the old foundation 
and that he had made no encroachment. 
He said that only his neighbour Jaikaran 
against whom proceedings were also taken 
had made an encroachment. The Deputy 
Magistrate very properly inspected the 
spot on 29th July. 11o records in his 
order that on that dav he directed the 

v 

parties to produce their evidence on the 
next day. On .‘list July neither party 
produced anv evidence and the Deputy 
Magistrate made his order absolute under 

S. 137. 

The point taken by the learned Ses¬ 
sions Judge is that the Magistrate did nob 
comply with the law which directs that 
when the defendant appears to show cause 
the Magistrate shall take evidonce as in a 
summons case. The procedure applicable 
to a summons cam is laid down in 8s. 
212 to 211. Whon the accused person 
appears the Magistrate is first to ask him 
to show cause why he should not he .con¬ 
victed. If ho does -how cause then the 
Magistrate first hears the complainant’3 
evidence and then the evidence for the ac¬ 
cused. In this case Bechan did show 
cause whv no order should be made; 
against him. The Magistrate should there¬ 
fore have heard evidence in support of the- 
order before calling on him for his de¬ 
fence The applicant was certainly pre 
pidiced by this omission. 

I, therefore, set aside the Magistrate’s 
order and direct him to proceed under - 
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S. 137 of bhe Code of Criminal Procedure 
and bo hear evidence on b)bh sides before 
disposing of bhe case. This order will 
nob affect the case of Jai Karan who has 
not objected. 

/1 e/e re nee a I lo wed . 
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SOL AIM AN AND DvNIELS, JJ. 

Gangi Ch'iniir mil others Defen¬ 
dants—Appellants. 


v. 

JJindesiri Rai — Plaintiff — Respondent. 

First App 3 vl No. 118 of 1921, Deci¬ 
ded on 7th May 1925, fnm an order of 
the Sub-J., Azamgarh. 

Agra Tenancy Act, (2 0 } 11)0i) S*. I')*? and 199 
Ejectment suit-Question of title raised in de¬ 
fence— Defendant directed to file suit in Civil 
Court—Suit filed after expiry of time prescribed 
but before the conclusion of suit in revenue Court 
is not entertainoble—ClvT E. C., S, 10. 

If a party has l>3eu ordered by a revenue Court 
to file a suit in a civil Court within tlirej 
months, he ii not at liberty to ignore the restric¬ 
tion and tile his suit after three months al¬ 
though the suit in the revenue Court may b j 
pending. A suit instituted after the three months 
should be dismissed by the civil Court. (Case 
law discussed). [P6.6CI, P617C-2 

Per Daniels, J. S. 10 ut the Code of ( ivil Pro¬ 
cedure will not apply because the revenue Court, 
though its decision may indirectly produce the 
same result, could not have granted the relief 
asked for in the civil Court. [P 6L(» C 1, & 2] 

Per Sulaimrn, J .—Although it io not possible 
to bring the case within the pro\ ieions of S. 10 
of the Civil P. 0.. as the revenue Court is not 
comp tent to grant the relief asked for in the 
civil suit, nevertheless the principle underlying 
that section mav be of wider application. 

[P617C2-J 

Peary Lil Banerji—iox Appellants. 


Daniels. J. —In this case an eject¬ 
ment suit was brought in the revenue 
Court against Bindesari Rii, the present 
plaintiff-respondent, on the allegation 
that he was the sub-tenant of the present 
defendants. His defence was that lie was 
bhe mortgagee and proprietor of the land. 
The revenue Court, acting under sub-S (1) 
(/>) of 8. 199 of the Tenancy Act, ordered 
him to file a suit in the civil Court with¬ 
in three months for a declaration of his 
title. Tbe question is whether he i3 en¬ 
titled to ignore that order and file a suit 
after bhe expiry of the three months’ pe¬ 
riod, and it lie does so, whether the civil 


Court should entertain it. Tho date of 
the revenue Court’s order was 19th No¬ 
vember, 1921. The period of three months 
expired on 19th February 1922. I he suit 
was filed two months later, on 19th April. 
1922. It was subsequently withdrawn 
with liberty to file a fresh suit and a fresh 
suit was filed on 3rd January 1923. It 
may be taken as settled by the decision 
in Randkir Singh v. B hog wan itos (0 
that if the original suit had been filed in 
time, there would have been a sufficient 
compliance with fcho revenue Court s order. 
Here even the original suit was filed after 
three months. The lover appellate Court 
fields tha L j bhe plaintiff can maintain 
the suit because it was filed not in accord¬ 
ance with the revenue Court’s order hut 
independently of it. The only reason i b 
gives for this singular view is that the 
suit in the revenue Court is still pending. 
If the suit had been filed within three 
months, the revenue Court would have 
been hound to allow the ejectment suit 
to remain pending till the civil suit was 
decided. As the suit, though filed after 
three months, has been entertained by 
the civil Court, the revenue Court appears 
to bo awaiting the result of this appeal. 

The question is really concluded by the 
decision in Taimu r Ali Shah v. Shah Mu¬ 
hammad Khan (2), decided with reference 
to precisely similar provision in the Land 
Revenue Act. That decision followed an ear¬ 
lier singlo Judge decision In Ban-war i Lai 
v. Go pi (3) which was a case under S. 199 
of the Tenanoy Act. As, however, tbe 
suggestion has been made that special 
period provided by S. 199 is prescribed 
only for the purposes of 3uib in the reve¬ 
nue Court and could nob affect either the 
period of limitation provided by the Limi¬ 
tation Act or the jurisdiction of the civil 
Court to entertain the suit if brought at 
any time, it is perhaps desirable to exa¬ 
mine the principles on which the decision 
rests. 

S. 167 of the Tenancy Act reserves cer¬ 
tain classes of suits and applications ex¬ 
pressly for the decision of the revem e 
Courts. It nob only provides that reve¬ 
nue Courts alone shall decide them Init 
it goes further and excludes the CivU 

(L) [1913] 35 All. 541=21 I. C. 654 “11 A. L. J. 

749. 

(2) [1918] 41 All 211=57 1. C. 346 =18 A. L. J. 

83. 

13) [1907] 80 All. 44=4 A. L. T 713=(l907. 

A. W. N. 282. 
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Court from taking cognizance of “ any 
dispute or matter in respect of which any 
such suit or application might be brought 
or made. Among the matters reserved 
for the revenue Court is the ejectment of 
a tenant. In fact it may be slid general¬ 
ly that a dispute as to whether the rela¬ 
tionship of landlord and tenant exists 
between the parties is one within the 
exclusive jurisdiction of the revenue 
Court. On the other hand, questions of 
proprietary right are in general reserved 
for the civil Court. But the same ques¬ 
tion may be in one aspect a dispute as to 
the existence of tenancy and in another 
a dispute as to proprietary right. That 
situation arises whenever, as here, a de¬ 
fendant alleged to be the tenant of the 
plaintiff pleads that he is not a tenant 
but a proprietoi or mortgagee of the land. 
In such a situation i here was always a 
danger of conflicting decrees being passed. 

In the ejectment suit the revenue Court 
might hold that B was the tenant of A 
and eject him The civil Court might 
hold that B was the proprietor of the 
land and A a trespasser. To prevent this 
conflict of jurisdiction the scheme of 
S. 199 was devised. The revenue Court 
before which the question of title was 
raised was given the option of deciding 
the question itself or of re f erring it to the 
civil Court. If it adopts the former 
course, it becomes a civil Court for the 
time being and its decision will be re s 
judicata for any civil suit. If it adopts 
the second course, it must direct the suit 
to be instituted wit bin a limited time, 
namely three months, and if the suit is 
not instituted within that time, must 
decide the question of title against the 
defendant. This decision will also be a 
final decision between the parties. 

If a party who has been ordered to file a 
suit within three months is to he at liber¬ 
ty to ignore the restriction and file his 
suit after three months bub before the 
decision of the revenue Court, the whole 
policy of the law will he defeated. The 
revenue Court must decide against him 
under the imperative provision of S. 199. 
The civil Court might conceivably decide 
in his favour. Such a decision would let 
in the very mischief which ib is bhe whole 
object of the law to prevent—contrary 
decisions by independent tribunals each 
acting strictly within its jurisdiction. 

3. 10 of the Code of Civil Procedure will 
not apply because the revenue Court, 


though its decision may indirectly produce 
the same result, could not have granted 
the relief askel for in fhe civil Court. 

The decision of ine Court below is 
wrong in principle as well as contriry to 
authority and must be set aside. 

Sulaiman, J.—I agree in the order 
proposed. In my opinion cases arising 
under the Land Revenue Act are not 
directly in point though they may be 
referred t) by way of analogy. Under 
S. 233 (K) of the Land Revenue Act, the 
jurisdiction of a civil Court is barred in 
respect of all cases affecting partition or 
union of mahals. Suits relating to such 
matters are, therefore, ordinarily outside 
the jurisdiction of a civil Court. It is 
only when a reference is made by a reve¬ 
nue Court, under S. Ill of bhe Land Re 
venue Act, to the civil Court that the 
civil Court assumes jurisdicbon. Ib is 
obvious, therefore, that unless the proper, 
reference under S. Ill n in exisbence- 
the civil Court would have no juris¬ 
diction to entertain the suit at all. 
That is why I would distinguish cases 
like Taimtir Ali Shah v. Shah Muhammad 
hhin ('2), Shah Muhammad v. Kadir But 
(4), and Randhir Singh v. Bh agio an D is 
(l), and cases referred to therein. 

In the present case we have to consider 
the effect of the provisions of the Agra 
Tenancy Act. If the revenue Court had 
actually decided bhe question of the 
relationship of landlord and tenant, and 
had held that the defendant in the 
revenue Court wa i a tenant, that would 
hive been a finding by a revenue Court 
competent to decide that question, and 
the provisions of S. 167 as well as S 199 
of the Tenancy Act would be applicable, 
and that finding would he final. This in 
effect ha? been held in several cases and 
I may only refer to the cases of Chiranji 
B il v. Kthri Singh (5), Biljit v. Mahipat 
(6), Kishore Singh v. Bahadur Singh (7) 
and Mullo v. Ram Sal (8). 

In the present case, however, the 
revenue Court ha3 not yet finally decided 
that matter. I have no hesitation in 
saying that the Civil Courl should not 

(4) [1914] 12 A. L. J. 939=25 I. C. 183. 

(5) [1910] 33 All. 1=6 I. C. 891=7 A. L. J. 

810. 

(6) [1919] 41 All. 203=19 1. C. 113=17 A. L.J. 

(JO. 

(7) [1920] 43 All. 97 = 4S I. C. 470=16 A. L. J. 

933. 

(8) [1921] 43 All. 191=38 1. C. 772 =13 A. L. J- 

1030. 
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try this question* and the only difficulty 
that I have felt is in trying to state the 
ground on which this view should be 
based. The difficulty in my mind arises 
because of the imperfection in the 
language used in the Tenancy Act. If we 
examine S. 107 carefully, it would appear 
that all suits and applications of the 
nature specified in the fourth schedule 
are exclusively triable by revenue Courts, 
and no Court other than a Revenue Court 
is entitled to take cognizance of any 
dispute or matter in respect of which any 
such suit or application might be brought 
or made. I think this must mean in 
respect of which any such suit or appli¬ 
cation might be brought :r made in the 
revenue Court; by the plaintiff to the 
civil suit. It would be impossible to 
throw out the plaintiff's civil suit on the 
ground that the defendant-, if he so 
chooses, can raise the same dispute in a 
revenue Court. Now the present plaintiff 
could not possibly have filed any suit or 
application in the Revenue Court in 
which he could have asked the Court to 
try a dispute between him and the oppo¬ 
site party. So the only Court to which 
he himself could go was the civil Court. 
Suppose, for instance, that no suit in the 
revenue Court had been brought by the 
defendant at all and the present suit was 
the first suit instituted, can it be said for 
a moment that S. 107 would be a bar to 
such a claim ? Obviously it would not 
have been because the present plaintiff 
could not have asked for a declaration of 
his proprietary title in any form whatso¬ 
ever in the revenue Court. Jf that is 
so, then there would be some difficulty in 
holding that although S. 107 would not 
have been applicable if no suit in the 
revenue Court had been pending, it has 
somehow or other become applicable 
because such a suit has been instituted. 
The language of S. 107 cannot bear this 
construction. On the other hand, it is 
possible to lose sight of the fact that 
although the present plaintiff could not 
himself have sued in the revenue Court, 
there is a suit pmding in that Court 
which is exclusively triable by it and in 
which the same dispute arises. 

I would, therefore, not base my decision 
on the provisions of S. 167 alone, but base 
it on the ground that 1 have a discretion 
to refuse to grant the declaration asked 
for when the question in dispute raised 
in this case is already pending before a 


revenue Court which is competent to try 
it and is raised in a suit which is exclu¬ 
sively triable by that Court, though 
raised at the instance of the defendant to 
the civil suit. The revenue Court is 
empowered to decide it ; ind if it decides 
it, its decision will have the force of a 
civil Court decree, and, subject to appeals, 
will he final. It is obviously undesirable 
that two Courts, even if they have con¬ 
current jurisdiction to try the same point, 
should try it simultaneously. Although 
it is not possible to bring this case within 
the provisions of 8. 10 of the Code oi 
Civil Procedure, as the revenue Court is 
not competent to grant the relief asked 
for in the Civil suit, nevertheless the 
principle underlying that Section may 1)6 
of wider application. 

Under S. 199, sub-clause (2), if the 
defen 1 ant in the revenue suit has not 
complied with the order and has not 
instituted a civil suit, within the three 
months allowed, it will he the duty of the 
revenue Court to decice the point against: 
him. In fact the inevitable result of the 
failure to file the suit in time will be a 
decision against the person claiming the 
proprietary right. If this is to be so, 
what is the use of the civil Court going 
on with the dispute as to such right ? 
We are entitled to assume that the 
revenue Court would decide the point 
against the present plaintiff, and it will, 
therefore, bo altogether futile to allow 
the civil Court to go into that question 
with the possibility of arriving at a con¬ 
trary conclusion. The provisions of S. 199 
are obviously intended to avoid such a 
conflict of jurisdiction, and the revenue 
Court alone must proceed with the case. 
The declaration, even if granted by the 
civil Court, will be useless and may 
altogether he ignored by the revenue 
Court. 

The only case which I notice is similar 
bo the present one is the case of Banwari 
Bat v. Gopi (3), where too a suit instituted 
in the civil Court more than three months 
after the time allowed by the revenue 
Court, was held to bo not maintainable. 
The learned Judge who decided that case, 
however, based his decision on the ground 
that the ordinary period of limitation for 
a civil suit was suspeeded in view of the 
provisions of 8. 199 of the Tenancy Act. 
He in effect held that Article 120 of the 
Limitation Act was overridden by 8. 199 
of the Tenancy Act and the period of 
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limitation was shortened. Although I 
agree with the view that the civil Court 
should not grant the declaration, I find it 
impossible to base my decisi )n on the 
ground that the suit was barred by time 
owing to the period of limitation being 
shortened. As 1 have already said, I 
■dmply in inv discretion refuse to grant 
the declaration asked for. 

By the Court. —'Che appeal is accord¬ 
ingly allowed and the order of the lower 
appellate Court set aside and the decree 
oi the Court of first instance restored 
with costs in all Courts. 

A ppeal allowed. 
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Lindsay and Kanhaiya Lad, JJ. 

•Lrymohaa Af/rahri and anothet —Plain¬ 
tiffs—Appellants. 

v. 

Pray Ahir and others — Defendants — 
Respondents. 

First Appeal No. 172 of 1922, Decided 
on 14th January 1925, from a decree of 
the Sub. J., Basti. 

Hindu Law—Alienation - - Fadier—T'nyie'diwi 
vroperty—Difficult to manage—Proceeds applied 
+o extension of existing family business — Sale is 
landing on sons. 

Under the Hindu I aw a transfer can be marie 
by the manager of a family either for legal 
necessity or for the familv benefit. A transac- 
fciou which as entered into by the father manag¬ 
er of a jciut family for the purpose of disposing 
of property, which yielded a small profit and 
was difficult to manage, and to apply the sale 
consideration to the extension of the existing 
family business, cannot be questioned by the 
sons. Where the business was not of a specula¬ 
tive nature, the subsequent failure of that 
business affords no criterion for determining 
whether the transaction was originally a prudent 
transaction which the manager of a Hindu 
family, and especially a father was entitled to 
make for the family benefit. [P 610, C 2] 

Peary Lai Banerji and N. l r padhiya — 
for Appellants. 

Uma Shankar Bajpai and Sail a Nath 
Mukcrji —for Respondents. 

Judgment. — The plaintiffs are the 
^ons of Narain, and seek to set aside a 
sale of certain ancestral property situated 
in the village Buzurgwar, which was 
effected by the latter in favour of Madho 

nd others, now represented by the de- 
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fendants-respondents, on b^e 2nd of April, 
1910. The sale was effected for a con¬ 
sideration of Rs. 3,200, the whole of 
which was paid in cash to the vendor at 
the time of registration. The allegation 
of tho plaintiffs was that they were not 
hound by the sale inasmuch as it was 
effected for no legal necessity. The de- 
fendantsvendees, however, contended 
that the property sold was situated at a 
considerable distance from the place 
where Narain was residing, that it yielded 
a very small profit to the family, and 
that the sale in question was effected in 
order to benefit tho family, by applying 
the proceeds to business which was likely 
to yield greater profit. The plaintiffs 
also asserted that the sale was effected 
without consideration and that the proper¬ 
ty sold was of greater value than that paid 
by the defendants-vondees. These facts 
were, however, controverted by the de¬ 
fendants vendees. The Court below found 
that the property in question was not of 
a larger value than that represented by 
the sale consideration paid by the defend¬ 
ants-vendees, that the sale was effected 
for consideration and for the benefit of 
the family, and that the plaintiffs were 
consequently bound by it. We have exa¬ 
mined the evidence adduced in the case 
and are satisfied that the property sold 
yielded a very small profit to tho family, 
and tbit owing to fhe distance at which 
it was situated, tho family found some 
difficulty in managing it. The property 
sold comprised a 5 annas 5 pies share in one 
of the mahals of mauza Buzurgwar, which 
was situated at a distance of about If) 
miles frjm Bardand where the family 
resided. The sale-deed mentioned that 
the village was situated at a great dis¬ 
tance from the family residence, that the 
vendor was unable to make suitable ar¬ 
rangements for its management, and there 
was also a need lor money bo carry on 
business, which could not have been 
obtained except by the transfer of the said 
property. The khewat for 1320 F. filed 
shows that the mahal in which the pro¬ 
perty sold was situated yielded a gross 
rental of Rs. 345 14-6 per year, out of 
which Rs. 139 were payable as laud re¬ 
venue. It is nob clear whether the latter 
amount included the cesses payable on 
account of the estate. But even if it did 
include, the share sold yielded, roughly 
speaking, about Rs. 69 per year, which 
would, in ordinary circumstances, be 
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barely enough for a family consisting of 
a father and two sons, with such other 
members as may have been dependent 
on them tor their support. It is not 
clear whether the family possessed at the 
time any other landed property. The evi¬ 
dence, however, goes to show that they 
had a cloth business which was carried 
on in the name of N a rain and his son 
Jagmohan, one of the present plaintiffs. 
Ham Deo states that in Sambat 1965 
Baijnath and Nageshar had dealings with 
his shop in connection with the purchase 
of cloth, and that in Sambat 1965, which 
would correspond with the year 190B, 
there was a balance of Us. 186 due by 
them under the previous account. Baij- 
nath w as the father of Narain. Me had 
two sons, Nageshar and Narain. Mauri 
Dat states that in Sambat 1966 Narain 
and Jagmohan took cloth from his shop 
and that there was in account in their 
names in his books. He further states 
that there were similar dealings in Sambat 
1966-67 and that cloth worth Us. 847-8-0 
was purchased by them from him out of 
which Rs. 671 were paid to him, and that 
in the following year, Sambat 1867-68, 
they again purchased cloth worth Rs. 1,125 
from his shop, out of which Rs. 1,101-14-0 
were paid by them. Gauri Dat i3 a whole 
sale dealer paying an inc .me-tax assessed 
on an income of Rs. 18,400 per year, and 
his evidence, supported by the account 
books to which he lefers and read with the 
statement of Ram Deo, leaves no doubt 
in our minds that the.-e was a family 
business in cloth carried on at the time 
when the sale transaction in question 
was eflected, and that Jagmohan was con¬ 
cerned in or jointly carried on that busi¬ 
ness with his father. Bandhu Lai, patwari 
of Buzurgwar, states that he was patwari 
of the village for the last 17 or IS years 
and knew the plaintiffs to whose place of 
residence he used to go, and that the sale 
in question was effected by Narain fer 
carrying on business in cloth which exist¬ 
ed from before. The Court below evident¬ 
ly thought that the business for which 
the sale was effected was a new business 
started by Narain. But that is not the 
effect of the evidence which has been ad¬ 
duced in the case. The business wa 3 
evidently a profitable business, for the 
income-tax register for 1918 goes to show 
that Narain was assessed at an income of 
Rs. 1,400 per year on his business besides 
house rent, ft dees not appear when 


Narain died and whether that business 
was continued after his death by his sons, 
namely the present plaintiffs. But even 
if the business eventually failed, that 
would riot affect the validity of the tran¬ 
saction which‘was entered into in 1910 
for the purpose of disposing of property! 
which yielded a small profit and was; 
difficult to manage, and to apply the sale 
consideration to the extension of the; 
existing family business. The business; 
was not of a speculative nature and the 
subsequent failure of that business if it 
did fail, affords no criterion for determin¬ 
ing whether the transaction was original -j 
!y a prudent transaction, which the ma¬ 
nager of a Hindu family, and especially 
a father, was entitled to make for the 
family benefit. 

Under the Hindu law a transfer can be 
made by the manager of a family either 
for legal necessity or for the family bene¬ 
fit. In Hanooman Persaud Panda u 
v. 311. Babooee Mnnraj Kuonwaree (l), 
their Lordships of t he Privy Council 
said : 

‘The power of the manager for an 
infant heir to charge an estate not his 
own is under the Hindu law a limited 
and qualified power. It can only he exer¬ 
cised rightly in case of need, or for the 
benefit of the estate. But where, in the 
particular instance bho charge is one that 
a prudent owner would make in order to 
benefit the estate, the bona fide lender is 
not affected by the precedent mismanage¬ 
ment of the estate. The actual pressure 
on the estate, the danger to be averted, 
or the benefit to he conferred upon it in 
the particular instance, is the thing to he 
regarded.” 

In Girdharee fjal 31 ad dim Thakoor v. 
Kantoo Lai (2), and Mohammad Mondul 
v. Nafur Mondul (5), the same principle 
was extended to the case of sales. The 
decision in Krishna Chandra Ghondhurn 
v. Ratan Ram pal (4) does not apply, be¬ 
cause no speculative development of the 
family estate or business was hereby in¬ 
tended. What was intended was to get 
rid of an estate which was inconveniently 
situated, which had no sir land attached 
to it and was not sufficiently profitable, 

"(1) [1851-57] 6 H. I. A. 371=18 W. B. 811n^ 
Sev. 253 X.— 2 Sutlier 29 “1 Sar. 552 (P.C.) 

12) [1873] 1 1. A. 321 - 14 H. 1,. R. 187 — $2 
W. R. 5G~3 Sar. 3- 0 (P. C.) 

(3) [18911 20 Cal. 8:0 ~3 C. \\\ N. 770. 

(4) [1916J 20 C. W. X. 645 = 35 I. C. 073 - 

23 C. L. -1. 432. 
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and to 3ubsfcitute for it something that 
was likely to yield a larger income by an 
extension of the family business then 
being carried on, The decisions in Gann* 
Prasad v. Ravisarup (5), and Krishna- 
dhan Banerji v. Sanyasi Charan Mandal 
(6) are also inapplicable. 

The a])])eal. therefore, fails and is here¬ 
by dismissed with costs including foes in 
this Court on the higher scale. 

Appeal dismissed. 

(5) [192H GO 1. C. 08. 

'(G) [19191 23 C. W. N. 50D=29 C. E. J. 250= 
5 *. I C. 597. 
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Mukerjj. -J. 

Hafiz Nchal Ahmad —Appellant. 

v. 

llaviji Das —Respondent . 

Criminal Appeal Nc. 906 of 1924 
Decided on 11th December 1924, against 
the order of the Seconi Addl. S. J., Saha¬ 
ran pur. 

it Crim inal P, C. S. 47G U- Appellant dying — 
Appeal abates. 

The language of S. 47G B does not indicate 
that any legal representative c-f the deceased 
appellant may lile an appeal, cr support it on 
the death of the appellant. Hence on the death 
of the appella nt the appeal abates. But S. 404 
has no application to the case. [P.G21. C. 1.] 

M. A. Aziz —for Appellant. 

Nehal Chmd —for Respondent. 

Judgment. —These appeals Nos. 906- 
920 are appeals under section 476-13 of the 
Criminal Procedure Code tiled by one 
Nehal Ahmad who has since died. 

It appears that several people were 
prosecuted on a charge of dacoity at 
Saharanpur, the case being one of the 
now notorious Saharanpur riot cases. 
The learned Sessions Judge acquitted some 
of the accused persons and convicted 
others, Nehal Ahmad was one of the par¬ 
sons who was prosecuted and acquitted. On 
his acquittal Nehal Ahmad presented six¬ 
teen petitions before •she learned Sessions 
Judge asking the Court to take action 
under section 476 of the Criminal Pro¬ 
cedure Code, and t) file a complaint for 
the prosecution of the witnesses for the 
prosecution. Ths learned Sessions Judge 
took action against only one, viz., Badri 
Das, who has filed an appeal. No. 695 of 
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1924. He dismissed the application 
against the rest. Nehal Ahmad came up 
to this Court in appeal. 

Nehal Ahmad is dead, and with his 
death the power which he gave to 
Mr. A. Aziz, Vakil, t) prosecute the case 
on his behalf came to an end. Mr. Aziz, 
yesterday, mentioned these cases, and 
stated that it was possible that he would 
be able to show that without a vakalat- 
nama he was entitled to argue the 
appeals. His argument seemed to be that 
it was after all the duty of the Court 
to take up the prosecution and any mem¬ 
ber of the public could represent matters 
before an appellate Court. Mr. Aziz told 
the Court that he was going away and 
asked for a postponement Mr. Nehal 
Chand, the learned Counsel appearing for 
the opposite parties, objected to a post¬ 
ponement on the ground that his clients 
were already here and waiting for the 
disposal of the appeals Mr. Aziz was, 
therefore, told that if he was going away 
he should hand over his brief (if indeed 
any brief is left) with a brother practi¬ 
tioner to argue the point if he was so 
advised. Evidently Mr. Aziz left no in¬ 
structions ; for nobody is appearing to-day 
on behalf of his client. 

The learned Government Advocate 
appeared and stated that as a Government 
Counsel he had examined the case3 and 
he was not prepared to take up the appeals 
preferred by Nehal- Ahmad and to prose¬ 
cute them before this Court. 

I do not quite see how the learned Gov¬ 
ernment Advocate could come in and 
express his opinion on the merits. Section 
476-B gives a right of appeal to a private 
person and it has nothing to do with the 
Government. Indeed it i3 a Government 
officer who his refused to order a prse¬ 
dition and unless there is an instruction 
to the contrary from tli9 Government 
the learned Go/eminent Advocate is not 
likely to take an application to upset the 
judgment of a Government officer. IJ)w- 
ever, the matter is not of any importance. 
The fact remains that the private 
party who was entitled to move in the 
matter did move, hut has died and 
there is no 'question of any survival of the 
right of appeal. Section 476 B says that 
any person on whose application a civil 
revenue or criminal Court has refused to 
make a complaint may appeal, etc., etc. 
The language does not indicate that any 
legal representative of the deceased ap- 
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pell ant may tile an appeal, or support it 
on the death of the appellant. 

Mr. Nehal Chanel, the learned Counsel 
representing the other side, has argued 
that under sections 404 and 431 of the 
Criminal Procedure Code the appeal abates 
on the death of an appellant. But so far as 
1 can see, the appeal referred to in section 
431 is an appeal either against an acquit¬ 
tal or by a convicted person. This is not 
a case like that. Section 401 has appa¬ 
rently no application, for this is an appeal 
under the Code. 

Although sections 404 and 431 have no 
application, in my opinion the right of 
appeal does net survive. 

I declare that the appeals have all 
abated. 

Appals declared abated. 
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Sul aim an, J. 

.1 mbilea P rasa d —PI a inti ft—A p pel 1 a n t. 

v. 

Madho Prasad — Defendant — Respon¬ 
dent. 

Second Appeal No. 1118 of 1924, De 
eided on 31st July 1924, against the 
decree of the Sub. J., Mirzapur, DC 11th 
April, 1924. 

ir Hindu Law—Alienation by limited owne 
for clearing debts binding on estate—Transferee 
need not prove dire consequences would have re¬ 
sulted if debts n ere not paid. 

A sale by a female owner to pay outstanding 
debts which are a charge on the estate and 
which bind the estate and which could not be 
got rid of-by the reversioners without payment 
is one for necessity and it is not iucumbent ou 
the transferee to establish that some dire con¬ 
sequences would have ensued if those debts had 
not been discharged. 1923 All, 535 Dist. 

[P. 621, C. 2 ] 

Shambhu Nath Ghnube —for Appellant. 

Judgment. This appeal arises out of 
a suit brought by a grandson to set aside 
a sale ceed executed by his deceased 
mother who held the property as the only 
daughter. The only question before the 
Courts below was whether there was legal 
necessity and justification for the sale 
deed. Both the Courts have found that 
this was so and accordingly dismissed it 
On the findings of the lower appellate 
Court the plaintiff's mother executed the 
sale deed in order to pay off a debt which 
had been raised on tie property by her 


own father, who was the last male owner 
of the estate, and to pay off certain debts 
previously raised by her for the purpose of 
maintaining and supporting the present 
plaintiff himself and for the purchase of 
seeds etc. for needs which have been found 
to constitute legal necessity. In my 
opinion the findings of the lower appellate 
Court really dispose of the appeal com¬ 
pletely. 

it is, however, urged on behalf of the 
appellant tint the findings are insufficient 
inasmuch as there is no finling that 
there was pressing necessity. Jt is urged 
that the previous debts were debts on 
mortgages with j ossession and there is no 
finding that the mortgagee was demanding 
payment or that there was any urgency 
about their discharge. 

Reliance has been placed on the case of 
Bandhu Ram v. Ram Kisliun Sonar (1) 
It is to be noted that in that case it was 
the father (who did not represent the 
whole estate for the time being) who had 
executed certain sale deeds in lieu of a 
consideration, the bulk of which formed a 
mortgage debt which was not to fall due 
till long after the sale deed. The pay¬ 
ment was thus premature. On the other 
hand in the present case it was the Hindu 
daughter, who represented the entire 
estate for the time being, who thought it 
necessary to discharge these old debts 
which were due. The payments were in 
no sense premature. It seems to me 
that a female owner as she represents the 
whole estate for the time being is bound 
to manage it to the best of her ability. 
She must therefore be allowed reasonable 
latitude in the exercise ol her powers, 
provided she does not act unfairly towards 
the reversioners. So long as there are 
outstanding debts which are a charge on 
the estate and which bind the estate ana. 
which cannot be got rid of by the rever¬ 
sioners without payment, it is her discre¬ 
tion to decide whether she should pay 
them off or not. I do not think i hat it is 
further incumbent on the transferee to 
establish that some dire consequence 5 

would have ensued if those debts had not 
been discharged. 

I accordingly dismiss this appeal under 
Order 41 rule 11. 

Appeal dismissed. 


(1) cw. m 535=21 A - lAj7354=7l. h. A 
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SULAIMAN AND MUKERJI, JJ. 
Jodha Singh —Appellant. 


v. 

Baden Gokaran D is “Opposite Party. 


Second Appeal No. 355 of 1923, Decided 
on 13th February 1925, from a decree of 
the Dt. J., Agra. 

★ (a) Civil P. C\, S. 151 —Mistake of Court — 
Court can rectify even apart from *S\ 151. 

Even apart from S. 151 the Court has an in¬ 
herent power to rectify the mistake which had 
boon inadvertently c ommitted by itself. 


A preliminary decree for sale was passed in 
favour of the appellant who within three years 
of the passing of the preliminary decree applied to 
the Court to pass a final decree. Notices were 
issued to tho judgment-debtors and the case was 
adjourned from time to time; on one of the 
adjourned dates, the applicant happened to bo 
absent. The defendants never appeared, hi the 
absence of the pirties, the Judge passed an order 
dismissing the suit for default. 


Held', that the order of the Court was wrong 
and that the Court was right in setting it aside 


when the mistake was brought to its notice by 
the party. 1*. 0*23, C. 1 1 

(6) Civil J\ O. 31. It. 5 plaintiff is only to 
apply for final den re. 


R. 5 of O. Mi of the Civil, I\ C. requires only 
this much of the plaintiff that he shall tell the 
Court that a final decree for sil<* has to be pre¬ 
pared. i I\ 023. c. r. 


Baleshieari Prasad — for Appellant. 
Narain Prasad Asthana —for Respon¬ 
dent. 


Mukerji, J. — This appeal raises a 
question of some importance and is ac¬ 
cordingly laid before a Bench of two 
Judges. 

Briefly the facts are these. A preliminary 
decree for sale was passed in favour of the 
appellant and one Dina Nath on the 31st 
of January 1911. The appellant purchased 
the share of Dina Nath in the decree and 
on the 2nd of January, 1914, well within 
three years of the passing of the prelim¬ 
inary decree, applied to the Court to pass 
a linal decree. Notices were issued to the 
judgment-debtors and to Dina Nath who 
had been made an opposite party to the 
application and the case was adjourned 
from time to time. On the 17th ot July, 
1915, when the case was ripe, the appel¬ 
lant happened to be absent. The defen¬ 
dants never appeared. Jn the absence of 
the parties, the learned Subordinate Judge 
passed an order which, though an biguous, 
has been treated as amounting to an order 


dismissing the suit for default. On th e 
2Sth of September, 1916 the appellant put 
in an application before the learned Sub¬ 
ordinate Judge reciting all the previous 
history of the case and asking that his 
application dated the 2nd of January, 

1914 might be revived and a linal decree 
might be passed. He mentioned pointed¬ 
ly that the order of the 17th of July, 1915 
was one which should not have been 
passed. The learned Subordinate Judge 
accepted the petition and passed by an 
cr parte order a final decree for sale. 

At the instance of some of the defen¬ 
dants the ex pirte final decree was set 
aside and the previous application dated 
the 28th of September, 1916 was restored. 

When the application dated the’28th of 
September, 1916 came to be heard, it was 
urged on behalf of the defendants that it 
was a fresh application and that it was 
barred by time. 

The learned Subordinate Judge held 
that the order dated the 17th of July, 

1915 was an order which the Court ought 
not to have passed. He pointed out that 
under the law, namely provisions of Order 
34, rule 5 of the Civil Procedure Code, 
nothing further was needed to he done by 
the plaintiff, the appellant before us. The 
decretal amount had not been paid into 
Court and the plaintiff had done all that 
could he done by him, namely that he had 
put in application before the Court asking 
it to pass a final decree. The learned 
Judge under the circumstances, thought 
that he was justified, nay it was his duty 
to rectify his own mistake possibly his 
predecessor's mistake and he dismissed 
the objection of the judgment-debtors and 
passed a linal decree for sale. 

An appeal was taken to the learned Dis¬ 
trict Judge whe accepted it and dismissed 
the application of the appellant for the 
perparation of the final decree. 

Hence this second appeal. 

11 h is been urged for the respondent 
that the Court of first instance was not 
right in saying that on the 17th of July. 
1915 the appellant had not nothing fur¬ 
ther to do in the case* It was stated that 
he had to prove the assignment. Assum¬ 
ing that the argument is correct, all that 
was wanting was the proof as to the 
assignment; hut that did not give the 
Court any right to dismiss the application 
in toto. It could have only said that it 
would pass a final decree for sale in favour 
of both the appellant and Dina Nath. 
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This argument, therefore, does not find 
favour with us. 

Now the question is whether the judg¬ 
ment of the Court of first instance was 
right. It is clear that if we treat the 
application of the 28th of September, 
1916 as a fresh application, it would be 
time barred. It we treat it as an appli¬ 
cation for review of judgment, it would 
still be time-barred unles we apply S. 5 of 
the Limitation Act to the case. On the 
other hand, there is no bar to the Court 
exercising its inherent authority under S. 
151 of the Code of Civil Procedure and 
rectifying its own mistake. This is exac¬ 
tly what the Court of first instance pur¬ 
ported to do. 

The Privy Council, in the case of Debi 
\Baksh Singh v. Ilabib Shah (l), laid 
dewn, under the following circumstances, 
that even apart from S. 151 of the Civil 
Procedure Code, the Court possessed an 
inherent power to rectify the mistake 
! which had been inadvertently commit¬ 
ted by itself. In the case before the Privy 
Council the plaintiff had died and the 
suit was dismissed for default in ignorance 
of the fact of the death. The legal re¬ 
presentatives of the deceased plaintiff 
made an application to be brought on 
the record. It is clear that no suit was 
pending and an application for substitu¬ 
tion of names could not be made whore 
there was no suit pending. An applica¬ 
tion for restoration of the suit would have 
been time-barren. Vet the Privy Council 
had no hesitation in saying that, in the 
circumstances of the case, the Court was 
bound to correct its own error. 

The case before; us is different in facts 
hut the same principle, as has been laid 
down by the Pri y Council is applicable. 
As already pointed out, the case was ripe 
on the 17th of July, 1915. Rule 5 of 
jOrder 34 of the Civil Procedure Code re¬ 
quires only this much of the plaintiff 
.that he shall tell the Court that a final 
decree for sale has to be prepared. In 
the case of the defendant paying up the 
decretal amount, it is not even necessary 
for him to say to the Court that a final 
decree, discharging the mortgage, has to bo 
passed in his favour. The plaintiff, however, 
is required to make an application and that 

(1) [L913] 35 All. 331=40 J. A. 150=IG 0.0 

104 = 17 C.W.N. 829=11 A.L.J. 6*25= ISC. 

I.. J. 9 15 Bom. L. R. G40 = l4 M. L. T. 

33=0913) M.W.N £(>;- 19 I. C. 527=25 

M.L.J. 143 (P. C.) 


application he did make. If, therefore, no¬ 
thing remained to 1)6 done by the plaintifi 
the Court’s duty it was to pass a final 
decree for sale. The Court has rectified its 
own mistake and we do not think that 
there is any real grievance to tho defen¬ 
dants. 

We allow the appeal, set aside the 
decree of the Court below and restore that 
of the Court of first instance. The appel¬ 
lant will have his costs in this Court and 
in the Court below, which will include 
counsel’s fees in this Court on the higher 
scale. 

A ppeal allowed. 
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Neave, J. 

Dayaram and others —Defendants—Ap¬ 
pellants. 

v. 

Ram Nurain Pande and, others —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 993 of 1922, Decid¬ 
ed on 23rd April 1924, against the decree 
of the Db. J. Ghazipur, D - 19th May 
1922. 

if (a| Civil P. C\, 0. 22, 11. 4 —Joint decree for 
possession passed—Appeal preferred against decree 
—One decree- wider dying and his representative 
not brought on record—Appeal abates as against 
his heirs only , bat the appeal is imperfectly consti¬ 
tuted and cannot be heard . 

Where a joint-decree had been obtained and 
the defendants, appellants had failed to bring on 
the record the representatives of one of joint 
decree-holders, who had died, 

Held: that, though under Order 22, R. 4. Civil 
I*. C. the appeal abated against the heirs of the 
deceased plaintiff only, the result of such abate¬ 
ment was tbit the appeal was imperfectly cons¬ 
tituted and that in the absence of a necessary 
party the Court would uot proceed to decide tlie 
appeal ou the merits. 24 ( \ lf\ N. 44 Foil. 

[ P. 624 C. 1 

(6) Civil P. C., O. z‘2, R. 4 —Joint suit for pos¬ 
session—Prior compromise merely defining shares 
but not perfected—Decree in suit Isa joint decree. 

Where prior to a joint suit for possession, the 
co-shares had entered into a compromise defin¬ 
ing their shares but there was no evidence that, 
the compromise was perfected, 

Held ; that the decree passed in the suit was a 
joint decree. [p. r24, 0. 2j 

(J. .S'. Bag p ci —for Appellants. 

M. L. Agarwala —for Respondents. 

Judgment.— In this appeal a prelimi¬ 
nary objection is taken by the respond. 




G 24 Allahabad 


Bahadur Lal v KvmuEshvr Nath 


enfcs. The suit was brought by three 
persons, (1) Ram Narain Pando (2), Nepal 
Misra and (3) Sheo Prasad Misra. They 
obtained a joint decree for possession 
of certain property and damages. After 
the appeil was filed Rim Narain Pande 
died. Step* for substitution of the names 
of his legal representatives were not taken 
for more than three months after his 
death, when the appellant's application 
was rejectee and it was ordered that the 
appeal should abate at least as against 
Ram Narain Pande. An application to 
have this order set aside was also reject 
ed. The preliminary objection is that, as 
the decree for ioint possession is in fa¬ 
vour of three persons, who are not mem¬ 
bers of a joint Hindu fam'.ly, this appeal 
cannot lie against two of them only. In 
support of this contention, reliance is 
placed on a ruling of the Calcutta High 
Court in Arjam Mirdha v. Kali Kumar 
Chakerbutty (1). In the judgment in 
that case reference is made to a ruling of 
the same Court in Kali Dayal Bhatta 
Charjee v. Nagendra Nath Pakrashi (2), 
where the matter has been discussed in 
an elaborate judgment reviewing the autho¬ 
rities. It was held in this case that, 
where a joint decree had been obtained 
land the appellants had failed to bring on 
the record the representatives of one of 
the joint decree-holders, who had died, 
though under order 22 , rule 4, Civil 
Procedure Code the appeal abated as 
against the heirs of the deceased plaintiff 
only, the result of such abatement was 
that the appeal wa3 imperfectly constitu¬ 
ted and that in the absence of a necessary 
party the Court would not proceed to 
decide the appeal on the merits. A number 
of earlier decisiors of the Calcutta High 
Court to the same effect were referred to, 
in all of which the viev taken was that 
in such circumstances the appeal could 
not be heard, because in the event of its 
being allowed on the merits the 
result would be that the decree would 
be set aside in respect of some of the 
plaintiffs but would remain intact in 
so far as the representatives of 
the deceased plaintiff were concerned, 
and there would he two contradictory 
decrees made in the same litigation. 

The learned advocate for the apppel- 
iants refers to a compromise, which was 


U) 19*23 Cal. 294. 

(2) [1920] 24 C.W.K. 
J. 217. 
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entered into between the plaintiffs to the 
present suit at some time before the suit 
was instituted. He maintains that this 
compromise defined the shares of the 
plaintiffs in this property and that it 
would, therefore, be possible for this Court 
in the event of the appeal succeeding, to 
distinguish the shares of the surviving 
plaintiffs. It does not appear, however, 
that under this compromise any partition 
was perfected or that the parties to it 
ever took action under it. The decree 
obtained by them is a joint decree without 
any specification of shares. In my opi¬ 
nion, the view taken by the learned 
judges of Calcutta High Court is 
the correct one : and, though the appeal 
has abated as against the deceased plain¬ 
tiff only, it cannot now be beard on the 
merits. 

The preliminary objection accordingly 
succeeds and the appeal is dismissed with 
costs including in this Court costs on 
the higher scale. 

Appeal dismissed. 
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Full Bench 

Lindsay, Kanhaiya Lal and Daniels, 

JJ. 

{Lal) Bahadur Lal and another — De¬ 
fendants—Appellants. 

v. 

Kamleshar Nath —Plaintiff — Respon¬ 
dent. 

First Appeal No. 273 of 1922, Decided 
on 21st July 1925, from a decree of the 
Sub-J, Basti, D - 2nd May 1922. 

h -ff Hindu Law—Alienation by father—One 
sixteenth of the total consideration found to be not 
for legal necessity—Sale was upheld. 

It is not correct to Bay that if any part of the 
consideration, however insignificant, was invalid 
and not binding on the plaintiff, as not being in¬ 
curred for legal necessity, the plaintiff is enti¬ 
tled to have the sale set aside. On the contrary 
there is plenty of authority for the proposition 
that where the portion of 'the consideration for 
which no legal necessity can be proved is insigni¬ 
ficant the sale will stand. 

Where, out of the total consideration, about 
Rj. 6,0C0 was found to be for legal necessity and 
about Rs. 250 was not, but it was found that 
these Rs. 250 were actually paid to plaintiff’* 
father. 
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Held ; that tlu sala slonld upheld and tho 
d- fendant should not be made to refund the 
sum of Rs. 250 and odd. 1922 AV. 321, Appr. 

P. 0. Barterji, N. Uptdhiya and Oada- 
dhar Prasad— for Appellant?. 

Shioi Prasad Sinha —for Respondent. 

Order of Reference to a Full 
Bench.— This is the appeal of Lal 
Bahadur Lal who on the 25fch of April 
11)18 bought a 2 annas share in village 
Phulpur from Adit Bahadur, the father 
of the plaintiff. The plaintiff commenced 
a suit for the setting aside of the sale on 
the ground that there was no legal ne¬ 
cessity for it and that in truth there was 
no consideration The learned Subordi¬ 
nate Judge analysed the six items which 
made up the consideration of Rs. 5,99 >/- 
.and we have followed the same 
course dealing with each and every item 
because either the appellants or the res¬ 
pondent challenged one or othsr of them. 
We nead not go into the details of these 
because they present no special features. 

Item fa). The learned Subordinate 
Judge found that item (a) Rs. 3A(>—0—0 
was for legal necessity. Mr. Sheo Prasad 
Sinha has not been able to challenge this 
item. 

As regards item (h) R J . S19-0-0 that 
was disallowed, hut having regard to the 
recent decision of tho Privy Council in 
Raja Brij Narnia v. Manilla Prasad Rai 
i 1), which has been decided subsequent to 
the decision of the learned Subordinate 
Judge, that item of Rs. 849-0-0 must now 
be included. 

Item (c).—The learned Subordinate 
Judge allowed Rs. 1 19-0-0 of the item of 
Rs. 256-0-0; but again it is agreed that 
the whole Rs. 256-0-0 is recoverable. 

Item (d).—No question arises' on ihis 
item, Rs. 250 0-0. 

As regards item (e). — Rj. 1725-0-0 we 

are of opinion that the transition of 
mortgage between the father and (ianesh 
Kunwari was a genuino transaction and 
that this Rs. 1,72 5-0-0 was a debt duo by 

tho father and properly dischargable by 
an advance by the defoninnt. 

U) 1024 P.C. 50=46 All. 95—51 I. A. 129=21 
A. L. J. 98l=L. R. 5 P. C. 1- 2S C. W. N. 
253=16 M. L. J. 23 =5 P. L. T. 1=2 Pat. 
1, R. 41 =-( L£21) M. W. N. 03=19 M. L. W. 
72 = *6 M. L. T. 455 -26 Born. L. R. 500= 
11 O. L. J. 107 -I .P. L. R. 1921 (P. C.) 


Item (f). The learned Subordinate Julgo 
allowed R-\ 1619-8-0 of tho item of Rs. 
2,559-0-0. It is this item? which has 
been the subject of the greater 
part of the argument. Rs. 1, J)0-0-0 
was said to have been the amount 
borrowed from Lal Bahadur Lal to pay 
for the redeeming of ornaments belonging 
to the daughter of Adit Bahadur which 
the latter had pledged. Oomph tely satis¬ 
factory evidence was given showing the 
redemption of Rs. 1,307-0-0 worth, but 
tlnre is m evidence as regards the Rs. 
193-0-0 That amount therefore must ho 
struck off. As regards Rs. ‘00-0-0, pay¬ 
ment of rent, only Rs. 492-1-0 las been 
proved and therefore again Rs. 7-15-0 
was disallowed. An item ot Rs. 200-0-0 
relates to a stamp. The appellants had 
in fact advanced Rs. 200-0—0 to Adit 
Bahadur for the purchase of a stamp in 
respect of a transaction which Adit 
Bahadur intended to enter into with a 
third party. For some 'reason, not mate¬ 
rial to this case, the transaction went off, 
hut nevertheless that money had been 
borrowed and constituted a debt from tho 
father, Lal Bahadur Lal. As regards the 
sum of Rs. 100-0-0 we disallow it on the 
ground that there is no evidence as to the 
circumstances under which this was 
advanced. It is admitted that the final 
amount of Rs. 300-0*0 was one properly 
incurred. 

The addition of all these items allowed 
comes to Rs. 5,735-1-0 and, therefore, 
Rs.259-15-0 u declared to bo the amount 
for which there was no legal necessity. 

When those figures were arrived at 
there naturally arose the question as to 
the form of the decree, and our attention 
has been callel go what undoubtedly is 
a conflict of opinion. We think it 
desirable that this case should he con¬ 
sidered and that a Full Bench should he 
asked to say whether on the figures as 
found by us the sale should he sot aside 
on payment by Kamleshar Nath 
of Rs. 5,735-1*0, or whether the sale 
should be confirmed to Lal Bahadur Lal 
on his paying to Kamleshar Nath 
Rs. 259-15-0, or whether a third course 
should be taken of giving no relief to 
Kamleshar Nath at all. 

The difference between llie views 
taken by Benches of this Court will ap¬ 
pear from a perusal of the follow ng 
casos: — - 
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Ham Dei Kunwar v. Abu Jafar ( 2 '; 
Bach chan Singh v. Kamta Prasad (3); 
Jai Nn rain Pandr v. B hag wan Pande (4); 
Dioarka Iiam v. Jhulai Pande ,5); San - 
miikh Pande v. Ja^arnoth Pande (6); 
Alt. Allah Jilai v. Qnbiz (7); Jiwan 
Singh v. Gaari Shankar (8). 

Reference might aRo be made to 
Thirumalai Appa Mudaliar v. Nainar 
Therm (9) and to Girdharee Lai v. 
A an too Lai (10). 

On the return of the opinion of the 
Full Bench let this matter be put up 
before us again for dual orders. 

[On the case coming up before the Full 
Bench the following judgment was 
delivered.] 

Judgment -On the question which had 
been referred to us by a Bench we are 
of opinion that in this particular case 
the sale should not be set aside but should 
be confirmed in favour of the purchaser. 
The consideration which is mentioned in 
the sale deed is Rs. 5,995, and it is 
found that for only a sum of Rs. 259-15*0 
out of this sum, no legal necessity has 
been established. In our opinion this 
item is an insignificant sum which 
should be left out of consideration in 
deciding the question whether the sale 
should or should not stand. The sale 
was a sale of a two annas share out of a 
five annas 4 pies share, and we have no 
reason to suppose that the precise 
sum for which legal necessity existed 
could have been realised by a sale ot any 
less share than that of 2 annas. 

We need not discuss the case law on 
the subject. The latest ca*o to which 
we have been referred will be found in 
Daulat v. Sankatha (li). That refers 
back to recent decisions which are to be 
found in Jninn.ra.in Pande v. B hag wan 


( ) [100 .] 2. A 1. 4 >4= 0 5 A. W. N. 6S. 

(3) [1910] 32 AH.392=") I.C 5'*'5=7 A L.J. 337. 

(4) 1922 All. 2l = i4 All. GSo=2’> A. L. J. 
021=3 L. R. A. Civ. 427. 

(5) 1923 All. 248=45 All. 429= 9 O. & A. L R. 
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16 ) 1921 All. 108=40 All. 531 = 22 A. Jj. J. 

' 41 7=5 L R. A. Civ. 239. 

(7) F. A. No. 69 o' 1922 decided on 11-6-1921 
by Mukerji and Dalai, 9 J. 

($) F.A. No. 140 of 1922 d. cided on 30-3-1921 
bv Lind ay and Ka ihaiya Lil. JJ. 

( 9 ) 1^22 P. C. F0',=1G .VI. L W. 478= 
3 M. L. T. 149='1922) M. W. N. 801= 
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Pande (4) and SmmuTch Pande v. Jagir- 
nath Pande and Rim Banin Pande (6). 
The whole case law on the subject has been 
referred to in one or other of these rul¬ 
ings. The only authority on which Mr 
Shiva Prasad Sinha for the reipondent 
relies is the case of Dioarka Ham v. 
Jhulai Pande (5). We do not wish to 
criticise the merits of that decision, for 
we are satisfied that on the merits the 
decision was a perfectly correct one, if 
we may say so, but we are of opinion 
that there are certain expressions in the 
judgment which cannot be accepted 
literally and which are expresied too 
widely. We refer to the passage at page 
432 of the report which runs a3 follows : 

‘ If any part of the consideration was 
invalid and not binding on the plaintiff, 
the plaintiff would be entitled to have 
the sale set aside. But if a portion of 
the consideration was good and binding 
on the plaintiff, be would be entitled 
to reimburse it to the defendant. 
The form of the decree in a case of this 
kind should, therefore, be a decree for 
possession in avour of the plaintiff, sub¬ 
ject to his paying to the purchaser so 
much consideration as was required for 
the necessities of the family. This h 
the form of the decree in a suit of this 
kind which has always been maintained." 
Wo do not think, it is correct to say 
that if any part of the consideraiion, 
however insignificant, was invalid and 
not binding on the plaintiff the plaintiff 
is entitled to have the sale set aside. On 
the contrary there is plenty of authority 
for the proposition that where the por¬ 
tion of the consideration for which no 
legal necessity can be proved is insignifi¬ 
cant the saie will stand. That was laid 
down in the case of Girdhari Lai v. 
Kant a Lai (10), and the relevant passage 
ofthat judgment will be found quoted 
in the Bench decision reporte 1 in 
44 All., 683,(4 Ms or again do we think it is 
correct to say that the form of the decree 
in a suit of this kind which has always 0 
been maintained is the form by which 
the plaintiff is given a decree for posses¬ 
sion subject to his paying to the pur¬ 
chaser so much of the consideration as 
was required for the necessities of the 
family. On the contrary there are cases 
in which the suit of the plaintiff has 
failed altogether, i. e., cases where the 
portions of the consideration money for 
which no legal necessity could he found 
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were so inconsiderable as to be liable to 
be ignored. 

The only other matter upon which we 
are called upon to express an opinion is 
whether in the circumstances of this ca3e 
the purchaser is liable to pay to the 
plaintiff a sum of Rs. 259-15-0, for which 
no legal necessity has been held to be 
established. In our opinion the vendee 
in this case ought not to be made liible 
to pay this sura. It seems to have been 
held that this amount was actually paid 
to the father of the plaintiff, and that 
being so, we can see m good reason why 
the vendee should be required to pay the 
money over again. 

Let this answer be returned to the 
referring Bench. 

[When the case came up before the 
Bench of two Judges after the reference 
the following judgment was delivered: ] 
The facts of this case will appear from 
our order, dated 24th of June 1925, re 
ferring a point of law to a Full Bench. 
The point referred to is also stated in 
that order. 

The Full Bench have now decided the 
point and have held that the tale impea¬ 
ched by the son, who was the plaintiff- 
respondent in this Court, should be up¬ 
held in its entirety wihout any condition 
attached to the decree. 

We accordingly allow the appeal and 
dismiss the plaintiff respondent’s suit 
with costs throughout. The costs in this 
Court will include counsel's fees on the 
higher scale. 

Appeal allowed. 
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Full Bench 

Me AES, C J., Mgkerti and Banerji, 

JJ. 

Raggha —Appellant. 

v. 

Emperor -Opposite Party. 

Criminal Appeal No. 356 of 1925, 
Decided on 5th June 1925, from a con¬ 
viction of the S. J., Farrukhabad. 

if if (a) Evidence Act. S. 2t -( Mears , C. J ., 
and Banerji, J) Retracted confession can alone be 
the basi* of conviction — (M'ker\l, J. contra) — 
For rej ding c nfcsslon positive pro >f of threat 
etc., Is not necessary. 

A man of sou id mind and full age, who makes 
a stae nenfc in ordinary si nple lan<?uag9, must 
be bound by the language of the s'atemerit aud 
by its ordinary olain mea ing. If the statement 
is believed bv the Cour*- to be true, and if the 
Court is satisfied that there was nothiug of the 
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niturs referred to in S. *24 of the Evidence Act, 
no improner conduct cf anybody, b it that the 
man of his own notion made a confession, and 
if that confession can legally be receivable in 
evidence and is corr borated, the plain simple 
meaning of the words used by hi n must have 
their full and proper significance, and the act 

spoken should be given its legal consequence. 
y \P. 63D, C. 2] 

Per Makerji, ./■.—Confession in a criminal case 
is another name for admission in a civil case. 
Both are dealt with in the Evidence Act and 
under S. 31 of that Act an admission is net con¬ 
clusive. The language of S. 24 will snrw that 
to reject a confession it is not necessary that 
there should be positive proof to establish that 
the confession has been obtained by u f e of 
threat, peisnations, etc. Anything from a barest 
suspicion to positive eviden e would be enough 
for a corfession being discarded. The weight, 
therefore, that has to be attached to a confession, 
in the v ew of the legislature, is small. 1025 
Cal. 587 Foil [P. 634. C. 2 ; P. 635, C. 1] 

A c r ufission in its normal state, is an entirely 
suspicious artcle. A retracted confession is 
worse. The Court should not lose sight of 
the fact that, assuming that a prisoner had 
been induced to confess he will net unlikely 
assure the Magistrate that his confession was 
voluntary, knowing that he will leave the Magis¬ 
trate’s presence in the custody of the police and 
remain in their custody for many days to come. 
(8 B. H. C. R. 126 Ref.) The use to be made of a 
confession is really a matter of prudence rather 
than of law. IP Bom. 728 Foil. [P. 635, C. 1 & 2] 

if if (b) Renal Code, S. 300 —Murder proved by 
retrac ed confession — Dead body not discovered — 
Sc itenr• should b’ one of death {Mears, C.J. and 
Banerji, J .; Makerjl, J., contra.) 

If one is satisfied that m irder was committed 
the app- priate punish nent should follow. The 
discovery of the body is not a material circum¬ 
stance. It is thje murder which is the thing to be 
regarded, tbit is to sav, the killing of a human 
being by one or more human beings without just 
cause or excuse. It is not the finning of the body. 
The absence of the body is a circumstance which 
makes it necessary to pr ceecl with the greatest 
care and caution, aud one must never confirm a 
sentence of death, unless one feels completely 
satisfied ah ut it. If there is such an elemeut 
of doubt to render a Judge in the lea;t degree 
uneasv. the proper course is not to change the 
nature of sa ite 103 from death to transportation 
for life, but to acquit the man altogether. 

[P. 631, C. 2] 

Per Makerjl, J .—Where the dead body does 
not appear and the factum of deitli is establish¬ 
ed by n >thin 4 but a retra.tcd confession, there 
is a suitable case where a sent 3 nee of transpor¬ 
ts on maybe awarded instead of the heavier 
beuteuce. 1924 All. G62 Rel. on. [P. 05., C. 1] 

Umz Sh-i'ilcar Bzjpi/ and K. N. Laghate 
—for Appellant. 

G. W . Billon —for the Crown. 

Mears, C. J.— This i9 the appeal of 
Raggha, caste Kurmi, age 24, from the 
convictio 1 of the lsarned Sessions Judge 
of Farrukhabad, who, on the 21 it of 
April 1925, sentenced him (Raggha) to 
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death in respect of th9 murder of one 
Mangli. 

The curious feature about this case, aud 
which rendered it advisable, in my opi¬ 
nion, to seek the assistance of a third 
Judge, was that the body of Mangli was 
never recovered. 

The facts can be stated very shortly. 
There had been a long standing quarrel 
over a piece of land in Balipurwa. 
Raggha, with the aid of other people, had 
forcibly dispossessed Mangli. Mangli had 
recourse to the Courts, and on the oth ot 
December, 1021, he being the plaintiff in 
a suit, was declared by a judgment on 
that date to have the right to the posses¬ 
sion of this land. Tnat decision, and 
possibly another circumstance connected 
with Mangli, namely, that he was said to 
have taken a Gadaria woman into his 
keeping, may have male Mangli an object 
of enmitv to a number of people. But at 
all events, Mangli was beyond any ques¬ 
tion alive on the afternoon ot the (ith of 
December, and his movements have been 
traced on that dav with complete accu- 
racy up to the point when he was at the 
village Beta, about a mile distant from 
his home. From that time, when pro 
bably it was beginning to be dark, Mangli 
has never been seen alive by anybody. 
Not having returned home, his relatives, 
after a time, became uneasy, and having 
learnt of his movements from tho Cmrt 
towards his home, they began to make a 
search, aud on the 8th of December, 
probably when the light was failing, 
Jag in Nath passing along a nail which 
would be tho way which Mangli would 
take if he were proceeding towards his 
home, found four patches of dried blood. 
Jagan Nath went back and brought 
another wnness. They examined the 
marks, and eventually on that same after¬ 
noon they went to the thana and undo 
the first information report. Therein 
they set out that there had been the liti¬ 
gation relating to land and the name of 
Raggha, the accused in this case, is the 
First name suggested as odo of the men 
who might be the cause of Manfli’s dis¬ 
appearance. From the 8th to the loth 
no step was taken. On the loth the Sub- 
Inspector returned to his thana and com¬ 
menced his investigation. He having seen 
where the blood stains had been, the blood 
and the earth having been previously col¬ 
lected and sent to the Imperial Serologist. 
the Sub-Inspector called certain suspected 


persons to appear at the nala. Amongst 
them was Raggha. When Raggha was 
asked to walk acrojs the place, he showe I 
signs of great uneasiness and apprehension. 
Laltu, another suspect, was equally 
agitated. He is not before the Court. The 
Sub-Inspector thereupon took them back 
to Balipurwa and questioned therm 
Rxggha made a statement—what that 
statement was in its terms wa do not 
know. Laltu corrob rated the statement 
with the result that a search was made 
in a large and deep pool in the river 
Aisan, about mile away from the place 
where the marks of blood had hzen found. 
A diver having been sent in and this pool 
having been dragged the result wa 3 that 
various articles of clothing, 4 or 5 in 
number, were recovered from that pool, and 
were subsequently satisfactorily proved 
to have been the property of Mangli. 

These articles have l)3en exhibited in 
this C )urt, and there can bo no question 
that from their appearance they have 
hoen bitten through and torn and dragged 
about by crocodiles and possibly by 
smaller creatures such as fcurths. One 
particular garment shows a hole of about 
2 feet square and the elges of the 
garments are frayed and ragged and show 
teeth marks. 

Rag^ha, being under arrest, was taken 
on the 17th to Fatehgarh, and at 3-30 in 
the afternoon of that date he appeared 
before Mr. Chakravarty, a Magistrate of 
the first class. When he came before Mr 
Chakravarty he had already apparently 
decide:! to make a confession. Very pro¬ 
bably Mr. Chakravarty, who has been no 
doubt most rightly described as one of the 
most experienced Magistrates in the 
district, did not immediately record that 
confession but gave Raggha advice and 
caution. He explained to Raggna that ho 
was not bound to make any confession, 
and that if he did make a confession, there 
wa3 a likelihood that it might be used in 
evidence against him. Now in this Court 
we arc all very familiar with those words 
and they may, to some of us, have lost 
some sense of weight and consequence, 
because we have heard them very fre¬ 
quently. But Raggha was a man brought 
before the Magistrate and told on that 
afternoon that there was no need for him 
to make a confession ; that the law did 
not demand it ; and that if he did confess, 
what he said might be used in evidence 
against him. The Magistrate having given 
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that caution to Bxggha sent him away to 
think the matter o/er, and d cl not see 
him again until 12 o'clock .the nexi day. 
Therefore Raggha had ‘20 hours in which 
ta review hU position ind to think oisi 

whit ha hafl haen told, free from any 
influence. When he appeared again before 
Ghakravarty at noon on the lath 
ayain Mr. Ghakravarty cautioned him and 
Raggha said that he wished to make a 
c mfession ; that he was doing it freely : 
that there had hean no threat and no in¬ 
ducement ; and that nobody had told him 
that if he were to make a confession he 
would be acquitted ; that he was not in 
any way being forced ; and that he would 
make a free, full and true confession. 

Now, in my opinion, there is nothing 
more that human care can do, than 
to talk to a man about to make a conies- 
sion as the learned Magistrate did. The 
result was that Raggha persisted in bis 
wish to make a confession and he made 
one, which I propose to refer to, not in its 
entirety hut to extract from it certain 
p issages which I consider to be oi great 
importance. I may state that the im¬ 
pression the confession leavos upon me is 
that Raggha was a vary clear headed, 
intelligent man, and if any part of the 
confession need bo brought forward in 

truth of it, 1 will refer to the lines 4‘2 to 

54 on page 13 of our printed record where 

he states the facts with a power of com- 

pression and clearness as well as a trained 

advocate could do. . 

“ 1 had 20 bighas of cultivation in 

Balipurwa. la Asarh last Jodha and 
Mangli sued me in the Civil Court over 
that land. The 3rd of December was 
iixod for delivory of judgment. The judg¬ 
ment was not delivered on that day ; hut 
my pleaders told me that I would lose the 
case. The judgment was delivered on the 
Friday following. 1 lo3t the case. There 
wore ten men with me ; they e\ 3n gave 
evidence for me. They were Permeshri, 
Brahman o' Rakha-ka-purwa, Chatar 
Kurmi, of Rakha ka purwa, Manna Brah¬ 
man of Rakha-ka-purwa, Kampta Brah¬ 
man of Rakha-ka-purwa. Gayadin Kurmi 
of Bali ka purwa, Mangli Kurmi of Bali- 
ka purwa, Laltu. son of Mangli, ot Bub¬ 
ka purwa, Ishri Kurmi ot B di-ka-purwa, 
Ruttu Kurmi of Bali ka purwa, Anga 
Kurmi of Bali-ka-purwa. All these ten 
men were pre-ent in Court on Wednesday, 
and on Friday only Mangli, accused, and 1 
were present. We all eleven men con- 
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spired bolh on Wednesday and Friday to 

murder Mangli. , , 

As will be seen there appoars what 
may be a printer's mistake in the use of 
the word ' accused ’ after Mangli mstea 
of the word “ deceased,” I am impress¬ 
ed by the clarity of that state rent. 
Now the confession makes it perfectly 
clear that Raggha took a leading part 
in this matter. He started to track 
Mangli, deceased, who went to bam 
Mian. He and another followed him 
from Sarai Mian to Behta and met the 
other nine men at a nala, a distance 
of 3,'4ths of a mile from Balipurwa. They 
gave to them the information that Mangli 
was near at hand in Balipurwa, and then 
they lay in wait. The confession shows 
that this man was such a close participant 
in the murder that a dhobi which he had 
used as head-dress was “spattered over 

with blood. 

The confession also records that it was 
owing to the information which he gave 
to the pelice that the cloth* were re¬ 
covered from this deep pool one and a 
half mile away from the scene ot the 
attack. Now I have intentionally left 
out for the moment the story of what i*> 
said to he the murder. The accused 

describes the assault in this way : 

Mangli, deceased, arrived at the saic 

nala when it was dark. As soon as he 
got down the nala, But.tu hit him bar 
with a lathi. Mangli, deceased, cried out 
and ran. The others then followed him 
and caught hold of him. Puttu and 1 
were on the other side of the nala. They 
dragged Mangli, deceased, 20 or 25 paces 
to the east and beat him very badly wiuh 
lathiei. Village Bahadurpur is at a dis¬ 
tance of 9 or 10 fields from that place. 
There was heard some noise there. There¬ 
upon we left Mangli, deceased, lying there 
and ran away. We came back there two 
hours after. On our return we found 
that Mangli was dead. We tied up the 
dead body of Mangli in his dhussa 
per). There were some articles 
jhola (bag), such as lota, string, 
etc. There was also his lathi. We took 
the dead body and the said articles and 
went to the river. We loaded the jhola 
(big) and the dhussa (wrapper) with earth 
and threw them into a kund (dee]) place 
in the river). We also threw the lathi 
into the river which floated away.” 

Corroboration of this conlession 
be found in the fact that the place 


(wrap- 
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Raggha said the clothes hid been throw 1 1 
in fact pro7ed fcj be the place. When the 
clothes ware brought o the surface they 
weie found to have been at onetime 
loaded with sand, and indeed the sand 
was still in them. It happened that the 
search proved unavailing in so far as the 
finding of any trace of the body of 
Mangli, and that is the circumstance 
which has been spoken of as creating a 
difficulty in the case. 

The circumstances, apart from the 
confession, which point to Mangli having 
met his death, have been sum narised by 
Mr. Dillon, and he points out that Mingli 
was last seen on the afternoon of the 6th 
of December within a mile of his house 
and half a mile from the nala anl at a 
point where in the ordinary course ho 
would have crossed the nala on his way 
to his house. He states that apparently 
there was no motive for Mangli to dis¬ 
appear. He'had in fict been the winning 
party in the litigation and Mr. DiF 
Ion, reiias of course upon the infor¬ 
mation by which the clothes were i'oc je¬ 
ered, and he cills in aid the fact that the 
very appearance of the clothes, presented 
to us in thU ( (Jeurt, showed beyond any 
doubt that “something edible ’ had been 
wrapped in those clothes, something 
which would appeal te crocodiles. There 
is evidence that crocodiles and alligators 
lived in this river. 

On the ISth of February Raggha with¬ 
drew the confession and said : 

1 made such confession through the 
fear of the darogahji. Darogahji caused 
ma to he in water till midnight, and 
caused my dhoti to he removed, and both 
my hands to he cied to a cot. This was 
why I made the confession. I made the 
confession as I was asked by the daro¬ 
gahji to do so.” 

When the darogah was in the box, not 
a single question of any kind w is put to 
him in cross-examination, to suggest thit 
he had done any of these monstrouslv 
improper things, or that he had done any¬ 
thing at all in violation o: his duty. One 
knows the coramoD argument that is used 
when one points out the omission. It is 
that the darogah would have denied it. 
The answer to that is that if you are 
going to charge a man with such conduct, 
you ought to give him an opportunity of 
explanation by putting the charge defini¬ 
tely to him. The darogah might have 
been able to prove that three or four 


persons were throughout in the company 
of thi darogah and the accused through¬ 
out the time, or the darogah might have 
been able to prove convincingly that his 

interview with the accused listed only a 

lew minutes. Ram Dayal, who ha 3 cemo 

forward, says that the Sub Inspecjor 

shouted at him and threatened him. That 

na3 n °k ( followed up and one does not 

know when that was supposed to have 

been dene, bit there is nothing to prove 

the^suggestion thu the man was put into 

wa^er till midnight, j do not accept this 

statement of the aecused in the slightest 

degree, any more than I accept the 

grounds of appeal which were furnished 

to this Court in which the darogah is said 

to have told him that if he did what the 

at ogah a 1 vised, he would be made wit- 

nes* for tha Crown, and thu*. be acquit- 
te i. 

In these cases of confession whenever 
one wishes t d draw the ordinary inference 
fi-oni tha plain statamants of the accused, 
one is in variably told that ha is “only an 
ignorant pillager. Ignorant villagers" 
give evilonca in Civil Courts with great 
aouman, they ciri y on agriculture or vil 
lags trade with success, they are unite 
in tha normal village life aid take a 
greater or leas degree of interest in 

u a 1 , rs «''. 0 -' 1 • provincial and national. I 
think ignorant villager" ie a misnomer 
and that whatever usefull function that 
phrase may have served in influencing 
Courts in tha past, its range oughj to be 
reatnoted in this, the year 1925. I am 
of opinion that a man of sound mind and 
full age, who makes a statement in ordi¬ 
nary simple language, must be boimd 
by the language of the statement and 
by its ordinary plain meaning. If 
tie statement is believed by the, 
Court to be true, and if the Court 
is satisfied tha; there wa 3 nothing 
ot the nature referred to ; n S. 24 of the 
Evidence Act, no improper conduct of 
anybody, but that the man of his own 
motion made a confession, I am opinion 
that, if that confession can legally he 
receivable in evidence and is corroborated, 
the plain simple meaning of the words 1 
used by him must have their full and' 
proper significance, and the act spoken to 
b3 given its legal consequence I dissent 
entirely from the view thit when an ordi¬ 
nary villager says that ha hit a man on If 
the h9ai with a laffii that those words 
are not to he given the weight which 
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would be attehed to them if they issued 
from the lips of an educated man,, provid¬ 
ed always, as A have said, that tho man 
has not been the victim of malpractice, 
threat or inducement in making such 
statements. Be )ple must be responsible 
for what they say as well as what they 
do. 

This case furnishes a most excellent 
illustration of what I mean, and I need 
seek no other. The principal questions 
we have got to consider in this case are, 
Was Mangli killed on the evening of the 
Gbh of December in such circumstances as 
to constitute a murder ? If so, was the 
accused one of the murderers ? The first 
essential is that we must be satisfied that 
Mangli was a dead man on the evening 
of tho 6th of December. I have alrealy 
mentioned the various circumstances that 
Mr Dillon points out as being indicative 
of the death of Mangli. When we come 
to the confossion of Raggha, we li id that 
he says : On our return we fouud that 
Mangli was dead/’ He then describei 
how the body was carried away .to the 
pool and how disposed of. How cxn 
Government or the work of these Courts 
he carried off in any degree satisfactorily 
if we a'e to say that a statement of that 
simple kind, given under circumstances of 
the gravest solemnity, is nob to bo accept¬ 
ed as of wall understood import by the 
man who uttered it ? He may of course 
bo wrong in his inferonca that Mangli was 
dead, bub his confession must at least be 
taken against him to the extent that he 
believed Mangli to be dead. I believe 
Raggha whan he says that there was a 
quarrel of long standing, that there was 
litigation ending ad verse y bo him, that ho 
tracked put Mangli, tLab he gave informa¬ 
tion to the oiher persons, that there was 
:a general agreement to murder him. I 
accept the way in which he describes the 
assault, the dispersal of the assailants be- 
jeause they believed that the villagers of 
Bahadurpur were aroused. I accept the 
fact that they returned to Mangli and 
1 certainly accept his statement that 
eventually Mangli was found to be dead. 
I also accept the story as to what hap¬ 
pened subsequently. 

In these circumstances what is the posi¬ 
tion? Why should not the ordinary con¬ 
sequences follow? Here we have a brutal 
murder, perpetrated undoubtedly by a 
considerable number of persons ; at all 
events, there were enough men to enable 


them to carry the body l]/& miles. The 
man was struck down, dragged, beaten 
and eventually found to bo dead. There 

is, as far as I can see no extenuating cir¬ 
cumstance whatever. Raggha was a par¬ 
ticipant in the matter from the beginning, 
the known o eject of it being to kill 
Mangli. 

It is said by Mr. Eaghate that we 
should not pass the sentence o:‘ death, bub 
should pass the lesser sentence of trans¬ 
portation for life. Why? -If one is 
satisfied that murder-was commi ted, why 
should not the appropriate punishment 
follow ? It is tho murder which is the 
thing to be regarded, that is to say, the 
killing of a human being by one or more 
human beings without just cause or ex-, 
cuse. It is nob the fin ling of the h)dy. 
The absence o! the body is a circu nstance 
which makes it necessary tj proceed with 
care and ciution. But I say that in every 
case of murder one has to proceed with 
the greatest care and caution, and one 
must never confirm a sentence of death, 
unless one feels completely satisfiei about 

it. If there is such an element of doubt 
as to render a Judge in the lent degree 
uneasy of mind, the proper ccurse is not 
to change tho nature of sentence, from 
death to transportation for life, hut to 
acquit the man altogether. Hiving my- 1 
self not the slightest degree of uneasy feel¬ 
ing about this matter I believe it is my 
positive duty in the circumstances to 
accept the plain, definite unqualified state¬ 
ment of Raggha ‘‘on our return we found 
that Mangli was dead ". Believing it bo 
be my duty to accept that, recognising 
that it 13 the death which constitutes the 
crime, and not the recovery of the body, 
and recognising also the excellent reasons 
which have been given for the failure to 
find tho body, I am of opinion that the 
decision of the learned Sessions Judge 
was in every way correct, and that he 
passed upon Riggha tho only sentence that 
should have been passed, namely, that of 
death. In these circumstances my opi¬ 
nion is that the decision of the learned 
Sessions Judge should he confirmed, and 
that the sentence of death passed upon 
Raggha should be duly carried out 

Banerji, J. — Three po nts arise in 
this case. The first is: Was M ngli, killed 
on the 6th of December? The second is: 
\\ as Riggha one of the persons responsi¬ 
ble for the murder of Mangli.? The third 
is: \A hich of the two sentences, namely, 
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death-or transposition for life, is the pro¬ 
per sentence in this case? 

It has been proved by the evidence of 
Laltu and Jagan Nath that on the 5th of 
December Mangli came back to his house 
and informed his brother and relations 
that he had won the case against Raggha 
and that he was going the next day to 
deposit in Court the costs of execution. 
Daltu and Jagan Nath say that on the 
morning of the 6th Mangli loft his house 
with a certain number of articles and with 
some money, for the purpose of getting 
the decree, he had obtained against 
Raggha, executed. We have the evidence 
of Ram Narain to prove that Mangli was 
seen on the way frjm his house to the 
Court and it has been proved beyond 
all reasonable doubt that Mangli was 
in Court, that he indentified one Mullu 
in the Court of the Munsif where Mullu 
had a case which was compromised. 
Jt is further proved by the two clerks of 
the pleader Jogeshar Prasad that Mangli 
deposited Rs. 24 for executing the decree 
which he had obtained against Rxggha 
forthwith. The nex; we hoar of Mangli 
is IV jm Mullu, who says that, he left the 
Court at about 4 o’clock and ho was fol¬ 
lowed by Mangli. They came together to 
Debt a and there they parted, Mang'i going 
in the direction of his house in Balipunva 
and Mullu to his house. That was whon 
M ingli was last soen. It is no; suggested 
anywhere by the defence that there was 
any object or reason why Mangli should 
have disappeared without leaving any 
trace. It is not suggested that there were 
wild aiimals prowling about the jungles, 
which could have eaten up Mangli. Lallu 
went and cnaie a report at the police 
station on the night of the 8th of Decem¬ 
ber where he not only described the 
enmity he had with Raggha but also gave 
details of the search he had mxde, the 
information which he had got from Mullu, 
and described the clothes that Mangli had 
on him. It is not cmtrovertsd that in 
consequence of the report the head con¬ 
stable proceeded to a spot ueir a nala 
which was between Behta and Bxli- 
purw.i, and which Mangli wuuld have bar I 
to cross if he was going to Bilipurwa 
where his home was. The head consta¬ 
ble proves that several patches of blood¬ 
stained mud were found there. The blood¬ 
stains have been proved to contain humm 
blood. We hear nothing further until the 
15th of December when the Sub-Inspector 
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came on the scene. The Sub-Inspector 
tells us that ho made enquiries in the 
village, took the statement of Mullu, and 
then tock the persons mentioned in the 
lirst report as suspects to the scene of oc¬ 
currence, where the blood patches were 
found, and on account of Ihe suspicious 
conduct of two of the persons, Raggha 
and Lallu, he arrested them. Raggha 
made some statements to the Sub Inspec¬ 
tor, and in consequence of that state¬ 
ment the Sub-Inspector, Raggha and some 
witnesses proceeded to a place miles 
from the uciln, where the blood had been 
found, an 1 there in the presence of 
witnesses Raggha said he would shew 
the place where the body and the clothes 
hai been thrown. Raggha showed the 
place were the body had been 

put cown, the place where earth had 
been taken from, the position in the 
river where the body had been 

thrown. He said the earth had been 
taken in order that it might be put in the 
clothes to prevent the body from floating. 
There was a holo showing where the 
earth bad been taken from. In the pre¬ 
sence of Lalman, the malha, Raggha 
showed the p)ol in which the body had 
been thrown, and certain articles which 
have been put up as exhibits in this case, 
were found in the pool, and it has been 
proved beyond doubt that those articles 
belonged tu Mangli and that Mangli had 
them on the morning of the murder. 

I am of opinion that this is sufficient 
to prove that Mangli is dead. 

Th8 n°xt point for consideration is whe¬ 
ther kaggha was one of those who were 
responsible for the death cf Mangli. I 
have no doubt in my mind that .Raggha 
was one of those persons who- 
were responsible for the death of 
Mangli. It is proved beyond all doubt 
tnat early in July Raggha came hack to 
this village anJ forcibly took possession 
of 20 bighas of land, which has been found 
by a Court of competent jurisdiction to be 
that of Mangli, hut which Raggha still 
persists in exiling my oocupxncy holding’’ 
in the p3tition which he has submitted to 
this Court. It is not shown that Raggha 
hid ample means, or funds, and that 
these 20 bighas meant nothing to him.. 

It is unusual to find that a villager would 
execute bis decree the day after he obtain¬ 
ed it, aol in this case we find that 
Mangli lot-ended and did intend to execute- 
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bis decree forthwith. Mangli had not 
taken the law into his ovn hands iri 
trying to forcibly eject Raggha, a state ot’ 
things which we ordinarily find when a 
man takes forcible possession of another’s 
land. S3 that Raggha had not only a 
motive, but a very good motive forgetting 
rid of Manj.li. He was exasperated 
at this all and it is not at all 
surprising to me that he would conspire 
with others to kill Mangli. The only 
evidence which conclusively shows the 
guilt ot Raggha is his own confession. I 
inmt state that the confession as recorded 
by Cnakravarty, was recorded with much 
greater care than is ordinarily done. It is 
proved beyond all doubt that Raggha was 
sent hack from the iMaghtrafco’s Court to 
the Jail, and net in the custody of the 
Sub Inspector who ;vas investigating the 
case, on the day when he was first put 
up before tho Magistrate for his confes¬ 
sion to be recorded. Raggha was brought 
back at 1*2 o’clock from the Jail, and I 
cannot lose sight of the fact that the 
policeman, who must have been in charge 
of Raggha, could not have been the police¬ 
man ol the police station concerned with 
the investigation of the case. Although 
various pleas have been urged by Mr. 
Raghate on behalf of the accused to show 
that this confession mu 3 t be held to have 
been brought aoout by soma indu:emeLt, 1 
cannot find anything lrom the record to 
suggest any ac: by any of the policemen 
concerned which I would call suspicious, 
and unless and until I am of opionion 
that something suspicious had been done, 
I cannot wipe out the confession which 1 
believe, taken with other evidence, shows 
to me that Raggha was one of the persons 
concerned in tho murder of Mangli, and 
that he was one of the chief offenders in 
toe case. Noth.ng has been shown to 
suggest that anybody else in the village 
had a greater motive than Raggha to kill 
Mangli. Nothing has been shown why 1 
should assume that Raggha had taken a 
minor part m the lullirg when he had the 
greatest motive for the killing. 

Tho last point is what is a suitable 
sentence to \ ass under the circumstances 
of this case. If 1 had the slightest 
doubt as lo the guilt of Rag,ha, I would 
certainly give him the benefit of it, and 
direct him to bo acquitted. I have none. 
Theie aie no circumstances in this ca e, 
such as an act ol Mangd which had been 
of gr. at annoy an-e t j Raggha, or an act 


of Mangli although legal }et morally 
wrong, or such provocation by Mangli 
which might not come under the 
definition of grave and sudden provoca¬ 
tion hut pro vocation as understood in 
the ordinary language, so that- I would 
give Raggha a lesser sentence. 1 have no 
hesitation in agreeing to confirm the 
sentence of death passed upon Raggha. 

Mukerji, J. —1 have the misfortune 
to differ slightly from the judgments 
that have just been delivered in the 
case, 

The facts of the case have already 
bean given and 1 will state only so 
much as may have a direct hearing 
on what 1 am going to say. 

About 11 to 12 years ago one Murli 
died and there was a dispute about the 
property held by him (some lands) bet¬ 
ween the appellant’s father Jhunni and 
the deceased Mangli and his bro¬ 
thers. Tnere was a litigation in which 
the appellant’s father lost: The father 
and son then left the_ village and went 
to live in the adjoining district of 
Cawnpore. In July 1921, apparently on 
the invitation of some of the people of 
the village, Bali ka purwa, in which 
Murli lived, the appellant came there 
and tried to recover by force posses¬ 
sion over tho property which had b sen 
lost in suit by Ins father. Mangli, the 
deceased, lodged a complaint before the 
police and filed a civil suit. The suit 
succ3eded on the - r 3dh of December, 1924. 
On the Jrd of December 1921 the ajn 
pellant knew that he was going to lose 
the ca3e although the judgment had not 
yet been delivered. On the morning of 
the 6th ol December the deceased went 
to the place where tht‘Munsitf, was situat¬ 
ed viz., Sarai Miran, with a view to hand 
over tlie costs ol execution to his counsel. 
Jt appears, oi the confession of the ap- 
pellant, that he also followed Mangli 
apparently with a view to see wlnt he- 
was doing. It has been definitely es¬ 
tablished that Mangli went back home¬ 
wards towards the evening and arrived 
a3 far as the village of Behta. 
There he took a little rest at the house 
of the witness Ram Narain and then 
started for home. There is no evidence, 
apart from confession of the appellant, 
as to what happened to Mangli after 
that. The witness Mullu, who had seen 
the deceased at Sarai Miran on the 6th 
of December, asked cisually the deceased’s; 
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brother Lain where the deceased was. 
He was informed that tjho deceased 
hai not come back. Mullu t >ld Lalu 
that the two had left Behta together, 
each on his way home. This cau ; ed 
some anxiety in the minds of Lalu and 
his brothers, and a search was made. 
On the evening of Sunday, the 8th of 
December, some blood marks were found 
beside the foot-path that led from Behta 
to Bail-ka purwa and it wan suspected 
that Mangli had been murdered. A re¬ 
port was accordingly lodged at the thana 
at 8 ]). m. on the 8th of December. 
A head constable was in charge of the 
thana. He at once went to the spot 
and collected what blood marks wore 
to be found on the spot. It appears 
that between the 9th and 14th of De¬ 
cember nothing further was done. On the 
lotih of December the Sub-Inspector 
appeared on the scene (he was away 
between the 8th and the ltth December) 
and started investigation. In the first 
information report certain names had 
been mentioned and among them was 
prominently the name of the appellant. 
The Sub-Inspector collected the people 
who had been mentioned in the report 
and tried a sort ot experiment in order 
to guess which of them, if any, took 
part in the murder. He thought that 
one Laltu and the appellant Raggha 
showed some sign of nervousness and 
he got them arrested. Then, says 
tho Sub-Inspector, some information was 
furnished by the appellant and on foot 
of that information a deep place ia the 
hod of the river Aisan was dragged and 
clothes aod other articles, which were 
subsequently identified as the property of 
tho deceased, were recovered. Tho ap¬ 
pellant was sent, on the ground that 
he was inclined to make a statement, 
to the headquarters, and he arrived 
there on the 17th of December 1921. 
He was placed before a Magistrate who 
took the precaution of sending the ap¬ 
pellant back into jail custody with 
the idea that he should think over the 
matter before he made any statement. 
The appellant was produced before the 
Magistrate on the 18th of December, 
and he made a long statement which 
has been accepted by my learned bro¬ 
thers and myself as substantially a correct 
statement of facts. The appellants stat¬ 
ed the facts, including the litigation that 
had taken plac3 between the appellant 


and the deceased and his brother. Ho 
mentioned certain persons who, be said, 
had taken part in the murder arid add¬ 
ed that he handed a dhoti which had 
blood stains to the Sub-Inspector. 

It has been conceded that, aj a v t from 
the confession of the app» 11anfc, there is 
not enough evidence to show that the 
appellant was concerned in the murder 
of Mangli. A} art from the confession, 
tire is ne evidence to e tahlish conclusive¬ 
ly that Mangli wa9 in fact murdered. On 
the qius‘ion of conviction I am quite 
satisfied that there is no clear reason 
to reject the confession of the appellant, 
ho having failed to raise in my mind 
any doubt as to the genuineness of such 
confession. I hold with my Lord Chief 
Justice and my brother Banerji that 
the appellant was present at the time 
of murder. that he was one of tho per¬ 
sons who had planned the murder and 
that he is guilty under S. 302 of the 
Indian Penal Code read at least with 
S. 114 of the same Code. 

• 

The point on which I have the mis¬ 
fortune to differ is the question of sen- 
terce. What I am going to say must 
nob he taken as a rule laid down for 
all cases irrespective of the facts of the 
present case. Indeed it is always dan¬ 
gerous for a Judge to attempt to lay 
down a rule of law for the decision 
of a case, the facts of which are not 
before him, and I am nob going to do 
anything like that. In the circumstances 
of the present case, in ncy opinion, 
sentence of transportation for life is the 
only suitable sentence and my reasons 
are these : 


As already stated, the conviction cf 
the appellant is mainly, though no tentire- 
ly, based on the confession of the appellant. 
A confession in a criminal case is another 
name for an admission in a civil case Both 
are dealt with in tho Evidence Act and 
under S. 41 of that Act an admission is 
not conclusive. Indeed, so far as a con¬ 
fession goes, a special section has been 
er acted in the Act. It is S. 24. The 
language used will show that to reject 
a confession it is not necessary that there 
should be positive j roof to estatdish that 
the confession has been obtained by use 
of threat, persuasion, etc. Ii has been 
held in many cases, the last case on the 
point may be quoted as Emperor v. 
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Pxnc'iko ori Du tt ( l), that anything from 
a barest suspicion t) positive evidence 
woull ha enough for a confession being 
discarded. The weight, therefore, that 
has to be attached io a confession, in 
the view of the Legislature, is small. 
Such is all the more tie case where, as 
in this cas9, the confes ion was with¬ 
drawn at the earliest possible opportunity. 
The reason for the rule is not far to seek. 

Lc is difficult indeed to believe why a 
person accused of a guilt should confess 
at all without some undue inducement 
even if lie be really guilty of the charge 
that has been brought against him. He 
does everything that lies in his power to 
conceal the crime ha is going to commit. 
He takes all possible precaution to make 
the result of his action disappear and 
irrecoverable. Under the circumstances, 
it is difficult to believe why a man should 
confess at all unless he has some induce¬ 
ment. There ara indeed some cases in 
which a in in would he so very careless 
of his life aud his determination 30 strong 
that he would after committing the crime, 
•himself go to the authorities and give 
himself up and hand over the instrument 
of the crime. But such cases are rare, 
in the majority of cases a culprit tries 
his best to hide his crime and to escape 
puuishment. In this particular case, it 
will be noticed, every attempt was made 
to do away with the dead bod>. The 
appellant did not appear before the Sub- 
Inspector till several days had elapsed 
between the murder and the appearance 
of the Sub-Inspector on the spot. Under 
the circumstances, the confession of the 
accused person is nut a tffing which is 
entirely normal. I must not be mis¬ 
understood, and I do not for a moment 
suggest that there is anything on the 
record which shows that the confession 
should ho rejected in accordance with 
S. 24 of the Indian Evidence Act. If 
that had been the case, 1 would have 
acquitted the man entirely. But what 
,1 do mean to say is this that a confes¬ 
sion in its normal state, is an entirely 
suspicious article. A retracted confession 
lis worse. The language which is oft 
'quoted of Mr, Justice Cave, in the case 
'of Queen v. Thompson (2), will hear re- 

. (1) 1925 Cal. 587—52 Cal. G7—20 C. W. N. 

300-26 Cr. L. J. r *82. 

(2) (1891) 2 Q. B. D. 12=62 L. J. M. C. 93=5 
R. 892 57 J. P. 312=17 Cox. C. C. Gil 
=69 L. T. 72=41 W. R. 625. 


petition. Mr. Justice Cave delivered him¬ 
self as follows : 

I would add that tor my part I 
always suspect these confessions which 
are supposed to be the offspring of p ni- 
tence and rem )rse, and v/hich neverctie- 
less are repudiated by the prisoner at 
the trial. It is remarkable that it is of 
very rare occurrence for evidence o\ a 
confession to be given when the proof 
of the prisoner’s guilt is otherwise clear 
and satisfactory ; but when it is not clear 
and satisfactory the prisoner ii not in¬ 
frequently allege! to have been seized 
with the desire born of penitence and 
remorse to supplement it with a con¬ 
fession, a desire which vanishes as soon 
as he appears in a Court of justice. 

If this could be said of a country like 
England where the Police is by tar more 
efficient than here in India, where the 
people are by far more literate than the 
people in India, what is to be said of a 
country like this ? It is true that under 
the Evidence Act it i-* for the accused 
person to show by something that there 
are reasons to discredit his confession. 
But, is it possible for an accused person 
to he in a position, in majority of cases, 
to show anything like that ? lie is 
arrested and placed before a man in 
authority, usually a Sub Inspector of 
Police. Nobody, conneoted with the 
accused person, is allowed to approach 
the place where ho is kept. Those, in 
whose presence the Sub-Inspector talks 
to him or deals with him, are persons 
who would not come forward to give 
evidence of the talk that took place 
between the accused person and the 
police offic-r or of the treatment meted 
out to him. What evidence, then, can 
he brought forward by the person in the 
position of an accused person, to prove 
that his confession is due to something 
which was told to him by the Sub- 
Inspector or to the treatment received 
by him. Pew would accept his bare 
word of mouth. It is said that the fact 
that the accused person confesses before 
a Magistrate, after due warning, should 
be enough for the acceptance of the con¬ 
fession. I entirely agree and that is the 
law. But we cannot lose sight of the 
fact that, assuming that a prisoner had 
been induced to confess, he will not 
unlikely assure the Magistrate that his> 
confession was voluntary, knowing that 
he will leave the Magistrate's presence 


fi3G Allahabad 


Raggha v. Emperor (Makerii. J.) 1925 


in the custody of the police and remain 
in their custody for many days to come. 
See remarks of Westropp, C. J. in B. Kas- 
sinath Dinkar (3). That being the posi¬ 
tion of a person confessing, 1 would not 
place more weight on a confession than 
it would reasonably bear. I may here 
point out that it was held by two learned 
Judges of the Bombay High Court that 
the use to be made of a confession is 
really a matter of prudence rather than 
of law. See Queen-Empress v. Gliaryn 
(4). It is this idea of prudence that 
dictates to mo that, in this particular 
case, the sentence to be passed is to be 
lesser of the two sentences prescribed by 
the law. 

I have already stated and 1 need not 
repeat that I am perfectly satisfied that 
the appellant took pirt in the plot and 
was present at the time of murder. I 
may further add that there is no reason¬ 
able doubt in my mind as to what l 
already stated. If there were any reason¬ 
able doubt the appellant would have been 
acquitted by me. But there are degrees 
of doubt and there is no harm in being 
cautious. On certain facts, a man may- 
bo quite prepared to risk a sum of Rs. 500 
but when it comes to risking a sum of 
Rs. 5,000 ho may very well be cautious 
and not act on them, if the sentence of 
death were the only sentence awardable 
under the law, I would have been obliged 
to pass that sentence on the appellant. 
But in this particular case, the factum of 
death of Mangli is proved by the retracted 
confession of the appellant alone and by 
in other substantial evidence. The fact 
that the clothes were recovered from the 
water does not necessarily prove that 
Mangli's dead body was consigned to the 
water. There are at least four cases in 
the books in which it has been held that 
the lighter sentence might be passed 
where the dead body of the person alleged 
to have died is not forthcoming or where 
the facts were not quite clear. One of 
these cases is to be found in Queen v. 
Buddruddeen (5). In the case quoted be 
fore, viz., Queen-Em press v. Gharya (4) 
the Judges, Jardine and Ranade, accepted 
an appeal from an acquittal but passed 
the sentence of transportation and one of 
the grounds given was that all the facts 
of the case were not clear. Again, in a 

’“73) 8 Bom. H. C. iK 

(4) [1895] 10 Bom. r i28. 

(5) 11 \V. R. Cr. 20. 


case the full report of which is unfor¬ 
tunately not available, but which will be 
found mentioned at pp. 6G0 and 66; of 
Ratan Lai’s Law of Crimes, 8th edition, 
two learned Judges of the Bombay High 
Court convicted the accused person before 
them of the offence of attempted murder, 
where the body of a child of two was 
thrown ihto a heavy river. Again, in 
this very Court, so late as last year, two 
learned Judges, in Bandhu v. Emperor (6), 
held that where the dead body was not re¬ 
covered, the crime was one of attempted 
murder only. The circumstances of this 
last mentioned case W3i*e briefly these ; 
A man was beaten till ho became uncon- 
cious. He was dragged along the ground 
aud taken towards the river The man was 
never again seen alive. The probabilties 
were that the body of the man had been 
thrown into the river. As I uederstand 
the judgment, the dead body not being 
forthcoming, and therefore, the factum of 
death not being absolutely certain, the 
learned Judges thought that a sentence of 
transportation for life, under the charge 
of attempted murder, would be the safer 
sentence to pass. It will 1)9 perhaps said 
that they were more logical than lam. 
Bub I would further explain the reason of 
the view that 1 take. 

I have already mentioned that the 
amount of doubt that arises in the mind 
of a man may he of different degrees. It 
is only when there is a reasonable doubt 
about the guilt of an accused person 
that he is entitled to an acquittal, Doubts 
will always arise in human mind, but all 
doubt3 are not entitled bo respect. There 
may he, as in this case, in my mind, a 
doubt which is less than a reasonable 
doubt, hub which still is a doubt that 
is entitled to respect and which is entitled 
to ask me to he cautious in passing the 
sentence. 1 need not quote again the judg¬ 
ment of the Bombay High Court where 
it was said that the amount of weight to 
be attached fc) a confession is really a 
matter of prudence than of law. 

Under S. 302 of the Indian Penal Code 
two sentences are provided, for a cis 9 of 
murder, viz., the capital sentence and 
that of transportation for life. S. 367 of 
the Criminal Procedure Code enacts that 
where in a case of murder the Court does 
not pa 99 a sentence of death it is for it to • 
explain the reasons. I think it is a per- 

pii 1924 All. 06 4=22 A. Li. J. 1340=5 L. R. 
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feebly legitimate reason to say that 
where, as in a case like this, the dead 
body does not appear and the factum ot 
death is established by nothing hut a 
retracted confession, there is a suitable 
case where a sentence of transportation 
may be awarded instead of the heavier 
sentence. If, in acting like this, a* Judge 
errs, lie errs on the side of prudence 

alone. . 

For reasons given above, I would 

convict the appellant under S. 302 of the 

Indian Penal Cole read with S. 114 ot 

the same Code and sentence him to 

transportation tor life. 

By the Court.— The order of the 
Court is that the conviction by the Ses¬ 
sions Judge he confirmed and sentence of 
death he carried out in accordance with 

law. 

Conviction confirmed . 
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Full Bench 


Lindsay, Sulaiman and 

Fateh Singh and others 
Appellants. 


Daniels, JJ. 

Defendants — 


v. 

Gopal Namin Singh and others Plain¬ 
tiffs and Defendants—Respondents. 

First Appeal No. 153 of 19:24, Decided 
on 6th .July 1925, from the order of the 
D. J., Benares, D/-9th July 1924. 

Specific Relief Act, S. 42—( ivil & Re¬ 
venue Courts — Suit for declaration in civil 
Court—Object of declaration being to affect the 
decision of Revenue Coitr * in a pending suit — 
Declaration should be refused — Juris d of Ion. 

Where a suit is filed before a civil Court for 
a declaration the effect of which, if grouted, 
would bo to affect the decision of a roveaue Court 
in a pending suit within the exclusive jurisdic¬ 
tion of that Court tS^ o rop3r course for tbi civil 
Court to adopt is to refuse the declaration 
asked for on the ground that such relief, if grant¬ 
ed, would be nugatory. [P 639, ( ‘2] 

M. L. Agcirwala— for Appellants. 

K. Yerma —for Respondents. 

Referring Order. —The question for 
decision in this case is briefly this: — 

While an ejectment suit is pending in 
the revenue Court in which the main is¬ 
sue is whether the defendant is or is not 
a tenant of the plaintiff, will the civil 
Court entertain a suit the object of which 
is to compel the revenue Court to hold 
that the defendant is not a tenant, V 


Tin plaintiffs respondents Copal 
Narai.n Singh <in 1 Sri Narain Singh aro 
mortgag 36 * from certain occupation 
tenants under a mortgage executed in 

The mortgage was a burdensome one 
a 3 the interest exceeded the profits of the 
holding. 

The tenants relinquished their holding 

in favour of ths zatnindars on the 23rd of 
March 1923. 

On 1st October 1923 the zamindars P>. 
Fateh Singh and others, brought a suit in 
the revenue Court for the ejectment of 
the respondents Gopal Narain and Sri 
Narain as non-occupancy tenants, then* 
position was that as the occupancy ten¬ 
ants had relinquished the tenancy, tne 
occupancy tenure had come • to an end 
and the mortgagees wore liable tc 
ejectment either under S. 31 ol the Ten¬ 
ancy Act or as tenant3-at-will. The 
mortgagee* contested the suit, an I while 
it was pending they instituted on 17th 
December 1923 the present suit in the 
civil Court against the zamindars for a 
declaration that the two deeds of relin¬ 
quishment executed by the occupancy 
tenants are of no effect against them, and 
for an it junction restraining the zamin¬ 
dars from dispossessing thorn. 

The Subordinate Judge in whose Court 
the suit w is instituted issued an injunc¬ 
tion to the revenue Courts to prevent 
their going on with the ejectment suit. It 
seems at least doubtful whether he was 
competent to do so, but this is a point 
we need not consider. On lflth April 
1921 lie dismissed the present suit as 
barred by S. 107 of the Tenancy Act. On 
30th June 1924 the revenue Court decreed 
the ejectment of the present plaintiffs, 
and on the morning of 9th July 1921 the 
zamindars, who are appellants before us, 
obtained actual possession. In the mean¬ 
time the plaintiffs had appealed to the 
District Judge against the decision of 
the Subordinate .Judge. On the very day 
on which the zamindars had got posses¬ 
sion, viz 9bh July 1924, the District Judge 
allowed the appeal, and remanded the suit 
for decision on the merits. Against 
that order the present appeal is preferred. 

We are now informed bv means of an 
affidavit that an appeal lias been preferred 
to the Commissioner against the decision 
in the ejectment su't, and is still panring. 

Two principles are clearly established 
by the decisions of this Court. The first 
is that a suit by a mortgagee of an occu- 
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paricy bolding for a declaration of the 
invalidity against him of a relinquish¬ 
ment executed by the occupancy tenant is 
entertainablo by a civil Court. This is 
settled by the Pull Bench decision in 
Brij Kumar Lai v. Sheo Kumar Misra (l). 

The second is that the civil Court will 
not entertain a suit the object of which 
is to nullify a decree of the revenue Court 
in a matter within the revenue Court’s 
exclusive jurisdiction. That is setrled by 
the Full Bench decision in Mullo v. Bam 
Lai (2). The same principles have been 
followed in many subsequent cases of 
which Tagannath v. Bahoant Singh (3) 
and Rundan Lai v. Parshadi (4) are 
instances. 

The difficulty arises in the intermediate 
case in which the civil suit is instituted 
while the suit in the revenue Court is 
still pending Here there is a real danger 
of a conflict of jurisdiction. Are both 
Courts to go on trwng the same question 
independently, and is the result to depend 
on which C >urt comes to a decision first ? 
Or is each Court to ignore the other 
altogether ? Where the revenue Court is 
seised of a ca^e which it has exclusive 
jurisdiction to try it is, wo think, beyond 
the power of the civil Court to issue an 
injunction prohibiting it from proceeding 
with the case. We suggest r.hat the best 
way out of the difficulty would he to lay 
down a rule of practice, on the princiole 
of S. 10 of the Civd Procedure Code, 
though that Section may not in terms 
apply, that the Court in which proceed¬ 
ings are last instituted should stay the 
suit before it until the decision of other 
Court. We think that in all probability 
if such a rule were laid down the Board 
of Revenue would be prepared to concur 
in it. They equally desire to prevent any 
conflict of juri'diction arising. 

That the decisions are not uniform and 
that there is a need of a Full Bench 
decision to settle the question may easily 
bp seen by reference to a few cases. Dr. 
Agarwala for the appellants has been able 
to show us two cases almost exactly 
parallel to the present case, in which the 
civil Court refused to entertain a suit of 
this nature on the ground that any decree 

(1) [-0 5] 7 A 1. 444=549 I. C. 2 5=13 A.L.J. 
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(2' [192 •] 43 All. 1*1=58 I. C. 7 72=18 A. L. J. 
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(3> 19.2 AU. ?72=44 A V. 692=20 A.L.J. 570. 

(4) 19^4 All. 744=46 All. 570=22 A.L.J. 46J. 


the civil Court might pass would bo 
wholly nigatory. They are (1) Ram Devi 
Kuari v. Bindem Upadhya (5) and (2) 
Shiva Prakash v. Kama (6). 

In the first of these cases the civil suit 
was actually filed first, though the suit in 
the revenue Court was first decided. On 
the other hand, in Jaigopal Narain Singh 
v. Urnan Dat (7) another case, almost 
precisely parallel, the decision was the 
other way, as the matter was still held 
to he sub judice in the revenue Court be¬ 
cause a revision was pending before the 
Board of Revenue. It has been argued 
that the question was settled by implica¬ 
tion in the Full Bench case in 37 All. 

444, because there also a revenue suit had 
been filed and was pending. The Full 
Bench, however, did not touch this ques- ”1 
fcion in their judgment. This therefore 
appears to he a case for the application 
of the principle that a case is only autho¬ 
rity tor what it decides and not for every 
thing that might appear to be implied in 
it It would not be safe to extend the 
* cope of the decision beyond the point 
actually decided. Similarly in the very 
recent case of Ammar v. Govind (8) the 
Letters Patent Bench avoided the ques¬ 
tion of the effect of an ejectment suit 
having been previously filed in the reve¬ 
nue Court by suggesting that the revenue 
Cou'ts decision would not necessarily 
conclude the question raised in the civil 
Court, i, c., the revenue Court might hold 
that the defendant before it was not a 
sub-tenant, and still he might not be 
entitled to a declaration that he was a 
co-tenant. It was, however, quite certain 
that he could not he both, and a reference 
to t he record would show that the actual dis v 
pute between the parties was as to which ^ 
cf the two characters he actually filled 

We direct the record to he laid before 
the Chief Justice with a view to reference 
to a Pull a Bench of the question : 

What course ip the civil Court to adopt 
when a suit is filed before it the object 
of which is to affect the decision cf the 
revenue Court in a pending suit within 
the exclusive jurisdiction of that Court. 

We put forward for the consideration 
of the Full Bench the suggestion that 
the most satisfactory course would be to 
apply the principle of Section 10 of the 


(5) 
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Cide of Civil ProcBduce an! direct th9 
civil C)urj to stay p-ojaeding* till the 
ejecbmsnb or other suit iq the revenue 
C)ucb is decide 1. This is the only course 
which appears to in to prevent a conflict 
of jurisdiction arising. It’ on^e the reve¬ 
nue Court has finally ejecte i the defen¬ 
dant before it, it cannot be compelled to 
restore him became h9 has got a declara¬ 
tion of his right from the civil Ciurt. 
Indeed in soms of the cases in which bine 
civil Courts have granted declarations the 
Judges who deciled them have suggested 
that the declaration they were granting 
would ha of no use to the party to wnom 
they granted it. If the civil suit was 
first institute!, then, on this vie v, it woul 1 
equally be the duty of the revenue Court 
bo hold its hand till th9 civil suit was 
decided. Upon the Reference coming up 
before the Pull Bench the following judg¬ 
ments were delivered : — 

Lindsay, J.— Tnis case has been refer¬ 
red to a Full 3ench. There is no need bo 
set out the facts which are narrate l in 
full in the referring order. The immediate 
matter for decision is set out at page 7 
of the referring order as follows : — 

‘ What course is the civil Court to adopt 
when a suit is filed before it the object of 
which is to affect the decision of the reve¬ 
nue Court in a pending suit wit hin the 
exclusive jurisdiction of that Court ?’’ 

Without going into any ducussion of 
the numerous cases which have been 
cited before us it is prefectly plain chit 
all the troible which has aris9Q in mat¬ 
ters of this kind is due bo different inter¬ 
pretations of the act of surrender by an 
occuoancy tenant who has made a morb 
gage of his occuoancy holding. 

Since the case reported as Khiali Him 
v. Nithii fj'il w is decided it h is bean 
uniformly held in this Court ‘.hat a mort¬ 
gage of an occupancy holding made by an 
occupancy tenant prior to the enactment 
of the present Agra Tenancy Act, cannot 
be avoided by the occupancy tenant mak¬ 
ing a surrender of his occupancy rights to 
the zamindar. 

O j the other haul, the Board of Reve¬ 
nue have bakm a different view and have 
held that such a surron ler operates bo 
put an end to ths relation of mortgagor 
and mortgagee. It is this condict of 
decisions which results in th9 difficulties 
which ire illustrated in the cis9 which is 

now before m. _ _ 

"(9)“ 11803] 15 Ali. 219=1833 A.W.N7l25 7 f7Sj 
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If the fact is that the Board of Revenue 
refuse to accept the view of the law 
which has been taken by this Court it 
seems useless to insist that a civil 
Court, which necessarily follows the law 
as laid down in this Court, must give a 
declaratory decree in favour of a mort¬ 
gagee who comes to the civil Court in 
order to obtain a declaration that surren¬ 
der made by his mortgagor is void and 
of no efleet. When all is said and done, 
the granting of relief by way of declara¬ 
tion, is a matter within the discretion 
of the civil Court, and if it is made to 
appear that the declaration, when granted 
to the plaintiff,'will be o f no avad t) him 
that seems to me to be a very good reason 
for holding that in such a case the Couri 
should exercise its deration against che 
plaintiff and decline "»o grant any relief. 
This is not to say that a suit for a de¬ 
claration of the nature just mentioned is 
no* enfeertunable by a civu Court. That 
I think would be going too far. But it is 
clear that any civil Court is entitled, in 
the exercise of its discretion, to refuse a 
declaration of this kind if it is to turn, 
out to he purely nugatory. Here, in the 
case before us, if the civil Court decides 
that the mortgage is still subsisting and 
fchit a surrender made by the occupancy 
tenant to hL lmdlord has not in any 
way affected the rstation of mortgagor 
and mortgagee, all that can happen is 
fcha. the mortgagee may go to the revenue 
Court and seek to use the decree of the 
civil C)urb as a weapon of defence. If 
the revenue Court follows, as it is hound 
to follow, the decision of its own superior 
C)urb, that weapon is of no avail what¬ 
ever to him in the revenue Court. 1 am 
of opinion, therefore, that the course 
which the civil Court ought to adopt in 
a case of this kind is to lefuso the declara¬ 
tory relief asked for bv the plaintiff on 

«* * i 

the ground that such relief, if granted, 
woul 1 be nugatory. 1 would, therefore, 
answer <he question which has been pro¬ 
pounded in this sense. 

Sulaiman, J. — I concur in the pro¬ 
pose! answer. Where it is clear to the 
civil Court that its declaratory decree 
would he futile the simple course would 
he to refuse to exorcise its discretion lor 
granting a declaratory relief. In fact I 
myself acted on that very grourd in the 
case of Ganqa Chnmar v. Bindeszri Bai 
(30). In that eftip I dfd in j d to Ray that 

(10) 192) All 6.5=2 > A. I* J. 529. 
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tfhe civil suit was barred by S. 167 of 
the Agn Tenancy Act or by any rale of 
limitation, but held that inasmuch as 
the revenue Court was bound to proceed 
under S. 199 (2) of the Act, the civil 
Court had discretion to refuse the declara¬ 
tion. In cases where the revenue Court 
.has already decided the dispute, the matter 
is concluded in view of the pronounce¬ 
ment of the Full Bench in the case of 
Midlo v. 1 1 am Hal (2). Where, however, 
a case previously instituted in a revenue 
Court is still pending there, I would think 
that the more appropriate procedure would 
he to stay tho civil suit till the matter 
is decided by the revenue Court and then 
to accept its decision. This procedure 
will obviate the possibility of the revenue 
Court litigation proving infructuous by 
reason of a dismissal for default, with¬ 
drawal or otherwise. In the present case 
however, the matter has already been 
decided by the revenue Court of first 
instance, and this is therefore a fit case 
in which the declaration should be re¬ 
fused. 

Daniels, J. — L concur in the answer 
proposed and in the judgment of Mr. 
Justice Lindsay. 

By the Court: —The case is returned 
to the Bench fordnposal in accordance 
with the answer io the reference. 

[When the case carne up before the 
Bench of two Judges after the reference 
to the Full Bench the following judgment 
was delivered:—] 

In view of the opinion expressed by the 
Full Bench we allow this appeal, and 
setting aside the order of the lower appel¬ 
late Court restore the decree of the Court 
of first instance with costs in all Courts. 

Appeal allowed . 
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Daniels, J. 

Ravi Chander Sakai and others —Appli¬ 
cants. 

v. 

Sunder Singh — Opposite Party. 

Criminal Mis. No. 213 of 1924, Decided 
on 5th December, 1924, from the order of 
the Mag. First Class, H amir pur. 


S(indak Singh 1925 

Criminal Trial—High Court—Same relief obtain¬ 
able from Subordinate Court— Hijh Court mid 
not interfere. — Cr. /'. C.. S. 523 (2) 

Tbe High Court will not ordinarily enterrain 
an application for a relief which couli equally 
ba granted by a Subordinate Court until recourse 
has first been had to tbe Court. , P 640 C 2] 

Baleshwari Prasad —for Applicants. 
Opposite Party not represented. 

Judgment.—There is one grave objec¬ 
tion to this application which is for the 
transler of a case pending in tbe Court 
of the Magistrate, First Class, o' Homir- 
pur district to the Court of any other 
Magistrate in that District. It offends 
against the rule th it this Court will not 
ordinarily entertain an application for a 
relief which could equally well he granted 
by a Subordinate Court until recourse 
has first been had to that Court. This 
rule has been repeatedly laid down with 
reference to applica lions for revision and 
it was laid down with special reference to 
applications for tiansfer by the late Sir 
Ceorge Knox at the conclusion of his 
judgment in Muneshar v. Raghuhar ( 1). 
In this case the transfer applied for could 
he granted by the District Magistrate 
under S. 528 (2) of the Code of Criminal 
Procedure. Admittedly no application 
has so far been made to the Magistrate. 

If this fact had been brought to the notice 
of the Court at the time when the appli¬ 
cation was filed I have no doubt that it 
would have been rejected at the outset. 

As notices have now gjne and the 
matter has been argued it is perhaps un¬ 
necessary to do now what I should ordi¬ 
narily do in such a case, namely to reject 
the application until such time as the 
applicant had first applied to the District 
Magistrate. The reasons given in support 
of the application are not particularly 
strong especially in view of the explana¬ 
tion which th9 Magistrate has submitted, 
hut as only two witnesses have been exa¬ 
mined in the case, a3 the application is 
not opposed, and as the Magistrate con¬ 
cerned says that he has no objection 
whatever to the case being transferred. I 
direct that it be transferred to any other 
Magistrate to whom the District Magis¬ 
trate may make it over. 

Transfer ordered . 


R) 1^13] II V.L.T. 711—21 LC. 1-5 = 110. 
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Full Bench 

Mears, C.J., Lindsay and Mukerji, JJ. 

A Vakil —In the matter of. 

Mia. Case Iso. 116 of 1925, Decided on 
6 th April, 1925. 

Legal Practitioner—Unprofessional conduct — 
Groundless and insult big charges against u it ness 
made in pleadings—Insulting questions to witness 
asked without any ground for the Implied allega - 
tions— Conduct is unprofessional . 

While drafting pleadings a counsel is entitled 
to accept the instructions of the client subject to 
this, that, as a matter of prudence and for one’s 
own reputation, it is not well to associate oneself 
with reckless charges of fraud and criminality or 
to indulge in abuse; and counsel should explain 
to clients that these charges, if unproved, gravely 
injure the case, and prejudice the Judge. 

Counsel should noti nnort personal ill-will into 
pleadings, and especially should refrain from 
making charges against witnesses for which 
there is no concoivaole ground. It may become 
the positive duty of counsel to tear a man’s 
character into pieces if his character is in issue, 
bub only when the fullest and clearest material 
exists. For instance, whore questions to credit 
are material, questions, however damaging, may 
be put and must be answered, but counsel must 
always safe-guard himself by being able to show 
that he had reasonable ground for believing in 
the charges which he in his cross-examination 
makes against a witness. No questions attacking 
a witness’s honour should be put, unless and 
until counsel by inquiry has satisfied himself 
that the damaging fact is well founded, and this 
he ought to do belore he comes into Court. 

A counsel drafted a written statement con¬ 
taining defamatory allegations against a Mukhtar 
knowing fully well that the allegations had do 
foundation in fact. Subsequently in the cross- 
examination of that Mukhtar the counsel asked 
him if he had not a notice served on him under 
Criminal P. C., S. 476. The counsel had no 
ground for making the allegation. 

Held: that he was guiltv of professional mis. 
conduct. [P. 641, C. 2, P. 642, C. 1 Sc 2.] 

G. W. Dillon —for the Crown. 

Iqbal Ahmad and Uma Shankar Bajpai 
—for Opposite Party. 

Mears, C. J. —Mr. Iqbal Ahmad : 
There is no doubt that you and the 
counsel who have represented the respon¬ 
dent have acted wisely in the course 
which has been followed. We wish this 
case to be clearly understood and not to 
be twifted into something quite different 
from the reality. It is not a case in 
which we have asked the respondent to 
come forward and to justify a pleading 
which he had a perfect right to make ; it 
js a case of quite a different nature. A 
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client who consults a counsel and who 
requires a plaint or written statement to 
he drafted instructs the counsel as to the 
facts of the desired document. It unfor¬ 
tunately does noi always happen that 
those facts a*e true, but from the counsel s 
point of view that is not a material 
matter, and indeed, if one looks at plead¬ 
ings in cases generally, it is obvious that a 
plaint and the written statement cannot 
both he true because an issue or issues 
arise out of the denials of the truth ol the 
averments on one side or tbe other and 
that enables the case to be fought upon 
clear lines. A counsel is entitled to accept 
the instructions of the client subject to 
this, that, as a matter of prudence ard for) 
one’s own reputation, it is nob well tol 
associate oneself with reckless charges of 
fraud and criminality or to indulge in 
abuse ; and counsel should explain to 
clients that these charges, if unproved, 
gravely injure the case, and prejudice the 
Judge. Gounsel is nob supposed to go 
hunting here, there and everywhere to 
test by extraneous circumstances the 
veracity of his client. It cannot he done, 
nor is it the practice to do it. Counsel 
have to depend upon the statement that 
the client makes, the penalty beiug that, 
if the client is not telling the truth, he 
may probably lose the case. In those 
circumstances the rule is that the client 
is entitled to have the particular docu¬ 
ment drafted according to the instructions 
given. But that is not the case here in 
the slightest degree. This case is, as set 
out* in the order calling upon the respon¬ 
dent to show cause, a charge that he 
maliciously drafted the third written 
statement at a time when he had the 
fullest and most abundant proof, as it 
happened, that those; Statements ought 
not to he repeated, and had to his know¬ 
ledge no foundation in fact. It is part of 
the Crown’s case that the respondent had 
some cause for feeling a grievance with 
Mr. Indar Prasad, and that he sought this 
method, under the protection of what he 
supposed to he a privileged document, for 
maliciously taking the opportunity of 
insulting and defaming Mr. Indar Prasad 
and alleging criminal acts against him. 
To our minds the written statement, 
although there has been a long discussion 
about it, except for the passage about the 
Fingerprint Bureau which may well be 
regarded as a dishonest statement, is nob 
so important as the question put tc 
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Mr. Indar Prasad by the respondent as to 
S. 476. We think, however, that there 
is a good deal to be said on the groand of 
the wiitten statement being a malicious 
document. 

Mr. Indar Prasad went into the box for 
the third time in this series of cases, and 
for the fifth time on the question of pro¬ 
missory notes of husband or wife, and on 
the fifth occasion when he was in the box 
(he having been successful in all the four 
previous cases) the respondent, knowing 
perfectly well that there was not the 
slightest shadow of foundation for the 
allegation, said to this Mukhtar in open 
Court: 1 Did you not have a notice served 
on you under S. 476 in Mt. Chillo’s case ?' ! 
Mr. Indar Prasad quite truthfully said. 
“ jN'o.” That was a wicked thing to ask 
of a man of th9 same type of profession, 
in his own native town, a man who was 
probably finding it quite hard enough to 
make a livelihood, when Raj Bahadur 
knew full well that no notice had been 
served because he himself had been the 
counsel for Mt. Cbillo in the execution 
proceedings and in the appeal out of which 
the notice was suggested to have been 
served. 

That was an unprovoked, unfounded 
attack, an attack that no liberty of coun¬ 
sel justifies, and one which has not been 
attempted to be justified. That is the 
view that we have taken of this matter, 
ana on that view our decision would have 
been given. When, however, a respondent 
comes in, even as late in the day as this 
respDndent, and tells us that the apology 
which his counsel has read is a sincere 
apology (and that we hope includes a 
determination not to do this sort of thing 
again), it behoves us to take various 
matters into consideration. One matter 
undoubtedly that has to be borne in mind 
i 9 the very unfortunate circumstance that 
nine pleadings out of ten contain reckless 
charges and terms of abuse which hive 
nothing to do with the case. One must 
take that regrettable practice into 
account. 

We have considered the whole matter. 
We certainly hope that it will be a lesson, 
not only to the respondent, but to every- 
- body else, not to import personal ill-will 
into pleadings, and especially to refrain 
from making charges to witnesses for 
which there is no conceivable ground. It 
may become the positive duty of counsel 
to tear a man s character into pieces if 


his character is in issue, but only when 
the fullest and clearest material exists. 
It would have been the respondent’s 
positive duty to have put the quesfcicn- 
about S. 476 to Mr. Indar Prasad if the 
fact was true and he had proof of it; 
and he was entitled to ask Indar Prasad 
any further questions that would have 
destroyed Indar Prasad's credit and shown 
that Indar Prasad was a man whose 
word could not be believed provided 
always that he had good grounds for his 
questions. He had. however, no grounds 
at all for attacking the entire honesty of 
Mr. Indar Prasad. Ho counsel is justi¬ 
fied, for instance, in opening the Indian 
Penal Code and asking without the least 
information to support it: ‘ Were you not 
charged with bigamy? (No). Were you 
not charged with murder? (No); and 
so on. Where questions to credit are 
material, questions, however damaging, 
may be put and must be answered, but 
counsel must always safe-guard himself 
by being able to show that he had reason- 
aide ground for believing in the charges 
which he in his cross-examination makes 
against a witness. No questions attack¬ 
ing a witness’ honour si:ould be put, 
unless and until counsel by inquiry has 
satisfied himself that the damaging fact 
is well founded, and this he ought to do 
before he comes into Court. We have 

/ 

said enough, and we are content to accept 
the apology, and we trust, if there has 
been bad feeling between the parties in 
the past, that there will be no further bad 
feeling and no further manifestations of 
enmity by or between the principal parties 
and their relatives. There will, there¬ 
fore, be no order on this rule except that 
it will be recorded that the respondent 
made the apology through his counsel, 
and has to pay the costs. 

The office will communicate with the 
respondent with regard to the payment of 
the fee of the Government Advocate and 
the costs of the attendance of Mr. Indar 
Prasad. The respondent undertakes, 
through his counsel, to pay whatever sum 
the office may fix within seven days from 
the receipt of the notice. 

Order accordingly. 
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Mears, G. J. and Piggott, J. 

Rajai Singh and others - Appellants. 

v. 

Randhir Singh and others —Respon¬ 
dents. 

Letters Patent Appeal No. 77 of 1924, 
Decided on 16th February 1925, from a 
judgment of Daniels, J. 

T. P.Ae% S. CO — -Agreement practically making 
redemption impossible is clog on equity of redemp¬ 
tion — Right of redemption j)°stponed jor 9G years 
•—Stipulation for payment of interest along with 
the principal sum only—Conditions were held to be 
“clog." 

In considering whether a condition in a mort¬ 
gage amounts to a clog on the equity of reaemp* 
tion, each case must be exa- nined individually 
on it 3 own merits. The whole circumstances of 
the case must be looked at and it must be seen 
whether the agreement was drafted with the in¬ 
tention that redemption of the property should be 
practically frustrated, l. e., made so difficult and 
so hedged about that there was no human likeli¬ 
hood of its ever being redeemed. 

A property was mortgaged for about 95 years. 
There was a stipulation that the mortgagor 
should not seek for redemption betore the expiry 
of the period fixed. There was also a stipulation 
for payment of interest not periodically but only 
along with the principal sum at the time of re¬ 
demption. The principal sum together with the 
interest that would be payble to the mortgagee 
at the ti ne of redemption was more than three 
times the value of the property at the time it 
was mortgaged. 

Held : that it would be inequitable to uphold 
the transaction in its literal terms, and that the 
mortgagor should be allowed to redeem the pro¬ 
perty before the expiry of the term stipulated, on 
payment of the principal money together with 
the interest due up to the date of redemption. 

[P. 644. C. 2] 

Peary Lai Banerji and Gadadhar Pra- 
saud —for Appellants. 

N. C. Vaish —for Respondents. 

Mears, C. J.—On the 20th of April 
1897, Randhir Singh, being theD an oc¬ 
cupancy-tenant of a holding, mortgaged it 
usufructuarily by two documents of that 
date receiving Rs. 200, or its equivalent 
in value, in respect of one mortgage and 
Rs. 500 in respect of the other. The 
mortgage for Rs. 200 was not to be re¬ 
deemable ior 95 years, the mortgage for 
Rs. 500 was not to be redeemable for 96 
years, and to that there was added a 
stipulation that, inasmuch as the usufruc¬ 
tuary return was not sufficient to give the 
proper amount of interest on the outstand¬ 
ing money there should, at the expira¬ 
tion of the 96 yeai’3, be paid with the 


principal sum, interest at the rate of four 
annas per cent, per mensem. A similar 
provision is to be found in the Becond 
deed. The figures of liability for interest 
at the end of 95 and 96 years which have 
been given to us are not disputed and 
amount to Rs. 1,940 and Rs. 485. The 
position therefore on the 20th of April, 
1897, was that the mortgagor bound him¬ 
self not to seek redemption for periods of 
95 and 96 years and further to he pre¬ 
pared at that time to provide sums res¬ 
pectively of Rs. 1,940 and Rs. 485 and Rs. 
500 and Rs. 200 as well. Randhir Singh 
brought a suit for redemption, and to that 
suit it was objected that the transaction 
was really a sals, and inasmuch as an oc¬ 
cupancy tenant was forbidden by law to 
sell his holding, the parties had designed¬ 
ly cloaked the transaction in this mort¬ 
gage form. Randhir Singh took the point 
that the documents were really mortgages 
and that he was entitled to redeem them 
disregarding the provisions as regards the 
95 years and the 96 years. He seemed 
also to be of opinion that he could disre¬ 
gard the provision as regards the ac¬ 
cumulation of interest, because, we are 
told, that be tendered the sum of Rs. 200 
and the sum of Rs. 500 before commenc¬ 
ing the action. We have been shown, 
we believe, all the authorities hearing on 
this matter and broadly they may be 
taken as falling under two heads. It 
appears that there is a consensus of opi¬ 
nion amongst all the Courts in India that, 
if a period is axed prior to the expiry of 
which redemption cannot he granted and 
that stipulation is assented to, redemp¬ 
tion cannot he granted before that period 
has in fact expired, and the cases which 
have been cited to us were cases in which 
very long periods of years have been fixed. 
In one case a period of 150 years was 
fixed. Then there is another view of the 
law exemplified by the case of Sarbdawan 
Singh v. Bijai Singh (1). In that case 
there was a considerable period fixed, 
namely, 40 years. There was also an 
extraordinary provision, namely, that, 
unless the mortgage 1 money was tendered 
on a particular day, the mortgage would 
be irredeemable for a further period of 40 
years. There was also an unjust and 
illegal stipulation that the mortgage 
should not be redeemed with borrowed 
money. These being the main facts, this 

(1) [19141 30 All. 551=24 I. C. 705=12 A. l7j* 
927. 


046 Allahabad Jaideo Prasad 

being a person who was entitled to a 
right of pre-emption. As regards this 
argument it is sufficient to say that 
S. 14 does not make i*5 obligatory on the 
vendor to give a notice to a person who 
has a right of pre-emption. 

Reference is also made to S. 15 which 
ceals with the extinction of the right of 
pre-emption of any person to whom a 
notice has been given under S. 14. It is 
argued before us that when a notice is is¬ 
sued under S. 14 the person who receives 
the notice is allowed a month to make 
up his mind as to whether he will or will 
not take the property, and so it is said 
that if this period is given to a person 
with a right of pre-emption in order to 
determine whether he will purchase the 
property, similarly a right should be given 
to a person in the position of the present 
plaintiff to whom no registered notice was 
given under S. 14. We cannot agree with 
this contention either. S. 15, as we have 
said, merely lays down that when a notice 
has been issued to any person under S. 14 
his right of pre-emption is extingushed 
unless he communicates his intention to 
purchase the property within one month. 

We think the learned Judge of the 
Court below was right in saying that it is 
not compulsory fer a vendor to give a 
notice under S. 14. He may, by word of 
mouth or in any other way, inform a per¬ 
son having a right of pre-emption of his 
intention to sell. If, as is found in the 
present case, the person to whom that 
communication is made states there and 
then that he refuses to purchase the pro¬ 
perty, then we think he is disqualified 
from maintaining a suit for pre-emption. 
There is no need to refer to any special 
procedure laid down in Chapter III of 
the Agra Pre-emption Act. As the learned 
Judge of the Court below observes the 
case is really a case of estoppel under to 
S. 115 of the Evidence Act. The person 
whom a notice has been given having in¬ 
timated hig refusal and the sale having 
been made after that refusal cannot be 
allowed to turn round and seek to enforce 
his right of pre-emption through the 
Court. The doctrine of estoppel applies 
'to all sorts of cases including pre-emption 
cases and we think it was properly appli¬ 
ed in the Court below. W e uphold the 
judgment of the Court below and dis¬ 
miss the appeal under 0. 41, R. 11. 

Appeal dismissed. 
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Lindsay, J. 

Jaideo Prasad and —Plaintiffs— 

Appellants. 

v. 

Ghasi —Defendant—Respondent. 

Second Appeal No. 173 of 1925, Decid¬ 
ed on 19th February 1921, against the 
decree of the Sub- J., Mora labad, D/-15th 
October 1924. 

if Limitation Act , Art. 182— Payment of pro¬ 
cess-fee for attachment does not extend limitation. 

The payment of process-fees for the issue of 
attachment in execution of a decree is neither 
an application f ^r execution nor an application 
to take a step-iL-aid of eifdition within 
the meaning of \rt. 182 (5 . 22 All. 358 and 30 
All 179 Foil. [P 647 C 1] 

Durga Prasad —for Appellants. 

Judgment.— On the whole, after hear¬ 
ing the learned Counsel in this case, I have 
come to the conclusion that the decision 
of the lower appellate Court is correct. 

The question was a question of limita¬ 
tion. It seems that the decree-holder 
obtained a decree for possession of cer¬ 
tain lands and also a desree for costs. 
On the 3rd of January 1921 he sought 
out execution of this decree by making 
an application (l) for delivery of posses¬ 
sion and (2) for attachment of certain 
property for the realization of his costs. 
On the 18th of January 1921 the decree- 
holder got delivery of possession by 
execution of a dakhalnavia. On the 
22nd January 1921 he was ordered to 
pay into Court the necessary process-fees 
for attachment and on that da:e he paid 
in a sum of Rs. 3-12. 

It was reported after this that no pro¬ 
perty of the judgment-debtor was avail¬ 
able for attachment and so the applica¬ 
tion was infructuous. On the 16th Janu¬ 
ary 1924 the decree-holder again applied 
for attachment of property in order to 
satisfy his decree for costs and he was 
met with the plea of limitation. 

The last application for execution had 
been made undoubtedly on the 3rd of 
January 1921, and the application of the 
16th January 1924 was therefore made 
more than three yeats afterwards. Prima 
facie, therefore, the application was 
barred. 

It was contended, however, that the 
payment of the process-fee on the 22nd of 
January 1921 saved limitation. I do not 
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think that argument can be maintained. 
The ruling in Thakar Ram v. Kativarn 
Ram (l) seems to me to he clear autho¬ 
rity against it, and there is also the other 
ruling of a Beuch of this Court in Sheo 
Prasad v. Inder Bahadur Singh (2). 

It seems to me that the only previous 
application which was made for execution 
was the application of the 3rd of January 
1921 and I cannot treat the payment of 
process-fee on the 22nd of January 1921 
jas another and distinct application for 
execution or even as an application to take 
3 ome 3 tep-in-aid of execution. The pay¬ 
ment of this process-fee must clearly be 
associated with the application for execu¬ 
tion dated the 3rd January 1921. The 
two things cannot be detached and 
treated as separate transactions. 

For these reasons I think the judg¬ 
ment of the Court below must be main¬ 
tained, and I dismiss this appeal under 

O. 41, R. 11, C. P. C. 

Appeal dismissed. 

(T) [19J03 22 All. 35S=(1900) A. W. N. 108. 

(2) [1908] 30 All. 179=5 A. L. J. 278=(1908) 
A. W. N. 74. 
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Mears, C. J. and MUKERJI, J. 

,'Lahori —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 316 of 1925, 
Decided on 8th May 1925, from an 
order of the S. J., Meerut. 

penal Code, S. 302—Accused, a person of con - 
slderable -intelligence accepting unequivocably his 
guilt—Accused can be convicted without taking 
whole evidence in the case — Accused's petition of 
appeal to High C<mrt raising bare possibility of 
applicability of I. P. C., S. 304— Whole evidence 
was directed to be taken—Penal Code, S. 304. 

The accused wag undoubtedly a man of very 
considerable intelligence, and having beyond 
question killed a woman, made a few hours 
later, on the same day, a perfectly clear state¬ 
ment about the facts, and later, on the day 
after the oriine, gave to a Magistrate of the 
first cla:S the most clear and convincing account 
of the whole oeeurrence, and stated as a prelimi¬ 
nary to it that he knew that he could be con¬ 
victed on his own statement. Before the S. J. 
he agreed that he had made the two statements 
referred to above, and he pleaded guilty and said 
he killed the woman with the chopper produced 
and the raason for killing her was jealousy. The 
-.accused elaborated iu his petition of appeal to 


the High Court, the statement he had made 
before the S. J. to the effect that he killed the 
woman out of jealousy. That document gave 
rise to '.he bare possibility that the accused 
might be able to put forward some ground for 
the application of S. 304 of the I. P. C. 

Held : that though there was before the S. J. 
enough material to make him perfectly confi¬ 
dent as to the guilt of the accused, yet in view 
of the contents of his petition of appeal to the 
High Court, the safer aud better course would be 
to retura the case to the S. J. with a direction 
to him to put accused up for trial again, to take 
his plea, and whether that be guilty or not 
guilty to hear the whole of the evidence in rela¬ 
tion to the case. 1922 All. 233, List. 

[P 647 C 2, G48 C 1] 

Ambika Prasad— for Appellant. 

G. 17. Dillon —for the Grown. 

Mears, C. J. —The only point that 
has been taken by Mr. Ambika Prasad, 
who appears on behalf of the appellant, 
is that the learned Sessions Judge ac¬ 
cepted the plea of guilty and did not 
hear any evidence. He has called our 
attention to a case of Dalli v. King- 
Emperor (l). In that case Mr. Justice 
B-yves said : “ After all murder i3 a mixed 
question of fact and law, and unless the 
Court is perfectly satisfied that the accused 
knew exactly what was necessarily implied 
by his plea of guilty, the case should be 
tried, and in dealing with people of the 
status of Dalli, this of course can never 
be the case. ” There are points of 
distinction which can readily be drawn 
between the case of this appellant and 
that of Dilli, because the appellant is 
undoubtedly a man of very considerable 
intelligence, and having beyond question 
killed this woman, made a few hours 
later, on the same dfi,y, a perfectly clear 
statement about the facts, and later, on 
the 9th March, the day after the crime, 
gave to a Magistrate of the first class 
the most clear and convincing account of 
the whole occurrence, and stated as a 
preliminary to it that he knew that he 
could be convicted on his own statement. 
When before the learned Sessions Judge, 
he agreed that he had made the two 
statements to which we have referred, 
and he pleaded guilty and said he 
killed the woman with the chopper pro¬ 
duced, and the reason for killing her 
was jealousy. We think there was before 
the learned Sessions Judge enough material 
to make him perfectly confident as to 
the guilt of this man. Lahori, accused 

(1) 1922 All. 233=20 A. L. J. 326=23 Or. L. J. 

283. 
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did, however, state when pleading guilty 
that he killed her out of jealousy. He 
elaborates that in the petition of appeal 
to this Court, and it is that document 
which gives rise to the bare possibility 
that the accused may be able to put for¬ 
ward some ground for the application of 
S. 304 of the Indian Penal Code. Under 
these circumstances we are of opinion that 
the safer and better course would be to 
return this case to the Sessions Judge 
with a direction to him to put Lahori up 
foi trial again, to take his plea, and 
whether that be guilty or not guilty, to 
hear the whole of the evidence in rela¬ 
tion to the case. We, therefore, set 
aside the conviction and sentence and 
direct a re-trial. 

( onviction set aside. 

Re-trial directed. 
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Mukerji and Daniels, JJ. 

In the matter of Shy am Lai Shah and 
another. 

Mis. No. 277 of 1924, Decided on 15th 
December, 1921. 

{a) Hindu Law—Migrating family—Party plea¬ 
ding the original law as different from local law 
viust prove. 

When a Hindu migrates, he is entitled to carry 
lii-5 own law. that is to say, the personal law 
from his home of origin, to the new place. He 
may continue to observe these rules or laws or 
may abandon them ; but where the law to be 
pleaded is different from the law prevailing in 
the locality, it must be on the party who pleads 
that law, to say so. [P. u49, C. 1 & 2] 

★ [b) Evidence Act, Ss. 35 and 57— Officer spe¬ 
cially deputed to record customs prevailing in a 
locality—Record by such officer is evidence and is 
admissible without further proof. 

Where the local Government had deputed a 
special officer to record customs in the Kumaun 

area. 

Held ; that a book prepared by him recording 
such customs was evidence and was admissible 
under S. 57 without further proof. [P. G49, C. 2] 

Kashi Narain Malaviya —for Appli¬ 
cants. 

Kailas Nath Katya —for Opposite Party. 

Mukerji, J. —This is a reference 
under Rule 17 of the Kumaun Rules by 
the Local Government for the opinion of 
this Court. 

The facts, which have given rise to t hi a 


it am Lal Shah (Mukerji, J.) 1925- 

reference, are briefly these : A Hindu re¬ 
sident of Kumaun, by ca 9 te a Vaish, 
namely, Lachi Ram, died and he was 
succeeded by his wife Musammat Nimja. 
He left him surviving, besides the wife, a- 
daughter and two daughter’s 30 ns. The 
daughter’s sons were the defendants in 
this suit out of which this reference has 
arisen. At the time when Nimja died, 
thiee of the brothers of Lachi Ram were 
living, namely, Tula Ram, the plaintiff, 
and Parsi and Gangi, the respective 
fathers of the two other plaintiffs. The 
plaintiffs claimed that by the custom 
obtaining in Kumaun they were entitled 
to the property of Lachi Ram to the ex¬ 
clusion of his daughter’s-sons. To this 
claim the defendants filed a written state¬ 
ment and denied the existence of the 
custom. They pleaded that they were 
entitled under the Hindu Law to succeed 
to the grandfather. They never stated 
that they had come from any other part 
o*. fche country or that they had carried 
Wlfch them any local law or local custom. 

Tho learned District Judge? of Almora 
heard the evidence, discussed it and came 
to the conclusion that the evidence pro¬ 
duced by the plaintiffs was not sufficient 
to establish the custom which they had 
pleaded. There was an appeal to the 
High Court of Kumaun, and the learned 
Commissioner, who presided over that 
oourt, was of opinion that the plaintiff 
ought to succeed, Ic appears that the 
Docal Government deputed Mr. PanDa 

a ’ fco enquire into and collect 

ie customg that were prevailing in 
umaun. Mr. Panna Lal has accordingly 
wntfcen a book in which he has stated 

the different customs which he found 
prevailing in that area. The learned 
Commissioner was of opinion that in view 
of t he ract that a record of custom was 
made by Mr. Panna Lal after an ela¬ 
borate enquiry he was entitled to accept 
the statements in the book as affording 

good puma facie evidence of the law pre¬ 
vailing in Kumaun, in preference to the 

law as found in the Hindu text-books. 

He accordingly threw the burden of proof 
on the defendants to establish that they 
were entitled to succeed in tho teeth of the 
Kumaun custom, namely, the custom which 
excluded a daughter or daughter’s son from 
inheritance. The learned Commissioner 
also examined the evidence on record, and 
was satisfied that a custom had been, 
established to his satisfaction. 
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The defendants went up to the Local 
Government and at their instance the 
present reference has been made. 

The questions sent to us for answer are 
as follows: 

(1) Was the Commissioner right in re¬ 
fusing to apply the provisions of Mitak- 
shara law to a family of Vaishyas now 
resident in Kumaun, but who previously 
migrated from Rajputana? Jawahir Lal 
v. Jar an Lai (l). 

(2) Was the Commissioner justified in 
accepting Mr. Panna Lai's hook as a 
definite authority on customary law, and 
in throwing the burden of proof not on 
the parties alleging, hut on the parties 
denying a custom which is contrary to 
Mitakshara Law ? 

With reference to the first question, it 
will be noticed that it ha' l)3en contended 
on behalf of the defendants that they were 
Vaishyas who originally resided in Raj 
putana and migrated to Kumaun. 1 have 
already indicated that in the written 
statement no such case 1 2 , was set up. There 
is no such case, no such pleading and there 
was no issue on the point. In the circum¬ 
stances the Commissioner was right in 
accepting t’ r o statement oi law contained 
in the report of Mr. Panna Lal and 
in declining to apply the provisions of the 
Mitakshara Law. 

It is to be mentioned that under the 
Hindu Law itself, custom stands supreme 
to the written laws. In the case ol Col¬ 
lector of Madura v. Mutto Hauinlimja (i'), 
their Lordships of the Privy Council said : 
“Under the Hindu system of law clear 
proof of usage will outweigh the written 
text of law.” Jt being the fact that the 
parties were residents of Kumaun, and it 
being the fact that Mr. Panna Lai’s hook 
purported to contain a statement of law 
prevailing in Kumaun, the Commissioner 
was right in applying what should be 
taken as a good prima facie evidence of 
the local custom. If anybody wanted to 
plead that no such custom obtained, or for 
any particular reason the local custom did 
not apply to him, it was for that party to 
say so specifically. It is true, as held in 
the case quoted in the letter of reference, 
namely, Jawahir Lal v. Javan Lal (1) 
that when a Hindu migrates, he is entitled 
to carry his own law, that is to say the 

(1) 1924 All. 350=22 A. L. J. 49=') L.R.A. Civ. 

130. 

(2) [1607-09] 12 M.I.A. 397=10 \Y. R. 17=1 
B.L.R. 1=2 Suther. 135=2 Sar. 301 (P. C ) 


personal law from hh home of origin to 
the new place. He may continue to 
observe those rules or laws or may aban¬ 
don them : but where the law to ho plead 
ed is different from the law prevailing in 
the locality, it must he on the party who 
pleads that law to say so. Under the 
circumstances, I am of opinion fchac the 
Commissioner wis right in the way he 
acted. 

Coining to the question No. 2, we have 
to say what is the weight to he attached 
to Mr. Panna Labs hook. I have aleady 
stated that Mr, Panna Lal was directed 
by the Local Government to hold an en- 
quiry as to the customs prevailing in 
Kumaun. He was, therefore, acting under 
the orders of the Government and hi3 en¬ 
quiry was carried on under the. provisions 
of S. 3d of the Indian Evidence Act Me 
have numerous authorities to establish 
that entries as to customs recorded in the 
wajib-ul-arz are good evidence and admis¬ 
sible under 8. 3d of the Evidence Act. The 
reason is this the that record has bten made 
after due enquiry. In the case of Baia- 
(joIdmJ v. Badri Prasad (3) their Lord- 
ships cf the Pi ivy Council found a single 
entrs in a wajib-ul-arz enough to establish 
a custom that had been pleaded before 
them. If a wajib-ul-arz may bo admitted 
into evidence and given the weight that 
has been attached to it, the record pre¬ 
pared by Mr. Panna Lal is certainly enti¬ 
tled to much more weight. The hook 
witten by Mr. Panna Lal will be admis¬ 
sible under S. d7 of the Evidence Act 
writhoub further proof that it is a hook 
witten by him. If we attach to Mr. 
Panna Labs hook the weight to which it 
is entitled, we must say that it is definite 
evidence on customary law as prevailing 
in Kumaun. My answer to the rest of the 
question has practically teen given in 
answering question No. 1. To pub it 
shortly, 1 would answer this question also 
in the affirmative and say that in view 
of the circumstances the Commissioner 
was justified in accepting Mr. Panna Lai’s 
bojk and in throwing the burden of proof 
on the defendants. 

Daniels, J. — I agree and merely desire 
to add a few words in consideration oi the 
extreme importance of the questions in¬ 
volved in this reference. The first ques- 

(3) 1923 P. C. 70=45 All. 416=50 I. A. 19G=2l 
A.L.J. 578=2 j O. C. 217=45 M.L.j . 239= 
3s C.L.J. 302=33 M. L. T. 317=(1923) M. 

• W.N. 799=10 U.L.J. 303 (P. C.) 
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fcion is Wa? the Commissioner right in 
refusing to apply the provisions of Mitak- 
shara Law to a family of Vaishyas now 
resident in Kumaun but who previously 
migrated from Rajputana ? Jaioahir Lal 
v. Jaran Lal (l). 

If the question had been put as an 
abstract proposition of law the answer to 
it admits of no doubt. The Privy Council 
in the case, of Baliuant Bao v. Baji Bao 
-(4) lays down four propositions : 

1st, that prima facie a Hindu residing 
in the particular province of India is 
governed by the law of that province : 

2 nd, that if any such family migrates 
to another province it carries its own law 
with it : 

3rd, that any such family may re¬ 
nounce its original law and adopt the law 
of the province to which it migrates but 
that such renunciation must be proved 
by evidence : 

4th, that the personal law which a 
migrating Hindu carries with him is the 
law as it stood at the time of the migra¬ 
tion. 

The question put by the Local Govern¬ 
ment is, however, whether in this case 
the Commissioner was right in refusing to 
apply the provisions of the Mitaksbara 
Lvw to a family of Vaishyas now resident 
in Kumaun but who previously migrated 
in Rajputana, We have no hesitation in 
saying that he was right in so refusing 
and for the following reasons. First, it 
was no part of the case of the defendants 
that the family were governed by any 
different law from that prevailing among 
their caste in Kumaun, nor was any issue 
framed on this point. Secondly, the 
statement that the parties originally 
migrated from Rajputana is based on the 
evidence of three witnesses : L. Thakur 
Das Sah, L. Bansi Lal Sah and L. Ram 
Lal Sah, P. Ws. 4 to 6, and all these 
witnesses, while stating that their family 
migrated from Rajputana many genera¬ 
tions ago state at the same time that the 
family is at present governed by the 
customs prevailing in Kumaun. It may 
be noted further that these witnesses, 
though it is true that they belong to the 
game clan of Jagati Sahas a3 the parties, 
made no statement as to the family of 

4) 49201 48 Cal. 30=47 I. A. 213=25 C.W.N. 
243=12 L. W. 679=16 N.L.R. 137=39 M. 

L. J. 166=18 A.L.J. 1049=28 M.L.T, 157= 
(1920) M.W.N. 483=57 I. C. 545=22 Bom. 

L. R. 1070 (P. C.) 


the parties, but only as to their own 
family. ; 

On the second question I also agree 
with my learned brother that the answer 
must be in the affirmative. It appears 
to me that the question as put involves 
a certain misunderstanding of what the 
Commissioner really did. Undoubtedly 
the burden of proving a custom at vari¬ 
ance with Hindu Law lies in the first place 
on the person who sets it up. The bur¬ 
den of proof is however liable to be shifted 
by the evidence adduced by the parties. 
If 'he plaintiffs produced prima facie 
evidence of the existence of the custom 
the burden was thrown on the defendants 
to rebut it. In this case the plaintiffs 
did produce prima facie evidence in the 
shape of Mr. Panna Lai’s report. That 
report was clearly admissible in evidence 
under S. 35 of the Evidence Act, being a 
public record made by a public servant in 
the discharge of his official duty.Where evi¬ 
dence is admissible the weight to he at¬ 
tached to that evidence is a matter for 
the Court which has to decide on the 
facts, but we are certainly not prepared 
to say that the Commissioner was wrong 
in attaching very great value to that 
evidense. It appears from the book itself 
that the record was prepared after 
an exhaustive enquiry in the course 
ot which as many as 2®,000 witnesses 
wore examined by Mr. Panna Lal 
and his assistant. The reason which 
led to Mr. Panna Lal being placed on 
special duty to prepare this record 
was that there was a danger of 
Kumaun customs being disregarded by 
the Courts owing to the inability of par¬ 
ties to produce the necessary evidence in 
individual cases and it would be a grave 
public misfortune if the Courts were to be 
precluded from attaching to that record 
the value to . which the circumstances 

under which it was prepared naturally 
entitle it. 


The principles on which the record is 
admissible are precisely those on which 
an entry in the wajib-ul-arz is admitted 
as evidence of custom. The language used 
by the Privy Council in Bam Khhore 
v. Jainarayan (5) in dealing with a record 
of tribal custom prepared in the Gurgaon 
district in the Punjab applies with even 


(5) 1922 P.C. 2-49 Cal. 120=48 I.A. 405=15 

M ' L ' J * 83:=26 °< w * N ' 

MfwN.mfp.cT 20 A ' L " L 857=,I922) 
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greater force to Mr. Panna Lai’s report. 
What the Commissioner did in this case 
was to treat the report as primi facie 
evidence of the existence of the custom 
which it was open to the defendants to 
rebut but which was sufficient to establish 
the plaintiffs’ case unless and until it is 
rebutte I. He held and rightly that it 
had not been rebutted and further that 
there was other evidence of very great 
weight which went to establish the 
•custom in question. He was fully entitled 
to accept the report as prim e facie evi¬ 
dence and having so accepted to throw 
on the other side the burden of rebutting 
it by other evidence. This is my answer 
to the reference. 

By the Court 

For the reasons given above we answer 
the first question in the affirmative. The 
second question as put makes an errone¬ 
ous assumption and cannot therefore, be 
answered by a simple affirmative or 
negative. Mr. Panna Lai’s report was not 
admitted by the Commissioner as an 
authoritative statement of the law but as 
a prima facie evidence of a fact, namely, 
the existence of a custom. Our answer 
to that question, therefore, is that the 
Commissioner was right in accepting Mr. 
Panna Lai’s report as prima facie evi¬ 
dence of a custom, applicable to the 
community to which the parties belong, 
excluding daughters and daughter’s sons 
from inheritance and in throwing on the 
defendants the burden of rebutting it. 
We think chat the costs of this reference 
should be borne by the applicants. 

Reference answered. 
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Mears, C. J. and Piggott, J. 

Har Prasad and others — Appellants. 

v. 

Gidzari Lai —Respondent. 

Letters Patent Appeal No. Ill of 1924, 
Decided on the 13th March 1925, from 
a judgment of Daniels, J. 

(a) Deed-Construction—Tenant permitted t° 
plant grove—Agreement that tenant should becom e 
owner of part of the grove subiect to restriction s 
stated in agreement—One restriction being agaitis* 
sale by tenant to outsider—Restriction was held 
not to prevent mortgage to stranger. 

Under an agreement between a tenant and 
his landholder as to the terms on which 


the former would be permitted to plant a grove» 
the tenant was to become the owner of one 
quarter of the grove, subject only to such 
restrictions as were laid down in the agreement 
itself. One of these restrictions " :s lhat lie 
should not sell this one quarter share to any 
stranger, but only to the proprietor by whoso 
permission the grove was to be planted, or to 
co-sharers of such proprietor. 

Held : that there was no covenant against 
mortgaging. [P.651C.2] 

Kailas Nath Kit jit and Gulzari Lai — 

for Appellants. 

Bhagwati Shankar — for Respondent. 

Judgment. —The only question raised 
by these two connected appeals is as to 
the interpretation of a document. That 
was an agreement between a tenant of 
the names of Bhola and his land-holder 
as to the term3 on which Bhola would 
be permitted to plant a grove. The 
parties are agreed that Bhola wa3 to be¬ 
come the owner of one quarter of the 
grove, subject only to such restrictions a3 
were laid down in the agreement itself. 
One of these restrictions was that he 
should not sell this one quarter of the grove 
to any stranger, but only to the proprietor 
by whose permission the grove was to 
be planted, or to co-sharers of such pro¬ 
prietor. As a matter of fact there ha3 
been no sale of the share in question, but 
only a mortgage, and the sole point 
for us to determine is whether this pro- 
hibition in terms directed only against 
a sale must be read, either by necessary 
implication, or on a view of the position 
of the parties and the terms of the 
document as a whole, as being also a 
covenant against mortgaging. The learned 
Judge of this Court has held that the 
prohibition is directed against a sale to 
an outsider, and that the proprietary 
rights which Bhola was to take under 
the agreement could not be further modi¬ 
fied except by express covenant. He 
holds that there was no covenant against 
mortgaging. In our opinion he was right 
in so deciding. This finding determines 
both the appeals, which we dismiss 
accordingly with costs. 

Appeal dismissed. 
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Sulaiman and Daniels, JJ, 

Mahomed Mazhar Ali —Decree-holder— 
Appellant. 

v. 

Mt. Bijja Begam —Judgment-debtor— 
Respondent. 

Execution First Appeal No. 420 of 1924, 
Decided on 6th May, 1925, from a decree 
of the Suh. J., of Moradabad. 

★ Civil P. C., S. 60— Pension — Saleability de¬ 
cided upon by the trial Court—Executing Court 
cannot question—Civil P. C., S. 47. 

The question whether a certain pension is of 
such a character as not to be liable to be sold i s 
a mixed question of law and fact. If the point 
was expressly raised by the defendant concerned 
in the suit itself and decided against him and 
a decree under 0, 34, R. 4, was passed for 
the sale of that pension, it no longer remains 
open to the judgment-debtor to sav that the 
pension was of such a character as not to be 
saleable at all. It would not be proper for the 
execution Court to reopen the question which 
has already been decided in the original suit. 
In ca^es where no attachment is necessary aud 
the sale takes place in pursuance of a mortgage 
decree directing a sale of the mortgaged property 
S. 60 will not be applicable to decide the sale- 
ability of the property so as to prevent the Court 
from selling the property. 19*21 All. 32S Rel. on. 

[P 652. C 2 & 653, C 1] 

Hamid Hussain —for Appellant. 

S. Raza Ali—iov Respondent. 

Sulaiman, J. —This is a decree- 
holder’s appeal arising out of certain exe¬ 
cution proceedings. In 1889 Mt. Kundan, 
•who owned certain preperties and was 
entitled to a pension from Government, 
executed a usufructuary mortgage of all 
these properties including the pension 
in favour of certain mortgagees. She took 
possession of the properties under a lease 
from the mortgagees, and for the due pay¬ 
ment of rent she executed another 
mortgage-deed by way A security in which 
that pension was again included. The 
previous mortgage-deed was paid off ; but 
a suit was brought on the basis of the 
second one and a decree obtained against 
the representatives of the mortgagor. 
Mazhar Ali was a purchaser of part of the 
mortgaged properties, and so was the 
respondent Bijja Begam. It appears that 
Mazhar Ali had to pay more than his due 
share in order to save his property from 
being' sold, and having done so instituted 
a suit for contribution against Bijja 
Begam and certain other judgment- 
debtors. In this suit he claimel that he 


was entitled to enforce his claim against 
the portion of the pensions purchased by 
Mt. Bijja Begam on which he had 
a charge. The suit was first decid- 
el by Ch. Abdul Hasan, who decided 
issues Nos. 1 add 6 relating to the question 
whether the pension in dispute was or 
was not saleable in favour of the plaintiff. 
He ordered that a decree under 0. 34, 
R. 4, should be prepared for recovery of 
the amount out of the properties in the 
hands of the various defendants. An 
appeal was preferred to the High Court, 
and that judgment was set aside and the 
suit was remanded to the Court of first 
instance. This time the suit was 
disposed of by Mr. Ram Chand 
Saksena, who decreed the claim against 
the properties purchased by the various 
defendants as detailed in the plaint. He 
added that the amount decreed will be a 
charge on the properties purchased by the 
defendants. He further directed that a 
decree should be prepared according to 
R. 4 of O. 34, Civil Procedure Cod9, 
six months time being allowed for pay¬ 
ment. The learned Subordinate Judge 
seems to have accepted tho findings 
arrived at by his predecessor, although 
the whole suit hao been remanded, and he 
only dealt at length with the question of 
the proportionate liability of the various 
defendants. The decree-holder appealed 
to the High Court, aid Mt. Bijja Begam 
and another defendant filed certain cross- 
objections. By the judgment of the High 
Court the amounts were slightly varied, 
but the decree was not set aside, nor was 
the order of the Court that a decree under 
0, 34, R. 4, be prepared in any way 
upset. 

The decree-holder is now seeking to 
recover the amount decreed to him by sale 
of the pension in the hands of Mt. Bijja 
Begam. The learned Subordinate Judge 
has held that this pension is not attach¬ 
able, and therefore cannot be sold. He 
has, therefore, dismissed the decree- 
holder’s application. 

In our opinion the question whether a 
certain pension is of such a character as 
not to be liable to be sold is a mixed 
auestion of law and fact. If the point 
was expressly raised by the defendant con 
cerned in the suit itself and decided 
against her, and a decree under 0. 34, 

R. 4, was passed for the sale of that 
p9nsior, it no longer remains open to the 
judgment-debtor to say that the pension 
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!was of sueb a character as not to he 
(saleable at all. Ic would not be proper 
for the execution Court to reopen the 
question which has already been decided 
in the original suit. Of course, if the 
'question had not bean decide! at all the 
execution Court were called upon for the 
first time to consider whether it would 
proceed to sell the property, which, either 
on the face of it or admittedly, was not 
saleable, there might be some force in the 
contention that the Court would not he 
justified in selling it. But the case here 
is quite different and we think that the 
question, which depended on a considera¬ 
tion of a number of facts, should not now 
be allowed to be reopened. We may note 
that in the Pull Bench case of Mnbitrak 
Hussain v. Ahmad (l), two out of the 
three learned Judges held that in cases 
where no attachment is necessary, and the 
sale takes place in pursuance of a mort¬ 
gage decree directing a sale of the mort¬ 
gaged property, S. 60 of the Code of Civil 
Procedure will not he applicable so as to 
prevent the Court from selling the 
property. 

The learned \ akil for the respondent 
has drawn our attention to the judgment 
cf a single Judge of this Court which was 
afterwards affirmed in appeal under the 
Letters Patent in the case of Mazhar Ali 
Khan v. Mahfuz Hasan (2) where the 
learned Judge referring to the final judg¬ 
ment referred to above remarked at pages 
•698 and (599 that the question whether a 
particular piece of property in the hands 
of the defendant was “ attachable ” was 
irrelevant in the suit, which was brought 
to determine the liability of that defend¬ 
ant, and he felt satisfied that the point was 
not decided by anybody so as to he 
binding upon the parties. That judgment, 
however, was between the decree holder 
on the one hand and Mahfuz Hasan on 
the other, to which Mt. Bijja B 9 gam, the 
present respondent, was not a party. It 
is, therefore, obvious that Mt. Bijja 
Begam cannot take advantage of that 
judgment as if it were res judicata. The 
remarks in that judgment must he consi¬ 
dered to be obiter dicta so far as the 
present litigation is concerned. 

We have already said that a decree 
under 0 34, R. 4, was prepared, and 
•it is, therefore, obvious and that there has 

(1) 1924 All. 328—46 All. 489—22 A. L. J. 3‘>1 
—5 L. R. A. Civ. 201 (P. B.) 

(2) 1922 All. 429 -44 All. 697-20 A.L J. 679. 


not been any question of an ** attach¬ 
ment ” of the pension, hut only whether 
the charge was enforceable against this 
property. 

Considering the case on the merits we 
are satisfied that this pension is saleable. 
It may bo that in the case of Mazhar Ali 
v. Mahfuz Hasan (2), the decree.holder 
could not adduce sufficient evidence to 
satisfy the Court tha; the pension was 
saleable. In the present case, however, 
there is plenty of documentary ovidence 
on the record which points to that direc¬ 
tion. This pension is entered in the regis¬ 
ter which was prepared for entering 
pensions coming under S. 7 (2) of the 
Pensions Act (No. 23 of 1891), which are 
expressly declared to he transferable. The 
learned Subordinate Judge says that this 
pension was entered wrongly in this regis¬ 
ter. There seem3 to he no ground, how¬ 
ever, for suspecting that it wa3 so. The 
reason given by the learned Subordinate 
Judge is that this pension was granted 
under an order of 1887, hut the register 
itself show3 that this pension was certain¬ 
ly of an earlier date. In a judgment, dated 
the 27th of May, 1896, which was deli¬ 
vered in a suit betwen Khuda Bakhsh the 
mortgagee and Mt. Alimunnisa, a represen¬ 
tative of the mortgagor, it was expressly 
decided that the pension which had been 
previously mortgaged was transferable. 
That judgment shows that the pension 
wa3 granted at hast as early as 1886. 
This judgment was affirmed on appeal on 
the 20th of August 1901. Subsequently 
there was another litigation between 
Khuda Bakhsh on the one hand and 
Alimunnisa on the other in which on the 
10th jf October 190(5, there was a similar 
finding. The predecessors-in-title of tue 
parties were parties to those suits and, 
therefore, even if those judgments do not 
operate res judicata they are certainly 
admissible in evidence. 

There is the further fact that these 
pensions have been transferred from one 
person to another. Mt. Bijja Begam, the 
objector, is herself a transferree of the 
portion in her hands, acd so is the decree- 
holder Mazhar Ali. There are also other 
transferees of this pension. 

Having regard to all these circum¬ 
stances we are convinced that this 
pension was not a political pension which 
is declared to be non-transferable under 
S. 11 of the Pensions Act. 
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The result, therefore, is that this appeal either of the sections had been made out. 


is allowed, the decree of the Court below 
set aside, and the objection cf Mt. Bijja. 
Begam dismissed with costs. 

Appeal dismissed. 
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Mukerji, J. 

Narain Dutt Tewari —Applicant. 

v. 

Rudra Dutt Blwtt and anothei —Oppo¬ 
site Parties. 

Criminal Reference No. *178 of 1925, 
Decided on 20th May 1925, made by the 
District Magistrate, Almora. 

Penal Code, S. 477/1 —Accused obtaining by fald - 
jying accounts securities north amount justly going 
to be due to hhnsrit In near future but uhose 
realisation Is doubtf ul acts fraudulently. 

If together with the intention of deceiving 
there be an .attempt to obtain an undue advan¬ 
tage, there would be in law an intent to 
defraud. 

Where an accountant in a Bank noticing that 
the Bank might fail any day and that it might 
become difficult for him to recover the money 
deposited by him as security which was going 
to be justly payable back to him shortly, 
obtained securities worth his deposit by falsifica 
tion of accounts and without the higter 
authorities of the bank being aware of the fact, 
and where in an enquiry in respect of a charge 
under I. P. C., S. 477-A, the accused was 
discharged. 

Held : that the order of discharge was wrong 
and that there was enough material on the 
record to direct further enquiry. 21 All. 113 Foil. 

[P G55 Cs 1, 2] 

M. L. Aqarwala ,— for Applicant. 

M. W al lull all —for the Crown. 

Tej Bahadur Sapru , Hamid Hasan 
and P. N. Sapru —for Opposite Parties. 

Mukerji, J. —This is a criminal case 
on the revision siae of this Court. The 
Court took action of its own accord and 
sent for the record of the case. 

It appear.s that the opposite parties, 
Rudra Dutt Bhatt and Gauri Dutt 
Karnatak, were two accused persons who 
were called before a Magistrate to answer 
charges under Ss. 1-23 and 477-A of 
the Indian Penal Code at the instance of 
one Narayan Dutt Tewari. The learned 
Magistrate, in a judgment in which he 
stated the facts and the evidence very 
clearly, came to the conclusion that on 
the facts found by him no offence urder 


He accordingly discharged the accused 
persons. Narayan Dutt Tewari took the 
matter to the District Magistrate, and 
while the case was still before him. this 
Court sent for the record. The Magistrate, 
in sending on the record, recorded his 
opinion that there was no case made out 
under S. 423 of the Indian Penal Code, 
but there was enough material before the 
learned trying Magistrate on which he 
coukl and should have framed a charge 
under S. 477-A of the Indian Penal Code. 

The case has been very ably argued on 
either side and the question for deter¬ 
mination is whether on the facts found, 
the accused persons were entitled to a 
discharge or whether a charge should 
have been framed and the case tried 
either by the Magistrate himself or 
committed to the Court of Session. As in 
my view the order of discharge was not 
warranted by the statement of the law 
I will briefly state the facts as found by 
the Magistrate, without expressing any 
opinion whatsoever as to whether the 
facts should he finally accepted or not as- 
correct. It will be for tie Court which 
finally tries the opposite parties to come 
to conclusions of facts on hearing such 
evidence as may be adduced on behalf 
of the defence. The accused persons, I 
understand, have already been examined 
by the learned Magistrate. 

The Punjab Industrial Bank opened a 
branch at Almora some time in August, 
1922 and it closed its doors on or about 
the 6th of March, 1924. The com¬ 
plainant, Narain Dutt, was appointed the 
cashier on making a deposit as security 
of a sum of Rs. 5,000. This money was 
to bear certain interest, and was repay¬ 
able on the expiry of 12 months unless of 
course a fresh contract as to security was 
entered into. Similarly Gauri Dutt, one 
of the opposite parties, was appointed an 
accountant and he deposited a sum of 
Rt. 1,000 for a period of six months. His 
appointment was made some time in 
July 1923 and the money deposited by 
him was repayabla some time in Jaruary 
1924. The opposite party, Rudra Dutt, 
as the manager of the local branch, 
made a deposit of a sum of Rs, 2,000 for 
a period of 12 months. He was appoint¬ 
ed iD May 1922 In spite of his reoeated 
offer bo resign and request to be relieved, 
he was obliged to continue in office up to 
some time in January 1924. Narain 
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Dutt Tewari, on the expiry of the six 
months for which he had made the de¬ 
posit, brought a suit against the Bank 
for recovery of his money and obtained a 
decree. In execution of it he caused the 
attachment of certain securites (promis¬ 
sory notes) held by the local branch of 
the Bank, and then it was discovered that 
the securities had been transferred. It is 
this transfer and the method by which it 
was done which forms the subject-matter 
of Narain Dutt’s complaint. 

It appears that there was a firm trad¬ 
ing at Almora under the name and style 
of J. Bnatt and Sons, and Rudra Dutt, 
one of the opposite parties, was interested 
in that firm. On the 22nd of December 
1923 an entry was made in the books of 
the Bank showing that J. Bhatt and Sons 
made a deposit of a sum of Rs. 1,000 in 
the Bank. On the same date a debit 
entry was made against Gauri Dutt show¬ 
ing that he borrowed a sum of Ru 1,000 
from the Bank and gave by way of 
security a promissory note executed by 
himself and his father. On the same date 
promissory notes held by the Bank to the 
value of nearly Rs. 1,000 were sold to J. 
Bhatt and Sons and they transferred the 
same to Gauri Dutt. It has been found 
by the Magistrate that as a matter of 
fact no payment in cash or kind was 
made by J. Bhatt and Sons into the Bank. 
It has been found by the Magistrate that 
the whole arrangement was really a 
fictitious transaction and the real transac¬ 
tion was this : the deposit made by Gauri 
Dutt was repayable to him on the 17th of 
January 1924. The doors of the Bank 
might be closed on any day, it being in 
such a tottering condition. Guari Dutt 
and his father gave the promissory note as 
against the deposit and in the meantime 
got back their money in the shape of 
promissory notes. 

On these findings, briefly stated, the 
question that the learned Magistrate had 
to decide was whether there was an inten¬ 
tion to defraud the Bank within the 
meaning of S. 477-A of the Indian Penal 
Code. It has been conceded before me, 
and it was conceded before the learned 
District Magistrate that S. 423 of the 
Indian Penal Oode was probably not ap¬ 
plicable. The question is as to the ap¬ 
plicability of S. 477-A. That the account- 
books were falsified admits of no doubt. 
If an intention to defraud is established, 
there would be a case apparently estab- 
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lished against the opposite parties so as to / 
justify further proceedings. 

Sir Tej Bahadur Sapru with bis usual 
lucidity and clearness has put the entire 
case of his clients before me. He argued 
that the opposite parties had not the 
slightest interest to injure the Bank or 
any creditors of the Bank to the extent of 
a single pie. All that they were anxious 
for was to secure their own money which 
was going to he justly due to Gauri Dutt. 
The Bank was 3till operating though in a. 
very unsatisfactory condition. No undue 
advantage was taken and only a legitimate 
claim was satisfied. He pointed out that 
the District Magistrate himself expressed 
an opinion on the point as follows : 

The extent to which others would be 
defrauded is no doubt somewhat nebulous 
and uncertain. 

Sir Tej Bahadur argued that if in the 
course of liquidation (the Bank has al¬ 
ready probably gone into liquidation ) it 
transpired that in the circumstances in 
which the Bank was situated Gauri Dutt 
was not entitled a3 a creditor of the Bank 
to the entire amount of his deposit, 
there would he civil liability against him 
and he could he made to disgorge th 9 
whole or a part of the money taken by 
him under proceedings taken in liquida¬ 
tion. He cited several cases English and 
Indian. 

I have given my best consideration tc 
all arguments and have examined the 
various cases cited. In my opinion, which 
1 wish to state briefly for reasons already 
given, viz., the case will have to he re¬ 
tried there is enough material on the 
record for directing a further enquiry. 
Some of the facts as found by the Magis¬ 
trate have been disputed by the opposite 
Parties and it has been expressly stated 
that there were material documents in the 
opposite parties’ hands which would 
establish their innocence conclusively. In 
the circumstances I will briefly indicate 
whether in my opinion a case under 
S. 477-A could be held as proved on the 
facts found by the Magistrate. 

As already stated, falsification of ac¬ 
count is admitted. It has Keen establish¬ 
ed that J. Bhatt and sens never made a 
deposit of Rs. 1,000 and were, therefore, 
not entitled to purchase any securities of 
the Bank. The whole arrangement was 
one by which Gauri Dutt obtained 
securities worth his daposifc without the 
higher authorities of the Bank being 
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aware of the fact. The sole question, 
therefore, is whether in the method 
adoptee there was or was not an intent 
to defraud. That the falsity of the account 
was made to deceive the Bank authorities 
and the officers of the Court in case of 
liquidation admits of no doubt. If toge¬ 
ther with the intention of deceiving there 
1)0 an attempt to obtain an undue advan¬ 
tage, there would be in law an intent to 
.defraud. The case of Queen-Empress v. 
Mohammad Said Khan (ij, decided-in this 
Court as king back as in 1898, is in point. 
Banerji, J., quoted from Sir James Fitz- 
lames Stephen’s History of the Criminal 
Law of England, Yol. II, p. 121, and held, 
in the case before him, that whether the 
wider or the narrower construction adopt¬ 
ed by different Courts were adopted, the 
intention to defraud was established in 
the case before him. In that case a 
Police Heal Constable had retrieved ad¬ 
verse remarks from his service roll and 
fabricated favourable remarks. It was 
found that the object of Said Khan was 
to obtain an advantage to himself by way 
of advancement in service which he was 
not likely to gain if the adverse remarks 
were left on the record. I have no doubt 
that the interpretation put by Banerji, J. 
was a proper interpretation to put on the 
word fraud and various expressions involv¬ 
ing the word as used in the Indian Penal 
Code. In this case the intention was to 
obtain an advantage which could not be 
obtained at once in a fair manner. The 
Bank might fail any day and it might 
take years to recover the money. Then 
the Bank might not he able to pay its 
debts to the fullest extent and some of 
the money deposited might not be realized 
at all. The mere fact that a sum of 
Rs. 1,000 was going to fall due shortly 
was really immaterial. The points urged 
by Sir Tej Bahadur are really matters 
that go to extenuate the seriousness of 
the offence, and I have no doubt that 
they would he considered (if there be a 
conviction) when sentence is passed. 

I hold that the order of discharge was 
not justified and I send back the record 
to the District Magistrate of Almora with 
the direction that it be sent down to the 
Magistrate who tried the case and, in the 
case of his transfer, to some other Magis¬ 
trate for further enquiry. 

Further enquiry ordered. 
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Mukerji, J. 

Ct. I. P. Railway —Defendant—Appli¬ 
cants. 

v. 

Firm Radhey Mal Manni Lal —Plain¬ 
tiffs—Opposite Party. 

Civil Revision No. 216 of 1924, Decided 
ou 16th February 1925, from an order 
oi the Judge, Small Cause Court, Cawn- 

pore. 

(a) him. Act, Art. 30 —Goods missing on date 
on which consignees apply for delivery—Time 
runs f rom that date where goods are not proved to 
have been lost previously. 

Where on the date on which the consignees 
apply for delivery, tho goods are missing and 
where there is nothing to show that the goods 
were lost prior to that date, time will run only 
from that date. [P 657 C lj 

[(>) Railways Act, S. 55— Plaintiff making honest 
atteoipt *o remove goods but not allowed h do so — 
Company subsequently asking vlaintiff to take 
delivery but plaintiff not complying — S. 55 does 
not apply. 

Nine bags of goods were consigned for despatch. 
When the goo is arrived at their destination, it 
was found that two of the packages sent were 
not the same as had been consigned. Consignees 
who were also the consignees of the goods 
propose! that seven of the bags should be 
handed over to them and the two remaining 
hags, which did not belong to the consignment, 
should be left there. The station master did 
not agree to this arrangement. Later on higher 
railway officials wrote agreeing to this arrange¬ 
ment. Even then the station master would not 
agree. On two subsequent occasions the Rail¬ 
way Company again asked the consignors to 
take delivery of the seven packages. But tha 
consignors did not comply with the request. 

[P-667 C 2] 

Held : thi'. no hard and fast rule can be laid 
down for all cases. P>ut in this case the con¬ 
signors could very well say that they made two 
honest attempts to obtain delivery of goods and 
if the Railway Company retained the goods, at 
the time. they did so at their own risk. The con¬ 
signors were entitled to recover the market value 
of the goods consigned and were not bound to 
accept such price as was fetched by the sale held 
at the instance of the railway administration. 

Held : further, that S. 55 of the Railways Act 
applies to ordinary cases, but does not apply 
where the plaintiffs, at the request of the Riil- 
way Company tf emselves, wanted to remove the 
goods, but were not allowed to do so. [P 657 C 2] 

(c) Railways Act, S. 72— Company cannot dis¬ 
pute consignor's title to the goods consigned. 

As between the Railway Company, on the one 
hand, aud the consignors, on the other, the 
Railway Company cannot dispute the title of 
the consignors to the goods. [P 658 C 1] 

Ladli Prasad Zutshi —for Applicants. 

Satish Chandra Das — for Opposite 
party. 


(1) [1898] 21 All. 113. 
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Muker ji, J.— This is an application 
to revise a judgment of ohe Court of 
tSmall Causes at Cawnpore. 

The respondents consigned goods in 
nine bags to Salamatpur from a railway 
station at Cawnpore. When the goods 
arrived at Salamatpur, it was found that 
two of the packages sent were not the 
same as had been consigned at Cawnpore. 
The person who wanted to take delivery 
on behalf of the consignees; proposed that 
seven of the bag9 should be handed over 
to him and the two remaining hags which 
did not belong to the consignment, should 
be left there. The station master did not 
■agree to this arrangement. Later on, 
higher railway officials wrote agreeing to 
this arrangement. Even then the station 
master at Salamatpur would not agree 
that the seven hag3 admitted to be a part 
of the consignment should be removed. 
Thereafter, there was some correspond¬ 
ence and the suit was brought. Several 
defences were taken, including a plea of 
limitation, and they have all been decided 
against the defendants ; hence this peti¬ 
tion in revision. 

Three points were urged, and 1 will 
consider them. 

The question of limitation arises in this 
way. The goods were hooked on the 2Lab 
of November 1922. On the 5th of 
December 1922 the consignees went to 
the railway station and wan tod to take 
away seven of the packages, but the 
station master refused. On the 3rd of 
December 1923 the suit was brought. 
Thu 9 the suit was within one year of the 
failure of the Railway Compiny to deliver 
goods (vide Art. 31 of the Limitation 
Act). It is said that as regards two of 
the packages Art. 30 would apply. 
Even if Art. 30 applied, there is nothing 
to show that the two packages which 
were missing on the 5th of December 
1922 had really been lo3t earlier than 
that date. The matter was within the 
peculiar knowlege ol the defendants and 
it was for the defendants to have proved 
when the actual loss took place. The 
point of limitation, therefore, fails. 

The second question is whether the 
defendants were justified in selling the 
goods and offering the sale price to the 
plaintiffs after deducting the costs due to 
them.' As alreidy stated above, the 
plamfciffs or their men made two attempts 
to’obtain delivery of their goods. On the 
second occasion they went to the spot at 
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the Tequest of the Railway Company 
themselves. It is true that on the third 
and fourth occasions, viz., on the 10th ot 
April 1923 and the 2Uth ot April j 923, 
the Railway Company again asked the 
plaintiffs to take delivery of the seven 
packages. The question is whether tiie 
plaintiffs could very well say that they 
were not going to hear the Railway Com¬ 
pany after two attempts of obtaining 
delivery had failed. No hard and last 
rule can he laid down for ail cases. Rut 
in this case it appears to me that the 
plaintiffs could very well say that they 
made two honest attempts to obtain 
delivery of goods, and if the Railway Com¬ 
pany retained the goods at the time they 
did so at their own risk. 1 agree withj 
the Court below that the plaintiffs are 
entitled to recover the market value ol 
the goods consigned and are not bound to 
accept such price as was fetched by the 
sale held at the instance of the railway 
administration. 

I may mention here that I read S. 55, 
of the Railway Act. It applies tc ordi¬ 
nary cases. It does not apply where the 
plaintiffs, at the request of the Railway 
Company themselves, wanted to remove 
t-ha goods, hut were not allowed to do 90 . 

The last point urged is that the plain¬ 
tiff’s have no right to sue. This point 
wa9 taken by way of an amendment of 
the written statement. The argument is 
based, in this Court, od the rule of law 
that a rail vav receipt is a mercantile 
document of title and it passes title in 
the goods to which it relates on an 
endorsement. This does not appear to 
have been exactly the point raised in the 
Court below. Indeed, the judgment of 
the Court below does not bear any indica¬ 
tion of any such argument having been 
brought forward before it. The fourth 
ground of appeal, which alone relates to 
the right to maintain the suit, does not 
cover the point. The question involves 
questions cf fact and 1 decline to enter¬ 
tain it without proper findings. 

The lower Court found that the plain¬ 
tiffs consigned not only their own goods, 
but some goods which their customer 
purchased for himself and had asked thorn 
to consign with the plaintiffs own goods. 
An argument was based on this fact, viz., 
the plaintiffs were not the owners of the 
entire goods and that, therefore, they 
could not maintain the suit. To this] 
argument the clear answer was that as) 
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between the Railway Company, on the 
one hand, and the p’aintiffs, the con¬ 
signor*?, on the other, the Railway Com¬ 
pany could not dispute the title of the 
consignors to the goods. 

The petition in revision fails, and it is 
hereby dismissed with costs. 

Petition dismissed. 
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Mukerji, J. 

Jaunpur Sugar Factory Ltd . {in 

Liquidation)—In the matter of. 

M sc. Ref. No. 119 of 1924, Decided on 
13tb May 1925. 

(a) Practl e — Precedents—Auth critics are use ful, 
only for law laid down. 

Authorities are useful only so far as they lay 
down the law, but they are usually not safe 
guides when questions of fact are involved. 

[P 660 C *2] 

(b) Contract Act, Ss. 31, 32 :^3 and 34 —Contract 
to purchase shares on condition of lei'ig made 
sole agent of Company—Company going into 
liquidation before appointing purchaser sole agent 
— I.after is not liabl• as contributory. 

The agreement was that ll would become a 
member of a sugar manufacturing Company by 
purchase of shires in case he was appoi-ited the 
sole agent (f the Co panv for sale of sugar at a 
certain centre. The Co npany was not manufac¬ 
turing any sugar at the time of the agreement. 
The terms of the agency were uot settled when 
It signed the application for shares. The Ccm- 
pany eithi-r declined or failed to ppoint R their 
sole agei t at the said contre, and later went 
into liquidation. 

Held ; that there was nothing in law to pro¬ 
vent the Company from aopoim ing R their sole 
agent by settling the terms although sugar was 
not being manufactured at the time and the 
agreement on the part of R to become a member 
of the Company was contingent, L e., dependent 
for its validity and enforcement on the condi¬ 
tion of the Company appointing him their sole 
agent, and as the Company either declined or 
failed and later made it i np ssible to appoint R* 
their sole agent, R was not liable to contribute 
towards the liquidation. [P 661 C 2, P 662 C 1] 

Kailas Nath Kntju —for Objectors. 

Indu Bhusan Banerji - for Liquidators. 

Mukerji, J. The liquidators of the 
JauDpur Sugar Factory Limited, in liqui¬ 
dation, placed, for the decision of the 
Court, the objection on the part of the firm, 
Lallu Mai Ramchunder, to be put on the 
list of contributories. 

- . The case of Lallu Mai, as stated in his 
Coun-efs letter addressed to the official 
•liquidators, is briefly as follows : 


An agent of the Jaunpur Sugar Fae 
tory, Ld., by name of Simeon approaches 
the sale proprietor Ram Chunder in com¬ 
pany of a broker, Lachmi Narain, with a 
view to Ram Chunder’s purchasing some 
shares in the Company which had just 
been started. Ram Chunder trades in 
sugar and other commodities and he cared 
more for the profits that might accrue to 
him by sale of sugar than for any divi¬ 
dend which the Company might declare 
iater on. He stipulated with Simeon that 
he would j urchase the shares on condition 
that he was appointed the sole agent of 
the Comiany for sale of sugar in Cawn- 
pore. To this Simeon agreed and accord¬ 
ingly Ram Chunder signed the application 
ior 500 shares and paid the deposit 
money of Rs. 500 at the rate of Re. 1 per 
share. This was on the 20th of February , 
1921, Later on the Company gave informr 
afcion t) Ram Chunder of the fact that 
500 share-? had in fact boen allotted to, 
him and called upon him to pay Rs. 2 
more per share which was oayable on- 
allotment. Ram Chunder declined to pay 
anything till the question of agency was 
settled. Later on the Company made the 
first call of Rs. 2 per share and this too 
Ram Chunder declined to pay on the 
grounds already mentioned. ” 

Ram Chunder’s contention, therefore, 
is that his purchase of shares was con¬ 
ditional on his being appoir ted the sole 
agent for sale of sugar in Cawnpore and 
that the Company having failed to ap¬ 
point him the sola agert, ho is not bound 
to carry out his promise. 

The liquidators have not filed any 
written statement, hut their case has been 
put something like this by their learned 
counsel, Mr. Indu Bhusan Banerji, who 
has argued their case extremely well. The 
Company say: 

We told Ram Chunder * take shares 
we will give you agency. ’ We could not 
give Ram Chunder any agency at the 
time because no terms had been settled 
and no sugar was actually being manu¬ 
factured at the time. We promised to 
give him agency and would have given j 
him the agency if we had manufactured 
sugar and if terms had been settled upoD. 

The condition attached to Ram ChuDder’s ! 
purchase of shares was a condition * sub¬ 
sequent and failure of the ' subsequent * j 
condition does not entitle Ram Chunde- 
to back out of the promise. ” 
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The question that has to be decided is 
primarily a question of fact, viz., What 
was the agreement between the parties t} 
The evidence on this point consists of 
certain letters exchanged netweer tae 
parties and the testimony of Ram 
Ghunder and the broker Lachmi Narain. 
Before examining the evidence, I may 
state at once that there is a certain 
document Ex. F. which, if accepted 
as trustworthy, would at once decide 
the case in favour of Ram Chunder. Bat 
I feel considerable difficulty in accepting 
the document-as trustworthy. It appears 
that Messrs. Behari v'c Go. were the 
Managiug Agents of the Sugar Fact iry. 
No evidence has been adduced t3 this 
effect, but it appears to be the case that 
one Mr. S M. Bose was one of the moving 
spirits of Behari k Go. The document 
F. purport* to be a letter from 
Bose bearing date 11 th of April 1921 by 
which it is said Bose confirmed the 
undertaking given by Simeon to Ram 
Ghunder, that Ram Chunder’s purchase 
was conditional on his being appo nted 
agent at Cavvnpore, and that if the 
Contnct of agency fell through, the pur¬ 
chase of shares of Ram Chunder would be 
treated as cancelled It has been proved 
that the document was signed by Bose. 
But throughout the correspondence be¬ 
tween the parties we never hear of this 
letter. Lachmi Narain. the broker, says 
that he was toll that B )se was staying in 
the Civil and Militrarv Hotel at Cawnpore 
and he went and saw him and obtained 
the letter Ex. F. Ram Ghunder had 
to explain the reason why this letter was 
never mentioned in the correspondence 
and was not even mentioned in his 
Counsel's letter addressed to the liqui¬ 
dators. The explanation was put forward 
through the mouth of Lachmi Narain. 
The latter said that he kept the letter 
with himself simply because he was a 
relation of Ram Ghunder and it mattered 
little whether the document remained 
with him or with Ram Chunder. The 
relationship that is supposed to exist 
between Ram Chunder and Lachmi 

Narain is this : that the paternal uncle of 
Lachmi Narain's wife was married in 
Ram Ohunder's family. Needless to say 
that I entirely disbelieve Lachmi Narain 
as to how he obtained Ex. F, and I 
accept Mr. Indu Bhusan Banerji’s sug¬ 
gestion that the letter wa9 obtained from 
Bose after the present question of con- 
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tribution by Ram Ghunder had started. 

Discarding then Ex. F, there is 
enough in the correspondence and state¬ 
ment of Ram Ghunder to show that Ram 
Ghunder wanted to have the sole agency 
at Cawnpore and he agreed to purchase 
the shares only because he was told that 
he could n )t be appointed an agent with¬ 
out purchase by him of 500 shares. Oral 
testimony of what hapoened in February 
1921 when given in May 1925 is hound 
to be hazy and somewhat indefinite and 
we have to remember this in examining 
the evidence of Ram Chunder and 
Lachmi Narain. Ram Chunder says that 
two gentlemen dressed in European 
costume went to him with Lachmi Narain 
for sale of shares. Then says Ram 
Chunder: 

I told the Sahalos that I wanted 
agency and I wanted to sell sugar. The 
Sahah3 said that; they would give me the 
agency. The Sahabs told me that I 
would get my agency if I purchased 500’ 
shares. ” 

Further on he says : 

If the Sahabs had not offered me the 
agency, 1 would not have agreed to pur¬ 
chase any shares. ” 

In cross-examination he said : 

The Sahabs told me that I could get 
the agency only by purchase of 500 shares 
and not otherwise. 

This statement on oath of Ram Chunder 
is supported by the copy of his letter he 
wrote on receipt of notice of allotment 
Ex. I. The letter which has been 
marked as Ex. A acknowledges the 
allotment letter and goes on as follows : 

In the meantime we would point you 
out that our application for the shares 
was on condition of your agency in 
Cawnpore being given to us, but we regret 
that we have cot yet been favoured with 
the rules thereof. Wo shall feel obliged 
if you will let us know if the Company is 
prepared to grant us the agency and send 
us the rules to see if they are agreeable 
to us. We can take the shares only if 
we are able to get the agency. ” 

It is common ground that Ram Chunder 
declined to pay th« allotment money of 
Rs. 2 per share. Evidently, this conduct 
on his part supports his case. In reply 
to Ex. A, which does not bear any 
date, but which was probably written on 
the 6th of March, 1921, the Company 
wrote on the 14th of March, 1921, This 
is Ex. J. They said : 
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Vv e have registered your name for 
the above agency and shall be glad to 
offer you our terms and conditions regard¬ 
ing the same when we are able to produce 
our manufacture of sugir in the maiket 
which will probably be in July next. 
Please write to us on the subject then. ” 

It ^ill be noticed that the Company’s 
answer was not a fair and honest answer 
to Ram Chunder’s letter. Later on the 
Company mule the first call of Rs. 2 per 
sharo and wrote the letter Ex. I\, 
dated the 9th of August, 1921 to the firm 
of Lallu Mai Ram Chunder. The firm 
again replied on the same terms as before. 
They said, among other matters : 

Will you kindly let us know if your 
mill has commenced manufacturing sugar 
and whether you have decided finally to 
appoint us sole agents at Cawnj,ore for 
the same. Unless we are placed in a 
clear position on this subject, we regret 
wo (‘.annot make further remittances ” 

The Company’s reply (Ex. L, dated 
3 — 9—21) was again as evasive and non¬ 
committal as before. Behari & Co. pur¬ 
ported to offer the terms of agency hut 
without entering into any details. They 
said that the firm Eallu Mai Ram Chunder 
would have to undertake to purchase 
certain quantity of sugar per year, hut 
did not mention w'hat that quantity would 
he. Then they said that Lallu Mai Ram 
Chunder would be required to make a 
certain deposit per maund for sugar deli¬ 
vered to them, but here again they did 
not mention what, the amount of deposit 
would he. It is clear that the Company 
were avoiding coming to any definite 
terms as to the question of agency. 

It is clear to my mind that Mr. Simeon, 
the agent of the Sugar Company, agreed 
' that as a condition precedent to Lallu Mai 
Ram Chunder becoming subscribers to 
500 shares, they would he appointed the 
sole agents at Cawnpore for sale of sugar. 
This agreement on the part of Simeon 
was impliedly, ratified by Behari & Co., 
by not disputing the correctness of the 
statement containel in Lallu Mai Ram 
Chunder’s letter, dated the 6th of March, 
L921 (Ex. A). 

Now the question is what is the posi¬ 
tion in law of the parties ? Mr. Indu 
Bhusan Banerji argued that the appoint¬ 
ment of Lallu Mai Ram Chunder as 
agents of the Company was not a condi¬ 
tion ' precedent ’ to the former's pur¬ 
chase of shares and he relied upon three 


cases—two English and one Indian. 
These are Moti Lai Ghanni Lai v. 
Thakorlal Chiman Lai (l), In Re Rich¬ 
mond Hill Hotel CompanVi Elkington (2) 
and In Be Southport , etc., Co. (3). I have 
considered all the three cases and it 
appears to me that all that they lay down 
is this—where persons agreeing to take 
shares have attached to it a condition 

prec r dent ’ to their purchase, the pur¬ 
chase is not effective and does not make 
the would-be purchaser a member of 
the Company till the condition is 
fulfilled. Further, where the condition 
attached to the purchase is a subse¬ 
quent condition, the would-be pur¬ 
chaser becomes a member although the 
subsequent condition be not fulfilled. 
Authorities are useful only so far as they 
lay down the law, bub they are usually 
not safe guides when questions of fact are 
involved. 

In Elkington's case (2) it appears that 
Elkington & Co. applied for 150 shares of 
£10 each in a Company on the faith of 
an agreement with a promoter (the agree¬ 
ment was subsequently ratified) that 
they should pay only 30s. per share 
in cash and the further calls should 
be set off against the goods to be supplied 
by them. Elkington & Co. paid a 
deposit of 10s. per share and the shares 
were allotted to them and then they 
paid the further sum of 20s. per 
share. They received the certificates and 
they were entered on the register. No 
goods were ordered because the Company 
had to be wound up. The question then 
arose whether Elkington & Co. were 
liable to he put on the list of contri¬ 
butories or not. It was held that they 
were liable. Dealing with the position of 
Elkington it Co., the facts aDd law were 
discussed and the Lord Justices hearing 
the appeal differed from the Vice-Chan¬ 
cellor (who had heard the case in the 
first instance) as to the position of Elking¬ 
ton .t Co. They pointed out that as a 
matter of fact Elkington & Co. had agreed 
to become members of the Company and 
the condition that was attached as to 
purchase by the Company of the goods 
of Elkington & Co. was, as a matter of 

(1) [1912] 36 Bom. 557—10 I. C. 696=14 
Bom. L. R. 648. 

(2) [1860-07] 2 Ch. 511=10 L. T. 301-15 
W. R. 655=36 L. J. Ch. 593. 

(3) 31 Ch. I). 120=55 L. Ch. 497 58 u T. 
882=34 W. R. 49. 
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fact, not a condition precedent. Lord 
Justice Cairns fays at p. 5*26 : 

“Therefore of the two questions which 
seem to me to represent the two alter¬ 
native views of the case, I am bound to 
answer in the affirmative the one which 
suggests that Eikington & Co. intended to 
be share-holders in prcesenti. If that be 
so, that is enough for the present appli¬ 
cation.” 

At p. 525 the same Judge said : 

“Now I am not prepared at all to say 
that it would not have been perfectly 
competent for Eikington, on receiving the 
letter of allotment, to have returned it 
to the Company and to have said: ‘There 
is a complete misunderstanding in send¬ 
ing us this letter of allotment ; referring 
to the correspondence that has passed 
between your promoter and ourselves, you 
will find that although we went through 
the form of applying for shares, the whole 
of that was subject to the understanding 
that either you should give us a resolu¬ 
tion of the Company that we were to be 
under no liability upon those shares, or 
that we should have right of refusing to 
take shares upon which we were to bo 
liable.’ They did nothing of the kind. 
They received the letter of allotment; 
they kept it.” 

It is clear that the case was decided on 
a question of fact. So every case must 
be decided, mainly on the question of 
fact. 

It is rather curious that none of the 
learned Counsel for the parties ever 
thoi g it of referring to the Indian Law on 
the question. English Law is certainly 
useful in clearing up obscure points, but 
it is after all the Indian Law that matters 
most. It is conceded by the parties that 
there is nothing in the Companies’ Act it¬ 
self which would differentiate the casp 
from ordinary cases of contract. That 
being so, in my opinion, the law in India 
would be found in Ss. 31, 51 and 
allied sections of the Contract Act. S. 31 
defines a “contingent contract” as a con¬ 
tract to do or not to do something, if 
some event, collateral to such contract, 
does or does not happen. S. 51 lays down 
the rule as to porf rmance cf reciprocal 
promises in the f blowing terms: 

“ When a contract consists of reciprocal 
promises to be simultaneoulsy performed, 
no promisor need perform his promise un¬ 
less the promisee is ready and willing to 
pgrform his reciprocal promise." S. 31 


of the Contract Act lays down : If the 
future event on which a contract is con¬ 
tingent is the way in which a person will 
act at an unspecified time, the event shall 
be considered t) become impossible when 
3 uch person does anything which renders 
it impossible that be should so act within 
any definite time, or otherwise than uncur 
further contingencies ” 

In the caso before me the agreement 
wae that Ram Chunder would become a 
member of the Company by purchase of 
shares in case he happened to he appoint¬ 
ed the sole agent of the Company for sale 
of sugar at Cawnpore. Under S. 31 of 
the Contract Act, such a contract would 
be a contingent contract and under S- 32 of 
the same Act the contract could not he 
enforced unless and until that event hap¬ 
pened. Further, whereas in this case, 
that event became impossible by the 
company going into liquidation, under 
S. 33, the contract cannot he enforced at 
all. Even if we treat the agreements of 
the parties as reciprocal promises, we 
shall see that Ram Chunder was under 
no legal liability to perform his part of 
the contract unless and until the Com¬ 
pany ware ready and willing to perform 
their promise, vide S 51 of the Contract 
Act. Under the Indian Law, therefore, 
the Company having failed to appoint j 
Rim Chunder their sole agent, Ram j 
Chunder is absolved from his liability to 
become a member of the Company. 

It has been pointed out that at the time 
of the agreement with the firm of Lallu 
Mai Ram Chunder it was known to the 
parties that the Company was not, as a 
matter of fact, manufacturing any sugar 
and it'is also common ground that the 
terms of the agency had not yet been 
settled when Ram Chunder signed the 
application for shares. From these facts 
it is argued that the circumstances were 
such that Lillu Mai Rim C Hinder knew 
that they could not at all be appointed 
agents. I do not agree with this conten¬ 
tion. There was nothing in law to pre¬ 
vent the Company from appointing Lallu) 
Mai Ram Chunder their sole agents in) 
Cawnpore by settling the terms although 
sugar was not being manufactured at the 
time. The agreement would have been 
that if, and when, sugar was produced in 
the Factory, L«llu Mai Ram Chunder 
would he the only firm which would sell 
sugar manufactured by the Company at 
Cawnpore. The terms were nob settled, 


1)62 Allahabad Ram Charan Sahu v. Salik Ram Sahu (Mukerji, J.) 1925 


ibut there is do reason why they could 
not be settled at once and if they c uld 
Inot be settled it was clear that the agree¬ 
ment on the part of Ram Chunder to take 
the shares would fall through at once. 

I hold, therefore, that in terms of the 
English Law it was a condition ‘precedent’ 
to Lallu Mai Ram Chunder becoming a 
member of the Company that they should 
be appointed the sole agents of the Com¬ 
pany for sale of sugar at Gawnpore. In 
the language of the Indian C mtract Act 
the agreement on the part of Lillu Mai 
Ram Chunder t) become a member of the 
iCompany was contingent, i. c., dependent 
!for its validity and enforcement on the 
'condition of the Company appointing 
them their sole agents. In the events 
that have happened the Companv either 
[declined or failed, and l iter made it im¬ 
possible, (o appoint Lallu Mai Ram Chun- 
der their sole agenvs, and it would follow 
that Lallu Mai Ram Chunder are not 
liable to contribute towards the liquida¬ 
tion. 

I allow the objection of Ram Chuuder, 
the proprietor of Lallu M 1 Ram Chunder 
with costs. The liquidators are not to be 
bla ned for having contested Ram Chun- 
der’s application f ir the matter was not 
entirely clear, and a good deal could he 
fairly said on behalf of the liquidators. 
The liquidators will got their cost-, out of 
the estate and I assess the Counsel’s tees 
of the liquidators as between Counsel and 
client at Rs. 75. 

Objection allowed. 
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Mukerji and Boys, JJ. 

Ram Charan Sahu —Appellant. 

v. 

Salik Lam Sahu —Respondent. 

Second Appeal No. 585 of 1921, Decid¬ 
ed on 18th February 1925, from a 
decree of the Dt J., Azamgarh. 

ir Civil P C ., O. 21, TV. 1G -Execution of decree 
(/ranted- Jnd/ nent-debtor cannot afterwards say 
decree is not executable. 

So lo >g as an » rde- allowing execution of the 
decree at the insta ce f the transferee « f the 
decree stands, the judgrae it-debt r ca D' fc be 
heard to say ,hat the decree is not txncutab’e. 
The proper time for the judgm^nt-de tor t«> raise 
the objection is when the notice is sent to 


himundtr 0. 21, R. 16, to t-bow cause why the 
execution should not be granted. 

[P. 662, C. 2 & 63, C. 1] 

A. P. Bafjchi'— for Appellant. 

Iqbal Ahmad— for Respondent. 

Mukerji, J. —This appeal arises out 
of execution proceedings under the follow : 
ing circumstances : 

An Insolvency Court, namely, the Dis¬ 
trict Judge of Gorakhpur, passed a decree 
against the appellant Ram Charan Saba 
in order that some money, belonging to 
the judgment-debtor which he had 
real : zed, he might repay. That decree 
having been passed, the receiver, Babu 
Raghubar Prasad, transferred the decree 
to the opposite party, Salik Ram. Salik 
Ram, having obtained an assignment- 
applied for execution ana obtained an 
order of transfer of the decree to the 
Court of the Subordinate Judge of 
Azamgarh. In that Court, for the first 
time, Ram Charan Sahu raised the objec¬ 
tion .hat the decree that had been passed 
by the Insolvency Court was a nullity. 
That objection having failed, he preferred 
an appeal to the District Judge. 

The District Judge held that the Court 
which passed the decree had recognized 
the title of Salik Ram to execute the 
decree and tnab it was not opoD to the 
Court at Azamgarh to go behind that 
order. 

In this Court in the memorandum of 
appeal not a word has been said as to 
why this view of the learned District 
Ju Ige was unsound. The appellant io 
the memorandum of appeal reiterates 
his objection to the validity of the decree 
as it was passed. 

Under 0. 'll, R 16 of the Civil Pro¬ 
cedure Code, when a transferee applies 
for execution of a decree, a notice has tc 
he is-ued to the judgment-debtor to 
show cause why the execution should 
not be granted. The Court is directed 
not to execute the decree till the objec¬ 
tion of the judgment-debtor has been 
heard. Evidently it was the order which 
al'owed execu ion that is mentioned by the 
learned District Judge in his judgment. 
According to a ruling of this Court 
namely Taj Singh v. Jagan Lai (l) the 
o-der allowing execution operates as res 
judicat i. 

In our opinion, so long as the order 
allowing execution of the decree at the 

~U) [1916] 38 AIL 289=35 I. C. 234=14 A. L.~J 
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{instance of Salik Kim stands, the appel¬ 
lant cannot be heard to say that the 
decree is nob exoutable. When the notice 
•was 9enb to him, tt at was the time when 
ibhe appellant should have raised the 
lobjection a9 to why the execution should 
inot be granted. 

The appeal fails and is hereby dis¬ 
missed with co-'ts which will include 
counsel’s fee in this Court on the higher 
scale. 

.! ppeal dismissed. 
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Lindsay and Kkntaiya Lal, JJ. 

Jagat Narain Dtthe —Vpj ellanfc. 

v. 

N'lfjeshvKiv Prasad Tiv ari and others 
Kesn'mdent 3. 

Second Appeal No. 627 of 1921, Decided 
on 2nd February 1925, from a decree of 
the Aldl. Sub. J., Basti. 

Civil r. C\, S. 11 -Pre-emption suit—Voider 
and pre-emntor v'ere itval j/re- 2 w.ptors in pre¬ 
vious suit—ln*erpretnti '-n of waub-u'-arz In j>rc- 
r terns suit is bindi ng in later suit. 

The pre-pnt p’ainliff and defendant were 
parties to a prrviou* suit in wli ch they figured 
as rival pre- p mplors. In tbwt suit a ce?tain in- 
terp- tation of the trajib-ul-ar: was adopted. 

Heidi that that interpretation was binding 
between the r ani• --4 in the later suit in which 
one of them was the vendee and the other was 
the pre-j’"npior. [*'• 6. 2.] 

lb) Wajib-u’-TZ— Entries in are evidence of 
custom of pre-cm tion, 

E tries in vnjlb-ul-'irz afford evidence of the 
existence cf a custo m of pre-emption in the 
village. [P* 563 C. 2.] 

Kashi Narain Malaviya —for Appellant" 

N. Upadhiya—ior Respondents. 

Lindsay, J. —This appeal arises out of 
a suit for preemption brought in respect 
of certain property situated in the village 
Ajgara. The plaintiff is a co sharer in 
the patti in which the share sold is 
situated. The defendant vendee is a 
co-sharer in another patti, hub claims to 
be related by blood to the vendor. The 
Court of first i stance found that no 
custom of preempt! m w 7 as established 
and did not proceed to tr» the other 
issues raided in the case The 1 wer 
Appellate Court, however, contented itself 
by holding that even if there was a 


custom of pre-emption, the plaintiff was 
not entitled to preference because the 
defendant vendee was related io the 
vendor and was consequently entitled to 
preference. 

The wajib-ul-arz of the village Ajgara, 
prepared in 1820, allows a right of pre¬ 
emption in the first instance to the cc- 
sharers cf the village. The wajib-ul-ovz 
prepared in 1862 is more specific. It 
gives a right of pre-emotion to near co- 
sharers (hissedar (jariIn) and in case of 
their refusal to the co-sharers of the 
village. The wajib nl-arz prepared in 
1890 describes more fully how the right 
of pre emption between the near co- 
sharers ( hissedar ejaribi) was to be regu¬ 
lated. It la) s down that the right- of 
pre-emption s all belong in the first in 
stance to a co-sharer who was a near 
relation shank azi. r qaribi after him to a 
co-sharer who was a more distant rela¬ 
tion {shard: baced), and after the latter 
to a co-sharer in the patti. and in case of 
his refusual, to the co-sharers of other 
pattis In the connected First Appeal 
No. 21 of 1921, decided to day, we have 
held that these entries aff rd evidence 
of the exist* nee of a cust« m of pre-emp¬ 
tion in that village, and the only ques¬ 
tion left for consideration in this case, 
therefore, is whether ur.der that custom 
the plaintiff Jagat Narayan Dube is 
entitled to preference as against the 
defendant vendee Nageshar Prasad 
Tiwari. It appears from the record of 
F. A. No. 328 of 1921, which has been 
deciied to-day, that this teajib-ul nrz has 
been the subject of interpretation in pre¬ 
vious suits. <o one of which both Nageshar 
Prasad Tiwari and Jagat Narayan Dube 
were parties. They were rival pre- 
emptor-s and the finding of the Court 
which decided that suit was that the only 
person who could claim, in the first in¬ 
stance, a right of pre-emption as against 
the others was a co-sharer of the patti 
who wat related to the vendor, and that 
the right of the co sharers of the other 
pattis related to the vendor would be 
postponed to a co sharer iu the patti| 
though not related. The result of that 
decision, which is final between tbej 
parties to the pre^ei t appeal, is that the 
plaintiff Jagat Narayan Dube, who is a 
co-sharer in the f-ame patti, is entitled to 
preference over the defendant vendee 
who, though a blood relation, is not 
enti led to preference over him. because 
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he is a co-sharer in another pabti. , The 
other points arising in the suit have not 
been dealt with by the Courts below. 
The appeal is, therefore, allowed and the 
case is remanded to the Court of first 
.nstance through the lower appellate 
Court for disposal after the determination 
of the other points raised in the suit 
iu the manner proscribed by law. Costs 
here and hitherto will abide the result. 

.1 ppral nil owed. 
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Means, C. .1. and Sudaiman, J. 

Ajudhia Prasad and others— Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal K 0.622 of 1924, De¬ 
cided on ‘2nd December 1924, from an 
order of the S. J., Shahjahanpur. 

(a) Penal Code, Ss. 300 and 140— Organized fights 
with lathis -Combatant using fire-arm — Trans¬ 
portation for life is the only proper sentence for 
such combatant. 

Organized fights with each side armed with 
lathi-i are grave infractions of the law and fre¬ 
quently result in the death of one or more 
combatants. The introduction of the pistol 
is an addel aggravation and in such cases trans¬ 
portation for life is the only appropriate sen¬ 
tence that could be passed against the combat¬ 
ant who uses the fire-arm and brings down a 
man to the ground though not dead, at eist 
wounded. [P. CG6, C. 1.] 

★ (b) Criminal Trial—Conviction for rioting — 
Plea of self defence raided for first time in 
appeal—Court should examine the plea. 

Where the accused were convicted of the 
offence of riotiug and in appeal they raised the 
plea of >elf-defence for the first time in the whole 

proceedings. 

Held : that they were entitled to have the 
plea examined by the Court. [P. GG6, C. 1.) 

(c) Penal Code, S. 96— Impending attach by one 
faction on another — Member .< oj latter collecting 
together to resist—Pilot—Latter party were held, 
to act in self-defence. 

There were two factions, A and B, in a certain 
village. A member of group A was severely 
beaten and hurt by the members of B. Two 
days later, the members of A gathered together 
to take revenge on B. On hearing the news, 
the members of B also collected together. The 
menbers of A marched against B and in the 
result there was a riot One of the memb.rs 
of A U3ed a fire-arm whose shot brought down 
a member of B. A member of B thereupon shot 
the man in A who bad used the fire-arm. 

Held: that if the members of B bad a reason¬ 
able apprehension that if they separated they 


would be individually pursued and panishe-d, 
they were justified in remaining together and 
resisting the attack. 

Held ; further, that considering the state of 
feeling between the parties, this was the fact 
and that B were justified in resisting the attack 
of A aud that a member of their group was 
justified iu shooting the man who had shot 
another member of*tbeir party. [P. 656, C. 2.] 

H. Cecil Desanges —for Appellants. 

Govt. Pleader —for the Crown. 

Judgment. —These are two appeals 
against convictions for rioting in a fight 
which is said to have taken place between 
two rival factions at the village of Kundri 
in the Shahjahanpur district. There are 
in all ten appellants before us. There 
appears to have been a long-standing 
quarrel between what in this Court has 
been called group A and gioup B. Group A 
in this Court consists of Ajudhia Prasad, 
Misri Lai, Chetram, Jwala Prasad aod 
Jangi Lai; group B of Hard tv ari, Lai 
Bahadur. Bhagwardin, Gokul and Tjka 
Ram. All cf these people are the appel¬ 
lants before us. The first four persons in 
group A are represented by Mr. Desanges. 
Jangi Lai was not represented but at our 
request Mr. Desanges was good enough to 
bear his interest in mind and has at the 
end discussed the case of Jangi Lai 
separately with a view to assist him. 
Group B aro represented by Mr. Jamini 
Mohan Banerji. . I 

There is no doubt that for a long time 
there has been extremely bad blood 
between these two parties represented by 
Ajudhia Prasad as the ring-leader on the 
one side and Hardwari on the other and 
their relatives and friends. There had 
been previous litigations and criminal 
proceedings, hut on the 8th of April last .■** 
there was an encounter which we are 
told is still the subject of a judicial 
enquiry, with the result that a man 
named Jaganna'.h belonging to faction A 
was so injured that he died four days 
later. Jn our opinion that circumstance, 
the injury of Jaganrath on the 8th, has 
an important bearing on what took place 
on the 10th of April. We may pause for 
a moment to say that we are satisfied 
that both sides have told falsehoods about 
this matter; that group A have deli- 
1) e ^ j 1. concoited a story as to Ajudhia 
Prasad being dragged from the neighbour¬ 
hood of Dwarka s sitting-room towards 
the threshing-floor of Hard wari; whilst on 
Hardwares side there has been a deli- 
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berate fabrication of evidence putting the 
wounding of Jangi Lai as the act of a 
man named Puhup Ram. There are 
three or four witnesses who are independ¬ 
ent in the sense that they are not 
relatives of any of the accused, nor do 
they appeal to be members of group A or 
group 13 ; but with the solitary exception 
of a man named Tilak it is obvious on 
reading the evidence of the so called in¬ 
dependent witnesses that their sympathies 
can he plainly marked out as leaning 
either towards group A or group B. Tilak 
however, holds the balance very evenly, 
and we attach very considerable weight 
to his evidence; and from his evidence and 
the evidence of the other witnesses in 
the case we are able to construct with 
sufficient certainty ;md safety what in 
fact in our belief took place. It should 
he understood that group A and group B 
in this village undoubtedly consisted ol 
more persons thaD are before us to-day. 
We have no doubt that group A were 
vengeful and resentful because of the 
injuries to Jagannath, which had been 
received by him two days before, and that 

•i •* 

a number of persons adherent to group 
A did gather at Dwarka’s sitting-room 
either about midday or in the early after¬ 
noon. Nows of this gathering, we believe, 
was communicated to Hardwari, and it 
may ha that Hardwari, on learning that 
a considerable number of men, certainly 
more than 10 and probably less than 20, 
had gathered at Dwarka's sitting-room, 
felt it prudent in the circumstances to 
get his brothers and friends also to come 
to his threshing-floor.. But however that 
may he, we have no doubt whatever that 
this fight arose from aD advance made by 
group A party towards the threshing-floor 
of Hardwari. It is common ground and 
agreed, and we have been most precise 
and careful about this, that the fight took 
place on a piece of waste ground belong¬ 
ing to Hardwari and at a distance of 
about 40 paces from the sitting-room of 
Dwarka and about 30 paces or less from 
that of Hardwari. In other words the 
fight took place at a distance of 2 3 from 
the sitting-room of D ra ka and 1. 3 from 
the threshing-floor of Hardwari. There 
ie one point on which the evidence is 
perfectly clear, and that is that there 
was some preliminary abuse and a refer¬ 
ence by Ajudhia Prasad to what had been 
done tc Jagannath on the 8th, ard then, 
before any lathi blow was struck, Jangi 


Lai fired a pistol. There is no doubt 
that the bullet from that pistol hit 
Shainacliaran. On the evidence we accept 
what Tilak says, that thereupon Hardwari. 
who had come down from his threshing- 
floor, turned back, grasped a pistol and 
tired it in the direction ol and in fact hiu 
Jangi. Thereupon a lathi, fight became 
general. No more pistol snots were tired 
on either side and in the result Pimmi 
Singh, an adherent of the A group, was so 
seriously injured in this tight thac lie died 
on the same day, the 10th of April. 
Shamacharan of B group, the man who 
was wounded by -Jangi. was tram]Jed upon 
in the light and received other severe 
injuries and died oi pneumonia on the 

10th of April. 

There are two principal questions which 
we must settle at the outset. The first 
is, who were the participants in this tight 
who are proved by the evidence beyond 
any reasonable doubt to have been engaged 
in it? Secondly, are there any circum¬ 
stances to exonerate anybody either in 
group A or group B individually or 


collectively ? 

Turning now to group A, as we have 
said, there is no doubt that this encounter 
was started hv Jangi tiring the shot and 
wo have no doubt whatever that Ajudhia 
Prasad was the ring-leader, or at all events 
a very important person, in this tight.. 
Jangi and Ajudhia Prasad also received 
injuries which cannot be accounted for 
except on the ground that they were 
present. 

It has been pressed upon us that Misri 
Lai was not present in the capacity of 
combatant and indeei he asserted thai he 
received the slight injury that he did when 
he was engaged in helping his injured 
brother Ajudhia Prasad. We have a great 
deal of doubt about that story hut Misri 
Lai has had the advantage of evidence 
given in his favour by Binda who states 
that Misri Lai got hurt when helping his 
brother, and Jhahu who says also that 
Misri Lai was not in the fight. With 
some hesitation we have decided to give 
Misri Lai the bene tit of the doubt. 

As regards Chetram and Jwala Singh,, 
they stand on quite a different footing. 
It is agreed that they are not relatives 
of any of the members of group A. 
They in fact live in a different village. 
They admit that they were present on the 
10th of April in Kundri. They explain 
their presence by saying that they were 
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incebted to Ajudhia Pra ad and they 
came to the village on business without 
any knowledge of any impending mar pit 
and that they did nothing whatever in 
the matter at all. "We have gone through 
the evideoce very carefully with regaid to 
these men and there does seem to be 
evidence in their favour, as for instance 
of &omal, who says that Chetram did not 
use a lath/. Binda said that Chetram 
xnd Jwala Singh took no part in the 
mar pit and gererally there seems to be 
very little evidence against them. In 
these circumstances we are acquitting 
them also. 

The result, therefore, as far as it 
concerm group A, is that we uphold the 
conviction as regards Ajudhia Prasad and 
we do not interfere with the sentence of 
10 years’ rigorous imprisonment passed 
upon him. 

Jangi has been sentenced to 10 years 
rigorous impiisonment. In our opinion 
that is not sufficient punishment, lie 
commenced the affray by the firirg of a 
pistol and we regard the importation of a 
fire-arm into a village faction fight nf this 
character as a mo.-t serious matter. 
Although the wound inflicted by him on 
Shamacharan was not in a vital spot, it 
brought Shamacharan to the ground and 
may have beei the indirect cause of his 
death as it l<d to his receiving injuries 
from which he might otherwise have 
escaped. Organized tights with each side 
larmed with litkis are gave infractions of 
(the law and frequently result in the death 
jof one or more combatants. In this case 
ft he introduction ol the pistol was an 
iadded aggravation and we are of opinion 
that transportation for life is the only 
■appropriate sentence in Jangi’s case. 

We now come to group B. The position 
has been taken as regards group B quite 
boldly . that the whole of these men are 
entitled to acquittal on the ground that 
they acted in self-defence only. In the 
lower Court the; gave no hint of any 
-uch defence mb they are entitled to have 
it examined and if it is proved to us that 
.that was the attitude of Hardwari and 
his adherents they are entitled to claim 
tbeir right to act in the way they did. 
We must summarize what wo have previ¬ 
ously said. We have already exprassed 
our belief thas the origin of this mar pit 
on the 10th of April was due to the beat¬ 
ing which group B had given to 
-Jagannath on the 8th. With the rights 
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and wrongs of that beating we are Dot in 
any way concerned here at ail. But in 
our belief chat brought about in the minds 
of the A group a determination for 
revenge and that when they gathered 
together at D warka’s sitting-room about 
midday or a little after that on the lOih 
they meant to take that revenge and 
meant to beat Hardwari and his brothers. 
We accept the evidence of the boy Bhudar 
who says that he went and told Hardwari 
what was happening as regards the 
gathering of men at Dwarka’s sitting- 
room and we have very little doubt that 
Hardwari on receiving this information 
collected his forces. The Judge also 
seems to have thought that Hardwari 
did this but that Hardwari was doing 
whas was wrong. That in our view is 
not entirely a correct view. If Hardwari 
knew that he could have escaped from 
tne^e people and if his hi other and 
adherents were aware that they could 
escape also therd vouid have been a duty 
on them to get out ot the way until the 
anger and resentment had lessened. But 
if they had a reasonable belief that if 
they separated they would b. pursued 
and individually beaten they had every 
right to keep together and that seems to 
ho the view that they took and in the 
ciicumstances of the feel, jg as between 
uhese two factions they seemed to have 
felt it safer for them no, to be separated. 
We have already said that W9 believe 
thai the attack proceeded from group A 
and we are confirmed in that view by the 
undoubted circumstance that the fight 
took place very much nearer to the 
threshing-floor of Hardwari Chan the 
sitting-room of Dwarka. In other words 
group A advanced upon gioup B. We 
have no doubt that Jangi fired the first 
shot and wo bebeve that Hardwari had 
not then at the moment a pistol in his 
hand, bub he went back and took one 
from the threshing-floor. We think that 
it is a very unfortunate circumstance 
that fire-arms were used iD this village 
fight, but wo are of opinion that when 
Jangi had fired at some one in group A 
and in fact did wound Shamacharan, 1 
Hardwari had a right in law to fire back 
and did fiie back and did wound the 
right man Jangi. Having decided that 
important point it follows, that if' 
Hardwari had a right to repel the attack 
of Jangi by pistol the rest of his party 
had a right to repel by lathis the attacks 
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made upon them by lathis. That being so, 
although the defence of self-protection 
was not raised at all in the lower Court, 
we believe on a veiy careful perusal of 
the evidence that we have come to what 
is the right and the proper conclusion in 
this matter. This case has occupied a 
full day’^ hearing and we have en¬ 
deavoured to dissect the evidence and to 
arrive at what we think to he the just 
and proper conclusion. We have already 
dealt with group A. As regards group B, 
the order is that the sentences passed on 
Hardwari, Lai Bahadur, Bhagwan l)in, 
Gokul and Tika Ram must be set aside 
and those five persons released unless, it 
should happen that they are being 
detained in connection with any other 
criminal charge. Turning now to group 
A, as regards Misri Lai, Chet Ram and 
Jwala Singh the convictions against diem 
are also set aside and they must, oe 
released subject to their being detained 
in respect of any other charge. The 
appeal of Ajudhia Prasad is dismissed and 
his sentence confirmed and the sentence 
passed upon Jaugi Lai is enhanced to 
tiansportation for life. 
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Daniels, J. 

Gulah —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. (01 of 1924, 
Decided on 25th November 1924, from 
an order of the S. J. Farrukhahad. 

Criminal P. C., S. 47 0 A—Invalid complain! 
by Mag.— Appeal to S.J. —S. J. can make com¬ 
plaint , 

Where a comp aint which is made by a Deputy 
Magistrate is invalid aid ultra vires and the 
matter go si uo in apoail before the Sessions 
•Judge, the latter can himself mak • a co iplai it 
under S. 47G-4. [!*• GG7 C«2,GG8.C 1.] 

Peary Lai Bauerji —for Appellant. 

Daniels, J.—This is an appeal against 
an order passed under S. 476-A. of the 
Code of Criminal Procedure b\ the learn¬ 
ed Sessions Judge of Farrukhahad, direct¬ 
ing the prosecution of the appellant Gulab 
for an oifeoce under S. 211 of the Indian 
Penal Code. The facts are as follows : 

On 28th November 1923, Gulab filed a 
complaint against a Sub-Inspector under 
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Ss. 165, 504 and 500 of the Indian Peral 
Code. His case was that be possessed a 
very fine pair of bullock-, that the Sub- 
Inspector had tried to get these bullocks 
from him, and that as he would not give 
them to the Sub-Inspector the Sub-Ins¬ 
pector had caused his house to be search¬ 
ed and instituted various jroceedings 
against him. The De]uty Magistrate 
before whom the com} laint was filed, aitei 
recording evidence under S. 202 of the 
Code of Criminal Procedure, dismissed it 
under 8. 203. Ilis order clearly shows 
that he considered the complaint to he 
false and got up. He did not, however, a* 
that time take any stej s to jrosecute the 
complainant. On the case beim brought 
to the notice of the District Magistrate, 
he considered that a piosecuiion uneer 
S. 211 should have been instituted im¬ 
mediately after the case vas finished, and 
should be comirerccd even now, ard sent 
instructions to this efiect to the Dei uty 
Magistrate. The Deputy. Magistrate 
thereupon passed on order: Gulah to be 
prosecuted under S. 211 of the Indian 
Penal Code. ” Gulab appealed to the 
Session- Judge. The Sessions Judge 
held that the order for prosecution was 
really passed by the District Magistrate 
who had no jurisdiction to pass it, not 
being the superior Court of the Depu y 
Magistrate within the meaning of S. 195 
of the Code of Criminal Procedure. Ti*e 
Deputy Magistrate merely ac'ed under 
the order of bis superior. As, however, he 
was clearly of opinion that Gulah ought 
to be prosecuted he himself made a com¬ 
plaint under the powers conferred on him 

by S. 476- A 

Section 476-A. appears on the face of it 
to confer full powers on the Appellate 
Court in cases of this sort. It is concedeo on 
behalf of the appellant that if the Deputy 
Magistrate made no complaint at all the 
Sessions Judge had power under S- 476-A. 
to make the complaint which the Deputy 
Magistrate refused to make. His argu¬ 
ment is that as a complairt was made by 
the Deputy Magistrate, alth ough that 
complaint might he altogether illegal and 
void, the hands of Snssions Judfe are tied- 
It ippea r s to me that the case c u, be j ut 
very simply. If the complaint made 
by the Deputy Magistrate was a valid 
complaint in law it should have been and 
would have been upheld by t ie learned 
Sessions Judge. If it was invalid and 
ultra vires, as the Sessions Judge found, 
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then the position is that no complaint, 
that is to say no complaint recognizable 
by tbe law, had bsen made by the Court 
below, and as the matter had come before 
the Sessions Judge ic appeal it wa 3 within 
his jurisdiction to make a complaint him¬ 
self under S. 476-A. In my opinion the 
order passed by the Sessions Judge is a 
perfectly legal order and I therefore dis¬ 
miss this appeal. 

A ppeal dismissed. 
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Mukerji, J. 

Gajnj Singh and others —Plaintiffs — 

Appellants. 

v. 

Ram Anjore Singh and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 9-1 of 1923, Decided 
on 20 l ;h June 1921, against the decree of 
the Sub.-J., Jaunpur, D/- 27th October 
1922. 

★ Co-sharers—Suit for joint possession — f)e- 
fendants in veacefnl possession of lands as Wmd - 
hash!.—Joint possession need not be decreed. 

Where a party is entitled to joint possession, 
ho should be granted the relief, and, to entitle 
hi n to it, it is not necessary that he should 
have been in possession before and should have 
been disoosses-ied later on. (34 All. 150 Foil.) But 
in certain oases a Court would be entitled to 
refuse a deoree for joint possession. 18 Cal, 10 
and (1S91) A. W. N. 127 Foil . [ P 6?*,9 C lj 

Where the defendants had been in peaceful 
possession of the lands as their khudkasht for 
well r igh twelve years before the sui; for joint 
possession was instituted, 

Held , that a decree fcr joint possession need 
not be granted. 

Held , further that having regard to the pecu¬ 
liar nature of the people of the District con¬ 
cerned, a decree for joint possession would be 
inexpedient. 8 A. L. J. 312 Diet. 

It is no doubt the ca9e that the Code of Civil 
Procedure as it was enacted in 1882 did not 
provide for the execution of a decree for joint 
possession and the Code of 1908 does provide a 
mode a3 to how a decree for joint pjs^ession is 
t> be executed. But from this it d es not 
follow that in every case where there are joint 
claimants an 1 joint owaers it is the duty of the 
Court to graut a decree for joint possession. 

[P 669, C 1,2] 

A. Sanyal —for Appellants. 

Iqbal Ahmad —for Respondents. 

Judgment.—This appeal is connected 
with S. A. No. 95 of 19^3. The facts of 


the two cases out of which these con¬ 
nected appeals have ‘arisen are practically 
the 9 a me. 3 

An occuoancy tenant Bagwanta Singh 
died before the year 1884. On his death, 
Bhagwin Singh, the predecessor-in-title 
of the respondents, took possession of the 
holding. There was a litigation between 
him and the widow of Bhagwanta, Mt. 
Newasi, which ended in a compromise 
effected on the 17th of June 1884, By 
that compromise the widow really handed 
over the entire holding toBhagwan Singh. 
Later on, the daughter of Bhagwanta 
Singh brought a suit of her own, but it 
was held that the compromise held good 
during the lifetime of her mother. Mt. 
Newasi died in April 1930. Sometime 
after, her daughter brought another suit 4 
to ncover the holding, but she was again 
unsuccessful. After that suit had been 
dismissed, the two suits out of which 
these appeals have arisen were brought by 
co-sharers of the mabal against the de¬ 
scendants of Bhagwan Singh for obtaining 
joint possession over the holding. Let it 
be mentioned hero that Bhagwan Singh 
was and the respondents are also c> 
sharers in the village. The defence was 
th\t the respondents were co-sharers in 
the village and were in peaceful posses¬ 
sion, and the plaintiffs, whoso title to the 
land was not denied, were not entitled to 
obtain joint possession, though they might 
sue for partition, or for profits. 

The Court of first instance gave a 
decree for joint possession, but it made 
it clear that that decree did not entitle 
the plaintiffs to obtain physical posses¬ 
sion by ousting the respondents from any 
portion of the plaint land. Both the 
plaintiffs filed appeals. Tbe learned Sub- ^ 
ordinate Judge who heard them found no * A 

reason to grant a decree for joint posses¬ 
sion. He held that, although the learned 
Munsif had pointed out- that the decree 
for joint possession did nob really mean 
anything but a declaratory decree, yet, 
having regard to the peculiar features of 
the people of the district, it would be in 
the interest of the parties themselves not 
to grant an ambiguous decree but a pure 
declaratory decree. Evidently the learned 
Subordinate Judge means that as soon as 
the plaintiffs come to know that they 
have got a decree for joint nossession, 
they would ignore the word “joint” and 
understand that they have been awarded 
possession to the extent of their shfire and 
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would then use force bo obtain actual 
physical possession on the spot. 

In this Court it has been urged that tho 
learned Subordinate Judge was wrong, 
and the appellants are entitled to a joint 
decree. 

Reliance has been placed on behalf o l 
the appellants on tho case of lagan Nath 
Ojha v. Ram Phal (1). In this case it 
was held that, where a party is entitled 
to joint possession, he should be granted 
the relief, and, to entitle him to it. it is 
not necessary that he should have been in 
possession befo.e and should have been 
dispossessed later on. This remark was 
made in view of the fact that for some 
time it was thought improper to grant 
decrees for joint possession unless a party 
had been in such possession and hai bean 
mated. In the case before their Lord- 
ships. a lady, who was the owner of a 
•certain zamindari share, died and the 
parties to the suit became entitled to that 
share. The defendants alono were in pos¬ 
session, and the plaintiffs, who were as 
much entitled to the share as tho defend¬ 
ants, asked for joint possession. The 
learned Judges held that, in the cir¬ 
cumstances, joint possession might be 
decreed. They, however, did recognize 
the fact that in certain cases a Court 
would he entitled to refuse a decree 
for joint possession, and they cited 
tho cases of Watson and Company 
v. Ramchund Dutt (2) and Bhnla Nath 
v. M. Bushin (3) as instances, in which 
the prayer for joint possession had been 
properly refused. I 1 he learned Judges 
expressed their dissent from tho case 
quoted by the learned Subordinate Judgo, 
namely, Phani Singh v. Naicah Singh (4). 

There cannot be the least doubt that 
the ruling in 8 A. L. J. 1312, still holds 
good and is binding on me. But the 
question is whether, in the circumstances 
of this particular case, I should grant a 
decree for joint possession or should con¬ 
tent myself with the decree for declara¬ 
tion which the lower Court ha3 granted. 
Apart from the fact that, in my opinion, 

• too, the learned Subordinate Judge was 
right in his remark that, having regard to 
the nature of the population of the dis- 

(1)11912)84 All. 150=13 1. C. 79=8 A. L. J. 

1312. 

: , (2) [1891] 18 Cal. 10=17 I. A. 110—5 Sar. 535 

(P.C.). 

(a) [1894] A. W. N, 127. 

•' 14) [1905] 28 All. 10i=(l905) A. W. N. 2>3 


trict of Jaunpur, it was expedient that 
there should not be given any ambiguous 
decree, I am clearly of opinion that this 
particular case is covered by the cases 
which were distinguished by the learned 

Judges in the case in 8 A. L- J. 1312. I 
have already pointed out that the case 
before their Lordships was that of a 
share in a zamindari. Possession over 
such a property does not necessarily mean 
physical posiession over all the lands 
comprised in the share. In this particular 
case the subject-matter of dispute con¬ 
sists of a few particular plots of land. 
These lands are in the actual cultivation 
of the defendants-respondenfcs. They 
have been in possession thereof as tenants 
till the widow of Bhagwanta Singh died. 
They obtained possession to start with a? 
relations of Bhagwanta Singh, the original 
tenant. But since the death of the widow 
of Bhagwanta Singh, they have been in 
possession as zamindars, and they resisted 
the suit of Bhagwanta Singh’s daughter 
as such. Thus the defendants had been 
in peaceful possession of the lands as 
their khudkasht for well nigh twelve 
years before the present suit was insti¬ 
tuted. As co-sharers jointly owning the 
lands the defendants are as much entitled 
to cultivate these particular plots as the 
plaintiffs themselves. The case is, there¬ 
fore, parallel to the cases of Watson and 
Company v. Ramchund Dutt ( 2 ) and 
Bhola Nath v. M. Buskin (3) quoted above. 
In the former case the defondants were 
peacefully cultivating the lands in respect 
of which the relief was asked for. In the 
latter case certain co-sharers had granted 
a lease without the consent of the plain¬ 
tiff 00 sharer, and the lessee was in 
peaceful physical possession of the lands 
in respect of which the lease had been 
granted. Their Lordships of the Privy 
Council and this Court refused to grant a 
decree for joint possession. 

It is no doubt the case that the Cole 
of Gi vil Procedure as it was enacted in 
1882 did not provide for the execution of 
a decree for joint possession and the Code 
of 1908 does provide a mode as to how 
a decree for joint possession is to he 
executed. But from this it does not 
follow that in every case where there are 
joint claimants and joint owners it is thei 
duty of the Court to grant a decree for 
joint possession. 

In my opinion, the decree of the Court 
below is not only expedient but right in 
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law. I dismiss the appeals with costs 
which will include Counsel’s fee3 in this 
Court on the higher scale. 

Appeals dismissed . 
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Sul aim an and Daniels, JJ. 

Akbar Ali —Applicant. 

v. 

Baja Bahadur and others— Opposite 
Parties 

Criminal Revision No. 320 of 1925, 
Decided on 23rd July 1925, against the 
order of the S. J., of Shahjahanpur, 
D/- 18th April 1925. 

if Criminal P. C., Ss. 213 (2) and 209—IF ords 
“not sufficient fpounds for c mmitiing the accused'' 
do not mean “ osc not Droved** —Discretion 
should be carefully exercised in finding out 
whether there are not sufficient grounds—In case 
of doubt commitment should be ordered. 

Section 213 uses the expression 11 not suffi¬ 
cient grounds for con-nitting the accused’’. 
This exoression is quite different from such 
expressions as “ the cass not proved ” or “ tho 
accused are innocent If a Magistrate hear¬ 
ing a charge triable by the Court of Sessions 
comes to the conclusion that the evidence 
before him is totally untrustworthy aid that 
there is no reasonable possibility of the case 
resulting in acmviction, he is entitled and it 
is, indeed, his duty, to di-charge tho accused 
under S. 203, Criniial Procedure Code. The 
sane result follows if he comss to a similar 
conclusion after framing a charge and hearing 
witnesses for the defence under S. 2L3 (2). 
Of course this discretion is to he carefully 
exercised, aud wherever there is a possibility 
that differei t Courts might take different views 
of the evidence, the Magistrate, even though 
he mav himself not think the evidence sufficient 
for a conviction, should leave it to the Sessions 
Court to decide. 10 All. 615, Not boll. ; 1922 All. 
16*. Foil. [P. 0'0, C. 2, P 671, C. 1, 2.] 

S. Baza Ali—ior Applicant. 

Saila Nath Makerji— for Opposite 
Parties. 

Daniels, J.—This is an application in 
revisijn against an order discharging 
three persons Raja Bahadur, Raj Narain 
and Murari Lai who were prosecuted on 
a charge under S. 302 of the Indian 
Penal Code of murdering Asghar Ali. 
There is no doubt that Asghar Ali was 
murdered on the 23rd of Sepcember 1924 
at Shahjahanpur. A severe religious riot 
took place on that date, and it is said 
that a number of other persons were 
killed,. So far as the evidence in this 


case goes it appears that one Munna Lai, 
a Hindu, was seriously injured shortly 
after 10 o’clock and died between 10 and 
11. The first report in regard to the 
attack on him was made at the Kotwali 
at 10-45 A. M., and he died before he 
could be conveyed to hospital. The report 
of Asghar Ali’s murder is said to Lave 
been made at the Kotwali at 12 o’clock, 
the time of the occurrence being given as 
about 11. A special Sub-Inspector, 
S. Masum Ali, was sent from Budaun a 
few day 3 later to investigate this case. 
He had two other similar cases to investi¬ 
gate, and he did not commence the 
investigation till October 8th. He con¬ 
cluded his nquiry on October 19th and 
sent in Form B finding that the charge 
against the accused was not established. 
A complaint was filed in Court by the 
deceased man’s brother Akbar Ali, and a 
Special Magistrate, Mr. G. PI. Cooke, was 
deputed to hear the case. After hearing 
a number of witnessss for the prosecution 
he framed a charge on February 10th, 
1925. He then proceeded to record the 
evidence of certain witnesses for the 
defence, and under S. 510, Criminal 
Procedure Codo, of M. Ali Husain, Deputy 
Magistrate, who had been on duty 
patrolling the city just after Asghar Ali 
was killed. After considering this evidence, 
and, as he says in his order, on a more 
careful consideration of the prosecution 
evidence at leisure, he decided that tho 
prosecution evidence was wholly untrust¬ 
worthy and that no reliance whatever 
could he placed upon it. Under these 
circumstances he cancelled the charge 
against the accused. 

Some argument has been addressed to 
us a3 to the duty of a committing 
Magistrate in cases of this kind, and we 
have been referred to a number of cases 
bearing on the subject. It is, in our 
opinion, well established that if a Magis¬ 
trate hearing a charge triable by the 

p 

Court of Sessions comes to the conclusion 
that the evidence before him is totally 
untrustworthy and that there is no 
reasonable possibility of the case result-j 
ing in a conviction, he is entitled, and it 
is, indeed, his duty, to discharge fchej 
accused under S. 209, Criminal Procedure: 
Code. The same result follows if he 
comes to a similar conclusion after fram¬ 
ing a charge and hearing witnesses for the 
defence under S. 213 (2). Of course this: 
discretion is to be carefully exercised, 
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and wherever there is a possibility 
that different Courts might take different 
( views of the evidence, the Magistrate, 
even though he may himself not think 
the evidence sufficient for a conviction, 
should leave it to the Sessions Court to 
decide. Knox, J., in Het Ram v. Ganga 
Sakai (l), h as too narrowly restricted the 
functions of a committing Magistrate. 
We agree with the view of the law stated 
by Lindsay, J., in Muhammad Abdul 
Uadi v. Baldeo Sakai (2), which is, so far 
as we are awaro, the only reported case 
of this Court dealing with an order of 
discharge passed under S. 21‘j. 

We have, therefore, to see whether in 
this case the Magistrate’s order of dis¬ 
charge was justified according to the 
above tests: in other words, was the 
Magistrate justified in coming to the 
conclusion that no Court could possibly 
convict the accused on the evidence before 
him ? The Magistrate has allowed the 
witnesses to be cross-examined with 
reference to contradictory statements 
which they made in the police enquiry. 
The result of that cross-examination was 
extremely damaging to the witnesses. 
In fact if their statements in the police 
enquiry have been correctly recorded they 
deprived their evidence in Court of any 
value. The deceased’s brother Akbar Ali, 
for instance, having named four witnessos 
as eye-witnesses in the first report, stated 
in the police enquiry that these were not 
the eye-witnesses and that he wanted to 
call different witnesses as having seen 
the occurrence. Before the committing 
Magistrate the complainant’s Counsel took 
the line that he did not ask the Magis¬ 
trate to rely on the witnesses named in 
the first report, hut wished to rest his 
case mainly on the evidence of Farzand 
Mi and Sultan Husain. In this Court 
we have been asked to ignore the police 
enquiry altogether and to rely on the 
statements of Khuda Baksh Nurul 
Hasan, Ahmadullah and Akbar Ali. This 
we are not prepared to do. Ahmadullah, 
we may note, was not examined by the 
police at all. The complainant gave as a 
reason for not calling him the fact that 
he was away from home, but the witness 
himself in his evidence stated that be was 
at his house during the whole time the 

(1) [1918] 40 All. 015=19 Cr.L. J. 706=46 

I. C. 290=16 A. L. J. 486. 

(2) 1922 .All. 168=14 All. 57=19 A. L. J. 

831=22 Cr. L. J. 703. 
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police enquiry lasted. Another point 
which has impressed the committing 
Magistrate is that there is considerable 
doubt a9 to whether the scete of the 
occurrence has been correctly placed by 
the prosecution witnesses. They all with 
one exception state that Asghar Ali was 
killed just outside the northern gate of the 
Jama Masjid. The one remaining witness 
states that he was killed under a pakar 
tree only about ten paces to the east of 
the gate. The Deputy Magistrate, M. Ali 
Husain, who was patrolling the neighbour¬ 
hood just afterwards states in his evi¬ 
dence that he found no blood outside the 
mosque, but he found blood at some', 
distance along the road to the east, and! 
he estimates the distance at 25 yards,j 
though, as he made no note at the time, 
and his evidence was not given till five 
months Jater, his estimate of the distance 
can only be a very rough one. Having 
regard to the very destructive criticism 
of the prosecution witnesses contained in 
the Magistrate’s order we are satisfied 
that if we directed this case to be com¬ 
mitted to Sessions, the y e is not the least 
likelihood that it would result in convic¬ 
tion. We accordingly uphold the order 
of the Court below and dismiss this 
application. 

Sulaiman, J. I concur. Having 
regard to all the circumstances of this 
case it is not a fit on3 in which we should 
interfere. I, however, wish to guard 
myself against being understood to dis¬ 
sent entirely trorn the view expressed by 
Knox, J., in Fattu v. Fattu (3), and Het 
Ram v. Ganga Sakai (l). Perhaps the 
learned Judge expressed himself too 
strongly, but the principle underlying his 
pronouncements seems to be sound. 
S. 213 uses the expression " not sufficient 
grounds for committing the accused ", 

This expression is quite different from such 

QX P^ 0 9sions as the ca c e not proved ” 
or the accused are innocent ”. I agree 
with the view of Lindsay, J., that when 
after hearing the evidence for the defence 
the Magistrate comes to the conclusion 
that their evidence rebuts that produced for 
the prosecution, or renders it so incredible 
or unreliable that a conviction will not 
follow, he may pass an order of discharge 
as expressed by him in Muhammad 
Abdul Hadi v. Raldeo Sakai (2). 

I also full v accept the statement of 

(3) [1‘ 04] 26 All. 564=11 A. L. 0. 292=(1904) 
A. W. N. 125. 1 ; 
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t.he law laid down by my learned colleague 
in the case of Emperor v. Gan pat Lai (4), 
that; if the Magistrate is satisfied that the 
charge is without foundation and that 
there are no sufficient grounds for com¬ 
mitting the accused person for trial, he is 
entitled, and, indeed, it is the duty, to 
discharge him. This, however, does not 
mean that the Magistrate is to arrogate 
to himself the functions of the Sessions 
Court and try the case as if he were that 
Court himself. 'The policy of the legis¬ 
lature seems to be that serious offences 
should be tried by Sessions Judges, who 
are ordinarily more experienced. They 
are the proper Courts for pronouncing an 
opinion as to the guilt or innocence of the 
accused in cases triable exclusively by 
the Sessions Court. Where, however, 
the evidence is wholly untrustworthy and 
the Magistrate is satisfied that it cannot 
lead to a conviction, he would he perfectly 
justified in discharging the accused, even 
though he has already framed his charge. 
The Magistrate has to see whether there 
are sufficient grounds of commitment or 
not. If he is satisfied that the evidence 
is altogether untrustworthy and not fit 
to be acted upon, he may discharge the 
accused. He should not, however, try to 
weigh the probabilities of the case and 
then after balancing the evidence on both 
sides decide whether the guilt of the 
accused has or has nob been conclusively 
proved. 

A ppiicat)oa dismissed L 

(4) 1924 All. 664=46 All. 537=22 A. L. .1. 

411=5 L. R. A. Or. 174=25 Or. L. J. 
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Mukerji and Boys, JJ. 

Shiam Lai and others —Appellants. 

v. 

9 

Moot Chand—Respudeub. 

Second Appeal No. 378 of 1923, Decided 
on 19bh February 1925, from a decreo of 
the Db. J., Agra. 

Limitation Act, S. 7 —Hindu joint famUy - h'Adcr 
Inrother can give discharge. 

A joint elder brother in a Hindu family 
represents the entire family and can therefore 
give a discharge within the meaning of 3. 7 of 
tbe Limitation Act, on behalf cf his minor 
brother. 41 All. 435, Foil. [P 073 C 1 ] 

Narayana Prasad Asthana — for Appel¬ 
lants. 

Kailas Kata Katju —for Respondent. 


Mukerji, J. The plaintiffs’ suit has 
failed in the Courts below inter alia on 
the ground of limitation. 

It appears that a decree was obtained 
against the plaintiff-appellants’ father by 
one Ram Prasad. In execution of that 
decree the property in suit wa3 attached 
and sold. Before the attachment the 
father had died and his sons, the appel¬ 
lants, were brought on tbe record with 
the Nazir as their guardian for the suit. 
Over 12 years after the sale of the pro¬ 
perty, and just within 12 years of the 
delivery of possession, the appellants 
brought the suit; out of which this appeal 
has arisen to have the sale set asice and 
to recover possession, on the ground fchab 
they were nob properly represented in the 
execution proceedings, and that the pro¬ 
perty could not be sold because the father 
having died as a joint member of a Hindu 
family it had become the sole property 
of the appellants. 

The Court of fir it instance found that 
the debt was one which was binding on 
the plaintiffs. It found that there was 
no proper representation of the plaintiffs 
in the execution department, bub it found 
that the suit wa3 barred by limitation. 

On appeal the learned Judge found 
that there was a proper representation 
of the appellants in the execution depart¬ 
ment, and he also found that the suit was 
barred by 12 years limitation. 

On the question of limitation we are 
clear that the decree of the Court below 
was right and we do nob propose to con¬ 
sider the question of the proper repre¬ 
sentation by the Nazir. In this case, at the 
date of suit all the plaintiffs wero majors; 
two were more than 21 and the youngest 
of them was found to have been just over 
18 years of age when the suit was filed. 

It is urged on behalf of the plaintiffs that 
the youngest of tho appellants could main¬ 
tain his suit because he had three years 
from his attaining majority and as he 
could maintain the suit, the suits of his 
elder brothers would also he within time, 
the family being joint. This argument, 
however, is concluded by the recent case 
of Rati Ram v. Niadar (l). It was held 
that where there was an adult brother 
who could execute a decree on behalf of 
himself and the minor brother, it must he 
assumed that the former could give a 
difcharge within the meaning of S. 7 of 

[1919] 41 AI 1. 435—49 PC. 990=1? AjIT. 
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the Limitation Act, and that younger 
brother could not execute the decree more 
than three years after the application of 
the elder brother. In other words, it was 
held that a joint elder brother in a Hindu 
family represented the entire family and 
oould therefore give a discharge within the 
meaning of S. 7 of the Limitation Act on 
behalf of his minor brother. This*case, 
in our opinion, is on all fours with the 
case bofore us and the appeal fails and is 
hereby dismissed with cost9 which will 
include Counsel’s fee in this Court on the 
higher scale. 

A ppeal dismissed. 

* 1925 ALLAHABAD 673 

Kanhaiya Lal, J. 

1) / ad Kk'iit and another —Applicants. 

v. 

Kino Emperor —Opposite Party. 

Criminal Revision No. 3s 1 of 1925, De¬ 
cided on 7ch August 1925, from an order 
of the S. J., Balandshahr, D - 4th June 
1925. 

★ Penal Code, S. 404—“ Property ” is not e:i - 
pres sly limited to “ moveable property "— Puts of 
immovable property when severed may also be¬ 
come property under the section. 

Section 404 is not expressly limited to moveable 
proparty alone a ii c*j u u.il misappripriation or 
converiion is eisiiv p)abible of immovado pro- 
party where the materials have b»en severed 
from the building and removed, G B, //. C. Cr. 
33, JjIss. 

Where the property removed by the atscused 
consisted of the rafters used in tin* house left bv 
the deceased. 

Held : the rafters were immovable property 
ao long as they were attached to the house, but 
oeoa no moveable property when they were 
severed from the house and as the accused had 
no title to the a >use and the house was not in 
the possession of any person legally entitled to 
iti pissetsiou, S. 401 applied, if. after severing 
the rafters from the house, they dishonestly 
removed them and misappropriated or converted 
them to their own us„>, [P. 073. C, 2] 

Nehal Chand —for Applicants. 

Assistant Govt. Advocate — for the 
Crown. 

Judgment.—The accused Daud Khan 
and Sharf Ucdin have been convicted of 
an offence under S. 404 of the Indian 
Penal Code and sentenced to rigorous im¬ 
prisonment for four months and a fine of 
Rs. 100 each. It appears that one Musam- 

1925 A/85 & 80 


mat Aziman was indebted to Nanhu 
Khan and that when sbo died JSanhu 
Khan brought a suit against Daud Khan, 
alleging that he was the successor of the 
deceased and claiming the money due by 
her from the assets loft by her at the 
time of her death, which wore stated to 
bo in his possession. The assets consisted 
of a house situated in the village Jagat- 
pur. In that suit Daud Khan pleaded 
that Alauddin was the heir of Musammat 
Aziman and that he had been unneces¬ 
sarily impleaded. It was ascertained on 
enquiry that Alauddin was missing from 
about eight years and the suit was de¬ 
creed against the assets of Mmammat 
Aziman in the hands of Daud Khan. 

Nanhu Khan subsequently sold his 
decree to Mahoob Khan who found that 
Daud Khan and his son Sharf Uddin had 
removed some materials from the house 
left by Musammat Aziman. On his com¬ 
plaint Daud Khan and Sharf Uddin have 
been convicted, and the only question for 
consideration is whether that section of 
the Indian Penal Code is applicable to 
the case. 

Section 101 lays down that a person who 
dishonestly misappropriates or converts 
to his own use property, knowing that 
such property was in the possession of a 
deceased porson at the time of that per¬ 
son’s decease, and has not since been in 
the possession of any porson legally en¬ 
titled to such possession, shall be liable 
to punishment under that section. The 
property removed by the accused in this 
case consisted of the rafters used in the 
house left by Musammat Aziman. They 
were immovable property so long as they 
were attached to the house, but became 
moveable property when they were severed 
from the house ; and as the two accused 
had on their own showing no title to the 
house and ;he house was not in the 
possession of any person legally entitled 
to its possession, S. 104 of the Indian' 
Penal Code applies if after sovoring the' 
rafters from the housa, they dishon-t 
estly removed them and misappropriated 
or converted them to their own use. The 1 
word property,” is not defined anywhere 
in the Indian Penal Code, blit the word 

moveable property” is defited by S. 22 
as intended to includo corporeal property 
of every description except land and things 
attached to the earth or permanently 
fastened to anything which is attached 
to the earth. lu their severed state the 
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rafters were moveable property. The per¬ 
son entitled to the house was Alauddin 
Khan, and, failing him, any other nearest 
heir of the deceased or the zamindar, as 
the case may be. The accused do not 
claim any tili e to the house. They re¬ 
moved the rafters in order to obtain a 
wrongful gain to the prejudice of the 
decree-holder whose decree was still out¬ 
standing. In other words they dishonestly 
misappropriated property which was in 
the possession of a deceased person at 
the time of her death and has not since 
been in the possession of any person 
legally entitled to it. 

Like S. 378, S. 403 refers to moveable 
property. S. 404 and some of the other 
sections following it refer to property 
without any such qualifying description; 
and in each case the context must deter¬ 
mine whether the property there referred 
to is intended to be property moveable or 
immovable. In Ram Manick Shaha v. 
Briiiaalun fl). Korin an. J. observed that 
where a person was entrusted with the 
dominion over property and wilfully omit¬ 
ted to pay revenue and caused the same 
to he sold at a revenue sale for the pur¬ 
pose of defrauding the mortgagee and pur¬ 
chased it himself in the name of some 
other person, he could be treated as having 
dishonestly misappropriated the same and 
converted it to his own use in violation 
of the legal contract which had been 
made affecting it. In Queen-Empress v. 
Abdul A had (2), where a certain person 
who, personating a Court peon, proclaim¬ 
ed by beat cf drum that a tenant had been 
ordered by the Court, of which he per¬ 
sonated himself to be the peon, to bo 
ou-ted'from a holding, it wa* held that 

S. 420 of the Indian Penal Code could 
have no application to the delivery 
of immovable property or to the 
surrender of the cultivatory holding. In 
Jugdown Sink a v. Queen Empress (3) 
the word property referred to in S. 405 
of the Indian Penal Code 1 was treated as 
meaning moveable property as in S. 403, 
and it was laid down that an offence of 
criminal breach of trust could not be com¬ 
mitted in respect of immovable property. 
In Reg v. Girdhar (4) it was held that S. 
404 of the Indian Penal Code did not 
apply to immovable property left by a 

(U 5 W. R.2-su. 

42). il88-} A. W. N. G. 

pi) IS Mi] 23 Cal. 372. 

(4 6'C. Hi G, Cr. 33. 


deceased person. S. 404 contains no 
such express limitation; and criminal mis¬ 
appropriation or conversion is easily possi¬ 
ble of immovable property, whereas in 
this case the materials have been severed 
frum the building and removed. The ap¬ 
pellants have been rightly convicted and 
there is no sufficient reason for interfer¬ 
ence in revision. As the materials were 
not of very great value, and there was 
no lawful claimant existing, the sentence 
need not he stringent. The application is 
dismissed except in 30 far that substan¬ 
tive sentence of rigorous imprisonment 
passed on each of the applicants will 
he reduced to the period they have 
a Ire at y undergone. Tne eentence of fine 
will be maintained. The bail bonds will 
he cancelled. 

Sentence reduced. 


1925 ALLAHABAD 674 

Neave, J. 

Debi Char an —Defendant Appellant. 



Raghubir and others —Plaintiffs Res¬ 
pondents. 

Second Appeal No. 185 of 1923, Decided 
ou 26th June 1924, from a decree of the 
Judge of the Court of Small Causes, 
Allahabad. 


U. P. Land Revenue Act (3 of 1901), S. 126— 
Partition —Sir land nf one co-sharer allotted to 
another—Former not continuing to cultivate it 
does not become ex-proprietary tenant. 


Section 123 provides that when land held as 
Sir by any co-sharer is included at partition in 
Ihe portion allotted to another co-sharer it is only 
when tbe former continues to cultivate it after 
partition that he becomes its ex-proprietary 
tenant. In other cases he is deemed to have 
surrendered it. [I*. 67'), C. 1.] 


Knmudi Prasad — for Appellant. 

Jang Bahadur Gal and Shiva Prasad 
Sinha —for Respondent. 


Neave, J.—This is a defendant’s ap¬ 
peal arising out of a suit for possession of 
two plots. These belonged originally to 
Mahadev and Ram Gharib as sir They 
mortgaged them in 1303 Fash to the de¬ 
fendant's father. In 1326 Fasli partition 
took place and the plots in suit were 
transferred to the plaintiffs. In the 
partition proceedings one Shiv Murat was 
recorded as the tenant in-chief. 
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The plaintiff came into Court on the 
allegation that he had Shiv Murat ejected 
by a Revenue Court and that the defend¬ 
ant has since taken possession of the 
plots. Both the Courts have decreed the 
suit. In appeal it is contended that when 
the plots, which admittedly before parti¬ 
tion were the sir of the mortgagor, were 
transferred to the share of another co¬ 
sharer tho mortgagor at once became 

their ex-proprietary tenant and that he 
and his mortgagee were entitled to re¬ 
main in cultivating possession, and that 
this was what actually happened. 

Section 126 of the Land Revenue Act 
provides that when land held as sir by 
•any co-sharer is included at partition in 
the portion allotted to another co-sharer 
lit is only when the former continues to * 
cultivate it after partition that he be¬ 
comes its ex-proprietary tenant. It is 
|clear from the partition record that in 
the, present case the former proprietor did 
not continue to cultivate the land. He 
never attempted to assert hi? ex-pro¬ 
prietary rights and must, therefore, he 
taken to have surrendered them. The 
defendant had no right to take possession 
of the plots. Tho appeal fails and is dis¬ 
missed with costs. 

Appeal dismissed. 
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SULAIMAN AND DANIELS, J.J. 

Fast Indian Railway — Defendants — 
Applicants. 


v. 

Rtij Kishove Plaintiff Opposite 
Party. 

Civil Rev. No. 144 of 1923, Decided on 
25th May 1925, against an order of the 
Small Cause Court Judge, Bareillv 
D/- 23rd June 1923. 

fa) Railways Act, S. 72— Risk note signed by 
deliverer h e tough. 

According to S. 72, sub.-S. 2, the risk note 
should be signed bv or on behalf of the rerson 
sending or delivering goods to the railway 
admit istration. Therefore the signature of tho 
person who delivers tho goods to Railway would 
be quite sufficient. (1924 All. 621, Rel. on.) 
signature of the consignor or h’s authorized 
agent is not in th?„t case necessary. [P. 675, C. 21 

(6) Railways Act, S. 12—Ral’way dalminn 
exemption m<ist prove loss to Company , 

The Railway Company cannot clahn exemption 
under the risk note unless it establishes that 


they were pro- 
Form “B” on 
™ho delivered 
and signed the 


ine gocas nave actually been lost to the Com¬ 
pany. 19k3 All 120 and 1924 All. 7 ltd. on. 

[P. 075 .C. 1] 

Radii Prasad Zutshi— for Applicant. 

(J . S. JJajpai — for Opposite Party. 

Judgment.— This is a revision by the 
Bast Indian Railway Company from a 
decree for damages passed by the Court 
of Small Causes at Bareilly. The learned 
Judge has overruled the objection of the 
Railway Company that 
tected by the risk note, 
the ground that person 

the goods to the Company _ WI1W 

risk note was neither a consignor nor 
his authorized agent. There was a further 
defence by the Railway Company that 
the goods were lost in a runniog train 
robbery. The learned Judge has decided 
that issue in the negative. 

It is impossible to uphold the view of 
the Court below that the risk note is 
not binding on the consignor merely 
because it was not signed by him or his 
authorized agent. Section 72, Sub-s. (2). of 
the Indian Railways Act provide* that 
such agreement should he in writing 
signed by or on behalf of the person send¬ 
ing or delivering to the Railway Ad¬ 
ministration. It is. fcbero'ore, clear on the 
language of tho section that the signature 
ni the person who delivers the goods 
would be quite sufficient. This was the 
view held by a Bench of this Court of 
which one of us was a member in the 
case of Firm Gopal Rai-Phul ('hand v 
Ore >t. Indian. Peninsula Railway (I) and 
subsequently followed by this very 

Bench in S. A. No. JJ45 0 f 1924, decided 
on the 5th of November 1924. 

Wo, however, feel that it is impossible 
to interfere in revision in face of the 
finding that the defendant has failed to 
lead any evidence which would show that 
tho consignment in question was con¬ 
tained in the wagon of whioh the seal 
was found broken. The learned .Tudga 
has commented on the paucity of the 
evidence and has finally remarked that 
if tho defendant wanted to prove it, it 
should have taken necessary steps to 
have the original report filed and to 
prove that I he consignment belonging to 
the plaintiff was in the wagon which was 
broken open by thieves. 

The plaitt was framed as one for re- 
eovery of damages for short delivery Them 

admisejon j n t t„. r ,l ft , V ^ ,p o(; ,„ o ® 
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to fche Company had occurred. The loss 
referred to there clearly meant the loss 
to the plaintiff. It has been held in 
several cases, c. (/., Secretary of State foi 
Indict, v. Firm Jiwan and Abdullah 
(2). and East Indian Railway Company 
v. Finn Kishan Cal Tirkha Mai (3), that 
the Company cannot claim exemption 
under the risk note unless it establishes 
that the goods have actually been lost to 
the Company. The revision is accord¬ 
ingly dismissed with costs. 

Up. vision dismissed. 



1023 All. 420=45 All. 3S0-4 E. R. A- 
Civ. 106=21 A. L. J. 220. 

1921 AM. 7=45 All. 530=21 A. L. IMS = 
t E. R. A. Civ. 249. 
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SCIjAIMAN AND DaNIET.S, JJ. 

Snkhai— Appellant. 

V. 

Kiwi-Emperor — Opposite Party. 

Criminal Appeal No. 319 o' 1925, 
Decided on the 19th May 1925, against 
the order of the Second Addl. S. J.. 
Gorakhpur, D - 16th February 192o. 

[a) Penal Code , S. 303 Except. 1. Ns, 302 awl 
304 —Deceased, accused’s wife, leading immoral 
Uf e —Accused remonstrating—Wife insisting on 
*ame life—Accused beating, vije not repentant 
but biting accused's fingers—Accused giving 
several injuries resulting in her death—Of}cnee is 
culpable homicide and not murder. 

The deceased (the wife of the accused) led 
an immoral life and on the accused’s upbraiding 
the deceased, his wife, with her misconduct, 
instead of being repentant said that she would 
again do such acts upon his head. Thereupon 
he became enrage! and struck her with a stick. 
She struggled with him and got hold of his 
finders and bit them. He then lost control of 

himself and took out a knife and stabbed her 
with several injuries which resulted in her 

death. 

Held , that the immediate provocation was 
sufficient to bring the rffence within Exception 
1 to S 300 and to reduce it from murder to 

culpable homicide. C l I 

K. Vertna —tor Appellant. 

Asstt. Govt. Advocate—tor the Crown. 

Judgment —The accused Sukhai has 
been convicted under 8. 30‘2 of the 


Indian Penal Code of murdering his wife 
Mussammab Sukhia and sentenced to 
transportation for life. The commission 
of the offence is admitted, and the ques¬ 
tion is whether the offence is one under 
S. 302 or S. 304. On 29bh November 
1924 Dharam Raj, headman of mouza 
Deopir, found the dead body of a woman 
with a number of wounds on it in his 
grove through which he was passing. 
He informed the chaukidar who made 
a report. The body still had ornaments 
on it and some pieces of glass bangles 
were picked up near where the body had 
been lying. It was not known at first 
who the woman was but she was identi¬ 
fied through one Musammat Jagrani who 
had known her as Musammat Sukhia 
the wife of the accused. The Sub-In¬ 
spector then proceeded, on 30th Novem¬ 
ber, to the house of the accused. He 
found the house shut up. The accused 
had shifted to another house. The Sub- 
Inspector went there and found him. 
Eventually the accused gave up some 
ornaments to the Sub-Inspector, and a 
kurbi&nd dhoti bearing stains of blood 
were found in his house. In the pocket 
of the kurta was a knife. The accused 
was sent before a Magistrate and made 
a confession under S. 164 of the Code 
of Criminal Procedure to which ho has 
adhered both before the committing 
Magistrate and at his trial. 

There is no doubt that the deceased 
woman was grossly immoral. The accused 
has told a long story of her repeated 
misbehaviour and ho v, in order to look 
after her, he had to give up going out 
to other villages for work—he is a gold¬ 
smith—and do his work at home. Even¬ 
tually ho left home with her with intent 
bo go to Bengal ; but.in spite of repeated 
promises she did not reform. On the 
day of the murder they were intending 
to return together, along with their little 
girl aged seven, to their village Madhwa- 
pur. They arrived at Bhatni station in 
the afternoon and had bo wait for a 
train till about 10 p. m. While they 
were there th9 accused says that he found 
his wife just outside the station having 
intercourse with a man. He threw a brick 
at the man who went away. This story 
sounds incredible, but it is corroborated 
by the evidence of the accused’s little 
girl Mb. Nanki and the learned Judge 
appears to have accepted it. At any rate 
they travelled together to Salimpur and 
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there alighted and proceeded to the 
grove at Deopar where the body was 
found. The accused’s account of what 
followed is that after the girl had gone 
to sleep he upbraided his wife with her 
misconduct. Instead of being repentant 
she said that she would again do such 
acts upon his head. Thereupon he be¬ 
came enraged and struck her with a 
stick. She struggled with him and got 
hold of his fingers and hit them. He 
then lost control of himself and took out 
a kDife and began to stab her with it. 
He does not know how many blows he 
inflicted. The medical evidence shows 
that he went on stabbing her repeatedly. 
The Civil Surgeon has detailed a list of 
iifty-three different injuries on the body. 
Many of these were minor injuries, and, 
as the learned Judge says, the medical 
evidence shows that there woro not less 
than a hundred injuries on the body 
altogether. The account of what hap¬ 
pened at the grove receives corroboration 
irom the fact- that the accused was 
medically examined when he was admitted 
to jail and there were marks on his 
fingers which might have been the marks 
of. teeth. 

, The Judge has believed the accused’s 
story to he the substantial truth 
and we must accept it as such. We 
think that the immediate provocation 
a* - , the grove coming on top of all 
that had gone before was sufficient 
to come within Exception ! to S. .‘100 of 
the Indian Penal Code and to reduce the 
offence from murder bo culpable homicide. 
We are prepared to make some reduction 
of offence and sentence, hut we cannot 
leave out of account altogether the vor> 
savage nature of the attack which was 
made on the deceased and the large 
number of injuries which were inflicted 
hy the accused. We alter the conviction 
to one under S. ‘101 of the Indian Penal 
Code and reduce the sentence to one of 
ten year’s rigorous imprisonment. 

Sent men reduced. 
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SULAIMYN AND DANIELS, JJ. 

Kills ton Bihi — De'eniant — Appellant. 

v. 

‘Muhammad Ismail and others Plain¬ 
tiffs—Respondents. 

First Appeal No. 14o of 19-14. Decided 
on 11th May 192'), from an order of the 
D. J., Ghazipur. 

Civil P.C., S. 10— 1J. Rind Revenue Ac' 

(3 of 10DI), S. lis —Suit for partition pending in 
Revenue Court— Suit in Civil Court for partition 
of house is not barred. 

The Revenue Court has no jurisdiction to parti¬ 
tion a house, v. e., partition the buildings, at all. 
It can uartition the tile cceufkd by a house 
along with other land in a \illage. if in mat¬ 
ing a partition it is necessary to include in the 
jnrion allotted to one cc-sharer the land occu¬ 
pied. by a dwelling house or other building in 
p.vsse-oiou of another cc-sharer. the latter can, 
under S. LIS of the Land Revenue Act, bo 
allowed to retain it (the laud) with the buildings 
thereon on condition of his paying a reasoi able 
ground rent to the co-sharer in whose portion it 
may be included. Hence the pendency of a 
suit for perfect partition in a Revenue Court is 
no bar to a suit in a Civil Court for possession 
of a certain share of a house by partition 
thereof. If a house is in the occupation of one 
co-sharer and the site is allotted to another, it 
would be retained by the occupier of the house 
• hi payment of a rent to be-fixed. lf)*24 All. 854, 
Coll. ' [P G78 C 1] 

Kamli Kant Venna — for Appellant. 

Uma Shankar Bajpai — for Respon¬ 
dents. 

Daniels, J.— This is a defendant’s 
appeal arising out of a suit for possession 
of a certain share by partition of the 
house in dispute. At the time when the 
suit was instituted, proceedings in the 
Revenue Court tor a perfect partition of 
the village were pending. One of the 
pleas taken in the written statement was 
that the suit, in view of the Revenue 
Court's partition proceedings, was not 
maintainable. The learned Munsif dis¬ 
missed the suit on the preliminary ground 
that it was not maintainable. On appeal 
the learned District Judge has taken a 
contrary view and has remanded the 
case. 

In our opinion the view taken hy the 
lower Appellate Court is perfectly correct. 
The subject-matter of dispute in the civil 
suit is a residential house which is said to 
have belonged to the ancestor of the 
parties and in which the 'plaintiff' claimed 
a define 1 share. The Revenue Court has 
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no jurisdiction to partition a house, thit 
is to say, partition the buildings at all. 
It can pirfcition the site occupied by a 
house along with other land in a village. 
01 course, if in miking a partition it 0 
necessary to include in the portion allot¬ 
ted to one oshirer tho land occupied by 
a dwelling home or other building in pos¬ 
session of another co-snarer, the latter 
can, under S. 113 of the Land Revenue 
Acb.be all) veil to retain it (the land) 
with the buildings thereon on condition of 
his paying a reasonable ground rent to 
the c ) sharer in whose portion it may be 
included. It is, therefore, clear that the 
Revenue Court could not have partitioned 
the building ifcsell and allotted the house 
to any par&iculir co-sharer. All that can 
he done by the Revenue Court in partition 
proceedings is fcha; if a house is ia the 
occupation of one co-sharer and the site 
is allotted to an jther, it would he retained 
by tho occupier of the house on payment 
of a rent to be fixed. This view is sup¬ 
ported hv the case of Multan Singh v. 
Bv/Jfirm M in Singh (1), decided by a 
Ranch of which one of us was a member. 

The learned vakil for tho appellant has 
contended before us that there was an 
agreement between tho parties that the 
revenue Court would allot to each co¬ 
sharer tho house belonging to that co¬ 
shaver. There is, however, nothing on 
the record which supports this conten¬ 
tion. Caere d vipaar, however, from 
the partition proceedings that there was 
t an agreement that tho sites of houses 
belonging to eo-sharers would he allotted 
to the persons in whose possession they 
were. That, however, is quite a different 
tlrng from saying that there was an 
agreement that the buildings also would 
be partitioned by the Revenue Court. 
The appeal is accordingly dismissed 
with costs. 

Appeal dismissed. 

(1) 1924 A1!. 854=22 A. L. J. 744. 
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Mukerji, J. 

Haji Ali —Applicant. 

v. 

Emperor through Ali Asghar —Opposite 

Party. 

Criminal Reference No. 681 of 1924, 
Decided on 5th November 1924, made by 
the Sessions Judge of P»enares, D/- 30th 
September 1924. 


Crimnil 1\ C., S. 144 —Other means to avert 
danger being aviilible, proceed ings should not be 
taken under S. 144. 

An aoiion should be taken under S. 144 ouly 
in urgent caies of nuisance or apprehended dan¬ 
ger. It i3 not proper that Criminal Courts should 
take upon the nselves a jurisdiction to decide 
what are redly civil disputes. [P G79, C l] 

Where tin complaint was that a person by 
closing a drain aid obstructing the flow of the 
rain water of another house endangered the 
safety -of the house but where i ;s owner could 
drain off the water in some other way. 

Held , that the oroper remedy was in the 
Civil Court, [P 679 C 1] 

M. Waliullah — for Applicant. 

M. A. Aziz —for Opposite Party. 

*luigmi*nt.—lb i3 a Reference by the 
learned Sessions Judge of Banares recom* 
mending that certain orders passed by 
two successive Magistrates may be set 
aside. 

It appears that tho parties to this Re¬ 
ference, viz., Haji Ali, the applicant and 
Ali Asghar, the opposite party, are close 
neighbours. Ali Asghar went before the 
Joint Magistrate of Benares with the 
complaint that tho rainwater of his house 
used to flow through the house of Haji 
Ali, that Haji Ali had closed the drainage 
and that this (All A-ghar’s house) was in 
danger. tie wanted the Magistrate to 
take action under S. 144 of the Cr. P. C. 
and order Haji Ali to remove the obstruc¬ 
tion. f’he learned Joint Magistrate called 
lor a police report and on receipt of it 
parsed an ex parte order on the 29th of 
August 1924, ordering Haji Ali to open 
the drain. Haji Ali book exception to this 
order and appeared before another Magis¬ 
trate, the learned Joint Magistrate being 
absent from the station. At Haji All's 
request Mr. J. N. Singh, a Magistrate, 
ordered the Naib Tahsildar to put up a 
report. The Naib Tahsildar on inspection 
came ts tho conclusion that it was im¬ 
possible for him to say definitely how the 
water flowed. Ho, however, discovered 
that from the remaining portions of the 
house of Ali Asghar the water found its 
way out towards the south where there 
was a main drain and he thought and 
reported that Ali Asghar could take the 
same measure with the water of that por¬ 
tion of the house about which the contro¬ 
versy was. Mr. Singh was of opinion 
that there was no reason to interfere with 
his predecessor’s order and refused to 
amend it. Thereupon Haji Ali went before 
the learned Sessions Judge. 
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The learned Sessions Judge has stated 
the facts in a slightly diderent manner, 
but that does not really affect the merits 
of his recommendation. It appears to 
me that a.ny urgency in the affair is want¬ 
ing. An action should be tiken under 
S. 141 only in urgent eases of nuisance 
or apprehended danger. It is not 
proper that Criminal Courts should take 
upon themselves a jurisdiction to decide 
what are really civil disputes. The Naib 
Tahsildars report shows that it was opon 
to Ali Asghar to take measure with the 
excess water accumulating in his Court¬ 
yard by draining it off towards the south, 
fie had his remedy open in the Civil Court 
and that was his proper remedy. If it 
had been the case that water could ffot 
find its egress by any means within the 
disposal of A!i A c gha»\ the muter would 
have been different. 

In the circumstances of the case I 
accept the recommendation of the learned 
Sossions Judge and sot aside the orders 
of the loirnei Magistrates, dated, respect¬ 
ively, 29th August 1921 and Ilth Sop- 
tern her 1924. 

Order set aside. 
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Mukkkji, J. 

Jk&bba fail — Plaintiff—Appellant. 

v. 

Debt Run and others —Defendants— 
Respondents. 

Second Appeal No. GlS of 1923, 
Decided on 20th November 1924, against 
the decree of the Dt. J. Bulandsbahr, 
D/- 6th April 1923. 

N. W. V. Tenancy Act, Ss. 57 {<:) and 58 (6) 
-Condition relating to evacuation of land 
teased — S. 58 (6) and not S. 57 (c) applies. 

Section 57 (c) contemplates an independent 
covenant, thrj breach of which would entail a 
forfoiiure of the lease. For example, if it were 
a condition that on the planting of trees the 
lease would cpine to an end, on the lessee 
planting trees it would be said that he had 
com nitted a breach of coniitiou and thereby 
forfeited the lease. l>ut the clime does not 
apply where the condition relates to the evacua¬ 
tion of the lands leased. 

Ouo of the conditions of the lease was that 
whoneverthe plaintiff required the lands either 
for his hhud kasht or for the purpose of planting 
tree?, the defendants would vacate the lands 
without waiting for the expiry of the full ter n 


of the leaso, The plaintiff alleged that he 
wanted the lands for hi. khal kasht and on tho 
less 393 no'- complying with his notice to them 
to vacate the land, instituted a suit-. 

Held : that Cl. (cl, S. 57, had no application 
as the condition, a brea;h of whi Ui was alleged 
to have beui com nitteJ, was the condition 
relating tj evacu ttion of the lands the uselves. 

[P 87 i 0 2, P 080 0 1] 

lleld\ farther that tho case fell an lor Cl. (h), 
S. 5S, of thj feaancy Act. lP 8s0 0 IJ 

K. N. Katju—lor Appellant;. 

Benoj Kumar Maker) i —for Respond¬ 
ents. 

Judgment. — Che appellant was the 
plaintiff in the Oouit of first; instance. 
The defendants-respondents held certain 
lands from the plaintiff under a lease 
for 7 years, oiz., 1323 to 1329. One ot 
the conditions of the lease was that 
whenever the plaintiff required the lands 
either for his khad kisht or lor the 
purpose of planting trees, the defendants 
would vacate the lands without waning 
for the expiry of the full term ot the| 
lease. The plaintiff came uo Court with' 
the allegation ffiat he, having wanted 
the lands for being used as khad kasht , 
verbally asked tho defendants in Septem¬ 
ber 1921 (during the currency of the 
fash year 1329) to vacate the lands and 
thereafter sent a written requisition 
dated 29th October 19^1 asking the 
defendants to vacate the lands by 16th 
November 1921. The defendants not 
having complied with the notice the suit 
was instituted. The buit succeeded in the 
Court of firs3 instance but was dismissed 
on appeal by the learned District Judge. 
That learned officer was of opinion that 
the defendants had conclusively proved 
that the plaintiff had no necessity for 
tho lands in question, it having been 
established that the plaintiff had ample 
lands of his own which he could not 
cultivate himself but had to let out to 
tenants. In view of this fact and being 
also of opinion that the lease contem¬ 
plated the evacuation of the lands only 
at the end of an agricultural year, the 
suit was di jmissed. 

In this Court, it has been contended 
that the suit was based on a breach of 
condition and was, therefore, maimain- 
able under Cl. (c), S. 67 of the N. W. P. 
Tenancy Act. In my opinion CL (o) 
S. 67, has no application. The condi 
tion, a breach of which is alleged to have 
been committed, is the condition relating 
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to evacuation of the lands themselves. 
This is not; clearly the meaning of the 
jclause The clause contemplates an 
independent covenant, the breach of 
whici would entail a forfeiture of the 
lease. For example, if it; were a condi¬ 
tion that on the planting of trees the 
lease would come to an end, on the 
lessee planting trees it would he said 
that he had committed a breach of con¬ 
dition and thereby forfeited the lease. 
In my opinion Cl. (c) S '57 has no 
application. 

The case really falls under Cl. (/>), 
S. 58, of the Tenancy Act. The defend¬ 
ants would he non-occupancy tenants 
under the lease, and according to the 
allegations midein the plaint the term 
of the lease expired on the plaintiff giving 
a notice to the defend an jS to vacate. If 
that he the case, the suit could b9 insti¬ 
tuted only within 30th of June ano 1st 
October 1921, and not later than that. 
The suit was actually filed on 29th 
November 1921. Even if the suit had 
been instituted within the poriod limited 
by S. f>3 of the Tenancy Act, the tenants 
could not be ejected till the expiry of the 
currant agriculturil year and, therefore, 

not before 30th June 1922, vide S. 73 of 
the Ten ancy Act 

There is no substance in the appeal 
and it is hereby dismissed with costs 
which will include Counsel’s fees in this 
Court on the higher scale. 

A ppeaf dismissed. 
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SULAIMAN, J. 

Bkakta Shiromani alias Bachcha — 
Defendant—Applicant. 

v. 

Seetal Nath —Plaintiff—Opposite Party. 

Civil Revision No. 43 of 1925, Decided 
ou 29th May 1925, from an order of the 
Small Cause Court Judge, Allahabad, 
D/- 5th March 1925. 

^ Master and Servant—Servant justifiably 
dismissed vithout notice, for misconduct, is not 
entitled to /cages for the period from hs f due 
date of payment. 

When a servant, whose wages are due periodi¬ 
cally, so conducts him-elf that the master is 
justified in discharging him without notice, he 
is not entitled to ba paid any wages for that 
portion of time during which he has served 
since the last payment of wages. [P. GS1, C. 1.] 

Bhagwati Shankei —for Applicant. 

Judgment. —This is a revision from 
a decree of a Court of Small Causes. 


The plaintiff came to Court on the allega¬ 
tion that he was employed as a com¬ 
positor in the defendant’s press at a 
salary of Es. 17 per month and that he 
was dismissed on the 20th of -January 
1925 without notice. He claimed the 
pay lor the 20 days he served and 
an additional pay for 15 days as he 
was dismissed without previous notice. 
The suit was contested by the defendant 
and all liability was denied. The learned 
Judge of the Court of Small Causes has 
granted the plaintiff a decree for his pay 
for twenty days and dismissed the rest 
of the claim. 

The findings which I must accept are 
as follows : The plaintiff worked in the 
defendant’s press up to the 20th of Janu¬ 
ary, on which date at about 12 o’clock, 
he, having got fever, disappeared from the 
press without applying for leave. He did 
not turn up for 5 or 0 days, and as he 
had disappeared without leave or sanction, 
and had left the work, the defendant was 
much irritated and dismissed him. The 
Court below finds that the plaintiff com¬ 
mitted default and the defendant was 
justified in dismissing him. In spite of 
this finding it has granted the plaintiff A 
decree for his wages for 20 days. 

As 1 have said, it was admitted by the 
plaintiff in the plaint fchat he wa 9 engaged 
on a monthly salary of K 3 . 17. On the 
findings he left the work without leave 
and without sanction of the defendant 
and did not turn up for 5 or 6 days. The 
oetendant was justified in dismissing him. 

If the conduct of the plaintiff was such; 
that it justified the defendant in dismiss¬ 
ing him betoro the expiry of the month, 
the plaintiff, in my opinion, was not 1 
•eatit'ed to his salary for even the broken 
period for which he had served. 

In the case of Uaghoonath Doss v. 
Mr. T. Id all e (1), although the claim of 
the servant for wages for the broken 
period during which he had served was 
allowed it w\s pointed out that he would 
not have got it if the master could prove 
that the dismissal was justifiable. 

In the case of Hall/ Brothers v. Amhika 
Prasad (2), Tudball, J., held that an office 
clerk engaged on a monthly salary was 
not entitled to any salary for the broken 
portion of a month in the course of whici 

fl) 1G W. R., GO. 

(2) [1913] 35 All., 132—1R l. C. 699=11 A. L. 

J. 104, 
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he left the service without the consent of 
his employer. 

The present case is certainly distinguish¬ 
able inasmuch a; the plaintiff here 
did nob actually leave the service, bub left 
the work, which .justified the master in 
dismissing him. But the English Law 
governing the rights and liabilities of 
master and servant is to be found in 
Smith’s Law oi Master and Servant, sixth 
edition, pages 109-172. In the absence of 
any statutory provisions in India the 
Common Law of England would prevail. 
It i Q there laid down that “ when a 
servant, whose wages are due periodi¬ 
cally, so conducts himself thai the master 
is justified in discharging him without 
notice, he is not entitled to be paid any 
wages tor that portion of time during 
• which he has served since the last pay¬ 
ment of wages. That is to say, B a 
servant, whose wages are only due yearly, 


abscond from his master, or is rightfully 
discharged before the expiration of the 
year, he could recover nothing for services 
rendered previous to such departure or 
discharge. And the same principle would 
apply to the case of a quarterly, monthly 
or weekly hiring." The governing princi¬ 
ple seems to be that the contract is that 
the servant, should perform his part of 
the contract for the whole period for 
which wages are paid, and that if he fails 
to perform his part of the contract, or is 
rightfully discharged at any intervening 
period between the dates when bis wages 
are due, he can recover nothing for the 
broken period of service. The learned 
author cites several English cases where 
it was hell that servants who have been 
rightly discharged and have afterwards 
sued their late masters for wages have 
failed to recover anything. 

1 am, therefore, of opinion that in view 
of the findings of the Court below that 
the default was committed by the plaintiff 
and that his master was justified in dis¬ 
missing him the plaintiff was not entitled 
to recover the wages for even twenty 
days during which he had served. The 
judgment of the Court below therefore is 
not according to law. 1 allow the revi¬ 
sion and set aside the decree of the Court 
below and dismiss the suit. As the 
applicant professes to have contested the 
suit mainly on principle, J direct that the 
parties should bear their own costs of 
this application and in the Court below. 

Decree set aside. 
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Ryves and Mtkkr.1I, .]•(- 

Surja —Appellant. 

v. 

Juti Prasad— -Respondent. 

Second Appeal No. 28 i of 1923, De¬ 
cided on 2nd February 1927, against the 
decree of the Addl. 1H J., Eaburanpur. 

Evidence Act , S. 101 —Suit on bond—Defen¬ 
dant fielding minority at the date of execution 
— Onus is on defendant. 

Ln a &Uit to recover money ou a bond execut¬ 
ed by defendant who pleads mi' at the 

time "f execution of the bond, tiie nrden o 
proving minority is on ch fendant. 1921 All i- 30, 
Foil. ' U J bsl 0 2j 

Kailas Chandra Mitrl —for Appellant. 

Atjii Baida* — for Respondent. 

Mukerji, J. —This is a defendant’s ap¬ 
peal in a suit for sale to recover money 
on a bond executed by him. The main 
ground is that at the time of the execu¬ 
tion oi the deed he was a minor. 

Both the Courts below have placed the 
burden of proof that he was a major on 
the date of the execution of the deed on 
the plaintiff. Even in this view of the 
case the lower Appellate Court found that 
the defendant had made certain admis- 
si ms which were enough to shift the 
burden on to the defendant and that the 
defendant's evidence had failed to rebut 
the case made by the plaintiff and, there¬ 
fore, decreed the plaintiff s suit. The 
defendant appeals. 

The matter is now sot at rest by the 
desision of a Bench of this Court in 
Narain Singh v. Chiranji Lai (J) in 
which it was pointed out that in a 
case like the present the burden of proof 
lies on the person who says Ghat the 
defendant was a minor at the time of the 
execution of the document. It is admit¬ 
ted that if the burden of proof lay on the 
defendant,'bo has entirely failed. 

The result is that the appeal fails and 
is dismissed with costs, including in this- 
Court fees on the higher scale. 

A ppm I dismissed. 


(1) 1924 All. 730—40 AIK50H-22 A. L. .1. 4 t\l~ 
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Mukerji, J. 

Mahadeo Prasad and another —Plaintiffs 
Appellants. 

v. 

Sooraj Prasaad — Defendant — Res¬ 
pondent, 

Second Appeal No. 725 of 1923, De¬ 
cided on 20th November 1924, against 
the decree of the Dt. J., Jhansi, D'- 13th 
January 1923. 

Provincial Small Cause Ct arts Act U887), Sch. 
LI, Art. u\t for accounts Inf su> ccssor-i)i-in- 
'crest of the princi oal—Suit is not cognizable by 
Small Cau ( c Court—Limitation Act , Art. SO. 

The plaintiffs* father purchased certai ) pro¬ 
perty and on trusted the management of the same 
to the defet daut.thc maternal*uncle of the plain¬ 
tiffs. The father advanced certain sums of money 
from time to time to the defendant in order that 
the fcamo inijhfc be lent to the ter ants. The 
lather died in September 1918. r J he defendant 
refused to render an account, cf the monies that 
ho received and realised sometime in 1921. 
i’laiutihs then filed the suit. 

Held : tne suit was one for accounts and uas, 
therefore, exo uptei from the coguizance of the 
Small Cau.m Court by Art. 31 of the Provincial 
Small Cause Courts A t. and that Art. P9 of 
the Limitation Act applied. [P, 682, C. 2] 

Jana hi- Prasad —for Appellants. 

Vishnu Nath —for Respondent. 

Judgment.—A preliminary objection 
has been tiken that no second appeal is 
competent. In order to answer this plea 
it will he necessary to see what was the 
nature of the suit. 

Briefly, the plaintiffs’ ca3e was this. 
They are minors. Their father purchased 
certain property and entrusted the 
management of the same to the defendant 
who is the maternal uncle of the 
plaintiffs. The lather advanced certain 
sums of money from time to time to the 
defendant in order that the same might 
be lent to the tenants. The father died 
in September 1918. The defendant refus¬ 
ed to render an account of the moneys 
that he received and realised, sometime 
in 1921, hence the suit. 

It appears to me that on the allega¬ 
tions made in the plaint the suit was one 
for accounts and was, therefore, exempt¬ 
ed from the cognizance of the Small 
Cause Court by Art. 31 of the Provin¬ 
cial Small Cause Courts Act. It i3 clear 
that, if the defendant can satisfactorily 
exilain what he did with the money 
there will be no decree. All that was 


necessary for the plaintiffs to prove was 
what amount of money the d(fendant) 
realised and what sums he otherwise got 
from the plaintiffs’ father or from the 
plaintiffs themselves in order that the 
money might be lent cut to advantage. 
1 overrule the preliminary objection. 

The Court of first instance decreed the 
suit, hut the lower Appellate Court dis¬ 
missed n. It divided the claim into two 
portions, viz., what was due to the father 
during his lifetime and what was handed 
over to the defendant after the death of 
the father. As to the latter item, the 
learned Judge was of opinion, on evidence 
that the claim had not been established. 
As to the resi he was of opinion that Art. 
89 of the Limitation Act did not apply, 
as agency terminated on the death of the 
father. It appears that the learned Judge 
was of opinion that for the application of 
Art. 89 of the Limitation Act it was 
necessary that the suit should be by the 
principal himself and not by any suc- 
cessor-in-titie of the principal. This 
woull he reading Art. 89 in a verj re¬ 
stricted sense. If the argument shouli 
bold good any suit by the quondam princi¬ 
pal on the termination of the agency 
would not be a suit by the principal. Be¬ 
cause, ex-hypothesi , the agency has ceased. 
In my opinion, A*t. 89 does apply and as 
the plaintiffs were minors when the 
father died they wore entitled to main¬ 
tain the suit without regard to the period 
of limitation. If any authority were 
needed for the proposition set forth above 
one would he found in the dicta of their 
Lordships of the Privy Council ip the 
case of Nabin Chandra Barna v. Chandra 
Mod hah Bar na{l). 

I allow the appeal in part, set aside the 
decree of the Court below so far as it 
does not relate to the item of Rs. 27 and 
remand the appeal to it with the direc¬ 
tion that it be restored to its original 
number in the register and be disposed 
of according to law. Costs here and 
hitherto will abide the result. Costs in 
this Court will include Counsel’s fees on 
the higher scale. 


y 
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Case remanded. 


(1) [1916] 44 Cal. 1=20 M. L. T. 430- 21 C. W. 
N. 97=24 A. L. J. 1199=18 Bom. L. R.. 
1022=31 M. L. J. 836--21 C. L. J. §C9~ 
(1916. 2 M. VV, N. 565=36 I. 0. l.=5 L. W. 
452 (P. C.). 
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SULAIMA.N AND BOYS, XT, 

(Aokarya Guru Mahan t) Ramrup 
Goshain and others — Plaintiff3“Appel¬ 
lants. 

v. 


B HAG AT (Sulaiman, J.) Allahabad b^'d 

ne still moro so, if ho continued to reap per¬ 
sonally the bine fit of his pre lcca.ssor A b'oaoh of 
trasi. 33 Cal. 789 Poll. fP fi-;5 0 2] 

M . X. Agar maid —for appellants. 

Lima Shankar Bajpdi, Kami a Kant 
Verma and Ambika Prasad Bcindey for 
Respondents. 


Mafia at Ramdhari Bhagat and 

othe rs — Da f enda n t s—Rasp end e at 3. 

Pirst Appeal No. 231 of 1923, Decided 
on 20th April 192 >, from an order of the 
D. J., Ghazipur. 

(a) Civil P. C\, 0. 7, il. 10 and S. 92 —Suit- 
under S. <2 —Claim for possession included — 
Plaint should not be returned. 

Where a suit under S. 92 includes a claim fet 
posses don, though no rolijf for recovery of pos- 
riosdon oftu l)J grantel in a suit under S. 92, the 
Court will not ba jastifled in returning the 
plaint altogether. The Court may call upon clio 
plaintiffs to amsud the plaint by striking off the 
claim tor possession or it may watt till it pro¬ 
nounces its judgment and may dismiss ilie 
claim with regard to that particular relief. 

[P 684 C 1] 

if (i b ) Civil P. C\, S. 92 { h)—Cl . (Ii) refers to 
reliefs ejusdem generis ;eith the a ies actually 
mentioned in S. 9 2—Act.ial possession cannot be 
decreed against transferees. 

In a suit under S. 92 a decree for actual pos¬ 
session against transferees from the trustee 
cannot he properly passed. Tho words ‘granting 
nUch further or other relief as the. nature of the 
case may require’ refer to re’itf^ ejusdem 
generis and not to every possible relief which a 
civil Court may grant. 24 Cal. 4L8 Diss., 23 All. 
112, 35 Pom. 470 and 27 M. />■ J . 266 Poll. 
2 C. L. J. 431 lief. [V 6-4 C 1] 

(c) Civil P . C. t S x 92— Scope. 

A declaration that the properties specified are 
ivaqf properties ii clearly within S. 92, 28 All. 
112. Foil.' (P 685 C l] 

(d) Civil P. C„ S. 92—.! Suit under—Trans¬ 
ferees of trust property can be Impleaded, 

Third party transferees of tru-t property can 
be impleaded in a suit under S. 92. 24 Cal. 418, 

and 28 All. L12 Poll. [P 685 C 1| 

(e) Civil P. C., S. 92— Declaring alienation > 
invalid comes under S. 92. 

A relief which prays for a declaration that 
tho alienations ina ie by the trustee, whose re¬ 
moval is prayed f jr in the suit may be declared 
void comes under S. 92. [P 685 C 1] 

(/) Trusts—Breach of trust—Neglect by trustee 
to take steps to save property from consequences of 
breach of trust by predecessor is breach of trust. 

Per Boys J. —Breaches of trust by the pre¬ 
decessor of the existing trustee cannot in them¬ 
selves bo regarded a> breaches of trust by the 
present trustee, but if the present trustee could 
have taken steps to save the property from the 
consequences of the breach of trust committed 
by his piedecessor, his neglect to do so might in 
given circumstances constitute a breach of 
tnut by him himself and naturally this would 


Sulaiman, J. —This is a plaintiflt 

appeal arising out of a suit which was 
brought professedly under S. 92 of the 
Code of Civil Procedure after the plain¬ 
tiffs had obtained sanction of the Legal 
Remembrancer. L’he plaintids alleged 
that they had an interest in the properties 


in dispute which were dedicated pro¬ 
perties, that the deceased trustee as well 
aa the present trustee had committed 
various breaches of trust and that the 
present trustee was liable to be removed. 
They impleaded a number of other de¬ 
fendants alleged to be transferees oi the 
trust property. There were fix reliefs 
claimed in the plaint : (a) a declaration 
that the properties in dispute were waqf 
properties; (b) that the present trustee 
Defendant No. 1 he removed and in his 
place a now trustee be appointed ; (c) that 
the properties of Schedules 1 and 2 be 
vested in the now trustee ; (d) that the 
transfers be declared to be null and void 
and the newly appointed mahanth may 
he put in possession of the said properties 
(e) a scheme be prepared for the upkeep 
of the math and its properties ; and (j) 
any other relief that may be he and 
proper. 


The learned District Judge came to tfce 
conclusion that the suit, so far as it was 
one for recovery of possession against the 
defendants second party, was not pro- 
peily brought under S. 92 of the Code of 
Civil Procedure. He was of opinion that 
the proper forum in which to institute a 
suit to recover possession was the Court 
of tho Subordinate Judge, being the Court 
of the lowest grade having jurisdiction to 
try such suits. He accordingly thought 
that it would avoid a multiplicity of litiga¬ 
tion in having the matter fought out in two 
Courts, and he, therefore, thought fit tu 
order that tho plaint be returned for 
presentation to the Court of the Subordi¬ 
nate Judge. It is against this order that 
the present appeal has been filed. 

It cannot he disputed for a moment 
that the order of the learned District 
Judge cannot bo uphold in its entirety. 
Some of the reliefs claimed in the suit 
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wore reliefs which expressly and clearly 
came under 8. 92 of the Code of Civil 
Procedure and therefore un ier sub-clause 
(2) of that, section were excluded from 
any regular suit brought not iD conformity 
with the provisions of that section. 
If the suit were filed in the Court of 
the Subordinate Judgo that officer would 
have no jurisdiction to order the removal of 
too present trustee nor would have any 
]mwer to appoint a new trustee. He may 
also find it difficult to grant many of the 
other reliefs claimed in the suit. 

- It is obvious, therefore, that even if the 
learned Judge was right in holding that 
jno relief for recovery ol possession could 
ho granted in a suit under S. 92 he was 
not justified in returning the plaint 
altogether. He might have called upon 
the plaintiffs to amend the plaint hv 
striking off the relief which he considered 
could not he properly granted in the suit 
or he might have waited till he came to 
pronounce his judgment and might have 
dismissed the claim with regard to that 
particular relief, i, however, agree with 
the learned Judge that in a suit under 
S. 92 a decree for actual possession against 
transferees from the trustee cannot he 
properly passed and so the last portion 
of relief (d) cannot he granted. It may 
he that the language of sub-clause (//•) of 
the section is very wide, but it must be 
understood that the words ‘granting such 
fufcher or other relief as the nature of the 
case may require refer to reliefs ejusdem 
,/eneris and not to every possible relief 
which a civil Court may grant. 

In a case of tbisCmrt, Ghazaffar 
Husain Khan v. Yawar Husain f l) 
a Bench came to the conclusion that there 
was no objection to impleading transferees 
of the trust property in a suit under 
S. 539 of the old Code corresponding to 
8. 92 of the present Code, or to declaring 
in that suit that the property in dispute 
wa 3 trust property. Stanley, C. J., 
however, did not express any definite 
opinion as to whether a Court could 
direct the trustee to be put in* possession 
of the properties in the hands of the tres¬ 
passers. Burkitt, J., was clearly of 
opinion that such a relief could not he 
granted in a suit of that nature. He was 
of opinion that if the transferees surren¬ 
dered possession of the property on 
demand by the new trustee, well and 

ilj [1905] 28 AIK 112—2 \. L. i. V.G -71905) 

A. W. N. l 20S. 


good; hut if they refused, then the trustee 
could not recover possession otherwise 
than in execution of a decree for recovery 
of possession passed in a suit instituted 
by him before a Court competent to hear 
such suits. His opinion clearly was that 
no decree for actual possession could be 
granted by the District Judge under S.539 
of the old Code, but that armed with a 
declaration the trustee would be entitle! 
to dispossess the trespasser in a sub¬ 
sequent regular suit. This opinion has 
found favour with other High Courts also. 
In Budli Sinah v. Niradhamn Roy (2) 
the case in Sajdur Raja Chowdhury v. 
Goar Moll an Das Bdshanav (3) was 
dissented from. The Bombay High Court 
has expressly held so in the case of the 
Collector of Poona v. Bai Chanchal Bai (4). 
The Madras High Court has inclined the 
same way vide Raohavala ('hetty v. 
Pol lath Sitamma (5). 

The learned advocate for the appellants 
has not been able to lay before us any 
cme other than that in S ajedur Raja. 
Choudhuri/ v. Goar Mohan D is Baishndv 
(3) where a decree for actual possession 
against trespassers who are transferees 
from the trustee has been passed in a suit 
brought under 8. 539 of the old Code or 
8. 92 of the new Code. The reason for 
not granting such a docree is that the 
warding of sub-clausa [h) cannot be taken 
in its most general sense. It must he 
read with the preceding sub-clauses and 
the relief granted under it must he of a 
similar character. A relief for actual 
dispossession of trespassers is wholly out¬ 
side the scope of S. 92. 

But I have already said that this defect 
did not entitle the learned Judge to throw 
out the whole plaint and return it for 
presentation to another Court. No other 
matter has been considered or decided by 
the Judge nor has he yet considered the 
question as to whether a previous decision 
between the present trustee and some of 
the transferees operates as res judicata 
I would, therefore, allow the appeal and 
remand the case. 

Boys, J. The circumstances in which 
this appeal comes before us have already 

been fully set out by my learned brother. 

^ _ _ 

C2) [L9U5J 2 r. L. J. JSL. 

13) [is87] 24 Cal. 4 IK. 

(4 1 [1911] 3 i Dom. 470 -12 I. ( . 30 -13 Bom. 

L. R. 690. 

(o> [19U] -27 M. T.. J. 266=(1914t M. W. N. 
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The question for decision is whether the 
learned District Judge was right in return¬ 
ing the plaint or whether he could and 
should have tried the right of the plaint¬ 
iffs to some or all of the reliefs claimed 
by them and, if so, Tvhicli. There is no 
need to deal specifically with the relief 
(a) asking lor a declaration that the pro¬ 
perties specified be declared to he 11 a<ff 
'properties. This relief is clearly within 
S. 92 of the Civil Procedure Code—see 
Ghazafjar Hasan Khan v. Yawar Husain 
(l). Similarly the reliefs (6), (c) and (e) for 
the removal of a Mahanth, the appoint¬ 
ment of a new Mahanth, the vesting of 
the properties in the new Mahanth and 
r-he preparation of a scheme are declaredly 
within S 92 of the Civil Procedure Code. 
Relief (d) really contains two reliefs : (a) 
that the transfers complained of he 
declared null and void and of no etfec-t : 
and (/>) a prayer for recovery of possession 
by delivery to the new trustee. 

At the hearing a question was raised in 
connection with this issue as to whether 
the third party transferees could be in- 
|pleaded in a suit under S. 92, Civil Pro- 
jcedure Code. It has been held that they 
can be so impleaded—see Sajcdnr Ha]a 
Chowdhnry v. Hour Mohan Has Baishnav 
(3) and Ghazaffar Husain Khan v. Yawar 
Tlusam (1)—and 1 agree. It is clearly 
necessary for the purposes of an enquiry 
into the propriety of transfers by the 
trustee that the Court should have before 
it the transferees themselves. 

To consider then the first portion of the 
relief (//) which prays for a declaration 
that the alienations made by the trustee, 
whose removal is prayed lor in relief lh) 
may be declared void. As the removal 
of trustee is to he based on breach of 
trust clearly the acts of the trustee must 
be examined and if those acts prove to 
be the breaches of the trustee's duly, 
clearly the Court must say so and this is 
equivalent to declaring the acts to ho 
invalid and the alienations to be void — 
see also Ghazaffar Husain Khan v. 
Yawar Husain (l). 

Before passing to consider the second 
portion of the relief (d) asking for delivery 
of possession to the new trustee, it may 
be noted that the plaint alleges certain 
acta of the predecessor of the existing 
trustee to have been breaches of trust. 
Sucli acts cannot in themselves be regard¬ 
ed as breaches of trust by the present 
trustee—compare Budree Das Mukim v. 


Chooni Lai Johnn y (fi), but if the present 
trustee could have taken steps to save the 
property from the consequences of the 
breach of trust committed by his pre-j 
decessor, his neglect to do so might in 
given circumstances constitute a breach 
of trust by him himself and naturally this 
would he still more so, if ho continued to 
reap personally the benefit of his pro ] 
decessor’s breach ot trust an.1 the allega¬ 
tions should he enquired into. 

I will now consider the prayer in the 
second portion of relief id) asking as 
against the third party transferees for 
delivery of possession to the new trustee. 
It might seem at first sight that if, as 
already held, the alienations can. in a suit 
under S. 92 he declared void, because it 
is a natural corollary, that a decree tor 
recovery of possession should follow, hut 
the two reliefs are not on the same foot 
ing. A declaration as to the legality of 
th .3 alienation is within S. 92 because it 
is a necessary foundation for the finding 
that there has been a breach of trust an:l 
that declaration involves and is equivalent 
to a declaration that the alienation is 
void and such latter declaration is, there 
fore, within S. 92. But the recovery of 
possession by tlie new trustee is not 
necessary to complete the finding that 
there has been a breach of trust nor is it 
necessary for the purpose of any direction 
as to how the trust is to he administered. 

The only cases directly apposite are 
Sajedur Raja, (lioudhurif v. Gour Mohan 
Das Baishnav (3) and Ghazaffar Husain 
Khan v. Yawar Husain (l). In Sajndur 
liaja Chowdhnry v. Goar Mohan Das 
Baishnav (3), Banerji and Rampini, JJ. 
held at page 429 in a suit under S. 639 
(corresponding generally to the present 
S. 92) that there can he a decreo for the 
return of the property by the transferees. 
In Ghazaffar Husain Khan v. Yawar 
Husain [ 1), the decree appealed against, 
was not a decree for deliver/ of posses¬ 
sion, hut only directed the trustee to 
bring into his possession ” the property 
improperly alienated ( page 116 ). Both 
Stanley, 0. J., and Burkitt, J. held that 
this latter direction was a valid direction. 
The question whether there could he a 
decree for actual delivery of possession, 
therefore, did not actually arise, 
and any dicta in regard to the 
possibility of such a decree were, there¬ 
fore, obiter. Both Judges, however, dis- 

“(6) flObO] S3Ca 17780^ toT' ."wT N.W. 
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cussed the question. Burkifct, J., held (l) 
that, a decree that the new trustee should 
bring into his possession the property 
irnprouerly alienated was within the 
power of a District Judge in a suit under 
S. 539 (nowS. 9i), bub it did not amount 
to a decree “ for recovery of possession 
and could nob bo executed as such ; thac 
if the transferees surrendered possession, 
well and goo 1 ; bub that, ir 5hey relused 
to surrender, the new trustee must bring 
a separate suit in the competent civil 
Courr. and get a decree for recovery : (‘2) 
that a District Judge could nob in a suit 
under 8. 539 (now S. 92) pass a decree 

for recovery of possession against third 
party transferees ; unless, of course, a 
suit to obtain such a decree had been in¬ 
stituted in the ordinary competent civil 
Court and he had called it up for trial 
before himself ; in which case it would 
not of course he a suit under S. 539 at 
all. He did not refer to Sajedur Raja 
Cho'udhunj v. (lour Mohan Das Baish - 
nan (3) in which Banerjiand Rampini, JJ. 
held that such a decree for recovery of 
possession against the transferees was 
within S. 539, hut the case had been 
quoted in argument. Stanley, C. J., held 
that it was clear that the Court may in a 
suit under S. 539 direct a trustee who is 
being removed to make over the trust 
property to the new trustee. As to whe¬ 
ther it could direct a transferee of proper¬ 
ty held to have been improperly aliena¬ 
ted to make over the property 
bo the new trustee, he said that lie 
would have had difficulty in following 
Burkitt, J. in the difficulties which the 
latter founc in the way of accepting 
Sajedur Raja Chowdhmy v. Goar Mohan 
Das Baishnav (3) ; hut be did not consi¬ 
der it necessary to decide the point. 

These two cases are, so far as appears 
to me, the only cases which appear to be 
directly apposite to the one before us. 
We have, therefore, a decision of two 
Judges of the Calcutta High Court that 
such a decree is within SJ39 (now S. 92); 
the obiter' dictum of one Judge Burkitt, J., 
of a Bench of this High Ccurt that such 
a decree is not within 8. 92 and the 
obiter dictum of the other Judge, Stan¬ 
ley, C. J. of the Bench that if Re had to 
decide the point he could not accept the 
arguments which had influenced his bro¬ 
ther Judge. The qnestion arises directly 
in the present case before us. S. 92 by 
ifcs terms applies only where there has 


been an alleged breach of trust or where 
a direction of the Court is necessary for 
the administration of the trust, and if 
either of those conditions is satisfied, 
and, in addition, the proper consent has 
been obtained to the institution of tbe 
suit, the section then proceeds to declare 
(a) to {h) what decree may be passed. 

The object of the section has been 
declared to be —vide Sajedur Raja Chow- 
clhuni v. Chur Mohun Das Baishnav (3)— 
and this in 0 erprebation has not, so far 
as I am aware, ever been qualified or 
challenged, “ to prevent an indefinite 
number of reckless and harassing suits 
being brought against trustees by differ¬ 
ent persons interested in the trust.” This 
object is in no way furthered by holding 
that in a suit by a person interested for 
the rera ival of a trustee and the appoint¬ 
ment of a new trustee, a relief may be 
added against a third party transferee 
that he be ordered to deliver up posses¬ 
sion. 

Again, a considerabioh of the matters 
sot out in clauses (a) to {h) in S. 92 strong¬ 
ly suggests that those clauses are only 
concerted with either (l) the direct conse¬ 
quences of the breach of trust which is 
one of the alternative conditions prece¬ 
dent to the applicability of S. 92, e. q. t 
clauses (a), ( h) t (c) and (d) or (2) direc¬ 
tions for the administration of the trust 
which is the other of the alternative con¬ 
ditions precedent to the applicability of 
8. 92, e. g. f clauses (c) and (q). 

To neither of these purposes is a decree 
for recovery from a third party of proper¬ 
ty improperly alienated in any real sense 
akin. A decree for delivery of possession 
by the trustee who has been removed to 
the new trustee may be held to he within 
8. 92 as being a necessary consequence of 
his removal for breach of trust bub that is 
nob the case before us and is on quite a 
a different footing from the case of the 
third party transferee. 

It is urged fcha*. clause ( h) is wide 
enough to is elude a decree against a third 
party transferee for delivery of possession. 

It is admitted, and it has been more 
than once pointed out— vide Jamalladdin 
v. Mujtaba Hussain (7) ; Ghazaffar Ha - 
sain Khan v. Yawar Husain (l) ; Budree 
Das Mukim v. Chooni Cal Johurry (6),— 
that to clause ( h) must be applied the 
ordinary test generally applicable to such 
clauses, that it can onlv he applied to 

(7) [19JS] 25 Airr>31=(1908) A. W. JM. '20. 
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matters ejnsdem generis with the preced¬ 
ing matters, but, admitting this, it is fur¬ 
ther urged that a decree for recovery of 
possession is ejitsdem generis with the 
power given by clause {c) to vesti any pro¬ 
perty in a trustee. That clause is clearly 
only intended to cover such cases as 
where a new trustee is appointed. 

There is nothing else in clauses (a) to 
((7) which can remotely suggest that the 
relief which we are considering can he 

included in clause (h). 

The passing of a decree for possession 
is properly the duty of the ordinary Court 
possessing jurisdiction in the particular 
case. The jurisdiction given by S. 92 to 
the principal civil Court of original juris¬ 
diction is a special jurisdiction given tor a 
particular purpose and where the purpose 
of the section would not he furthered by 
the inclusion of the relief in the sec¬ 
tion, it would require strong grounds to 
justify holding that the relief is 
within the section. Such grounds do not 
appear. 1 concur, therefore, in the order 
proposed by my learned brother. 

By the Court.—We accordingly allow 
this appeal and, setting aside the order of 
the learned District Judge, remand the 
case to his Court in order that it may he 
restored on its pending tile and disposed 
of according to law. The costs, in the 
Court below and in this Court will abide 
the event. The costs in this Court will 
include fees. 

Appeal allowed. 
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Piggott and Mukkrji, JJ. 

Mahomed Has him and another —Ap¬ 
pellants. 

v. 

Rad ha, Kishun —R e s p o n d e n t.. 

Second Apoeal No. 418 of 1923. Decid¬ 
ed on 4th February 1925, against the 
decree of the Dt. J., Mainpuri. 

Civil P. C., 0. 2L, if. I —Court closed on the day 
fixed for payment—Payment male on re.opening 
day is valid — JAmliation Act S . 4. 

Where a decree is passed conditional on pay¬ 
ment of money it is open to lhe party to deposit 
the money after the re-opening cf the Court, if 
the Court was closed on the last date on which 
the money could be deposited. 1924 All. 218 
(F. D.) Foil [P 687 C 2] 

Iqhal Ahmad—ior Appellants. 

Jiailash Nath Katju —for Respondents. 


Piggott, J. —This appeal arises under 
the following circumstances. A decree 
was passed by this Court in second appeal 
on the 4th of April 1922 in favour of the 
appellants Sheik Muhammad Ilashim 
and lialdeo Singh against the respondont 
Rid ha Kishun, conditional on payment 
of the sum of Rs. 1,910 within two 
months. The amount thus ordered to he 
paid was not paid into Court* until the 
21st of June 1922. The Courts below 
were closed for the vacation between the 
20th Mav 1922 and the 20th of J me 
1922. On toe re-opening of the Court 
the deposit was made. The question 
between the parties arose whether in the 
c rcurastances the decree in favour of 
the appellants stood or vacated itself. 
The Courts below came to the conclusion, 
fallowing two cases decided by this Court, 
that the appellants were bound to deposit 
the money in terms of the decree, and 
the fact that the Courts were closed was 
cf no help to them. 

It has dnce been held by a lull Bench 
of throe learned Judges of this Court that 
where a conditional decree is passed on 
payment of money it is open to the 
decree-holder to deposit the money after 
the re-opening of the Court, if the Court 
was closed on the last date on which the 
money could he deposited. See Moham¬ 
mad Jan v. Shiam Lai (lj. 

In view of the authoritative pronounce¬ 
ment the decision of the Court must be 
in favour of the appellants, and it must 
be held that the deposit was within time. 

That being so, the pre : ent appeal is 
allowed with costs in all tho three Courts 
including fees in this Court on the 
higher scale. 

The result is that the application of 
the respondont to be restorod into posses 
sion will stand dismissed. If under that 
application the respondent has boon put 
into posession, the appellant will recover 
possession under the present order. 

Appeal allowed. 


(II 1924 All. 218=40 All. t28~22 A. L. .i. li() 
-4 L R. A. Civ. (F- B.) 
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Lindsay and Kanhaiya Lal, JJ. 

Makkhan Lal and another —Plaintiffs— 
Appellants. 

v. 

Kanhaiifir Lal (minor throiujh Mt. An and 
Kishori) and other* —Defendants—Respon¬ 
dents. 

First Appeal No. 383 of 1921, Decided 
on 17th November, 1924, from the deci¬ 
sion of the Sub.-L, Budaun, D - 1th 
July, 1921. 

Hindu La<r -Adoption — Citslom—Sarin Khalrls 
nettled in United Province*- \doption of sitter's 
sou is valid. 

The Sarin Khatris settled m the LYiited Pro' 
Vinces earn * originally from the Punjab. In th ( “ 
Punjib among Khatris of all sub-divisions the 
rules of the Hindu Law relating to adoption are 
not strietlv observed and a custom exists among 
them bv which the adoption of a daughter’s son 
or sister’s son is recognized. The adootion of a 
sister’s son is also recognized among the Sarin 
Khatris settled in the Hinted Provinces. 

[P. 600, C. 1, 2] 

Judgment.—The dispute in this appeal 
relate^ to certain zemindari and house 
property situated in the Budaun and 
Moradabad districts. The allegation of 
the plaintiffs was that the said property 
belonged to Rai Baijnath, their maternal 
grandfather. The plaintiffs are the sons 
of ML Kashmiro. the sole surviving dau¬ 
ghter of Rai Baijnath. 

Rai Baijnath died on the 13th February 
1912. Hehala sen, Ram Sarup, and 
two daughters: .1 ft. Kashmiro and Mi. 
Nannhi. Ram Sarup died in the lifetime 
of his father on the 18th July 1910, leav¬ 
ing a Widow Mt. Bhagwandei. Mt. 
Nannhi died some time in 1889. She was 
married to Ghandu Lal, by whom 3he had 
a son Raibahadur. At the time of the 
death of Baijnath, Mt. Kashmiro, his dau¬ 
ghter, and Rajbahadur, the son of his 
other daughter Mt. Nannhi. were the 
only persons alive. Rajbahadur died on 

the 6th June 1912. leaving a widow Mt. 
Anand Kishori and two minor sons, Kan¬ 
haiya Lal and Jagrnohan Lal. In the 
mutation proceedings, which followed the 
death of Bajinath an application was filed 
by Mt. Kashmiro, Mt. Bhagwandei and 
Mt. Anand Kishori, the last-named acting 
as the guardian of her two sons, Kan¬ 
haiya Lal and Jagrnohan Lal, agreeing 
that half of the property left by Baijnath 
might he entered in the name of Mt. 


Kashmiro and the other half in the 
names of Kanhaiva Lal and Jagrnohan 
Lal. 

Another village Gadhaul which stood 
recorded in the name of Ram Sarup was 
on the death of Ram Sarup entered in the 
names of his widow Mt. Bhagwandei and 
Rajbahadur jointly. 

The present suit was filed by the plain¬ 
tiffs on the allegation that the property 
which stood recorded in the name of Baij¬ 
nath along wiih the village Gadhauli, 
which is stated to have been purchased by 
Baijnath in the fictitious name of his son, 
devolved on his dea.h on his sole survi¬ 
ving daughter, Mt. Kashmiro, aQd that 
the compromise filed in the mutation pro¬ 
ceeding was noG binding on them. The 
plaintiffs accordingly claimed a declaration 
that as the sons of the sole surviving 
daughter of Baijnath they were his next 
reversionary heirs, and that the order 
passed in the mutation proceedings, in¬ 
cluding the entry of the names of Kan¬ 
haiya Lal and Jagrnohan Lai, did not 
affect their rights. 

The defence of Mt. Bhagwandei, Kan- 
haiy Lal, and Jagrnohan Lal was that 
Rajbahadur had been adopted by Ram 
Sarup in the lifetime of Baijnath, that the 
village Gadhauli was the self-acquired pro¬ 
perty of Ram Sarup and that Baijnath 
had executed a will by which he had 
allotted one house and a cash allowance 
of Rs. 5 per mensotr to Mt. Kashmiro and 
the whole of the remaining property to 
Rajbahadur. 

The case was urs. tried by Khawaja 
Abdul Ali. then the Subordinate dudge of 
Moradabad, who came to the conclusion 
that the will, set up by the defendants, 
was not proved : that the village Gadhauli 
belonged to Ram Sarup ; and that the 
alleged adoption of Rajbahadur was not 
proved. An application for review was 
subsequently made by Mt. Anand Kishori 
on behalf of her minor sons. Kanhaiya 
r<al and Jagrnohan Lal, on the ground 
that certain additional documentary evi¬ 
dence had beon discovered, the existence 
of whuh she had been unable to ascertain 
during the hearing of the suit. There was 
a further allegation that a certain witness 
produced by the plaintiffs had fraudulent¬ 
ly impersonated a man, who had died 
many years earlier. The application for 
review was granted; and the order grant¬ 
ing it wag upheld by this Court. The case 
was thereupon re-heard and some adai- 
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tioual evidence taken. Another Sub¬ 
ordinate Judge had meanwhile suceefcled 
in the office : and the conclusion at which 
he arrived was that, though the will alleg¬ 
ed to have been executed by Baijnath on 
the 29bh January 1912 wai not proved, 
the adoption of Rajbahadur by Rain 
Sarup was satisfactorily established; and 
that the said adoption was valid ac¬ 
cording to the custom observed by the 
tribe to which Baijnatn belonged. 

We have thus in the case two judg¬ 
ments dealing with the question of adop¬ 
tion, one delivered by the former Sub¬ 
ordinate Judge based on the evidence 
then adduced before him, and another 
delivered by his successor, which rests 
very largely on the documentary evidence 
which was adduced alter the application 
for review was grixted. V> e are concerned 
in the present appeal only with the latfcfu. 

[Alter discussing evidence, the judg¬ 
ment proceeded: ] 

Wo agree with the learned Subordinate 
Judge that on the whole there can he no 
doubt about the adoption of Rajbahadur 
by Ram Sarup. 

The next question for consideration is 
whether there was a tribal or other cus¬ 
tom in the caste, to which Ram Sarup and 
Rajbahadur belonged, recognizing the 
adoption of a sister's son. I nder the 
Hindu Law the adoption bv a person ot a 
boy whoso mother he could not have law 
fully married in her miiden state h not 
permissible. The contention of the defend¬ 
ants is that their ancestors came from the 
Punjab where the adoption ot a daughter s 
son or a sister’s son was recogniz¬ 
ed by custom and that they brought that 
custom with them when they settled in 
these Provinces. The parties are Khatrii 
belonging to the Sarin sub-division. 1 ho 
Klialris are divided into two main bran¬ 
ches (1), Pnrabiya or eastern Khatris and 
(2) Panchainva or western Klutria. The 
Purabiya* are said to have come long ago 
from the Punjab and to have settled in 
the eastern Provinces of India. The 
Panchainva Khatris , are said to have 
come later to these Provinces and are 
subdivided into various sub-tribes, 
each of which embraces a number of 
clan?. The Sarin Khatris belong 

to one of the sub-tribes of the panchian- 
vas or western sub-division (Sher- 

ring on Caste9 and Tribes, \ ol. II, page 
76). According to one tradition the Sarin 
jKhilris are so-called, because they hesi- 
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tated to oiler opposition to the mandate 
of Alan Id in Khiiji, who wanted to impose 

widow re-marriage among the KhUrm n 
large number of whom bid been slain in 
one of the wars at Ajmer, but to which 
the main body of tho Khafris, who were 
un villi ng to follow the Sh t i<i At a oi 
Muhammadan Law, were bitterly opposed 
(Orooke on Tribes and Castes, \ ol. Uf- 
page 272). According to another legend 
the same event is said to nave taken 
place during the reign of Aurengzeb in 
c mnection with his wars in the Deccan. 
Whatever truth there may be in those 
legends, which the similarity or ^affinity 
between the words Sinn uni Shuri 
Ain" seems to have fostered, there can he 
no doubt that tie Sarin Kbit ns. are 
Kh'itris from the Punjab who had settle 1 
in these provinces some centuries back. 
Several witnessses belonging to the caste, 
who have been examined in the case have 
given evidence of a tradition to that 
effect existing among them ; and one ol 
the plaintiff’s own witnesses, Bhawani 
Prasad, has deposed that they did come 
from the Punjab. The number oi Satin 
Khatris who have settled in these pro¬ 
vinces is not very large. They comprise 
about 60 or 70 families altogether ; and 
inter-marriages among relations, between 
whom marriages would otherwise he 
considered reprehensible, are allowed 
among them. 

There is evidence to show that the Sami 
Kh i Iris have been following the custom 
prevalent in the Punjab in the matter of 
adoption. Shoo Dial Singh, a Sub-inspec¬ 
tor at Mainpuri, who is himself a Sarin 
Khatri t states that Ishri Prasad, a,resident* 
of Delhi adopted Basant Singh, who was 
his own sister’s son, ard that after the 
death of the former, the latter became 
the owner of his estate and was still in 
possession of it. Another instance to 
which he has referred is that of Rai 
Parduman Kishun, who was adopted by 
his maternal uncle, Ram Dayal, and be¬ 
came the owner of his estate, comprising 
numerous villages in the Bijnor and 
Moradabad districts. That instance is 
also vr,furred to in a Will, executed by 
Raja Ki'hun Kumar, a Sarin Khatri , on 
the*, lth May 1910, wherein he men¬ 
tioned that his father, Parduman Kishun, 
had been adopted by hi3 maternal uncle, 
and that his family appellation (nl) was 
consequently changed from wungi, that 
is, the appellation of tho sub-section to 
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which Baijnath belonged, into khosla that 
is the appellation of the sub-section to 
which Ram Da^al belonged. Both khoslas 
and many is represent some of the different 
clans or sub tribes into which the Sarins 
are sub-divided. A reference to that adop¬ 
tion is also to he found in the family 
history of Raja Kish an Kumar given in 
the Moradabad Gazetteer. It is there 
stated that Parduman Kishun was adopt¬ 
ed by his maternal uncle, Ram Dayal, 
and that Ram Dayal was the grandson of 
Dharam Chand, a Khatri of Rurmahal, 
near Jullunder City, who had settled at 
Moradabad and acquired wealth as a 
contractor there (Moradabad (Gazetteer, 
page 89). Another instance referred to by 
Shto Dial Singh is that of Rajbahadur, 
who was adopted by his maternal grand¬ 
father, Rai Banna Lai. £Sheo Dial admits 
that these adoptions did not take place in 
his presence, hut he has testified to the 
family represented by the adopted sons 
being in possession ol the estates of their 
adoptive fathers ; and no serious attempt 
has been mado on behalf of the plaintiffs 
to controvert the accuracy of his state¬ 
ment either by cross examination or by 
the production of other evidence to the 
contrary. Ramchandra, the ziladar of 
the Sahaspur estate, states that among 
the Sarin Khatris a sister’s son can be 
adopted. He mentions that such a custom 
existed in the Punjab and that among the 
Sarin Khatris , who have come from the 
Punjab and settled in these Provinces, 
the same custom was prevalent. Kali 
Charan, another Sarin khatri , gives evi¬ 
dence to the same effect. He deposes that 
the Sarin khatris originally came from the 
Punjao, that the ceremonies observed in 
the Punjab were also observed by them, 
and that among other things there was a 
custom recognizing the adoption of sister’s 
son among them. An instance of an 
adoption of a daughter’s son is afforied 
by a judgment of the Subordinate Judge 
of Bareilly dated the :47th June 1908, in 
another case. It was there held that 
there was a custom among the Khatris of 
the Punjab recognizing the adoption of 
a daughter’s son, and that the Khatri 
families, who came from the Punjab and 
settled in these provinces observed Jhie 
^ame custom (Ex. o). Considering the 
small number of Sarin Khatris settled in 
these Provinces it would he difficult to 
expect a larger'number of instances of 
t at character. 


It is generally recognized that in the 
Punjab amoDg Khatris of all sub-divisions 
the rules of the Hindu Law relating to 
adoption are not strictly observed and 
that a custom exists among the Khatris by 
which the adoption of a daughter’s son or 
sister’s son is recognized. In Sohna Mai 
v. Nanak Chand (l), it was held that noD- 
agriculturist Hindu Khatris did not follow 
the strict Hindu Law in matters of adop¬ 
tion and that among them the adoption of 
a sister’s son was generally allowed. 

In Taha v. Shihcharan (2), it was simi¬ 
larly held that there was no special 
custom among the Khatris of Nurmahal 
in the Jullunder district contrary to the 
general custom of Khatris in the Punjab 
to rendor invalid the adoption of the only 
son of a daughter. The same rule was 
recognized in Nikki v. Gujarmal (3). 

It is argued by the learned Counsel for 
the appellants that these customs got 
statutory recognition when the Punjab 
Laws Act of 1872 was enacted, But 
before that year enquiries had been mado 
into customs in almost all the districts of 
the Punjab ; and the general trend of the 
result, as recorded in the Settlement re¬ 
cords, was that the rules of Hindu Law 
relating to adoption were not strictly in 
force (Tupper’s Punjab Customary Law, 

\ olume III, page 78). The instances 
proved in this case, and the general evi¬ 
dence ol the custom given by the wit¬ 
nesses for the defence, go to show that the 
same custom is observed by the Sarin 
Khatns of the Punjab who have come and 
settled in these provinces. We, there¬ 
fore, agree with the learned Subordinate 
Judge in holding that the adoption is 
valid according to the custom of the tribe 
to which Ram Sarup and Rajbahadur 
belonged. 

J'ne plaintifls-appellants have taken 
exception to the inclusion of certain docu¬ 
ments in evidence and the exclusion of a 
sale-deed which was tendeied by them in 
evidence and rejected by the Court below. 

We have already indicated the document¬ 
ary evidence which has been proved and 
can he admitted, and eliminated those 
which were, in our opinion, not properly 
proved. In regard to the sale deed, to 
which the learned Counsel for the plaia- 
tiffs-appellants has referred, we need only 

(1) BOH] 4 P.W.R. 1911=9 I. C. 36=16 P.L.R 
1911. 

(*2) 162 P.H. 18S3. 

(3) (1916] 152 P.W.R. 1916=34 I. C. 478. 
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point out that the suit was instituted 
some time in 1918 and first decreed on 
the 4th September 1919, and that after 
the application for review was granted, it 
was re-heard and not decided till the 4-th 
July 1921. The sale-deed in question was 
produced on the iith June 1921 after the 
evidence for both the parties was closed. 
The plaintiffs had ample opportunities of 
producing any evidence on which they 
wanted to rely at the earlier stages of the 
hearing, and the Subordinate J ldge was 
right in refusing to accept fresh evidence 
at that late stage. The defendants have 
asked for leave to produce certain rebut¬ 
ting evidence in case that sale-deed is 
admitted in evidence, hut as we have nob 
admitted that salo-cleed in evidence and 
have upheld the order passed by the Sub¬ 
ordinate Judge relating thereto, the appli¬ 
cation of the defendants will he rejected. 

The appeal faih and is dismissed with 
coats including fees in this Court on the 
higher 3cale. 

.1 ppe il dt a missed. 
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Sijlaiman and Boys, JJ. 

Tala Bam —Judgment-debtor — Appel¬ 
lant. 

v. 

Bhup Singh —Decree-holder — Respon¬ 
dent. 

Second Appeal No. *Y71 of 1921, De¬ 
cided on 8bh May 1921, from a decree of 
the Disb. J., of Aligarh. 

h Limitation Act , Sch. I, Art. 1SI — Mortgage 
decree—Limitation for an application for final 
decree starts from the date of appellate decree. 

Against a preliminary decree for sale in a 
mor&gage suit against the executant; and his 
sons, an appeal had be mi preferred by the sons 
only, on behalf of and in the interest of the 
whole family on the ground that the entire 
family property was to be exempted from the 
decree. An application for making the decree 
final was made within three years from the date 
of tho appellate decree. 

Held, that the appeal was preferred on beh ilf 
of the whole family though in the name ot the 
sons only and the decree passed in appeal was 
a decree in which the tirst Court’s decree merged 
and that limitation for the application for making 
the decree final, wouli run from the date of such 
decree and the application was within time. 30 
All. 041, Relied on. [P 091 C 2 & P 692 C V 

N. C. Vaish —for Appellant. 


Sulaiman, J. —This is a judgment- 
debtor’s appeal arising out of an applica¬ 
tion for a decree absolute in which the 
main plea is that the application is barred 
by time. It is surprising to find that 
both the Courts below call the proceeding 
an execution of the decree which of course 
it is not. It appears that the plaintiff' 
instituted a suit for sale on the basis of 
a mortgage-deed executed by Tula Ram, 
the appellant himself, impleading his sons, 
Jugal Kishore and Ratan Lai. A prelimi¬ 
nary decree for sale was passed on the 
Kith of April 1918 against all the three 
defendants and the time fixed for pay¬ 
ment was the 47th of October 1918. 
The sons had contested the suit on the 
ground that there was no legal necessity 
for borrowing the amount. They had 
preferred an appeal to the District Judge 
in July 1918 which was dismissed on the 
2 nd of November 19IS and a second ap¬ 
peal to the High Court hv them was also 
dismissed on the ‘list of March 1921. It 

is to l)e noted that neither in their appeal 
before the District Judge nor in their ap¬ 
peal to tho High Court did the sons im¬ 
plead their father, Tula Ram, but they 
oponed up the whole decree and urged 
that no portion of the joint family pro¬ 
perty was at all liable to be sold. 

The decree-holder claims that he is en¬ 
titled to calculate the time for making the 
application for the final decree from the 
dato of the Appellate Court’s decree. If 
time is to he counted from that date, the 
application is within time. If not, t en 
it was presented more than three years 
after the preliminary decree by the first 
Court was prepared. Tho Court below 
has held that in this ease the application 
is not barred by time and has relied on 
the Pull Bench case of Ga j adlm r Singh v. 
Rishen Jiti' an Lai (l). 

The present case is different from cases 
where a number of defendants who hold 
portions of property independently and 
who were parties to the original suit are 
not made parties in appeal. In the pre 
sent case the appeal had been preferred 
by the sons on behalf of and in the inter¬ 
est of the whole family. The point raised 
was that the entire family property was 
to he exempted from tho decree. The 
success of the appeal would have enured 
for the benefit of the whole familv includ- 
ing Tula Ram, the executant. It must, 


fl) H9171 99 All. 6ll I. C. 93=15” a” L. .] 
34 . 


U92 Allahabad 


1925 


Anantoo v. R a MR up Tiwatu (Mukerji, J.) 


therefore, he assumed that the appeal 
was preferred on behalf of the whole 
family, but of course in the name of the 
sons only, who were not disqualified from 
challenging the validity of the loan ad¬ 
vanced. The whole case was re-opened 
and the appellate Court, if it had allowed 
the appeal, would have had to dismiss the 
entire suit not only as against the sons 
hut even as .against Tula Earn. Under 
these circumstinces ihe view taken by 
jthe learned Subordinate Judge that it 
was the decree passed in appeal in which 
the first Court’s decree merged, and from 
which date time would ho counted seems 
jto he correct. We accordingly dismiss 
the appeal but without any order as to 
costs as no one appears for the respondent. 

I ppeal dismissed. 
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Ryyes and Mukerji, JJ. 

Amin too and annthai —Appellants. 

v. 

liar,imp Tiwari and. others — Respon" 
dents. 

Second Appeal No 347 of 1923, Decid¬ 
ed on 12th February 1923, from a decree 
of the Db. J., Benares. 

★ [a) Limitation Art, Ss. P» ami s — Minor 
dying during minority — Representative- can sue 
within three years or within original period 
whichever is greater. 

In a suit for possession, where a minor dies 
before attaining majority his representative 
would have either the total period of years 
from the date of accrual of the cause of action 
or three years from the date of the minor’s 
death, whichever is greater. [P 60S, C 1] 

If 'h) Hindu La"—Alienation by widow — At- 
tesatlon by reversioner ,loes not always Imply 
consent—Court can draw proper inference from 
attending cirev m stances. 

Although mere attestation of a sale-deed by 
a reversioner is not by jc-elf conclusive of the 
fact that he was aware of the nature of the 
transaction or that he was a consenting narty 
to an alienation by a Hindu widow, the Court 
can draw proper inference from this as well 
as other circumstance attending the transaction. 

l'P 094, C lj 

BamNama, Prasad —for Appellants. 

Kumuda Prasad and Gad ad liar Prasad, 

—for Respondents. 

Mukerji, J. — To understand the 

points raised in this appeal it will be. 
necessary to examine the pedigree to he 


found at p. II of the printed paper-hook. 
The Court of first instance found that 
the brothers Jageshwar and Mohar were 
joint, and Ganesh, the son of Jageshwar 
was the last surviving made member of 
the family consisting of the twe brothers 
and a son anl nephew Ganesh. It ap¬ 
pears that three sale-deeds were executed 
by two ladies. Ale. Bhagirathi, widow of 
Mohar, executed sal e-deed No. 1 on the 
tth of January 1909 for a sum of Rs 399 : 
on the 20fch of September 1910, Mt. 
(Jpman, the widow 7 of Jageshwar, and Mt. 
Bhagirathi executed the second sale-deed 
for the sum of Rs. 1,250 : and on the 17th 
of June 19 IS the same two ladies execut¬ 
ed the third sale-deed for the sum of 
Rs. 299. 

The first four plaintiffs are the sons 
respectively of Jag at and Sahdao. Gmesh 
died in February 1910 and his mother, 
Mb. Upman died about two years l)9 r ore 
the institution of the suit. The plaintiffs 
Nos. 1 and 2 have transferred a portion 
of their interest in the property to the 
plaintiffs Nos. 5 and 0. Thus all the 
six plaintiffs instituted the suit out of 
which this appeal has arisen for recovery 
of possession of the property sold unler 
the three deeds of sale. Their case, so 
far a? Mt. Bhagirabhi’s sale-deed was 
concerned, was that Mb. Bhagira’shi ex¬ 
ecuted the sale-deed without any title. 

The defence was that so far as the 
deed by Mt. Bhagirathi was concerned 
the suit was time-barred. The defendants 
further plea led that the sales were sup¬ 
ported by legal necessity and the plain¬ 
tiffs were also estopped from maintaining 
the suit. 

I'he Court of first instance decreed tlio 
suit on condition of payment of tho 36 
portions of the 9ale cmsiderabioos which 
it found bo have been supported by legal 
necessity. In appeal the learned District 
Judge dismissed the suit with respect 
to the second sale-deed, he having hold 
that it was supported by legal necessity. 

The defendants have appealed with 
respect to the first and third sale-deeds 
while the plaintiffs have filed a cross¬ 
objection with respect to the second sale- 
deed. 

The first point that has been urged is 
the question of limitation and relates to 
the sale-deed executed by Mt. Bhagirathi. 

It will be noticed that the suit was 
filed on the 2lsb of April 1921, that is to 
say more than 12 years after the execu- 
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tion of the sale-deed by Mb. Bbagirathi, 
it being the finding of the Court of first 
instance, a finding which was not chal¬ 
lenged in the Court of first appeal, that 
the brothers. Jageshwar and Mohar were 
joint and Mohar predeceased Ganesh. 
It is clear that Mb. Bbagirathi had no 
title whatsoever to the property. On the 
execution of the sale-deed by her the 
transferees obtained possesion over the 
property sold. The transferees therefore 
had already been in possession o) the pro¬ 
perty sold by Mb. Bbagirathi for more 
than 12 years at the date of the institu¬ 
tion of the suit. The defendant’s con¬ 
tention in this Court is, as it was in the 
Courts below, that they hid completed a 
title for themselves by Id years adverse 
possession and the suit ought to have 
been dismissed. 

The lower appellate Court has not dis¬ 
cussed the quos ion of limitation, hut the 
Court of first instance lias, it .uot over 
the plea of limitation by coming to the 
conclusion that the plaintiffs could bring 
their suit within the same period ol 
limitation as would have been allowed to 
Ganesh if he had been alive. 

The correctness of thi * conclusion has 
been challenged in this Court. 

lb appears bo us that the correct con¬ 
clusion has to he arrived at on a correct 
reading of Ss. (j and 8 of tho Limitation 
Act. S. 6 (1) allows, in the case of a minor 
an extended period of limitation, and lays 
down that tin*, same period of limitation 
as would ordinarily be allowed bo an 
adult would he allowed to a minor from 
tho date on which he ceases to he a 
minor. By S. 8 it is however laid down 
that in no case the extended period would 
he more than three years. Cl. •> of S. b 
deals with the case l : ke the one before 
us. It lavs down that where a person 
aflicted with a disability dies, his repre¬ 
sentative will have the same period of 
limitat on a* is allowed for ordinary suits 
from the date o f death of the person 
suffering from disability. Again S. 8 
comes in and limits the extended period 
to three years. By reading the two sec¬ 
tions together the conclusion is that in 
a suit for possession, where a min >i dies 
before attaining majority his representa¬ 
tive wouli have either the total period of 
12 years from the date of accrual of the 
cause of action or three years from the 
date of the minor’s death whichever *s 
[greater. The point is clearly illustrated in 


illustration fcj under S. 8 of the Limita¬ 
tion Act. The illustration runs thus : 

“A right to sue as landlord to recover 
possession from a tenant accrues to A, 
who is an idiot. A dies three years after 
the accruer, his idiocy continuing up to 
tho date of his death, A’s representative 
in interest has, under the ordinary law 
nine years from the date of A 8 death 
within which to bring a suit. S. b read 
with this section does not extend that 
time except where the representative is 
himself under disability when the repre¬ 
sentation devolves upon him.” 

It will he noticed that in this illustra¬ 
tion A is an idiot. He dies three years 
after the accrual of the cause of action. 
After his death nine years remained to 
his legal representative to file the suic. 
The latter must bring his suit within 
thorn nine years and he does not get any 
extension because, in any case he coull not 
get mere than three years time under 
S. 8, after the death of his predecessor- 
in-title A. He his got 9 years and this 
is deemed to he sufficient. 

Applying this rule o 1 ' law therefore to 
the ea-G before us Ganesh died in 1910. 
The cause of action accrued on the 4 th 
of January, 1909, and 12 years period 
from this date expired on the 1th of 
January, 1921. This period between 
191b and 1th January 1921 being more 
than three years, the legal representative 
would not have a day beyond tho 1th of 

January 1921. 


It is clear, therefore, that in the case 



who was more than 21 at the date of 
the suit the suit must be regarded as 
time-barred. 

It is, however, pointed out that the 
plaintiff Lalji was 12 at the date of the 
institution of the suit. He was, there¬ 
fore, a minor when Ganesh died. Under 
sub S. 1, S. b of the Limitation Act 
where a representative is at tho date of 
the death affected by disability the rules 
contained in suh-Ss 1 and -2 shall apply. 
Such being the case Lilji’s suit must he 
regarded as within time. 

Tho result is that as regards Mth share 
in the property dealt with by the sale- 
deed No. 1 the .suit of Lalji alone is with¬ 
in time and the rest of the suit is barred 
by limitation. 

Now we come to the third sale-deed. 
We think that the linding of the Court 
balow is conclusive on tho .point. The 
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learned Judge has discussed the evidence 
and has shown that the sale-deed is sup¬ 
ported to the extent of the sum of Rs. 
144-9-6 only by legal necessity. 

Coming to the question of estoppel, we 
co not think that any case has been 
made out. It appears that the plaintiffs 
obtained a lease from the vendees of a 
portion of the property sold. The lease 
has ceased to exist and possession has 
been recovered from the vendees by the 
plaintiffs, in respect of the third sale- 
deed the appeal must be dismissed. 

Coming to the question of the second 
sale-deed the learned Counsel for the res¬ 
pondents has relied on the Privy Council 
case of Hari Kishen BJianat v. Kashi 
PersJmd Singh (l). It appears that the 
learned District Judge has taken into 
consideration the fact that the second 
sale-deed executed by the two ladias was 
attested by Sahdeo, the n°xt reversioner 
living at the time. Taking this fact into 
consideration and taking all the evidence 
on the point the learned Judge came to 
th9 conclusion that he wasentitled to draw 
from the fact that Sahdeo had attested 
the sale-deed, that the sale-deed itself 
was supported by legal necessity. The 
Privy Council lays down simply this that 
mere attestation of a sale-deed by a re¬ 
versioner is not by itself conclusive of 
the fact that he was aware of the nature 
of the transaction or that he was a con¬ 
senting party to it. Their Lordships 

9 ay : 

"Such consent should not bo inferred 
from ambiguous acts or he supported by 
dubious oral testimony such as appears to 
have been relied in this case. ’ 

In our opinion the learned District 
Judge was entitled to consider the fact 
that two ladies of the house were entering 
into a transaction and their close and 
very close relation, Sahdeo, was present at 
the transaction. Coupled with this cir¬ 
cumstance the learned Judge was entitled 
to examine the remaining evidence and 
to draw his own inference. W e are not 
prepared to say that his inference under 
the circumstances was wrongly drawn. 

The croas-objection therefore must fail. 

We allow the appeal in part and dis¬ 
miss the claim of all the plaintiffs except 

(1) 11915] 42 Cal. 8'.6=42 I. A. 64=i7 M.L. J. 
115=19 C. W. N. 370=13 A. L. J. 223= 
2 L. W. 219=21 C. L. J. 225=23 M. L. J. 
555=27 I. C. 674=(1915) M. W. N. 11= 
17 Bom. L. E. 420 (P. C.) 


Lalji Tiwari with respect to 3-4th of the 
property transferred by the sale-deed, 
dated the 4th of January, 1909. The rest 
oi the appeal is dismissed. The cross- 
objection is also dismissed. Parties to 
receive and pay costs in proportion to 
their respective success and failure and 
in this Court they will be entitled to fees 
on the higher scale. The condition as to 
payment of purchase money will stand 
and Lalji Tiwari will have to pay a 
fourth share of the purchase money found 
payable. 

Appeal dismissed . 
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Boys and Banee.ti, JJ. 

Bndhan —Applicant. 

v. 

Emperoi — Opposite Party. 

Criminal Revision No. 141 of 1925, 
Decided on 14th April 1925, from an 
order of the S. J. Bulandshahr. 

{a) Criminal P. C. Ss. 112 and 110— Order 
'under S. 112 should conform to terms of S. 110. 

An order under S. 112 is illegal, in so far as 
it travels beyond the terms of S. 110. 

( h) Criminal P. C., S. 110— Evidence of sub - 
s tanlive offence is not necessarily inadmissible. 

Evidence going to show that a substantive 
offence had been committed, or evidence whioh 
might possibly form the basis of a charge of a 
substantive offence need not necessarily be ex¬ 
cluded in proceedings under S. 110 and can 
form the basis of an order under S. 112 and a 
finding under S. lib. 1925 All. 250 Explained. 

[P G95, C 1] 

(c) Crim\nal P. C„ S. 110 —Charge of being 
habitual robber—Accused gathering bad characters 
in his house is not in itself relevant. 

When the charge against the accused is that 
of being a habitual robber, 'the -facts that the 
accused gathered bad characters at his house 
does not go far enough to be in itself relevant. 
It would be necessary to show that these bad 
characters were robbers, or were gathered there 
for the purpose of robbery or thefc. [P 696, C 1] 

{d) Criminal P. C., S. *110— Evidence of aU 
legations against accused made in case in irhicfi 
he vas acquitted is admissible. 

The fact that the accused person has been 
acquitted of a particular charge may diminish 
in mauy cases ,and may even destroy wholly, the 
value of the evidence as to the allegations made 
against the accused in the case hi which he 
was acquitted, but does not render it inadmis¬ 
sible. [p 69G, C 2] 

M. L. Agaric ala —for Applicant. 

M Walinllah —for Opposite Party. 
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Boys, J. —This is a case in which 
security has been taken from three per¬ 
sons under S. 110 of the Code of Cri¬ 
minal Procedure. One of them, Budhan, 
has applied to this Court in revision. 
He, together with the others, received a 
copy of an order under S. 112 of which 
the following are the material terms : are 
members of a common gang . of 
dacoits, and that you are daeoits, 
and house-breakers and thieves by 
habit and you jointly commit 
offences. ” The Magistrate found in 
following terms at the end of his judg¬ 
ment : “ I, therefore, confirm the notice 
given to the accused and order them 
•each to execute a bond, etc., etc.” As he 
took security for three years, the ca9e 
weut up to the Sessions Judge who con¬ 
firmed his order. The application for 
revision made by Budhan in this Court 
came before Mr. Justice Stuart. In the 
first of the grounds reliance was placed 
upon a ruling of this Court in the case of 
Ram, Prasad v. Emperor { 1). Mr. Justice 
Stuart referred the case to a Bench be¬ 
cause he did not agree with the proposi¬ 
tion laid down in that case. The argu¬ 
ment before us has been directed to two 
points : 0) that in view of the ruling to 
which we ha^e just referred, the order 
of the Magistrate could not be sustained, 
and (2; that eliminating the evidence of 
association as a member of a gang of 
dacoits, there was no sufficient evidence 
.remaining to support the order of the 
Magistrate. Much of public time and 
money would he saved in these cases if 
the Magistrate who issues an order 
under S. 112 were to be careful to see 
first that the order that he is is¬ 
suing is in the terms of the section which 
he proposes to apply. We have quoted 
above the order under S. 112 which the 
Magistrate issued. He there gives the 
accused notice that they are charged 
with being members of a common gang 
of dacoits. A reference to S 110 of the 
Code will show that no such phrase 
occurs in it from beginning tc end. He 
gees on to say “and that you are dacoits." 
The word “ dacoit ” simil?rly does nob 
occur anywhere in the section. The 
second error is, however, of less impor¬ 
tance than the first, but it would have 
been desirable to avoid both. Finally we 
note that the Sessions Judge, in his 

(l) 1925 All. 250—23 A. L. .T. l.s=6 L. R. 
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order of the 31st of January 1025, says ; 
“Apart from this positive evidence, there 
is general evidence of his (Budhan sj 
being a habitual robber and th it had 
characters assemble at his house. S. 110 
does, of course, make mention of a 
habitual robber, but there i3 no such 
charge permitted by S. 110 as that based 
on ‘bad characters assemble at 
your house,’ and evidence, whether there 
be much or little, to that effect is 
absolutely irrelevant unless it is evidence, 
and is found to be evidence, showing that, 
the had characters were robbers, or that 
the assembly was for the purpose oi 
of robbery, and not. c. <j ., merely for tiie 
purpose of gambling. \\ e find, there 
fore, that we must eliminate entirely 
from the notice to the accused, and from 
the findings of the Magistrate and the 
Judge against him, the irrelevant matter 
to which we havo referred. Boforc leav¬ 
ing this question, we may refer to the 
judgment of Mr. Justice Mukerji, 
in the case of Ravi Prasad v. 

Emperor (l), to which reference 
has already been made. That 
case is entirely distinguishable from the 
present. In that case the notice to the 
accused was, as it is set forth on page IS 
of the judgment: “to show cause why 
they should not he hound over on the 
ground that they were habitual dacoits and 
belonged to the dangerous gang of Dhani 
and Ham Kishen, dacoits.” The charge of 
being habitual dacoits was clearly part 
and parcel of the charge that they be¬ 
longed to the dangerous gang of Dhani 
and Ram Kishen, dacoits. We have al¬ 
ready adverted to the fact that no such 
charge comes within the terms of S. 110, 
and we should, therefore, have heen 
entirely in agreement with the learned 
Judge in setting aside the order for 
security in that case. That case has, 
however, heen pressed upon us, and we 
have little doubt that it was so pressed 
upon Mr. Justice Stuart who referred ( 
this case to a Bench as authority for a 
much wider proposition, namely, that 
evidence indicating the commission of a 
substantive offence punishable under the 
Indian Renal Code or other Act dealing 
with substantive offences is inadmis¬ 
sible in‘proceedings under S. 110. We do 
not think that such a proposition can 
possibly he supported. The case which 
we havo just mentioned does not even 
purport to go so far. Tt dealt with a 


C>% Allahabad 


1925 


Bu'dhan v. Emperor (Boys, J.) 


state of facts which did not come within 
S. .110 of the Code of Criminal Procedure 
and did fall within S. 400 of the Indian 
Penal Codo. It is true that Mr. .Justice 
Mukerji used the words "‘being a member 
of a gang of d icoits is a definite offence 
defined and punishable under the Indian 
Penal Code, and it was for that reason 
that under the preventive section action 
could nob he taken for having committed 
a specific offence ; ” hub it is clear frcm 
his preceding remarks b! at lie was only 
suggesting an explanation, a suggestion 
with whbh wo agree, of why the legis¬ 
lature had thought it unnecessary to 
insert in S. 110 any provision relating to 
associition with a gang of dacoits, and 
was very far from holding that the fact 
that evidence points to the commission of 
a substantive offence punishable as such 
renders it inadmissible in a case under 
S. 110 of the Code of Criminal 
Procedure. The latter proposition is on 
a wholly different footing from that 
which Mr. Justice Mukerji was approv¬ 
ing. It is quite impossible to hold, and 
there is no justification in the terms of 
S. 1 10 for holding, Mat because there is 
some evidence that a substantive offence 
has been committed, that evidence Cinnot 
form part of the evidence upon which an 
order under Ss. 110 and 118 can be based. 
We need only take a particular case. If 
a witness comes into Court and says that 
the general repute of A is that he is a 
habitual thief, that evidence is clearly 
admissible. Is the evidence of the wit¬ 
ness to be ruled out because in cross- 
examination ho says : “My reason for 
saving this is, amonesb other things, that 
1 am certain that he is the man I saw 
stealing my property, and I have heard 
from many persons that he is believed to 
he the man who stole the property of 
B, C, D and E on various dates." Hig 
evidence is clearly directed to a specific 
substantive offence punishable a3 such, 
but if it is quite clear that if he ha* no 
other evidence to support him, it would 
be futile to institute a substantive case. 

Vet there could hardly he better evidence 
to show the real reason why the accused 
had earned the general reputation of 
being a habitual thief We hold, there¬ 
fore, that it is impossible to accept the 
proposition that evidence goiDg to show 
that a substantive offence had been com¬ 
mitted, or. in other words, evidence 
which might possibly form the basis of a 


charge of a substantive offence, is neces¬ 
sarily to be excluded in proceeding* under 
S. 110, and cannot form the basis of an 
order under S. 112 and a finding under 

S. 118. 

After eliminating, then, that portion of 
the notice which charges the accused 
with being a member of a gang of dacoits, 
970 have remaining a notice which charg¬ 
ed him with being a habitual thief and 
robber, and we have to consider whether 
there is any evidence on the record, which 
could reasonably and properly in the 
exercise of judicial discretion be believed 
by the Magistrate and Judge as establish¬ 
ing that charge. Without weighing our¬ 
selves the exact value of the evidence, 
which we think we are not entitled to do 
in revision except in exceptional cases, we 
find that there is ample evidence upon 
which the lower Courts could, in the 
exercise of their judicial discretion, come 
to the opinion that the accused was a 
habitual robber and thief. It is unneces¬ 
sary for us to detail all the evidence to 
which the Magistrate and the Sessions 
Judge referred There is some of it 

which i3 clearly wholly irrelevant to the 
charge either as it was made in the o-der 
under S. 1J 2, or in the form to which we 
have ametded it. It is quite irrelevant 
that the accused was a gimbler. The 
fact that he gathered bad characters at 
his house does n:>t go far enough to be in 
itself relevant. It would have been' 

necessary to show that the-m bad' 
characters were robbers, or were gathered 
there for the purpose of robbery or theft. 
Tn the absence of such evidence, they 
might very well have been gathered there 
for the purpose of gambling. After 
eliminating this and other evidence which 
is wholly irrelevant to the charge, we 
think there is ample ground to justify 
the order. The onl> further criticism as 
to the admissibility of some of this evi¬ 
dence, which wo need particularly note, is 
the suggestion that because the accused 
had been acquitted in two of the 
numerous cases put in evidence against 
him do evidence of the allegations made 
in those cases against him was admissible. 

We cannot agree to the general proposi-j 
tion that the fact Mat he has beer 
acquitted entitled the accused to have al 
evidence excluded of the incident wh c' 
formed the subject of his trial It i 
entirely a question of the vah e of tha 
acquittal. It is perfectly certain that 
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if lie was acquitted on the ground that 
the case was totally false against him 
no Magistrate or Judge would think of 
taking it into consideration against him. 
On the other hand, if he was oiJy given 
the benefit of the doubt, there is no 

reason whv the incident should not he 

♦ 

put in evidence and given whatever value 
it might be worth. As this argument 
was pressed upon us, we may give a 
simple illustration. .1 is charged with 
having committed dacoity. The 
evidence against him is based on 
that of two approvers with a 
certain amount of corroboration. The 
accused or his friends bribe the appro¬ 
vers to resile from their statements. 
The result is that the balance of the 
evidence is sufficient to raise a suspicion 
against him, but not sufficient to justify 
finding him guilty. Subsequently the 
approvers are put on their trial, and at 
that trial conclusive evidence is forth¬ 
coming that the accused and his friends 
bribed them to resile. Gould anybody 
reasonably say that the evidence of the 
fact that he had been suspected and 
charged with having committed a dacoity 
ought to ho excludtd in proce( dings 
under S 110 ? We hold, therefore, that 
the fact that an accused person has been 
la'quittel ol a particular charge may 
'diminish —wih diminish—In many cases 

i * 

|anu may even destroy wholly, the value 
of the evidence, but does not render it 
inadmissible. We may add that Mr. J us- 
!iico Mukorji has sines seen the view 
that we have expressed above in regard 
to the case of Ram Prasul v. 
Emperor (l), and entirely concurs in our 
interpretation of his judgment therein. 
For the reasons we have given, we see no 
reason to interfere with the order of the 
Magistrate, and the application is 
dismissed. 

A pplication dismissed. 

1925 ALLAHABAD 697 

MUKElt.lI, J. 

Munshi Ram and a noth a Defendants 
— Appellants. 

v. 

Bhagwant and others— Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 828 of 1923, Decided 
on 2nd January 19 >■), against a dee'eof 
the A. D. J., Aligarh, D * 23rd Febru¬ 
ary 1923, 


Agm Tenancy Act, .S'. 32 —(hie sharer kept ant 
of psscssion by co-tenants—Suit by him for 
■profits f> r damages is not barfed. 

Section 32 bars a suit lor partition of a hold* 
ii>rj. 1 1 . does not bar the maintenance cf a suit 
for damages or profits where one of the part, le- 
eutit led to a holding is kept out of possession by 
his cc-tenants. 31 .1 U. 34S (/•’. H.}, Appl. 

(P GUT C 21 

C. Thompson—icr Appellants. 

Darya ('haran Ban-erg i —for Respon¬ 
dents. 

Judgment.—This appeal involves a 
very short point and it i3 one ol law. On 
the death of ono Charan who was recorded 
as an ex-proprietary tenant A 21 and 
odd hiyhas of land, his brother’s sons ana 

• • J 

his son’s sons had a dispute about the 
division of the tenancy. They wont to 
the Revenue Court and ultimately came 
to an agreement which took the shape oi 
a document in writing registered. By 
this document plaintiffs, who are respon¬ 
dents in this Court, were allowed 7 biyhas 
1 hisica of land. They came to Court 
with the allegation that the defendants 
kept them out of possession of this 7 
biyh'is and odd area and were liable to pay 
damages. The plaintiffs accordingly sued 
for recovery of posses-ion and for 
recovery of Rs. 70 as damages. 

The Court of first instance dismissed 
trio suit in toto. One of the plain tiffs, 
Chet Ram, appealed, and he asktd for 
damages only. The first ground ol appeal 
was that the suit could not fail in its 
entirety. 

The learned District Judge was of opin¬ 
ion that the suit ould not fail .in toto. 
fie found that the plaintiffs were at least 
entitled to joint possession, if they were 
not entitled to separate physical posses¬ 
sion. lie accordingly assessed tha Jam- 
ages and decreed the claim fora small 
amount, viz , Rs. 17-3-0. 

In this Court the learned counsel for 
the defend ints-appellants contended that 
the entire suit was unmaintainable hav¬ 
ing regard to the provision of S. 32 of the 
Tenancy Act. 

1 cannot agree with this contention. 
Section 32 of the Tenancy 4 Act bars a suit 
for partition of a holding. It does not 
bar the maintenance of a suit for damages 1 
or profits where one of the parties entitled 
to a holding is kept out of possession by 
his co tenants. The principle of the Full- 
Bench ca e of Najibulla v. Gulsher Khan 
(1) a pi lies. I need not express anv 

(11 (1909) 31 Alt. 348-= l \, 7\. I . .!. 
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opinion as to whether a suit for recovery 
of possession over 7 bighas of land could 
have been maintained in spite of S. 32 
of the Tenancy Act, because that question 
does not arise in this case. 

In my opinion there is no force in the 
appeal and it is hereby dismissed with 
costs. 

A p pc a I dismissed. 
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Mukerji, J. 

(Chaudlmri) Dalmir Singh and others — 
Defendants—Appellants. 

v. 

Joti Prasad mid another —Plaintiffs— 
• iiespondonts. 

Second Appeal No. G5 4 of 1923, Decided 
on 19th November 1924, against the 
decree of the Dt. J., Saharanpur, D - 20th 
February 1923. 

[а) Limitation Act , Arts. 130 and 14 4 —Tenant 
holding on after expiry of term — Art . 130 and 
not Art. 144 applies. 

A tenant who hold} on to the" laud after the 
expiry of term of the lease cannot be said to 
be .holding ‘ adversely ’ to the landlord. So long 
as he is in possession, lie cannot deny that it 
was from the lessor that he got the land. But 
-where the tenant holds ou after the expiry of 
the lease, time begins to run agaiust the land¬ 
lord from the date of the expiry of the lease, 
under Art. 130 of the Limitation Act. Afte r 
the expiry of 12 years, the title of the landlord 
must cease by the application of S. 28 of the 
Limitation Act. With the cessation of tho 
right to recover the land his right to the property 
is also extinguished. Art. 144 rf the Limitation 
Act has nothing to do with the case. 1922 .1//. 
318, lief. [P 099 C 1] 

(б) Adverse Possession — Co-sharers—One co- 
sharer taking lease from others—Remaining ui 
possession even after expiry of term—Rent not 
paid—Possession is adverse. 

Where a co-sharer obtains a lease of the land 
from the other co-sharers and continues in 
possession of the land for a long time, even after 
the expiration of the period of tte lease, and 
does not pay any rent or ihare of profits to the 
other co-sharers, the only inference possible 
under the circumstances is that lie held the 
land adversely and not as co-sharer. [P 099 C 2] 

Bhagwati Shankar and Durr/a Prasad — 

ior Appellants. 

Baleshwari Prasad for K. N. Katju — 
for Respondents. 

Judgment.— This appeal must suc¬ 
ceed. The plaintiff in the Court of 


v. Joti Prasad (Mukerji, J.) 1925 

first instance is the respondent No. 1 
here. He purchased from the respon¬ 
dent No. 2, Mt. Karbari, and his sister 
Mt. Jeoni a half-share in what was once 
their lather Kalyan Singh’s property. 
The appellants, who were the defendants 
Nos. 1 to 4 in the Court of firs'; instance, 
are admittedly in possession of this 
property The other half was sold by 
Kalyan Singli himself. There was a 
litigation relating to that half, between 
the purchasers and the present appellants, 
and in that litigation the present ap¬ 
pellants were successful. We have, how¬ 
ever, nothing to do with that case. The 
plaintiff said in the plaint that there 
was an arrangement made between Kal¬ 
yan Singh and the defendants, who also 
had shares in the same khewats, that 
the defendants should manage the pro¬ 
perty and pay Kalyan Singh a certain 
amount of profits year by year. He 
further alleged that this arrangement 
continued up to 1911 It was clearly 
the idea to show that the plaintiffs’ 
predece3sors-in interest and the plaintiff 
had been in possession within 12 years 
of the suit. The claim was for recovory 
of possession. 

The defendants pleaded that they had 
been in adverse proprietary possession 
for more than 12 years and the title of 
the plaintiff’s predecessors ‘was extin¬ 
guished. 

The learned Subordinate Judge found 
that in 1860 there was a lease granted 
by Kalyan Singh in favour of the prede- 
cessors-in-title of the appellants, and the 
term of the lease was for 15 years. The 
rent fixed was Rs. 30 per annum. Since 
the expiry of the lease no rent was paid. 

In the view of the learned Subordinate 
Judge, on these facts, the suit was time 
barred. The learned Subordinate Judge 
also considered tho question whether the 
fact that the defendants were co-sharers 
of Kalyan Singh in any way favoured 
the plaintiffs case. lie found that even 
if the defendants’ position bo considered 
as co-sharers, they had definitely proved 
an ouster by tho fact that they had 
never paid any rent or profit since 1870. 

On these facts the suit was dismissed. 

The learned District Judge took tho 
facts as found by the learned Subordinate 
Judge. lie said that the facts were 
tolerably clear and that the only ques¬ 
tion was the legal inference to be drawn 

from them. He held that tho mere fact 
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that after the expiry of the lease the 
defendants' predecessor-in-interest did not 
pay any rent, did not make their posses¬ 
sion adverse to Kalyan Singh or his 
estate. He relied on the case of Jai 
Ckand Bahadur v. Girwar Singh (!) and 
decreed the suit. 

Two points have been urged on behalf 
of the respondents. First, the learned 
counsel appearing for the respondents 
has tried to support the judgment as it 
stands. He has further urged that the 
fact that the parties were co-sharers has 
not been considered adequately by the 
learned District Judge. He argued that 
the suit could not be time barred, being 
as between co-sharers. 

On the question of adverse possession, 

■there can be no doubt that a tenant who 

holds on to the land after the expiry of 

the term of the lease, cannot be said to 

|be holding ‘ adversely ” to the landlord. 

Indeed, so long as he is in possession, ho 

cauDot deny that it was from the lessor 

Ithat he got the hud. But this is not 

conclusive of the matter. W here the 

tenant holds on after the expiry of the 

lease, whatever name may be given to 
* | 

him, whether we may call him a tenant ’ 
,bv sufferance or not, time begins to run 

m 

(against the landlord from the date of the 
'expiry of the lease under Art. 139 of the 
Limitation Act. After the expiry of 
12 years the title of the landlord must 
cease by the application of S. 28 of the 
Limitation Act. With the cessation of 
the right to recover the land his right to 
the property is also extinguished. Thus, 
whether the possession of the appellant's 
pedecessors was adverse or not, in the 
strict sense of the word, is immaterial. 
Article 144 of the Limitation Act has 
nothing to do with the case. On this 
point I may mention the case of Bishe - 
.s kar Nath v. Kundan (2). The learned 
Judge's opinion cannot he upheld. 

Coming to the question of the plain¬ 
tiffs' position as'a co-sharer, the matter 
seems to stand thus. In the plaint the 
plaintiff, no doubt, alleged that the 
present appellants were his co-sharers 
in the mahal. He ignored the fact 
that a lease had been granted hv Kalyan 
Singh. He made the wrong allegation 
that the appellants had been paying the 

\i) [19 9]4TaU. 669=52 I. C. 836=17 A. L. J. 
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(2) 1922 All. 318 -44 All. 583=20 A. L. J. 
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share in the profit, harvest by harvest, up 
to June 1911. Tho learned Subordinate 

Judge considered the abstract question as 
to whether from the fact that the appel¬ 
lants wore co sharers of the plaintiff, the 
plaintiff could derive any benefit. The 
definite finding is that the appellants paid 
nothing to the plaintiffs' predecessors-in- 
title in 1870 and onwards. Tho learned 
Judge drew 7 the inference that in the 
circumstances there was a complete 
ouster of the plaintiffs’ predecessors by 
the appellants. This position has nod 
been considered by tho learned District 
Judge. But from the fact that he has 
mentioned that be accepts the finding of 
the learned Subordinate Judge as correct, 
I will take it that he was also of opinion 
that originally the appellants were co¬ 
sharers of Kalyan Singh. Now, the 
question is whether, in spite of the expiry 
of tho lease and in spite of the fact that 
after 1870 the appellants or their ances¬ 
tors never paid any rent or share in 
profit, it can be said that their possession 
continued as co-sharers. There can be| 
only one inference possible in the cir-j 
cumstances. viz., they held adversely and 
not as co-sharers. 

The appeal succeeds. The decree of 
the Court below is set aside and the 
decree of the Court of first instance is 
restored. The appellants will have their 
costs throughout and the costs in this 
Court will include counsel’s fee3 on the 
higher scale. 

.1 ppeal allowed. 
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SULAIMAN, J. 

Dhunde. Ghaudhri —Plaintiff —Appel¬ 
lant. 

v. 

The Municipal Board and others — 

Defendants—Respondents. 

Second Appeal No. 1138 of 1923, Decided 
on 30th April 1925, against the decree 
of the Dt. J., Jhansi, D - 12th April 1923. 

V.P. Municipalities Act (2 of 1910) Ss. 321, 
180, 318 and 178 —Municipality refusing to sanc¬ 
tion erection of lulldi- <j— hemeiif of aggrieved 
patty—Suit for injunction against Municipality is 
incompetent . 

A refusal to sanction tlie erection or re-erec- 
fcion of a building is not ultra vires of a Munici¬ 
pal Beard. Where notice under S. 178 having 
been given, the Municipal Board exercises its 
discretion under S. ISO in refusing to san. tion 
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Hie building, tlic plaintiffs only remely. if lie 
f 'ds r ^trievfMl by that order, is to appeal to the 
District .Magistrate under 8. HIS, if the order 
of the Municipal Heard ; s illegal be may ask 
the Dt. Magistrate to rt fer the point to the 
J1 i'll Court. Where this has not been done 
and the District ‘Magistrate has confirmed the 
order of tlie Board, that order is final and 
• annot be questioned in any other manner or 
bv any other authority. Hence, under such 
circumstances, the plaintiff cannot brirg a suit 
in a oi\il Court, a ):ing for an injunction restrair.- 
i ng the Municipal Board fiom interfering with 

his construction. [B. 100, C. 2] 


X. ] (itsh —for Appellant. 

K. Venivt — for Respondents. 

Judgment.—This is a plaintiff’s ap¬ 
peal arising out of a suit for an injunc¬ 
tion restraining the Municipal Board of 
Kuncli from interfering with the plain¬ 
tiff’s construction on a certain piece of 
land. The plaintiff had given notice 
under 8. 178 of the Municipalities Ace 
to the Municipal Board for sanction to 
Build upon it. 

The Municipal Board, for reasons which 
are not material to consider, refused to 
grant sanction to Build upon this piece 
of land. The plaintiff feeling himself 
aggrieved by that order appealed to the 
District Magistrate who confirmed it. 

lie then instituted the present suit and 
alleged that the land on which he wanted 
to Build Being his own land and not a 
street, the Municipal Board had no right 
to refuse permission or prevent him 
from building upon it. The Municipal 
B >ard took up the position that the land 
was in fact a streot within the meaning 
of the Act and also i hat they had full 
power tm refuse the sanction and there¬ 
fore the claim was barred under S. 321 
of the Municipalities Act. 

Tho Court of first instance dismissed 
t he suit on the ground that tho land is 
a street within the meaning of the defini¬ 
tion of that word given in the Act, and 
also that in view of 5. 321 of the Act 
the claim was not maintainable. The 
lower appellate Court has confirmed that 
decree on the ground that the land in 
dispute is a street within the meaning 
of the Act. It seems to me that it was 
quite immaterial to consider whether the 
land belonged to the plaintiff or not 
and whether it was a street within tie 
meaning of the Act. Under 3. 87 of 
Act; No. 1 of 19o0 there wa* a proviso 
which limited the power of the Board 
to refuse to sanction the erec'ion or re- 
erection of a building. That proviso has 


been cut out from S. 180 ol the new 
/^ct which corresponds with the old 
g 87. A refusal to sanction therefore; 
cannot now be said to be ultra vires. A» 
notice under S. 178 bad been given by : 
the plaintiff. It w r a3 nowhere suggested 
that such a notice was not necessary. 
Notice under S. 178 havirg been given, 
the Municipal Board exercised its dis¬ 
cretion under S. 180 of the Municipalities 
Act of 1916 in refusing to sanction the 
building. The plaintiff’s only remedy, if 
he felt aggrieved By that order, was to ! 
appeal to the District Magistrate under, 
S. 318. If the order of the Municipal 1 
Board was illegal he might have asked* 
the District Magistrate to refer the point 
to the High Court. This was not done. 
The District Magistrate Iras confirmed 
the order of the Board. That order is 
now final and cannot he questioned iD 
any other manner or by any other author¬ 
ity. S. 321 is quite clear on this 
point. Tho only relief which the plain¬ 
tiff claimed is a relief for an injunction 
restraining the Municipal Board from 
interfering with his construction. It is 
obvious that in substance he wants the 
refusal to grant the sanction to be set 
aside by a civil Court. A 3uit of this 
nature is not maintainable. 

I may mention that there was no relief 
claimed as regards the title to the land 
or tho character of the plaintiff’s posses¬ 
sion over it. As the suit fails on the 
preliminary point, all questions of title 
will of course remain open. 

The appeal is accordingly dismissed 
with costs including fees on the higher 
sale. 

A 7 )vsn,l dismissed. 

^ 0 
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Mukerji, J. 

Ram La 1 - and another —Defendants— 
Appellants. 

v. 

Muhammad Amir Mustafa- Khun and 

others —Plaintiffs and Defendant*—Res¬ 
pondent*. 

Sacond Appeal No. 6G7 of 1923, Decided 
on iO&h November 1924, against the 
decro? of the Addl. Judge, Aligarh, 
D/- 2nd February 1923. 
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Co-sharers —One co-sharer building <m join 
'■and without ottu r’.s consent—Others can sue for 
demolition of building and joint nosscsilon of 
site. 

Oa$ co-sharer out. of many has no right lo 
build on what U joint land \vi bout the consent, 
of the ocher j, aud if he does so, the others can 
sue for de nolition ot die building and for joint 
nossdisiodTf lifte laud. 0 AIL 6dL. I Hsu 

[P 701 G -2] 

Brij Bakin', Ini —for Appellants. 

Mukkt tr A kni i i —ior Respondents. 

Muker jl, J.— The parties are co¬ 
sharers in ttie village. The suit out of 
which this appeal has arisen was origin¬ 
ally instituted hy the respondent No. J, 
Muhammad Amir, who happens to he 
a co-sharer to a large extent in the village 
and also the lambardar of it. Too main 
defendants in the ctse were defendants 
Nos. 1 and 2. The o( her defendants were 
impleaded as being co-sharers in the vil¬ 
lage, who did not join the plaintiff in the 
institution of the suit. Seme of these) 
defendants were later on, it appears, 
maue pliintiffs. 

The suit was launched with the allega¬ 
tion that, on a portion of the village site, 
stood the house of one KhushU Chamar, 
a tenant, who died about 20 years ago. 
Since his death the house was occupied 
hy two other tenants, riz., Rajna and 
Zahurya. Rajna and Xaharya left the 
village about two years before the institu¬ 
tion of the suit and the defendants Nos. 1 
and 2 removed the materials, took posses¬ 
sion of the site and started constructing 
a building of thoir own. The suit was, 
therefore, instituted for recovery of joint 
possession and for recovery of damages. 

The Court of first instance decreed the 
claim for joint possession and for the 
demolition of the building erected by the 
defendants Nos. 1 and 2, but dismissed 
the 3uit so far a3 it asked for recovery of 
damages. This judgment was upheld by 
the lower appellate Court. 

The finding of the lower appellate 
Court is in substance the same as was 
the plaintiffs’ case except as to damages. 

Two points have been urged before me. 
Ono is that the finding of fact is more or 
less of a speculative character. It is pos¬ 
sible to characterize thus one or two 
remarks to be found in the judgment of 
the Court below. But they really deal 
with the circumstances of the case. It 
cannot be denied that there was evidence 
on the record from which the learned 
Judge could come to the conclusion that 


Zaliarya and Rajna were occupying the 
house and the site within two years of 
the suit and the defendants’ case, riz. t 
they had been in occupation of fcho site 
for 20 years, was false. In the circurn- 
stan 503, the defendants Nos. 1 and 2 had 
no right to take possession of what was 
the joint property of the pirties in the 
teeth of opp jsition. 

The second question is whether the 
plaintiffs could, on their own behalf and 
on behalf of the pro-forma defendants, 
claim the demolition of the building on 
the site and for joint possession of the 
latter. The case of P eras Ham v. Sherjif. 
(1) was cited hy the learned counsel lor 
the appellants. He urged on the basis 
of that authority that so long as the 
plaintiffs did not prove special damage 
they were not entitled to succeed. But 
this case has not been followed in later 
years in this High Court. The law, as it 
at present stands, is that ono co-3harer 
out of many had no right to build on 
what is joint land without the consent of 
the others. The latest case of this High! 
Court is reported as G ha sit a v. Sod haul 
Sin(//t (2). It I olio wed an earlier case of 
Nijjii Khan v. [mtia-z-ud din (3>. In¬ 
deed, there are good many other cases in 
which the law as laid down in Paras 
Ham v. Shcrjit (.1) has been dissented 
from. [See for example the case of Ham 
Bahadur Pal v. Ham Shankar Prasad- Pal 

ci).] 

As the possession of the defendants 
Nos. 1 and 2, who are appellants in this 
Court, was in opposition to, and not with 
the consent of, the co sharers, a decree fort 
joint possession was properly awarded. 

The appeal fails and it is hereby dis¬ 
missed with costs. 

A />/)'>'// dismissed. 

'll) [ISH7I9 411. 0il—(1887) A. W. N. 253^ ~ 

(2) [19l'»] 32 I. C. 090. 

(3) [1R95] IK All. 115 — (LS05> A. W. X. 213. 

(0 [1905) 27 All. 033 = ( 1.905) A. W. N. 153 ^ 
\. T. .T 4.SS 
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Nkaye, J. 

Par an —Defendant — Appellant 

v. 

Khiali Ham — Plaintiff—Respondent. 

Second Appeal No. 1593 of 1922, Deci¬ 
ded on 11th April 1921, against an order 
of the D. J., Aligarh. 
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Agra Tenancy Act , (2 of 1001) S. 165 —Suit 
under S. 165 —Person allowed by lambardar to 
mike collections cannot be made defendant. 

A person who has been allowed by the lam- 
bariar to make collections is not a co-sharer or 
a legal representative or assignee of the co¬ 
sharers and therefore no suit under S. 165 can 
lie against chim. So, such a person cannot 
be impleaded as a defendant to a suit for 
profits under S. 165. [P 70*2, C 2] 

Neave, J. —This is a second appeal 
against an order of the District Judge of 
Aligarh, upholding a decree of an Assis¬ 
tant Collector of that district. The suit 
was one for profits for the years 132-3, 
1326 and 1327 Fasli, brought by two co¬ 
sharers under S. 165 of the Tenancy Act 
against the lambardar and other co¬ 
sharers. Tne defendant-appellant Paran 
was also impleaded on die allegation that 
lie has been a thekadar from the larabar- 
dar and had been making collections. 
Doth olio Courts below have granted joint 
and separate decrees against him as well 
as against the other defendants. 

It is common ground to both parties 
that the defendant-appellant Puma’s 
theka was cancelled before the year in 
suit. Tho case against him, as set out 
in the plaint, was ( 1 ) that he was in pos¬ 
session of a smill part of land as khud- 
kasht, and ( 2 ) that he had been making 
collections. Doth Courts have found in 
the negative on tho fir.*b point and in the 
affirmative on the second. In appeal it 
is argued that, even if Puran had been a 
thekadar since 1325 Fasli, a suit would 
nob he against him under 8 . 165, as the 
thekadar is not a co-.sharer and as his 
lease had previously been terminated, he 
is no more than a sbrauger who has been 
allowed by the lambardar to make col¬ 
lections. The learned District Judge has 
held, evidently with some hesitation, that 
the plaintiffs were justified in making him 
a party bo the suit as a debtor of the 
lambardar or co-sharer, who had farmed 
out the zemindari to him. and the learned 
advocate for the respondents has con¬ 
tended that, even if the suit against him 
should have been brought in the Civil 
Court, the provisions of 83 . 196 and 197 
of the Tenancy Act cover the case. This 
argument is obviously unsound. There 
is no question that this suit, which was 
one for profits under S. 165, was properly 
brought in the revenue Court ; the only 
question is whether the defendant-appel¬ 
lant was properly impleaded, and with 


this matter S 3 , 196 and 197 have no 
concern. 

The defendant-appellant was not a co¬ 
sharer or a legal representative or as¬ 
signee of the co-sharers and, therefore, 
no suit under S. 165 could lie against 
him. The appeal i3 allowed and the suit' 
as against the defendant-appellant will 
stand dismissed with costs on the higher 
scale in all Courts. 

Appeal allowed. 
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Daniels, J. 

Hazari —Defendant—Appellant. 

v. 

Ram Dular and others —Plaintiffs — 
Respondents. 

Second Appeal No. 1518 of 1922, 
Decided on 2nd April 1924, against a 
decree of the Db. J., Benares. 

(a) Landlord and Tenant — Sir land — Occu¬ 
pancy rlqlits cannot be acquired in sir land. 

If the land is sir land occupancy rights 
oanuot be acquired in it. [P 702, C 2] 

(b) Landlord ani Tenant —“ Grove'* — Trees 
planted by non-occupancy tenant without zamin - 
dar s consent though such consent legally 
enjoined—Presence of trees not Interfering until 
agricultural nature of land— No “ grove ” is 
formed. 

fruava tress planted by a non»occupancy 
tenant on his holding without the zanincar’s 
corgent, though such consent is legally en¬ 
joined, and scattered over a large area without 
interfering with the agricultural nature of the 
land cannot constitute a grove or make the 
teuant a grove holder. [p 703 , C 1] 

(c) Agra Tenancy Act , (2 of 1901), S. HS—Non¬ 
occupancy tenant. 

A non occuDancy tenant is not entitled to 
plant trees without the consent of the zamindar 
in writing. [p 703 , C 1] 

Judgment.—This case is a somewhat 
extreme instance of the Law’s delays. 
The suit was filed in the year 1917, bub 
owing to various appeals and remands by 
this Court it is only now coming up for 
final decision in the year 1924. The suit 
is one for ejectment of sub-tenant of sir 
land. The points in dispute are quite 
simple. The memorandum of appeal con¬ 
sists of five paragraphs, but the points 
urged in appeal are only two. The first 
is that the defendant-appellant ha9 ac¬ 
quired occupancy rights. If the land isj 
sir land occupancy rights cannot be ac 
quired in it, and there is a finding of fac > 
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of the Court below based on the Settle¬ 
ment records that this land is sir. The 
finding disposes of the first plea. 

The second plea is that the defen¬ 
dant ha3 acquired the status of a grove- 
holder by reason of his planting a 
number of guava, trees on the land. The 
learned District Judge may be wrong in 
saying that guava trees cannot constitute 
a grove, but his substantial finding is 
that in the current case they do not. He 
finds that they are scattered over a large 
area and do not in any way interfere 
with the agricultural nature of the land. 
The Assistant Collector s finding was to 
the same effect. Indeed the Assistant 
Collector inspected the spot and found 
that the trees could only have been 
planted a very short time bet ore the 
institution of the original suit in 1917, 
and were planted without the permission 
of the zamindar. This last finding has 
not been specifically referred to by the 
learned District Judge, but if it was 
necessary to do so in order to save a 
remand I should he prepared to affirm it. 
It wa 9 not alleged in the written state¬ 
ment that the trees were planted with 
the zamindar’s consent, and indeed the 
proviso to S. of the Tenancy Act 
declares that no non-occupancy tenant 
is entitled to plant trots without the 
zamindar’s written consent which, in this 
case, has certainly not been alleged. On 
the facts as found the land in suit was an 
agricultural holding at the time this suit 
was instituted and the defendant had not 
acquired the character of a grove-holder. 
The decree of the Court below is, there¬ 
fore, correct, and 1 dismiss this appeal 
with costs. 

A ppeal (lhm issed . 
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Mukerji, J. 

Jai Singh —Appellant. 

v. 

Chiranji Lai —Kespondent. 

Second Appeal No. 970 of 1923, Decided 
on 5th February 1925, against th9 
decree of the Judge, Small Cause Court, 
Agra. 

Civil P. C„ S. 47 —Dispute between decree- 
holder, auction purchaser and judgment-debtor — 
Separate suit lies. 

When a question arises between auction 

purchaser, decree-holder and judgment-debtor 

« 


a 5 to what was the property that was sold, the 
matter is one to be investigated by a separate 
suit and not by an application to the execution 
Court. 1923 All . 470, Poll. [P. 704, C. l.] 

Akhil Nath Scuiyal —for Appellants. 

Narayan Prasad Astkana —for res¬ 
pondents. 

Judgment. —Tho only question for 
decision in this appeal is whether the 
suit was maintainable or whether the 
plaintilTs-appellant*' remsdy lay in an 
application under S. 47 of the Civil 
Procedure Cide to the executing Court. 

The facts of the care are given in the 
judgment of the Court below and are 
briefly these for the purposes of this 
judgment. Tho respon lent No. J. had a 
mortgage from one Har Prasad. This 
was dated 9th of August 1897. Har 
Prasad sold his share, which was four 
annas, to appellant No. I and the pre- 
decessor-in-titlo of the remaining appel¬ 
lants. There was a pre-emption suit by 
Mt. Akbari Begam, the predecessor-in¬ 
title of the respondents other than the 
respondent No. 1, with respect to the 
four annas share 9old by Har Prasad. 
Mt. Akbari Begum’s 9uit was compro¬ 
mised and by that compromise Mt. Akbari 
Begam obtained two annas share out of 
lour annas and the plaintiffs retained the 
remaining two annas. The plaintiffs or 
their predecossor-in-titlo also held a 
mortgage from one Har Prasad, but noth¬ 
ing turns on that for the present. 
Chiranji Lai brought a suit for salo of 
liar Prasad's four annas property, but 
omitted to make Mt. Akbari Begam or 
her representative parties to it. He 
made tlie present appellants or their 
predeces9ors-iu tit.lo parties with ihe 
allegation that they had purchased the 
entire property sold. The suit was not 
defended and was decreed ex parte. In 
the execution proceedings the decree 
holder described tho property as property 
in the possession of the appellants That 
is a description which finds place in the 
sale certificate and aHo in the dakhal- 
nama or- acknowledgment of delivery of 
possession executed by the auction pur¬ 
chaser. Chiranji Lai himself purchased 
in execution of his decree. The appel¬ 
lants now come and say that they held 
only two annas share in the property of 
Har Prasad, that the remaining two 
annas shire was in tho possession of the 
respondents other thin Chiranji Lai, and 
that therefore Chiranji Lai should give 
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back possession over two annas. It 
seems to be the case tint by several pur¬ 
chases the appellants own 12 annas share 
in the mahal, while the respondents 
other than Ohiranji Lai own the remain¬ 
ing four annas share. It was because 
the plaintiffs owned more than two annas 
share that Ohiranji Lai found it con¬ 
venient to obtain possession over four 
annas share and also a mutation of names 
in his own favour in the revenue Court. 

The Courts below* have dismissed the 
suit on the ground that a suit would not 
lie, and the remedy of the appellants lay 
by an application to the executing 
Court. 

The question see ns to be concluded by 
a recent judgment of this Court, viz., 
Minina Lai v. the Collector of Shahjahan- 
puv (l). That case is very similar to the 
fasts of this case. In that ca«»e also the 
purchaser was originally the decree- 
holder and their Lordships held that when 
a question arose between auction pur¬ 
chaser and tho judgment-debtor, as to 
what was tho property that was sold, the 
matter was one to be investigated by a 
separate suit a 1 d not by an application 
in the execution Court. This ruling fol¬ 
lows tho Full Bench case of Bhagwali v. 
Banwari Lai (2). I may point out that 
the opinion that the position of a decree- 
holder is changed by his purchasing by 
auction is also supported by a recent 
Full Bench case of Bombay in Bar- 
govind Pale hand v. Bhudar Raoji (3). 

It such be the case, riz. t if Chiranji 
Lai's position of a decree-holder has 
been altered by his auction purchase the 
question raised is no longer one between 
a decree-holder and a judgment-debtor. 
In this view the 3uit was maintainable. 

For the respondent No. 1 it was argued 
that tho question of fact in issue is really 
concluded by the judgment in the case. 
This point was not decided by the Courts 
below and I have not got enough mate¬ 
rial before me to decide it. • 

I allow the appeal, set side the decree 
of the Courts below and remand the suit 
to the Court of first instance through the 
lower appellate Court with the direction 
that it be restored to its original number 
and disposed of according to law. 

U) 1923 Alb 470=40 AU. 06. 

p2) (1909) 31 All. 82=6 A. L. J. 71-1 I. C. 

410=5 M. L. T. 185. 

(3) 1924 Born. 429=48 Bern. 550=26 Bom. 

L. R. 601 <P. B.\ 


Co3ts here and hitherto will abide the 
result. The costs in thi3 Court will 
include counsel’s fees on the higher 

scale. H 

Appeal allowed. 
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Mcjkerji, J. 


. 1 / 7 . Kmiz • Batina —Applicant. 

v. 

fmamuddin —Opposite Party. 

Civil Revision No. 205 of 1024, Decided 
on lGth February 192), against an order 
of t'na Judge of the Small Cause Court, 
Aligarh. 

T. V. Act, S. 55 (g)-E.rpress stipulation as to 
i ncumbrances docs not exclude render's liability 
to dis hanje an undisclosed encumbrance for 
which no provision has been made. 

At tho ti nt! of the sale of a certain immov¬ 
able property, the vendor assured the vendee 
that there was only one encumbrance on the 
property. There were also two stipulations 
relating to warranty of title and warranty of 
possession, but not going any further. There 
was no stipulation as to what was going to 
happen in case a previous encumbrance, not 
contemplated by the parties, happened to exist 
Subsequent to the sale, the property was. 
brought 13 sale in execution of a do ires ob¬ 
tained by the holder of a simple mortgage which 
wis not the encumbrance admitted by the ven¬ 
dor. The vendee bought the property at the 
auction sale in order to save the property. 

Held ‘ that the vendee was entitled to recover 
fro n the vendor the a muni which the vendee 
had t:> pay for buying the property at the auc¬ 
tion sale. 1924 All. 937, Dist [f\ 705 C. l.J 

M. A. Aziz — for Applicant. 

Banna Lai —for Opposite Party. 


Mukerji, J. —This is an application jgi 
to revise a judgment of a learned Judge 
of the Small Cause Court. 


It appears that the applicant who was 
the plaintiff in the Court below pur¬ 
chased a house from the respondent. The 
respondent assured the applicant that 
there was but only one encumbrance over 
the property. It, however, turned out 
that one Hazari Lai also hell \ simple 
mortgage over the property. Hazari Lai 
brought a suit on the mortgage and 
obtained a decree for sale. The applicant, 
as the purchaser of the property, to save 
it, had to pay a sum of Rs. 170 and she 
sued the respondent to make her good 
this amount. « 
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The learned Judge of the Court below 
dismissed the suit on the ground that the 
parties had express stipulations for com¬ 
pensation, and as the case did not fall 
within those express stipulations the suit 
could not be maintained. 

I am afraid the learned Judge has en¬ 
tirely misread and misunderstood the rul¬ 
ing he purported to follow. The ruling 
is the case of Bam Chander v. Bhaqwati 
(l). It was held that, where in the place 
of a particular statutory contract parties 
substitute a contract of their own, they 
must be guided by their own contract and 
a party to it cannot rely on the statutory 
one. In that case, as in this, there was 
a previous encumbrance which had not 
been disclosed. But in the case of Ram 
Chander v. Bhaqwati (l) the parties had 
stipulated for the express case in which a 
prior encumbrance might turn out to 
exist. In the case before me there was 
no stipulation whatsoever as to what was 
going to happen in case a previous encum¬ 
brance not contemplated by the parties, 
happened to exist. The two stipulations 
relied upon by the respondent relate to 
warranty of title and warranty of posses¬ 
sion and nothing beyond that. In the 
circumstances, the plaintiff ought to have 
succeeded. 

I allow the application, set aside the 
decree of the Court below, and remand 
it for disposal of the remaining issue. 
The costs here and hitherto will abide 
the result. 

A ppeil allowed. 

(1) 1924 All. ( J37 =22 A. L. J. 6H>=.0 L. R. A. 
i. iv. 382. 
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SULAIMAN AND MUKERJI, JJ. 

( Munshi ) Shib Bam —Plaintiff—Appel 
lant. 

v, 

Faqira and another —Defendant and 
Plaintiff—Respondents. 

Second Appeal No. 1060 of 1923, 
Decided on the 6fch April 1925, from a 
decree of the Dt. J., Saharanpur. 

Civil P. C., 0. 6, 11. 17 — Suit on allegation of 
tenancy failing—Plaintiff teas not allowed to 
succeed on title. 

The plaintiff brought a suit on the footing 
that the defendants were their tenants. The 
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defendants pleaded that they were not tenant* 
under plaintiffs. The defendants proved their 
case. The third party whose title was set np by 
the defendants was not a party to the case. 
That party was in possession. 

Held ; that it was not open to the plaintiffs 
to shift their ground and claim to eject the 
defendants as trespassers and that the plaint¬ 
iffs should not be allowed to amend or implead 
the said third party. [P. TOG C 2j 

Darga Prasad —for Appellant. 

Nchal Chanel —for Respondents. 

[Reference to a Bench of two 
Judges by Mukerji, J.].— This is a 

case involving a very important point of 
principle and should he decided by a 
Bench of two Judges at leash 
One of the plaintiffs is the appellant 
in this Court. The plaintiffs brought 
the suit, out of which thi3 appeal has 
arisen, on the allegation that they were 
the owners of a certain house and its 
appurtenant buildings, that they 'lot out 
a portion of that house and building to 
the respondent, the defendant in the 
case, on a rent of Rs. 5 per mensem, 
that the defendant paid only a part of 
the rent due, that a notice to quit was 
served on the defendant and that he had 
failed to vacate the portion occupied by 
him. The plaintiffs accordingly sued to 
recover the arrears of rent and a small 
amount as damages or mesne profits. 
The plaintiffs brought their suit on a 
Court-fee, calculated on Rs. 60, viz., 
a year’s rent, under the provisions of 
sub-clause (cc), clause 11 of section 7 of 
the Court-fees Act. They valued their 
suit at Rs. 60 so lar as the claim for 
possession went. 

The defence was that the defendant 
did not hold the property undor the 
plaintiffs ; but he held it from one Mt. 
Durgi. lie stated in his written state¬ 
ment that Mt. Durgi was a necessary 
party to the suit. 

The learned Subordinate Judge framed 
four issues and the first ono of these was 
whether the plaintiff's or Mt. Durgi 
owned the house. The second issue was 
whether the defendant rented the house 
from the plaintiff's or Mt. Durgi. If so . 

at what rate of rent ? 

The learned Subordinate Judge did not 
decide issue No. 1 and on issue No. 2 
he held that the letting alleged by the 
plaintiffs had not been proved. On the 
question whether Mt. Durgi should he 
impleaded the learned Judge was of 
opinion that it was nob necessary • to 
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implead her. On these findingvS the 
learned Subordinate Judge dismisssd the 
suit. 

On appeal the learned District Judge 
uphold the findings of the Court of first 
instance and dismissed the 9uit. lie 
considered the question whether it was 
open to the plaintiffs to say that they 
had a title to the house, and although the 
alleged tenancy was not proved, they 
were entitled to recover possession on 
loot of their title. The learned Judge 
came to the conclusion that it was not 
open to the plain tiffs to shift their ground 
and to eject the defendant as a tres¬ 
passer. 

In this Court it has been urged that 
there was nothing in law to debar the 
plaintiffs from proving their title and 
petting a decree for ejectment all the 
same. Jt is pointed out that there was 
an issue on the question of title, viz., 
whether the plaintiffs or Mt. Durgi 
owned the house. It is urged for the 
appellant that this issue should have been 
tried. As regards the fact that the 
suit was brought as a suit between land¬ 
lord and tenant on a small Court-fee it 
is pointed out that the Court-fees Act is a 
purely fiscal enactment and it cannot 
take away the right of a party to the 
relief to which he might be otherwise 

entitled. 

On the other hand, it is urged that 
the plaintiffs have paid a small Court- 
fee, that they did not make Mt. Durgi a 
party, that they deliberately chose to 
frame their suit as one between a land¬ 
lord and a tenant and that these con¬ 
siderations were sufficient for the dis¬ 
missal of the suit on the simple ground 
that the tenancy had not been proved. 

It will be noticed that the point raised 
is one of general importance. Every day 
suits are brought on the allegation that 
a certain person occupying a certain pro¬ 
perty is a tenant of the plaintiff and 
has refused to quit in spite of the tenancy 
having come to an end. So far as I 
am aware the decisions are not at all 
uniform as to whether a decree should 
he granted to the plaintiff on foot of his 
title on his failure to prove the tenancy 
set up by him. 

It is not clear whether, if a plaintiff 
who brings his suit on an allegation of 
tenancy fails in it he will be allowed to 
maintain a fresh suit for ejectment with¬ 
out an allegation of tenancy. There does 


not appear to he any rule of law which can 
permit the filing of a second suit. So far 
as I can see at present the Courts which 
will have jurisdiction in both the cases 
will he the same and the same Courts of 
appeal up to the highest in the land 
would be open in both cases. If then a 
second suit without an allegation of 
tenancy he barred, it would be unfair to 
the Courts to stop the plaintiff from 
succeeding simply because he had failed 
to prove an allegation of tenancy. The 
question of Court-fee can easily he settled 
hv giving the plaintiff an opportunity 
to pay the proper amount. 

In this particular case, as I have al¬ 
ready mentioned, there was a distinct 
issue on title and that has not been decided. 

The question, as already stated, is one 
of great importance to house owners, and 
so far as I am aware there is no clear 
authority on either side. This case is 
sure to go before two Judges on a Letters 
Patent appeal. It would save trouble 
and expense if it be heard by two Judges 
at once. 

Milkerji, J. —The fact of the case 
will sufficiently appear from tho referring 
order of one of 113 . The question raised 
and to he discussed was whether the 
plaintiffs' suit, it having failed on the 
allegation of tenancy, could succeed on 
title. This question was decided in the 
affirmative in the particular circum¬ 
stances'of that case in Balmakund v. 
Dalu (l). This case, however, is slightly 
different from that case. Further, it 
appears that after the decision of this 
case an amending Act was passed by 
which a landlord was allowed to sue for 
ejectment of an alleged tenant on pay¬ 
ment of a smaller Court-fee than would 
be required to eject the defendant as a 
mere trespasser. 

This case is further differentiated by 
the fact that' the defendant in this 
case pleaded that he was holding as 
a tenant not from the plaintiffs but 
from one Mt. Durgi. The Court of first 
instance distinctly held that the defend¬ 
ant had proved his case. The lower 
appellate Court, as we understand its 
judgment, is also of the same opinion. 
Mt. Durgi is not a party to this litiga¬ 
tion. It has been further found that Mb. 
Durgi is in possession. It follows that 
in this suit the plaintiffs cannot get a 
decree for ejectment without impleading 
(1) [1908] 25 A11. 498=1903 A. W. N. li2 (F. B* 
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Mb. Durgi and seeking bo eject her. She 
is not a party and the plaintiffs will have 
to bring a suit against Mb. Durgi in all 
circumstances. The fear that was ex¬ 
pressed in the referring order wa> that 
a second suit might he barred as res 
judicata. Bub the second suit in the 
present case will very likely be against 
Mt. Durgi as the defendant claims under 
her on the findings oi the Courts below. 

In our opinion there is no reason to 
allow the plaintiff either to amend the 
plaint or to implead Mt. Durgi. 

We dismiss the appeal with costs. 

J ppcal dismissed. 
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Lindsay and Kaniiaiya Lal, JJ. 

Naanihal Singh and others —Defend¬ 
ants—Appellants. 

v. 

Alice Georgina Skinner and another 
Plaintiffs—Respondents. 

First Appeals Nos. 8G and 191 of 1922* 
Decided on 27th March 1925, from a 
decision of the Sub. J., Muzaffarnagar. 

if (n) Civil P. C., 0. 34, R. 7 —In redemption 
suits no decree for accounts can Lc passed previous 
to preliminary decree—Bui Interlocutory order 
for accounts can be passed—Civil P. C., O. 20, 
Ii, 13. 

To pass first a decree tor taking accounts and 
then a preliminary decree for redemption in a suit 
for redemption is an irregularity. The Court 
can pass an interlocutory order for accounts hut 
not a decree for accounts. In the present case 
where two decrees were passed like this and the 
High Court decided that they should bo treated 
as if they constituted one decree only, viz., as a 
preliminary decree for redemption, a later Bench 
of the High Court regarded the appeals from the 
two decrees as an appeal from a preliminary dec¬ 
ree for redemption. [P 70S C 2] 

(b) Adverse Possession — Adverse pcssession 
against life-tenant is not adverse possession 
against reversioner or remainderman—Limitation 
Act, Art. 140. 

No adverse possession can run against a person 
till he becomes entitled to the possession of the 
property. An adverse possession for any length 
of time against a tenant for life is similarly in¬ 
effectual against the reversioner or remainder¬ 
man whose right to possession only accrues on 
the death of the tenant for life. [P 710 C 1] 

If (c) Limitation Act, Art . 134—(Per Lind¬ 
say, 3.),Transfer need not be by mortgagee with 
possession — Mortgagee transjeror must be 
in possession (not necessarily by virtue of mortgage's 
at time of transfer—Transferee need not eiviulre 
how the possession was got — (Per Kanhaiya 


Lal, J.) Mortgagee's possession must be attributa¬ 
ble to mortgage. 

Per Lindsay , J .—The suits referred to in the 
article being suits for possession, it must be as¬ 
sumed tint when such a suit is brought the 
defendant-transferee is in possession. r l he trans¬ 
fer which lie has taken must have been 
one which placed the transferee in posses¬ 
sion. The transferor-mortgagee must have been 
in possession of the mortgaged property at the 
time he made the transfer. But the possession 
which the transferor has at the time of the 
transfer need not necessarily be acquired under 
the mortgage originally made in his favour. 
Even if the mortgage was a simple mortgage and 
if the mortgagee subsequently gets possession of 
the mortgage property otherwise, as for example, 
by purchase in execution of a simple money 
decree obtained bv another creditor, the article 
will still apply if i is established that at the 
time the trail fur is made the mortgagee was in 
possession no matter under what title. The 
article is designed for the protection of a trans¬ 
feree who lias been led by a mortgagee to uolieve 
that lie is acquiring Dot merely mortgagee rights 
but a full proprietary title. The transferee *is 
not bound to enquire how possession was oh* 
tained by the transferor for under the law as it 
now stands the transferee is not required to 

show bona fates which was necessary under the 
law as it ivas when tlie case in 14 M. I. A. L 
(P. C.) was decided. [P 712 C lj 

Per Kanhalya Lal , J.—Art. 134 applies to cases 
where the mortgagee purports to transfer what 
he is not competent to alienate, that is, an in¬ 
terest greater than that of a mortgagee, and it 
presupposes a mortgage with possession or 
followed by possession as a necessary incident or 
ingredient of it because a mortgaged who is not 
in possession cannot transfer possession to ano¬ 
ther or give what he does not possess. If the 
mortgagee acquires possession in some other 
capacity the transfer of possession will be deem¬ 
ed to have been made in the capacity in which 
it was (rightly or wrongly) acquired and such 
acquisition cannot be attributed to the mort¬ 
gage, where the mortgage itself is a simple mort¬ 
gage or a mortgage not entitling the mortgagee 
to possession by ‘virtue of its incidents or 
terms. [P 710 C 2, P 717 C 1J 

(d) Limitation Act, Arts. 131, 140 and 148 — 
Scope. 

Art. 134 controls both Arts. 140 and 148. 

[P 717 C 2) 

Girdhari Lal Agarwala and Bhagwati 
Shankar —for Appellants. 

13. E. O'Connor, Nehal Ghand , Lain 
Mohan Banerjee and Narmadeshivar Pra¬ 
sad Upadhiya —for Respondents. 

Lindsay, J.—Both these appeals arise 

redemption brought by 
Skinner in the Court of 
Judge. This lady died 
after the decision in the Court below and 
is now represented by her executor, 
Mr. J. R. R. Skinner. 

The suit was filed on the 11th May, 
*'i920 and the mortgage of which redemp- 


out of a suit for 
Alice Georgina 
the Subordinate 
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fcion was sought was executed by the 
plaintiff’s father, Thomas Skinner, on the 
1st September 1863, to secure a loan of 
Rs. 50,000 which he took from a firm of 
money-lenders, Lakhmi Ghand and Gobind 
Das who were popularly known as the 
Seths of Muttra. Since the date of the 
mortgage the mortgaged property has 
passed into the hands of many persons, 
the result being that the plaintiff lound it 
necessary to implead over 80 defendants. 
The learned Subordinate Judge has passed 
a preliminary decree for redemption, dated 
the 31st January 1923, by which he 
directs the plaintiff to pay a sum of 
Rs. 1,09,641-11-8. 

The suit was not decreed in full, for the 
Subordinate Judge was of opinion that 
the plaintiff was not entitled to recover 
possession of Tilbegampur, one of the 
items of property mortgaged. And as 
regards another item named Daula 
Rajpura which at the time the suit was 
brought was in the possession of the 
Nawab of Pahasu, the Subordinate Judge 
declared that the suit had abated. The 
Nawab died during the pendency of the 
suit and the plaintiff failed to make his 
legal representative a party to the suit 
within the time limited by law. 

In the Appeal No. 86 of 1924 the 
memorandum of appeal contains the 
names of 34 appellants but at the hearing 
only two of these have been represented 
before us, namely, Kunwar Naunihal 
Singh and Nawab Mukarram Ali Khan 
who is the successor-in-interest of the 
Nawab of Pahasu above mentioned. 
Mr. Girdhari Lai Agarwala has filed 
vakalatnamas which authorize him to 
appear on behalf of these two appellants, 
he has no authority to act for th9 other 
appellants and so in disposing of F. A. 
No. 86 of 1924 it is necessary to consider 
only the cases of these two persons. 

• Mn Girdhari Lai also represents the 
appellants in F. A. No. 494 of 1922 which 
has been heard along with F. A. No. 86 
pf 1924. 

It may be mentioned here that the 
peculiar and irregular procedure adopted 
bv the Subordinate Judge in disposing 
of the suit has created considerable 
embarrassment. 

On the 23rd of February 19i2, after 
having disposed of the main issues in th9 
case, he passed an order directing accounts 
to be taken in crder to enable him to 
ascertain the sum payable by the plaintiff 

0 » & *- • • 


for redemption of the mortgage. There 
could, of course, be no objection to his 
passing an interlocutory order for the 
taking of accounts but he embodied this 
order in the form of a decree which is 
printed at pp. 35 et sen of the record. 
Subsequently, after taking an account, he 
passed a preliminary decree for redemption 
on the 20fch January 1923. (See pp. 46 
r.l srq of the record.) The law does not; 
contemplate procedure of this sort in a) 
suit for redemption. The learned Sub¬ 
ordinate Judge seems to have thought he, 
was dealing with a suit for account ini 
which it was his duty to pass a prelimin-, 
ary decree in accordance with the provi- 1 
sions of O. 20, R. 13 of the Code of Civil 1 
Procedure hut that was not so. 

This irregularity was brought to the 
notice of another Bench of this Court 
which decided that the two decrees drawn 
up in the Court below should be dealt 
with as if they constituted one decree 
only, namely, a preliminary decree for 
redemption, and so we have treated these 
two appeals accordingly. 

1 proceed now to mention the questions 
whhh arise here for decision in appeal 
No. 86 of 1924 as between the plaintiff- 
respondent and the two appellants on 
who3e behalf the appeal has been 
argued and I take up first the case 
of Kunwar Naunihal Singh. This defend¬ 
ant, when the suit was brought, was in- 
possession of five items of the mortgaged 
property which the plaintiff was seeking 
to recover. They are items 1 to 5 in the 
Schelule A attached to the plaint and 
are called Gangola, Salehpur, Neknampur, 
Ghori Bachhera and Sunpehra. 

The defences raised by Naunihal Singh 
were : 

(1) that the plaintiff had no title to- 
maintain the suit for redemption ; 

(2) that these five villages had since 
the year 1872 been in the adverse posses¬ 
sion of him and his predecessor-in-title ; 

(3) that he had purchased these 
villages in gcod faith and for a consider 
ation of Rs. 1,77,000 from the Nawab of 
Rampur and was protected by S. 41 of 
the Transfer of Property Act, and, 
further, that in no case could the plaintiff 
recover possession without payment of 
this purchase money ; 

(4) that, in any event, the plaintiff 
was liable to pay the full sum due on the 
mortgage in suit amounting to about 17 
lakhs of rupees, and that the plaintiff 
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was not entitled to demand any account 
of the profits for the period during which 
he (Naunihal Singh) was in possession. 

The Subordinate Judge held that the 
plaintiff had a good title to maintain the 
redemption suit. He held further that 
the 9uit was not barred bv limitation as 
adverse possession could not run against 
the plaintiff before the 1st December 1919 
when the plaintiff’s estate in the mort¬ 
gaged property fell into possession on the 
death of the previous life-tenant. And. 
lastly, he found that Naunihal Singh was 
liable to submit to a decree for redemp¬ 
tion after an account had been taken of 
the profits for the period during which 
the mortgagees or those who derived title 
from them had been in possession of the 
property. 

Now in this Appeal No. 80 of 1921 
three substantial points have been argued 
on behalf of the appellant Naunihal Singh. 
One of these relates to the title of Alice 
Georgina Skinner and her right to main¬ 
tain the suit. Another relates to the 
question of limitation which has been 
raised here in a new form. The third 
concerns the mortgage account, the argu¬ 
ment being that it has not been properly 
calculated by the Court below. Before 
I proceed to discuss these matters it is 
necessary to say something of tho history 
of the Skinner family and of the Skinner 
estate which has been the subject of 
much litigation. A good deal of that 
history will he found in the report of a 
case decided by their Lordships of the 
Privy Council in the year 1913. See 
Hi chard Ross Skinner v. Naunihal 
Singh (l). Naunihal Singh, who was a 
party to that litigation, is the same 
gentleman who is one of the appellants 
in the present case. Thomas Skinner who 
was the owner of the mortgaged property 
now in suit and who made the mortgage 
of the 1st September 1863, now sought to 
be redeemed, was the father of Alice 
Georgina Skinner, the present plaintiff. 
He died in November 1864, leaving three 
sons and three daughters. By his will, 
dated the 22nd October, 1864 he made 
certain dispositions of bis estate which 
afterwards gave rise to a good deal of 
controversy. This will was construed in 

H) [1913) 35 All. 211=40 I. A. 105=11 A. L. J. 

494=25 M. L. J. lll=(1913) M. W. N. 

500=13 M. L. T. 486=17 C. L. J. 555=15 

Bora. L. K. 502=19 I. C. 207=17 C. W. N. 
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the Privy Council case cited above, and to 
put the matter briefly, it was held that 
the effect of the will was to create a 
succession of life-estates in favour of the 
testator’s three sons, and that in default 
of lawful male issue born to any of 
these sons, the estato was to go over 
to the daughters. The three sons of 
Thomas Skinner are all dead. The 
eldest of them, Thomas Brown Skinner, 
died on the 3rd July 1900, the 
secoud, Richard Ross Skinner, who was 
the plaintiff in the suit which came before 
the Privy C juncil in the case mentioned 
above, died on the loth August 1913. The 
third son was George Corhyn Skinner who 
died on the 1st December, J919. On this 
latter date the only surviving daughter 
of Thomas Skinner was Alice Georgina 
who was the plaintiff in the present 
suit. Both the other sisters died in the 
lifetime of their brothers. It follows 
then that on the death of the third son, 
George Corhyn Skinner, the sole surviving 
sister, /. a., Alice Georgina, acquired an 
absolute estate in the property of her 
father, Thomas Skinner, provided that on 
that date there were no legitimate male 
issue of any of the three brothers in 
existence. 

It has not been suggested that either 
of the two elder brothers left any such 
issue hut it was pleaded by Naunihal 
Singh and some of the other defendants 
that George Corhyn Skinner left two 
legitimate sons still in existence in whose 
presence Alice Georgina could have ro 
right to the estate. It was further plead¬ 
ed by these same defendants that Alice 
Georgina w is not the daughter of Thomas 
Skinner. This latter plea, however, was 
easily disposed of and the Subordinate 
Judge had no difficulty in finding that the 
plaintiff was Thomas Skinner’s daughter. 
This matter has not been argued before 
us. As regards the other plea it is admit¬ 
tedly the fact that there are in existence 
two sons of George C. Skinner. The 
plaintiff’s caso is that they are illegitimate 
and the Subordinate Judge found that 
they were. We have heard arguments 
here relating to this point and we agree 
with the Subordinate Judge. Some of 
the evidence led by the plaintiff upon this 
issue was of little value hut there is the 
statement of a witness, Christopher, a 
missionary, who deposed directly that the 
two son9 left by George C. Skinner were 
horn out of wedlock. This witness knew 
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George C. Skinner well and lived with him 
at the time these son3 were horn. His 
evidence appears to us to be conclusive of 
the matter and it has not been rebutted. 
This part of the case is accordingly at an 
end and agreeing with the Court below J 
find that Alice Georgina Skinner was the 
lawful owner of her father’s estate at the 
time she brought the suit and was enti¬ 
tled to maintain the suit for redemption. 

The next question to be discussed is 
that of limitation. In the 17th ground 
taken in the memorandum of appeal the 
plea is raised that the suit is barred under 
article 131 of the schedule to the Limita¬ 
tion Act (Act IX of 1908) which provides 
a period of 12 years for a suit brought to 
recover possession of immovable property 
which has been mortgaged and afterwards 
transferred by the mortgagee for valuable 
consideration. In cases to which the 
article applies time begins to run from the 
date of the transfer, that i3 to say, the 
transfer by the mortgagee. According to 
the case for Naunihal Singh he is such a 
transferee having in the year 1901 pur¬ 
chased the five villages, which he claims, 
from the Nawab of Rampur for a sum ot 
Rs. 1,77,000. It is stated that in the 
year previous (1903) the Nawab bought 
these properties from the Seths of Muttra, 
the representatives of the mortgagees who 
advanced the money under the deed oi 
the 1st September l w 03, now in suit. 
It is to bo observed here that this article 
was not pleaded in the Court below. 
There the defence of limitation was 
raised upon the ground of adverse posses¬ 
sion pure and simple and was rightly 
overruled by the Subordinate Judge on 
the ground inter alia that no adverse 
possession could begin to run against the 
plaintiff who was not entitled to posses¬ 
sion before the 1st December, 1919, the 
date on which her last surviving brother, 
George C. Skinner, died. 

The plaintiff being a remainder man 
under her father’s will was entitled to 
plead article 140 of the schedule to the 
Limitation Act aDd to say that she had 
the right to sue for recovery of the estate 
at any time within 12 years from the date 
it feli into possession. The suit was filed 
less thaD six months after that date. The 
Subordinate Judge was never called upon 
to consider the terms of article 134 and 
although it is true that a plea of limita¬ 
tion can 1)6 raised at aDy time it was with 
some hesitation that I consented to its 


being raised here on the ground that the 
appellant Naunihal Singh had not for the 
purposes of this appeal printed the neces¬ 
sary documents upon which he relies for 
proof of the facts which he must estab¬ 
lish in order to support the plea unde: 
article 134. However as there could be 
no doubt as to those facts and a3 the 
necessary documents had been printed 
before in the case of R. R. Skinner v. 
Naunihal Singh (1), which, as has beer* 
said, was decided by the Privy Council in 
the year 1913, we allowed the point to be 
argued. Those documents or some oi 
them at any rate are referred to in their 
Lordships judgment and I shall have oc¬ 
casion later on to draw attention to whaa 


was there said concerning them. 


I shall now set out the facts and quote 
from the documents which are translated 
and printed in the paper-book of First 
Appeal No. 127 of 1907 (Naunihal Singh 
v. Richard Ross Skinner). At page 1A 
of this hook we have the mortgage-deed 
of the 1st September 1863, executed by 
Thomas Skinner. This is the mortgage 
of which redemption is now being sought. 
The deed is a hypothecation bond which 


recites that eighteen villages belonging to 
the mortgagor are being offered as securi¬ 
ty for a loan of Rs. 50,000. As a matte: 
of fact only seventeen villages are named. 
The eighteenth which was probably meant 
to be included in the security was M. 
Audhel which was subsequently included 
in a later mortgage-deed presently to ba 
mentioned. By this deed of the 1st Sep¬ 
tember, 1863 the mortgagor undertook to 
pay the mortgage debt in full, principal 
and interest, at the end of December 1863, 
and he covenanted that if he failed to 
discharge the debt as stipulated, he would 
put the Seriis (the mortgagees) in posses¬ 
sion who would then he able to realize and 
apply the income of the mortgaged estate 
under their own superintendence and 
management. Thomas Skinner died to¬ 
wards the end of 1864, and following the 
narrative of events in the Privy Council 
judgment above referred to it appears 
that the Court cf Wards took possession 
of the estate and held it till the year 1867 
when possession was handed over to the 
eldest son, Thomas Brown Skinner, who 
then proceeded to deal with the estate as 
if he were the absolute owner which bo 
was nob for reasons already stated. On 
the 10th November 1867. Thomas 
Brown Skinner executed a mortgage f 
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Rs, 50,000 in favour of the Seths. Out of 
this sum Rs. 43,291-14-3 were due on the 
mortgage of the 1st September 1803 
executed by his father. The balance ho 
took cash for the purpose of discharging 
certain debts which ho owed. The same 
property was mortgaged as was described 
in the earlier deed—the eighteen villages 
which were all mentioned by name and 
included Audhel, the village which had 
been omitted in the document of 1803. 

It is important to notice the conditions 
of this mortgage, for it was provided that 
the names of the mortgagees were to he 
entered in the revenue papers and it was 
further provided thaj the entiro income 
of the mortgaged property was to he paid 
direct into the treasury of the mortgagees. 
It was declared that the mortgagees were 
to appoint a treasurer and two pec ns at 
the cost of the mortgagor and that the 
money which was collected from the 
villages was to he deposited with the 
treasurer without any diminution. Direc¬ 
tions were then given regarding the appli¬ 
cation of the income after it had been so 
received in doposit. After payment of 
Government revenue, patwari’s fees and 
the usual village expenses, the balance 
was to be applied in payment of the 
interest on the mortgage money, the 
salaries of the two peons and the treasurer 
appointed by the mortgagee and the 
salaries of the mortgagor’s own servants 
and karindas. If any surplus remained 
after providing for these charges, it was 
to he applied in reduction of the principal 
sum. Another provision was that if any 
of the karindas of the mortgagor acted 
against the wishes of the mortgagees, lie 
was to he dismissed on a complaint being 
made by tlie treasurer. It is noo neces¬ 
sary to refer to any of the other terms of 
this document, hut it will he observed that 
the result of the arrangement just men¬ 
tioned was to put the mortgagees in 
complete control of the revenues of the 
mortgaged estato as effectively as if 
they had been put in actul physical 
possession and it was no doubt for this 
reason that it was stated in the Privy 
Council judgment that this mortgage of 
1867 executed by Thomas Brown Skinner 
was a mortgage with possession. What 
-their Lordships say with reference to this 
transaction i3 : 

At that time there was due on the 
mortgage for Rs. 50,000 granted by his 
lather, Thomas Skinner, a sum of 
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Rs. 43,000. The mortgagees were placed 
in possession by him ( Thomas Brown 
Skinner ). Subsequent to this transaction 
Thomas Blown Skinner borrowed further 
sums from the mortgagees under two 
deeds of further charge dated respectively, 
the 9th October 1869, and the 7th Febru¬ 
ary 1872. 

The next thing to be noticed is that on 
the 20th December 1872, Seth Bachman 
Das, who was then the representative of 
the mortgagees, purchased in execution 
of simple money decrees obtained by 
other creditors live of the villages which 
he held in mortgage. The sale certificates 
are all printed in the paper-hook of P. A. 
No. 127 of 1907, pp. 13 A et seq. Those 
live villages were Neknampur, Ghori 
Bachhera, Sunpehra, G angola and 
Salehpur. In the certificates the property 
acquired by purchase is tho ‘ judgment- 
debtor’s equity of redemption” in all live 
villages. Ihe judgment-debtor was 
Thomas Brown Skinner. We hear nothing 
more of these properties until we come to 
the 26th December 1898, on which date 
Both Bachman Das made a moitgage in 
favour of the Nawab of liampur to secure 
a debt of 13 lakhs of rupees. This was a 
mortgage with possession, and among the 
items of property mortgaged were tho live 
villages mentioned above. There can be 
no doubt that in tho mortgage-deed these 
villages were described by the Seth as 
being his own property. He distinctly 
calls them his own and says he is mort¬ 
gaging them with all the proprietary and 
xamindari rights, and in the schedule 
attached to the mortgage he sots out 
the value of each village and says that 
all live are worth Rs. 1,78,100. That D 
obviously a valuation of the proprietary 
rights. This document of mortgage is to 
Ire found at p:ige 17-K. of the paper-book 
of K A. No. 127 of 1907. 

Then we come to a document, dated 
the 24th Sebtember 1903, at page 29-R 
of tho same record. This is a conveyance 
by the Seth of certain of the properties 
already mortgaged to the Nawah. It 
seems that the Seth being unable to keep 
down the interest on the mortgage-debt 
determined to sell the property or mosG 
of it in satisfaction of the debt. The 
property conveyed included tho five 
villages of which we have been speaking 
and so they passed to the Nawah of 
Rampur. On tho 11th April 1904 the 
Nawab conveyed these villages to Naunihai 
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Singh for a sum of Rs. 1,77,000. The 
deed is printed at page 35-R of the printed 
record of F. A. No. 127 of 1907 and 
in it the Nawab, after reciting the convey¬ 
ance made to him by the Seth, describes 
himself as the absolute owner. These 
then are the facts upon which Naunihal 
Singh relies in support of his plea of limi¬ 
tation raised under article 131 and the 
question is whether he is entitled to the 
benefit of that article. In my opinion 
bo is. 

Jt has been argued before us that article 
134 cannot apply because the mortgage 
of 1863 was net‘a mortgage with possession 
and because the mortgagees did not 
obtain possession under that mortgage but 
under the later and independent mortgage 
of 1867 executed by Thomas Brown 
Skinner. According to this argument 
article 134 must be so read as to mean 
that the property which has been mort¬ 
gaged must have been, in the first in¬ 
stance, mortgaged with possession and 
that the transfer referred to must be 
a transfer made by a mortgagee who has 
acquired possession under the mortgage. 

1 cannot construe the article in this way. 
it deals with transfers of property which 
has been mortgaged. The article dees not 
say “mortgaged with possession.” I agree, 
of course, that the suits referred to in the 
article being suits for possession, it must 
1)6 assumed that when such a suit is 
brought the defendant-transferee is in 
possession. 1 also think it reasonable to 
hold that the transfer which he has taken 
must have been one which placed the trans¬ 
feree in possession and that consequently 
where the transferor is a mortgagee he 
must have been in possession of the 
mortgaged property at the time he made 
the transfer. But I am not prepared to 
accept the argument that the possession 
which the transferer ha9 at the time of 
the transfer must necessarily have been 
acquired under the mortgage originally 
mace in his favour. It seems to me that 
even if the mortgage was a simple mort¬ 
gage, and if the mortgagee subsequently 
gets possession of the mortgage property, 
otherwise, as for example, by purchase 
in execution of a simple money decree 
obtained by another creditor, the article 
will still apply if it is established that at 
the time the transfer is made the mort¬ 
gagee was in possession no matter under 
H>hat title. The article is designed for the 
protection of a transferee who has been 


led by a mortgagee to believe that he is 
acquiring not merely mortgagee rights 
hut a full proprietary title. To quote the 
words of their Lordships of the Privy 
Council in Radanath Das v. Gisborne (2). 
in construing the cognate section under 
the old Act XIV of 1859 “purchaser must 
mean some person who purchases that 
which is dr facto a mortgage upon a 
representation made to him and in the 
full belief that it is not a mortgage but 
an absolute title.” 

If that is so. 1 fail to see why it should 
make any difference to the purchaser 
(now the transferee) whether the posses¬ 
sion which his transferor has at the 
time of the transfer arose directly out 
of the mortgage or was, prior to 
the date of transfer, acquired in some 
other way. The posses-ion is there and 
is the principal factor in determining the 
belief of the transferee that his trans¬ 
feror is giving him a full proprietory title. 
The transferor could not very well pur¬ 
port to confer such a title if he were not 
in actual possession. I do not see why 
the transferee should be bound to inquire 
how that possession was obtained, for 
under the law as it now stands the trans¬ 
feree is not required to show bona fides 
which was necessary uader the law as it 
was when the case of Radanath Das v 
Gisborne (2) was decided. The alteration in 
the law appears to have been made 
advisedly in order to exclude the notion 
tha( absence of notice of the real owner’s 
claim was necessary to enable a pur¬ 
chaser to claim the protection of this 
article. But i am told that this Court 
lias decided in favour of the interpreta¬ 
tion of article 134 relied upon by 

the learned counsel for the plaintiff- 
respondent, and I am referred to the 
bench decision in the case of Ram 
Piafe v. Bitdh Sen (3). J cannot accept 
the argument. At page 167 of the report 
after referring to the purpose of article 
134, the learned Judges saj that the'trans- 
fer referred to in article 134 is a trans¬ 
fer with possession or followed by posses¬ 
sion as a necessary incident or ingredient 
of it and they cite another judgment of 
this Court in support of this observation 
Husn ini Khanam v. Husain Khan (4). 

(2; [1871] 14 M. I. A. 1=6 B. L. R. 630=15 
\Y. R, 24—2 Sufcher 397=2 Snr. 630 (P. C.) 

(3) [1921] 43 All. 164=61 I. C. 546=18 A. L. 

. J. 905. 

(4) [190',] 29 All. 471={1907) A. W. N. 183=4 
A. L J. 375. 
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This observation is in my judgment no 
authority for the proposition now put 
forward. The “ transfer ” to which 
reference is made is obviously the trans¬ 
fer made by the mortgagee, and, as 1 have 
already indicated, 1 agree that the 
mortgagee, when lie comes to make the 
transfer, must be is a position to hand 
oyer possession which he’cannot do unless 
he has gob it himself. But the observation 
cannot be deemed to embrace the transfer 
made to the mortgagee in the first instance 
and to mean that the mortgage must have 
been a mortgage with possession under 
which the mortgagee entered either at the 
time the mortgage was granted or subse¬ 
quently. 

But, apart from this, let us see how the 
matter stands in this case. How did the 
mortgagees, whose representative after¬ 
wards sold to the Nawab of Rarapuv, 
obtain possession of these five villages. 

It is said that they acquired it under 
the mortgage executed by Thomas Brown 
Skinner in 1807 and also under the pur¬ 
chases in execution made in the year 
1^7‘J and not under the mortgage of 18(7') 
made by Thomas Skinner. 

I do not thick this statement is home 
out by the facts. J have already pointed 
out that in the deed of 1863 the mort¬ 
gagor covenanted to hand over possession 
i.D case he failed to discharge the entire 
mortgage-debt to the end ot December ot 
that year. There can lie no doubt that, 
the debt was not so discharged ; for it is 
proved that in 1807, when Thomas B. 
Skinner executed his mortgage, there 
was still outstanding a sum of Rs. 43.000 
odd on the earlier mortgage in respect of 
which the mortgagees were entitled to 
take possession. Thomas Brown Skinner, 
to secure this debt and a further loan of 
Rs. 6,000 odd makes the mortgage of the 
10th November 1867 and places the 
mortgagees in complete control of the 
income of the mortgaged property and 1 
recall here what their Lordships of the 
Privy Council said regarding this arrange¬ 
ment- They said that the mortgagees 
were placed in possession by him (i. e., 
Thomas Brown Skinner). If this is so, 
did the mortgagees take possession under 
the mortgage of 1863 or the mortgage of 
1867 ? That they were entitled to Jaave 
possession under the earlier mortgage is 
clear. It i9 to be said then that not¬ 
withstanding this the mortgagees’ posses¬ 
sion was acquired not under the earlier, 


hut under the later mortgage, a 
transaction quite independent of the 
firs! . That was evidently not the opinion 
of their Lordships of the Privy Council. 
At page 50-1 of the report in A. L. J. R-, 
they say; 

“But the case, in their Lordships’ 
view, stands in a very different position 
with regard to the rights of mortgagees 
and their successors under mortgages 
granted not by the appellants brothers 
hut by the appellant s lather, Thomas 
Skinner. With regard tc the appellant’s 
brother it is decided by this judgment 
that the estate which he possessed was 
that of a tenant for life and that 
mortgages proceeeding in respect of debts 
incurred by him could not affect the 
estate beyond his life, hven if it he 
supposed that after he. Ibcmas Brown 
Skinner, came into possession, he granted 
mortgages in renewal of those granted 
by his father and the outstanding rights 
of the mortgagees could not in equity 
or justice be prejudiced thereby. To do 
so would be to operate a substantial 
defeat of the rights of those mortgagees 
and to imply what certainly never was 
the intention of any of the parties to 
the transaction that by the renewal of 
a mortgage by a person with a limited 
interest in the estate the intention was 
to operate a discharge of debts effec¬ 
tually secured upon the radical right.” 

Jt seems to me. therefore, that the 
mortgage of 1863 being still alive in 
1867 and the mortgagees being under 
that mortgage entitled to get possession, 
the possession delivered by Thomas 
Brown Skinner in 1867 must be referred 
to that right and the mortgagees 
were, therefore, in possession of the 
mortgaged property from that time 
under Thomas Skinner s mortgage of 
1863 and quite apart from such posses¬ 
sion as was subsequently gained by the 
auction purchases in 1872 under the 
decrees obtained against Thomas Brown 
Skinner. 

In this view, therefore, even if the 
construction of article 134 propounded 
by the learned counsel for the plaintiff- 
respondent he accepted, the conditions 
necessary to give the purchaser the 
protection of article 134 are fulfilled. 
I have referred to the sale of the 
mortgaged property to the Nawab of 
Rampur in 1903 and to the sale by him 
to Naunihal Singh in 1901. W hen Seth 
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Lachman Das sold fco the Nawab in 1903 
ne was in possession of these five villages 
and had been so far over thirty years. 
Ho purported to convey an absoluto title 
to the Nawab, and no douhfc believed that 
he bad a right to do so on the under¬ 
standing, mistaken though it wa 3 , that 
lie had acquired the proprietary right 
by the purchase of Thomas Brown 
Skinner’s equity of redemption in the 
year 1872. That the Naval) gave 
valuable consideration for the sale is 
clearly established as is also the fact 
that in the following year, 1904, Naun- 
nihai Singh paid the Nawab Bs. 1,77,000 
for the lull proprietary interest in these 
villages. For these reasons 1 hold that 
the plea of limitation raised under article 
134 must prevail and that Naunihal 
Singh is not liable to be ejected now 
in a suit for redemption of the mort¬ 
gage of 1863. 

it may he noted hero that this idea 
of limitation was not available to Nau¬ 
nihal Singh in the suit which Richard 
Ross Skinner brought against him in 
1906 and which was decided by their 
Lordships in the year 1913. By that 
time the period of twelve years, reckon¬ 
ing from the date of the sale by the 
Seth to the Nawab of Rampur (the 24th 
September 1903) had not expired. 

The appeal of Naunihal Singh must, 
therefore, he allowed and the decree of 
the lower Court reversed in so far as 
it awards the possession of the five 
villages Gangola, Salhpur, Neknampur 
Gbori Bachhera and Sunpehra t<>;the plain¬ 
tiff. The decision relieves mo from the 
duty of examining the other question 
Which was argued on behalf of the appel¬ 
lant Naunihal Singh, namely, the question 
of how the account on the mortgage 
should he taken. As Naunihal Singh is 
found to he entitled to retain possession 
of these five villages, he has no interest 
in the amount which the plaintiff is 
liable to pay. 

As regards the other appellant Nawab 
Mukarram Ali Khan, who is represented 
by Mr. Girdhari Lai Agarwala, all that 
need be said is that he is entitled to no 
relief under this appeal. He claims to 
be entitled to retain possession of one 
item of the mortgaged property only, 
viz., M. Daula Rajpura, and as things 
stand at present, he has got what he 
wanted, for the suit, in so far as it 
concerns this village, has been declared 
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by the Subordinate Judge to have 
abated. I have already mentioned that 
no other appellants except these two 
have been represented before us in this 
appeal (i. e., F. A. No. 86 of 1924). 

F. A. No. 494 of 1922 

This appeal is without substance and 
must fail. The appellants are three of 
the defendants, Gobind Sarup, Naun 
Sarup and Chand Sarup. They are in 
possession of a 10 biswa share of M. 
Mathurapur, one of the mortgaged items 
which they claim to have acquired as auc¬ 
tion purchasers in execution proceedings* 
To explain the Dature of the defence set 
up by these persons it is necessary to 
state the following facts: Richard Ross 
Skinner, who had sued for redemption in 
1906, died on the 15th August 1913, a few 
months after the decision of their Lord- 
ship9 of the Privy Council. Their Lord¬ 
ships had directed the suit of Richard 
Ross Skinner to be remitted to the High 
Court to be dealt with upon the footing 
that the rights under the mortgages 
granted by Thomas Skinner should he 
satisfied by payment being made to the 
mortgagees or their successors. On such 
payment being made within a time 
to be fixed, Richard Ross Skinner wa 3 
to be given a decree for possession; on 
iailure to pay, his suit was to be dis¬ 
missed . Before the investigation neces¬ 
sary to give effect to these orders could 
be held, Richard Ross Skinner died and 
caving leit no legal representatives who 
could continue the claim, the suit abated. 

An attempt was made by his brother, 
George Corbyn Skinner, to get leave to 
continue the suit but this failed for the 
reason that his title as a life tenant 
was quioe independent of that which his 
brother had held. Having failed in 
this attempt, George Corbyn Skinner 
brought in big own right a suit for 
redemption which never reached 
the stage of decision owing to his death 
on the 1st December 1919. 

Now in the suij which was brought 
by George Corbyn Skinner these three 
appellants in First Appeal No. 494 of 
1922 were impleaded as defendants. In 
the course of that suit a compromise 
was effected between George C. Skinner 
and these defendants in accordance with 
which apparently they were allowed fco 
retain possession of a *10 biswa share in 
M. Mathurapur, one of the items of pro- 
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perfcy mortgaged. In the present suit 
they set up this compromise as a bar 
to the claim of the plaintiff in respect 
of this property. The Subordinate Judge 
overruled this defence being of opinion 
that no agreement entered into between 
George 0. Skinner and these defendants 
could bind the plaintiff in the present 
action. This was without doubt a correct 
decision ; for George C. Skinner being only 
a life-tenant, no act of his could be bind¬ 
ing upon the plaintiff in the present suit. 
She was not claiming under George 
C. Skinner but under an independent title. 

The appellants seek to raise this plea 
again in appeal, but for the reason just 
given, it cannot succeed. First Appeal 
No. 494 of 1922, therefore, fails. The 
result, therefore, i3 as follows : 

First Appeal No. 80 of 1924 succeeds 
so far as the claim of Kunwar Naunihal 
Singh is concerned and the decree of the 
lower Court is reversed to this extent 
that it is declared that the suit of the 
plaintiff fails and is dismissed with res¬ 
pect to the live villages Gangola, Saleh- 
pur, Neknampur, Ghori Bachhera and 
Sunpehra. The decree of the Court be¬ 
low will 1)0 amended accordingly. As 
regards costs I decline to make any 
order in favour of K. Naunihal Singh 
either here or in the Court below. He 
has succeeded on a pica of limitation 
which was not raised in the trial Court 
and in this Court he failed to have trans¬ 
lated and printed the evidence by which 
he sought to support the plea of limita¬ 
tion raised here. In other respects F. A. 
No. 80 of 1924 fails and is dismissed 
with costs in this Court against the 
answerirg respondent (the plaintiff) in¬ 
cluding foes on the higher scale. First 
Appeal No. 494 of 1922 fails and is dis¬ 
missed with costs. 

Kanhaiya Lai, J.—I agree generally 
with the conclusions at which my learned 
brother has arrived and only wish to 
add a few observations in rogard to the 
precise bearing of Articles 134 and 140 
of the Indian Limitation Act on the 
subject-matter in issue in these appeals. 
The mortgage sought to be redeemed 
was effected by Thomas Skinner on the 
1st September 1863 in favour of the 
firm of Seth Lakshmi Chand and Seth 
Govind Das of Muttra for Rs. 50,000. 
The mortgage money was repayable with 
interest at Re. 1 per cent per mensem 
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by the 31st December 1863 and in case c 
default it was to bear interest at 1 Vl per 
cent, per mensem from the date of it 
execution. There was a further cover, 
ant that the interest shall be regularly 
paid every half year and that similar 
payments will be made towards th 
principal year after year till the entin-> 
mortgage money was paid up ; and that 
if the mortgagor failed to pay the princi¬ 
pal and interest from the profits of hi* 
property, as provided in the mortgage 
deed, he shall put the mortgagees in 
possession and occupation of the hypothe¬ 
cated villages so that they might recove; 
the principal and interest by taking tb<e 
property under their own management 
and supervision. In other words, th 
mortgage was a simple mortgage converti¬ 
ble into a usufructuary mortgage on thy 
happening of a certain contingency. 

Thomas Skinner died in No vein be 
1864 leaving a will, clauses 4 and 5 of 
which provided that his private zamindar 
which had been granted to him hv the? 
Government as a reward for the service. 1 
rendered during the rebellion of 1857 
and all villages, houses and other pro¬ 
perty added by him from time to tira-j 
to the original grants, shall on his demise 
descend to bis eldest son, Thomas Brown 
Skinner, and to his lawful male children 
according to the law of inheritance ; anu 
in the event of the eldest son, Thomas 
Brown Skinner, dying without lawful 
male children, the same shall descend 
to the next male heir of the testator ; anc 
should all his sons die without lawful 
male children, it shall descend to his 
female children or, in the event of then: 
death, to the female children horn in 
wedlock of his sons in succession. 

By virtue of this will Thomas Brown 
Skinner took possession of the estate 
from the Court of Wards which had mean • 
while taken charge of it. On the 10th 
November 1867 he executed a mortgage 
in favour of the Muttra firm the pro¬ 
prietor whereof was now Seth Govind 
Dass, for Es. 50,000 out of which 
Es. 43,291-14-3 were credited on account 
of principal and interest due to the said, 
firm on account of a previous mortgage, 
and the balance was taken by him in 
cash for his own purposes. The same 
property which had been previously mort¬ 
gaged was hypothecated again and it 
was provided that the mortgagors shall 
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the name of the mortgagee entered 
in the revenue papers in respect of the 
mortgaged villages and that the karindas 
and servants of the mortgagor shall make 
collections and assessment in respect of 
the same of their own authority ; but a 
treasurer and two peons shall be,appointed 
on behalf of the mortgagee to supervise 
the collections and take charge of the 
money so realized, to he applied after 
payment of the Government revenue, the 
patwari s lee and the village expenses, 
oesides the cost of collection including 
the salary of the treasurer and peons of 
the mortgagee, in the reduction of the 
principal and interest due on the mort¬ 
gage. There was a further provision that 
the accounts of the debt and the receipts 
and disbursements of the mortgaged vil¬ 
lages shall he made up six monthly and 
tb it if any of the karindas and servants 
of the mortgagor acted against the wishes 
of the mortgagee, he shall be liable to 
dismissal and the mortgagee shall have 
power to make collections and assessment 
on his own account. 

In JS/O n.ncl 18/3 Seth Lachmandas, 
the successor of the mortgagee, purchased 
some mortgaged villages in execution of 
certain decrees for money held by other 
persons against Thomas Brown Skinner, 
and believing himself to have become 
thereby the absolute owner of those vil¬ 
lages and bo he competent to deal with 
them as if they (they) were his own pro¬ 
perty,-he, on the 26th December 1898, as 
the surviving member of the family of’the 
mortgagee, mortgaged the said villages 
along with other proper!ies with the 
Nawah of Rampur. On the 24th Septem¬ 
ber 1903, he sold the same to the Nawah 
of Rampur who in turn sold five of the 
villages now in dispute on the 11th 

April 1904, to Naunihal Singh the plain- 
tiJ for a sum of Rs. 1,/ /,000, describing 
himself as the absolute owner of the pro¬ 
perties conveyed. 

It is urged on behalf of Naunihal Singh 
that he was a transferee in good faith and 
for consideration from the Nawah of 
Rampur who had purchased from Seth 
Lachmi Das the absolute rights he claim¬ 
ed to have acquired »at the auction-sales 
aforesaid and that he is protected by 
Art. 134 of the Indian Limitation Act 
from being made liable to a claim for 
redemption in respect of the original 
mortgage of ibe 1st September 1863. 


G. Skinner (Kanhaiya Lai, J.) 1925 

Meanwhile Thomas Drown Skinner died 
without leaving any male issue. In 1906 
a suit was brought by Richard Ross 
Skinner for the possession of the estate 
which was in the hands of transferees 
and it was held by their Lordships of the 

Privy Council eventually on a construc¬ 
tion of the will of Thomas Skinner that 
Thomas Drown Skinner had only a life- 
estate ani that the mortgage granted by 
r l homas Skinner was ineffectual to con¬ 
vey or give any right over any estate 
except tb3 tenancy for life of which Tho¬ 
mas Drown Skinner was possessed. Their 
Lordships remanded the suit for determi¬ 
ning the amount of the mortgage money 
due under the mortgages granted by Tho¬ 
mas Skinner. Dut before the suit could he 
re-heard, Richard Ross Skinner died with¬ 
out leaving any male issue and as he too 
bad only a life-interest in the estate his 
3iiit abated. A fresh suit for redemption 
was then brought by George Corbyn Skin¬ 
ner, the next son and heir of Thomas 
Skinner, hut he too died before the deci¬ 
sion of the suit. The present suit was 
f hen filed by Alice Georgina Skinner, the 
daughter and next heir of Thomas Skin¬ 
ner. for tne redemption of the mortgage 
of the 1st September 1863, and it is evi¬ 
dent that hut for Art. 134 of the Indian 
Limitation Act the suit would be within 
time under Art. 148 read with Art. 140 
of that Act. As between the transferees 
and the present plaintiff no question of 
adverse possession can arise, because 
under Art. 14 J i of the Indian Limitation 
Act a remainder man or devisee can sue 
for possession of immovable property 
devised to him within 12 years from the 
date when the estate falls into possession. 
Ouco a person enters as a tenant for 
life he cannot hold adversely to the 
>cmainder man. An adverse possession for 
any length of time against a tenant for life 
is similarly ineffectual against the rever¬ 
sioner or remainderman whose right to 
possession only accrues on the death of 
the tenant for life. 

Art. 134, however, allows only a period 
of 1 2 years for a suit to recover possession 
of immovable property mortgaged and 
subsequently transferred by the mortgagee 
for a valuable consideration to he compu¬ 
ted from the date of suoh transfer. * It 
applies to cases where the mortgagee pur¬ 
ports to transfer what he is not compe¬ 
tent to alienate, that is an interest greater 
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than that of a mortgagee, aDcl it pre¬ 
supposes a mortgage with possession or 
followed by possession as a necessary in¬ 
cident or ingredient of it because a mort¬ 
gagee who is not in possession cannot 
transfer possession to another or give 
what he does not possess. If the mort¬ 
gagee acquires possession in some other 
capacity, the transfer of possession will 
1 be deemed to have been made in the 
capacity, in which it was (rightly or 
wrongly) acquired and such acquisition 
; cannot be attributed to the mortgage, 
where the mortgage itself is a simple 
(mortgage or a mortgage not entitling the 
mortgagee to possession by virtue of its 
Incidents or terms. 

In this case the villages in question 
were purchased by Seth Lachmi Das at 
auction sales in execution of certain dec¬ 
rees for money against Thomas Brown 
Skinner who w T as afterwards found to 
have had only a life-interest therein. It 
is stated on behalf of the mortgagee that 
ho got possession after the auction-pur¬ 
chases in 1872; but the plaintiff states 
(para. 8 of the plaint) that the mortgagee 
used to manage the property and make 
collections under the usufructuary mort¬ 
gage effected by Thomas Brown Skinner 
on the l()th November 1807 in lieu of the 
moneys due on the mortgage of the 1st 
September 1803, and certain other mort¬ 
gages and inasmuch as the mortgage of 
the 10th November 1867, cannot he 
deemed to operate beyond the lifetime of 
Thomas Brown Skinner, the possession of 
the mortgagee must he deemed to have 
continued after his death under the 
mortgage of the 1st September 1863 now 
sought to ho redeemed. There was a 
provision in the mortgage deed of the 1st 
September 1863, entitling the mortgagee 
to obtain possession if the principal and 
interest due thereon were not regularly 
paid. During the previous litigation 
which went up to the Privy Council it 
dues not appear to have been disputed 
that the mortgagee was placed in posses¬ 
sion of the mortgaged pnqurty by Thomas 
Brown Skinner under the mortgage of the 
10th November 1867 and as that mortgage 
failed to he operative beyond the life-time 
of Thomas Brown Skinner who died in 
1000, it follows that the possession of 
the disputed villages qua the mortgagee's 
interest must be deemed to have been 
held after that date under the mortgago 
of the 1st September 1863, which if 


sought to re Day. The mortgagee, how¬ 
ever, believed to have acquired the inter¬ 
est of toe mortgagor by his purchases at 
auction sales of 1872 and 1873 in execu¬ 
tion of the decrees for money held by cer¬ 
tain othor persons against Thomas 
Brown Skinner ; and the real position of 


the rights of the parties was not discover¬ 
ed till the correct construction to be 
placed on the will of Thomas Skinner was 
determined by their Lordships of the 
Privy Council on the 4th March 1613. 
Till then the period of limitation allowed 
by Art. 134 of the Indian Limitation Act 
for a suit for possession of immovable 
property mortgaged and then transferred 
by the mortgagee to another person for 
valuable consideration had not expired ia 
respect of the transfer made by Seth 
Lachhman Das of what was described as 
an absolute rignt in favour of the Nawab 
of Him pur or that made by the latter in 
favour of Naunihal Singh. The object of 
Art. 134 is to protect transferees for 
value who have purchased an interest 
larger than that possessed by the trans¬ 
feror and have been allowed to remain in 
possession and enjoyment of such larger 
interest for a period of more than }'A 
years. In the matter of the mortgaged! 
properties so transferred, it controls 1 
Art. 148 of the Indian Limitation Act iD 
the same way as it CDntrols Art. 140. If 
the mortgaged property is in possession 
not of the mortgagee but in that of a 
transferee from him who claims to have 
purchased larger interest therein for con¬ 
sideration, what a man is not allowed to 
do under Art. 148 of the Indian Limitation 
Act he cannot he allowed to do under 
Art. 140 after such possession has been 
held for more than 12 years. The ques¬ 
tion is not free from difficulty bub in view 
of the equities of the case and the long 
and continuous litigation which the trans¬ 
feree had to face both before his posses¬ 
sion of 12 years was completed and after 
it, there is no ground for allowing the re¬ 
mainderman to oust him after such 
period has expired. It may be that 
Richard Eo3s Skinner was suing for pos¬ 
session of the disputed property as much 
in his own interest as that of his succes¬ 
sors, but the order refusing to allow subs¬ 
titution after his death was nob challeng¬ 
ed and allowed to become final and a re¬ 
mainderman who 9ues for the redemption 
of the mortgage cannot escape the conse¬ 
quences which Art. 134 prescribes. 
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In regard to the ether matters raised 
n either of these appeals I have nothing 
to add to the decision of my learned col- 
ieague with which I am in agreement. I 
agree, therefore, in the order proposed. 

Decree modified . 
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Unfit) and others —Defendants'—Appel- 
Unts. 



Shankar hot and others —Plaintiffs— 
Respondents. 

Second Appeal No. 900 of 1 1923, Decid¬ 
ed on 10th January 1925, against a 
decree of the Sub.-J., Ghazipur, D - 10th 
February 1923. 

(a) Cirll P. C., S. 100 —Tenants whether entitled 
it) sell site of house is mixed question of late and 
fad. 

The question whether by custom a tenant is 
f.ntitled to transfer the site of his house in the 
village abadi is a mixed question of law and fact 
»».nd in the second appeal the question of suffici¬ 
ency or insufficiency of the evidence iu support 
of such a custom mav be gone into. 30 All. 311, 
Poll. ' [P. 718, C. 2] 

(?>) Custom—Question whether tenant in village 
'M,n alienate land and house in volves question of 
hltle. 

A custom as to whether tenants in a village 
nan alienate land and house involves a title and 
no question of the reasonableness or unreason¬ 
ableness of the custom can arise. 19 A. L. J. 1U4. 
Poll. [P. 718. C. 2] 

(c) Custom—Alienation of house and site — Resi¬ 
dents in Pandauli though not co~sharers can al¬ 
ginate. 

Ordinarily in a purely agricultural village, the 
v-amindar is the owner of every bit of land in 
the village and whoever asserts that a mere re- 
cident in the village, not being a co-sharer, is 
entitled to sell the site of his house must prove 
his case by weighty evidence. [P. 718, C. 2j 

In the village Pandauli, District Gazipur, the 
occupiers of the vi lage are entitled to sell the 
houses as they stand viz., the material and the 
«ite. [P. 719, C. 2] 

M. A. Aziz —for Appellants. 

S. N. Sen —for Respondents. 

Judgment.—The respondents brought 
•the suit, out of which this second appeal 
has arisen, for recovery of the site of a 
house sold along with the building stand¬ 
ing thereon by the Appellant No. 4 in 
favour of the other appellants. 

It appears that the respondents were 
CQ-sharers in the village of Pandauli and 


on a partition, they obtained exclusive 
ownership over that portion of the village 
in which the house in suit was situated. 
The respondents were dissatisfied with 
the sale and contended that the site was 
their property and could not be disposed 
of by the Appellant No. 4 who, they said, 
was a mere tenant. They asked for re¬ 
covery of possession and alleged that they 
had no objection to the purchasers remov¬ 
ing the materials of the house. 

The vendor did not enter appearance. 
The vendees, however, contested the suit 
on the ground that there was a custom in 
the village by which the residents wore 
entitled to sell their houses along with 
the sites. 

The Court of first instance came to the 
conclusion that the custom contended for 
on behalf of the appellants existed and it 
accordingly dismissed the suit. The 
Court of First Appeal, viz., the learned 
Subordinate Judge, came to the conclusion 
that the evidence was insufficient for 
establishing the custom and he decreed 
the suit, allowing two months’ time to 
the appellants to remove the materials. 

The question raised being a mixed one 
of tact and law, vide Bain Bilas v. Lai 
Bahadur (1). 1 allowed the question of 

sufficiency or insufficiency of the evidencel 
to bo discussed. 

It has been definitely held in this Court 
[see Faiyaz All v. Bekhab Das (2)] that a 
custom like the one set up is not an in¬ 
valid custom, indeed, the custom comes 
only to this : that the occupier of a house 
is also the proprietor of the site. It 19 
really a question of title and, therefore, 
no question of the reasonableness or 
unreasonableness of the so-called custom 
arises [see also the judgment of Aikman, 

J., in the Full Bench case of Bam Bilas 
v. Lal Bahadur (1) referred to.] 

It has been held in this Court that 
ordinarily in a purely agricultural village, 
the zamindar is the owner of every bit 
of land in the village and whoever asserts 
that a mere resident in the village, not 
being a co-sfcarer, is entitled to sell the 
site of his house must prove his case by 
weighty evidence. Tn the case before me. 
it appears that the village Pandauli is a 
very big one and is also a very ancient 
one. The waijb-ul-arz of the year 
1867, a copy of which is on the record,’ 

“(Tfl I908J 30 A11 ' Su^OOOS)' aTw.n. Ti2^5T. 

Lu J. 456=4 M.L.T. 1G9 (F. B.) 

(2) [1921] 19 A.L.J. 104=61 I. C. 24. 
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shows that the tradition is that the 
village was founded 500 \oars ago. The 
learned pleader for the plaintiffs, in the 
Court of first instance, admitted that the 
village had a population of about 1,300 
souls, out of whom 300 to 400 persons 
were not agriculturists. The waijb-ul-arz 
also gives a list of the several professions 
held by the residents of the village. This 
list will show that many of the residents 
were not agriculturists. 

It cannot then he contended that all 
the residents of the village, who are not 
co-sharers, were there in the village for 
the purpose of cultivating the zamindar's 
lands and were, therefore, settled in the 
village for the benefit of the land-holders. 
There is a provision in para. 15 of the 
waijb-ul-arz and it throws some light on 
the question now before me. It lays 
down that subsequent to the drawing up 
of the wajib-ul-arz whoever would want 
to reside in the village must obtain per¬ 
mission from the landlords for the pur¬ 
pose. It is silent as to what are the 
rights of the villagers who had already 
been residing in the village from before 
the preparation of the waijb-ul-arz. 

In this state of things we have to con¬ 
sider the evidence adduced on behalf of 
the appellants. They have produced no 
less than 19 sale-deeds, registered and 
unregistered, by which the residents of 
the village not being co-sharers, have sold 
their houses, sites and materials to co- 
sharers and non-co-sharers and in virtue 
of which purchasers have occupied houses 
along with the sites. The learned Judge 
of the Court below has remarked that only 
in one case the site is specifically men¬ 
tioned. But there would be clear differ¬ 
ence between the language of sale-deed 
of a house in its entirety and that of the 
sale-deed of mere materials of a house, 
which the purchaser would remove, as 
soon as*the sale is completed. I have 
heard most of the sale-deeds and I am 
clearly of opinion that they purported to 
transfer not only the materials hut also 
the sites. The houses were described as 
‘ owned and possessed" by the vendors 
and they were sold as the absolute pro¬ 
perty of the transferors. These sale- 
deeds range from 1872 to 1920. Only 
three of these sale-deeds are less than 12 
years old. Not a single instance has been 
cited in which these sales were ever ques¬ 
tioned. 


In addition to tho sale-deeds no less 
than seven witnesses have been examined 
to prove tho so-called custom and three of 
these are co sharers in the village. The 
co-sharers are Ahmad Ali, aged 65, Abdul, 
Karim, aged 45 and Abdul, aged 45. The 
witness Ismail once owned a share in tho 
village. All these witnesses have sworn 
that they themselves have purchased 
houses owned and occupied by the runts 
and that they have continued to be in 
possession of the properties purchased. 

On behalf of tho plaintiffs not' a scrap 
of evidence has been adduced to explain 
such a heavy body of transact.ions and 
evidence adduced on behalf of the appel- 
ants. 

Having regard to the history of the 
villago, in my opinion, the evidence is* 
overwhelming to establish the appellants! 
contention that the occupiers of fchej 
village sites are entitled to sell the houses’ 
as they stand, viz., the material and tho 
site. 

It has nowhere been alleged that the 
vendors' predecessor-in-tible occupied the 
village after the wajib-ul-arz of 1867 h id 
been framed. No special tenancy subse¬ 
quent to the wajib-ul-arz has been proved. 
Indeed, para. 2 of tho plaint would in¬ 
dicate that the ancestor of the Appellant 
No. 4 was an ancient resident of the 
village. 

I accordingly allow tho appeal, set aside 
the decree of the lower Court and restore 
the decree of the Court of first instance, 
dismissing the suit. The appellants will 
have their costs in this Court and in the 
Court below. The counsel’s fees in the 
Court will he calculated on the higher 
scale. 

Appeal allowed . 
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Lindsay and Kanhaiya Lal, J.J. 

Kamoda Singh —Appellant. 

v. 

Ramchand and others —Respondents. 

# Second Appeal No. 1420 of 1923, De¬ 
cided on 12th February, 1925, against 
the decree of tho Sub. J., Muttra. 

Pre-emption —Wajib-ul-arz— Classes mentioning 
priority among pre-emptors—Priority applies to 
cases inter se. 

Where a wajib-ul-arz classified the preeinptors 
ae first class of own brothers the second class cf 
cousins and nephews, the third class, co-sharers 
in the same patti ; tho fourth class of co-sharers 
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in the thok , and the last class of co-sharers in 
the village. 

Heidi that on the language of the wajib-ul. 
arz these classes were set out in order of pre¬ 
ference and that it did provide for pre-emption 
inter se between the various classes specified 
therein and therefore a sale to a parson in the 
third class was liable to be pre-empted by a 
person in the second class. 19 A. L. J. 903, Dist. 

[P 720 C 1] 

N(train Prasad Asthana —fer Appellant. 

Akhail Nath Sanyal —for Respondents. 

Lindsay, J.—There is no question in 
this case as to the existence of the right 
of pre-emption but the questioni3 whether 
under custom as recorded, the plaintiffs 
had a better right to pre-empt than 
the vendee-appellant. 

It appears that the plaintiffs pre- 
emptors are co sharers in the same 
khewat and patti with the vendor. The 
vendee on the other hand, is a co-sha-er 
in a different thok. 

The wajib-ul arz lays down that a 
claim for pre-emption can he made when 
a co-sharer proposes to sell hie property 
and it sets out a number of classes of per¬ 
sons in order who will be entitled to 
claim pre emption. 

The first class entitled to pre-empt 
consists of own brothers ; the second class 
of cousins and nephews ; the third class, 
co-sharers in the same patti ; the fourth 
class, of co sharers in the thok ; and the 
last class consists of co-sharers in the 
village. It is not to be doubted that on 
the language of the wajib-ul-arz the30 
classes are set ouc in order of preference ; 
the strongest claim to pre-emption being 
awarded to the first class ; the second 
strongest claim to the second class, and 
so on. After these classes have been 
mentioned, there is a statement in the 
wajib-ul-arz that if no person in any of 
the classes desires to take the property 
then the vendor is to he at liberty to 
sell to a stranger. 

We have not the slightest doubt in our 
minds that the record, as here set out, 
does provide for pre-emption inter se 
between the various classes who are 
specified. It is only by holding thn view 
that we can give full effect to the words, 
(liuwal , phir , phir. 

The case of Mathura Sitigh v. Bam Lai 
Singh (l) has been referred to. There, 
on language which had some resemblance 
to the language which we are now con¬ 
sidering, it was held that there was no 

(1) [1921] 19 A. L. J- 903 -64 I. C. 486. 
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right of pre-emption inter se between the 
classes of persons who are mentioned in 
the wajib-ul-arz. It was held that a 
right to pre-empt only arose in case there 
was a sale to a stranger and that the 
recital in the wajib-ul-arz merely indica¬ 
ted the various grades of persons who 
could put forward a claim to pre-emption 
in case the sale was to a stranger. 

We could not extend the principle of 
that decision beyond the facts as they 
are set out in the judgment of the report¬ 
ed case, and in fact in subsequent cases 
this judgment has been dissented from. 
An instance may be found in the cases 
reported in Dhanraj Misir v. Bameshwar 
Misir ('l). 

We think it clear that the judgment of 
the dourt below in this case was correct 
and that on the terms of the wajib ul-arz 
the plaintiff was entitled to preference 
over the defendant. The appeal therefore 
fails and we dismiss with costs including 
in this Oourt-fees on the higher scale. 

Appeal dismissed. 

(2) 1924 All. 227=46 All. 170 21 A. L. J. 928 
-5 L. R. A. Civ. 14. 
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SULAIMAN AND MUKERJI, JJ. 

Aziz Banu —Defendant—Appellant. 

v. 

Mohammad Ibrahim Husain —Plain¬ 
tiff— Respondent. 

Second Appeal No. 163 of 1923, 
Decided on 23rd April 1925, from the 
decision of the Dt. J., Agra. 

★ (a) Practice—Parties not governed by same 
personal lair—Case should be decided according 
to the law of defendant. 

It is a well-settled rule that the law to be 
observed in the trial of suits shall, in the 
absence of any enactment or usage having tbe 
force of law, be the law of the defendant, and 
in the absence of any specific law and usage, 
justice, equity and good conscience. 

(b) Muhammadan Law—Difference of opinion 
between different jurists—Traditions need not 
be examined—Opinions of recognized jurists 
will prevail. 

When there is difference of opinion among 
the jurists the point in dispute cannot be 
decided by Courts sitting s-> many centuries 
afterwards by the examination of traditions 
only. Reliance must be placed on the opinion 
of recognized jurists who alone could have 
undertaken tbe task of sifting the traditions 
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and, incase of divergence, on their comparative 
supariority. [P 723 C 1] 

(c) Muhammadan Law (Shiah) — Authorities— 
Text-books —Sharaya-ul-Islam is most authorita¬ 
tive. 

The Sharaya-ul-ls\am is the most authorita¬ 
tive text-book of the Shiah Law. 14 All. 429 
(F. B.) Bel on. [P 723 C 2] 

★ ( d ) Evidence Act. S. 45— Interpretation of 
of law—Law of the land — Courts themselves 
should interpret—Evidence of experts is Inadmis¬ 
sible—Foreign Law—Opinions of experts arc 
admissible. 

It is the dutv of Courts themselves to inter¬ 
pret the law of the laud and apply it and uot to 
depend on the opinion of witnesses howsoever 
learned they may be. It would be dangerous 
to delegate their duty to witnesses produced by 
either party. Foreign law, on the other hand, 
is a question of fact with which Courts in 
British India are not supposed to be conversant. 
Opinions of experts on foreign law are therefore 
allowed to be ad nitted. [P 727 C 1 & 2] 

( e ) Practice—Authorities — Divergent opinions — 
Those in conformity icith equity, justice and good 
conscience should be accepted. 

It is the duty or Courts, iu cases of 
divergsat opinions, wheu it seems impossible 
to ascertain the co noaracive merits of the 
authorities, to accept the view which is more 
in accordance with equity, justice and good 
conscience. [P 728 C 2j 

★ ★ (/) Muhammidan Luo—Marriage of 
Sunni with Shiah is not illegal. 

The marriage of a Shiah girl with a Sunni 
husband is not absolutely illegal so as to make 
it void, it is only obnoxious. (Muhammidan 
text3 discussed at length.) (> W. It. 88, lief. to. 

[P 72 S C 2] 

(g) Muhammadan Lav — Marriage—Shiah girl 
married to Sunni husband l.y her father as guar¬ 
dian—Marriage is not void--She r an exercise 
op'lon of puberty be fore consummation. 

If a minor Shiah girl has been given away m 
marriage by her father while of non-age, when 
it was impossible for her to hive any voice in 
the matter, and on attaining puoerty she 
considers the marriage to be repugnant to her 
religious sentiments and grossly disadvantage¬ 
ous to herself, it. would be contrary to all rules 
of equity or justice to force such marriage on 
her and thereby compel lnr to live with a 
person who ia abhorrent to her. She must be 
allowed the option to repudiate it. If she 
allows the marriage to be consummated, or in 
some other way ratifies the marriage then her 
option of puberty would go away and the 
marriage would be a perfecclj valid marriage 
and her issue legitimate. [P 729 C 2] 

S. A. Haidei —for Appellant. 

S. B. Johari and Bishambhar Diyal — 

for Respondent. 

Sulaiman, J.— This is an appeal by 
Defendant No. 1 arising out of a suit for 
restitution of conjugal rights. The plain¬ 
tiff’s case was that the Defendant No. 1 
was married to him on the 25th of Sep- 

1925/A 91 & 92 


tember 1918 on a deffered dower amount¬ 
ing to Rs. 500 plus 2 dinars by her father 
acting as her guardian, hut that she and 
her relations, the other defendants, were 
now refusing to send her to the plaintiff. 
The defence taken by the defendant ap¬ 
pellant was that she was not aware of 
the alleged marriage, that her father had 
never consented to it, and that she being 
a Shiah and the plaintiff being a Sunni, 
no legal valid marriage could have been 
contracted and, lastly, that on attaining 
puberty she had repudiated the marriage. 

The trial Court had decreed the claim. 
It found that the Defendant No. 1 was 
duly married to the plaintiff and her own 
father had acted as her guardian. It 
further found that the marrnge of a 
Shiah with a Sunni was not illegal and 
had also held that the marriage having 
been performed by the defendant’s own 
father she could not repudiate it, even 
though as a matter of fact she did so 
repudiate. 

On appeal the lower appellate Court 
has continued that decree. It has held 
that the marriage was in fact performed 
with the consent of the father and that 
the difference in the religions of the 
parties did not make the marriage void. 
Before it the hading as to her having 
exercised the option of puberty was not 
challenged and n held that though, where 
a father fraudulently or negligently con¬ 
tracted fcis minor child in marriage, the 
marriage was voidable at the option of 
the minor ; nevertheless in this particular 
case there was no evidence to accuse the 
father either of negligence or of fraud. 

In second appeal two points have been 
urged on behalf of the defendant : (l) 
that under the Shiah Law the marriage 
of a Shiah woman with a Sunni husband 
was illegal and nullity ; and (2) that* in 
any case, such marriage was voidable. 

As some argument has been advanced 
on behalf of the respondent on the point, 
it is necessary to state that, in my 
opinion, the personal law which ought to 
he considered in the case should be the 
personal law of the defendant. The 
plaintiff desires to force an alleged mar¬ 
riage on the contesting defendant. The 
defendant is, therefore, entitled to say 
that under the law by which she herself 
is governed such a marriage was void or 
voidable. It would be grossly unjust to 
decree the claim on the strength of the 
personal law governing the plaintiff. It 
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is a well settled rule that the law to 
be observed in the trial of suits shall, in 
the absence of any enactment or usage 
having the force of law, be the law of 
the defendant , and in the absence of any 
specific law and usage, justice, equity and 
good conscience. Furthermore under 
S. 37, sub-clause (2) of the Bengal, 
N. W. P. and Assam Civil Courts Act the 
Court, in cases not provided for under 
sub-clau 3 e (1), has to act according to 
justice, equity and good conscience. 
There can be no doubt that justice, equity 
and good conscience require that the 
question of the validity oi the alleged 
marriage must be determined according 
to the 'personal law of the defendant, 

that is the Shiah Law. 

If the first question were to be answered 

on the authorities of Shiah Law available 
in the English language, the answer can 
only he in the negative, that is to say, 
that a marriage between a Shiah woman 
and a Sunni husband is not illegal. 

There can be no doubt that there has 
been a divergence of opinion among the 
Shiah jurists. According to the one set 
of commentators the equality in respect 
of Islam is the only condition necessary 
for the validity of the marriage.. Accord¬ 
ing to another set equality in Islam 
alone is not sufficient, hut there must, also 
be equality in Iman. Iman in the Shiah 
text-books is used in a special sense so 
as to distinguish the Shiahs from Sunnis 

or other sects of Islam. 

Mr. Baillie’s Digest of Mohammadan 
Law, Vol. II, is composed mainly of 
translations from the Sharaya-Islam 
which had been made and published at the 
suggestion and with the aid of the Nawab 
Saiyed Muhammad Husain, Khan Baha¬ 
dur Tuhawur Gunj, who was himselt a 
Shiah. Mr. Baillie had also access to 
the'Digest of Shiah Law compiled under 
the superintendence o? Sir William Jones. 
At page 34 of Vol. II Mr. Baillie stites 

as follows:— . . 

“ Equality is a condition in marriage, 

that is in respect of Islam or the general 
irofession of the Mussalman religion. 
Whether it is also a condition in respect 
of Islam, or true belief, is a question oi 
which there are two traditions , but 
according to the most notorious or gene¬ 
rally received of these, equality in respect 

of Islam is all th it i 3 required.’’ 

Mr Sham a Charan Sircar, in his Tagore 
Law Lectures, has extracted the princi¬ 


ples of Shiah Law from the Sharaya-ul- 
Islam and occasionally from the Rouzat- 
ul-Ahkam, Mafatih Irshad and Tahrir-ul- 
Ahkam, which he considered books of 
‘paramount authority among the 
Imamias. ” On points difficult and doubt¬ 
ful he invariably consulted the learned 
Mujtahid of Lucknow who wis with the 
ex-King of Oudh. He ha3 not merely 
adopted the translations of Baillie, but 
has checked them himself. In his 
Lecture No. 13 he says: 

‘Equality is a condition in marriage, 
that is in respect of Islam, or the general 
profession of the Mohammadan religion.” 

A 3 to the necessity of Iman, he, on the 
authority of Sharaya-ul-lslam, says: 

' The most notorious of the two tradi¬ 
tions is that equality in respect of Islam 
is all that is required.” 

He, however, quotes Tahrir-ul-Ahkam 
to say that the man’s ability to support 
the woman is a condition in addition 
to that of Islam. 

Mr. Ameer Ali,in preparing his Moham¬ 
madan Law of the Shiah School, has 
made use of Mabsut, Nihaya, Istibaar, 
Intisar, Hidaya, Sarair, Ghunia, Sharaya- 
ul-lslam, Jawahar-ul-Kalano, .Jama-ush- 
Shittat anl Siratun Nija: (vide Vol. I, 
p. 32). In Vol. II, at page 416, his con¬ 
clusion on this disputed point of Shiah 
Lai i3 : 

’‘Islam and ability to support the wife 
are the two necessary conditions to con¬ 
stitute a well assorted marriage. A 
Muslim possessed of sufficient means to 
maintain a wife may among the Shiahs 
marry any Muslim woman without ques¬ 
tion of lineage or rank ; for are not, it is 
pertinsntly asked, all Muslims equal ?” 

This statement of the law is based on 
the authority of Sharaya and Jama ush- 
Shitfcat. Again at page 450 he remarks: 

“As regards equality two conditions 
alone are insisted upon : 

(i) Equality in respect of Islam, in 
other words, the general profession of the 
Islamic religion; and (ii) ability to support 
the wife. ” 

At page 27 he ha3 remarked generally: 

“Sunnis and Shiahs may validly inter¬ 
marry without any change of sect or 
communion. ” 

Mr. Tyabji in his principles of Moham- 
madan Law, paragraph 80, when con¬ 
sidering whether a marriage should not 
be avoided on the ground of inequality, 


1 


1925 Aziz Bind v. Mohammad Ibrahim Husain (Sulaiman, J.) Allahabad 7A3 


aays that tho Shiah Law requires equa¬ 
lity oti'y in regard to Islam. 

In the case of Syed Gholcim Husain v. 
Musammat Setabak Begam (l), a Bench 
of the Calcutta High Court had to 
•decide the question as to whether a 
Sunni could marry a Shiah woman. 
They remarked that they could nowhere 
find that a Sunni was incapacitated from 
marrying a Shiah and accordingly held 
that the marriage was good. That case, 
however, may be distinguishable on the 
ground that it was the defendant, a re¬ 
presentative of the husband, who was 
pleading the invalidity of the marriage of 
the plaintiff. 

The learned advocate for the ap¬ 
pellant, who has argued the case 
with great ability, realised that he 
had to face all these authorities. The 
line of argument adopted by him was 
that all the above-mentioned authorities 
are substantially based on the Sharaya- 
ul-Islam, but that the view of its author 
has not been accepted by a number of 
other eminent jurists. His contention, 
therefore, has been that in face of the 
other authorities which outweigh 
Sharaya ul-Islam, the marriage should 
be held to be void. 

That it was likely that a divergence of 
opinion might arise becomes at once ap¬ 
parent when it is appreciated how the 
authenticity of traditions came to be 
examined centuries afterwards. Differ¬ 
ences of opinion were quite natural. 
When suci differences arose among the 
Sunni jurists Imam Abu Hanifa, Imam 
Malik, Imam Shah and Imam Hanbal, 
who flourished in the first and the second 
centuries of the Hijra, it is not at all 
surprising that differences of opinion 
arose among the Shiah jurists also of 
whom the earliest jurists, whose book is 
in existence, namely, Ali Mufid, flourish¬ 
ed in the third and the fourth centuries. 
The point in dispute cannot now be 
decided by Courts sitting so many cen¬ 
turies afterwards by an examination of 
traditions only. Reliance must be 
placed on the opinion of recognised 
jurists who alone could have undertaken 
the task of sifting the traditions of and, in 
cases of divergence, on their comparative 
superiority. 

The first difficulty in our way is that 
all the authorities referred to by the 
various commentators are not available 
~ (1) [1866] 6 W. R. 88. ~~~~ 


to us. It is, therefore, impossible to find 
out exactly how many authorities are 
one way and how many the other way. 
Even most of the books which have been 
made use of by Messrs. Baillie, Sbama 
Charan Sircar and Ameer Ali, have not 
been laid before us. It is, therefore, not 
an easy task to say that the conclusion 
at which these learned authors arrived 
was necessarily wrong or that it was not 
supported by authorities other than 
Sharaya-ul-Isla n. Another danger that 
has to be guarded against was pointed 
out by their Lordships of tho Privy 
Council in the case of Abdul Fatah 
Ahmad I shah v. Rnssomoye Dlmr 
Chowdhry (2) and the case of Bagar Ali 
Khan v. Anjiiman Ira Begam (3). In 
the last-mentioned case their Lordships 
remarked : 

“That danger is equally groat whether 
reliance be placed upon fresh texts ue>i;ly 
brought to light or upon fro-h logical in¬ 
ference? newly drawn from old and 
undisputed texts. ” 

It is, therefore, dangerous to depart 
from the view of the law which 
his remained unchallenged for at 
least over half a century and which 
is to he found in the Sharaya-ul Islam, 
the hook of the highest authority in 
India, merely because some other authors 
have taken a contrary view. 

As to the Sharaya-ul-Islam, Mr. Baillie 
in his Vol. II, p. 26, has said that it is 
a work of the highest authority. Mr. 
Sbama Charan Sircar has called it a 
work of the highest authority, at least 
in India, and more universally referred 
to than any other Shiah Liw hook and 
the chief authority for the law of the 
Shiahs in India. Mr. Ameer Ali, in his 
introduction to Vol. I at page 31, has 
pointed out that the Sharaya-ul-Islam is 
a well-known work on the Shiah Law 
on which several commentaries are in 
existence. It is true that according to 
Mr. Ameer Ali the narrow conceptions 
of the author of Sharaya-ul-Islam have 
by gaining ground, stopped all growth, 
but this is bound to be so when conclu¬ 
sions are based on traditions- which 
cannot alter by mere lapse of time. 
Mr. Ameer Ali has himself in his book 
largely relied on Sharaya-ul-Islam. In 

(2) [1895] 22 Cal. 619=22 I. A. 76=G~^7 

572 (p. C )• A# 

(3) [1903) 25 All. 236=30 I. A. 94=7 C.WN 
465=5 Bora. L. R. 410=8 Sar. 397 (1\ C.) 
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the case of Agha Ali Khan v. Altaf 
Hasan Khan (4), Mahmood, J.. in deliver¬ 
ing the judgment of the Full Bench, 
remarked at page 420 that: 

“ the Sharaya-ul-Islam is the most 
authoritative text-book of the Shiah 
Law.” 

In the case of Mahomad Ahid Ali 
Kumar Kadar v. Ludden Sahiba (5) the 
learned Judges of the Calcutta High 
Court, at page 286, were not prepared 
to doubt the correctness of the Sharaya- 
ul-Islam as a binding authority amongst 
the Shiahs in India. In the case of 
Nazir Husain v. Bafiq Husain (6) 
Piggot f , J., remarked that the impression 
which he gathered from the Full Bench 
case of Agha Ali Khan v. Altaf Hasan 
Khan (4) was that': 

the Sharaya-ul-Islam is the leading 
and the most weighty authority for the 
law applicable to the Shiah sect in 
India.” 

In the case of Khurshtd Husain v. 
Fyaz JIusain (7), Rafique, J., remarked : 

“ the opinion of the learned author of 
the Sharaya must carry greater weight 
than the opinion of other Shiah jurists, 
as he has been held by the Courts in this 
country from early time9 as the chief 
authority on the law of the Shiahs.” 

The learned counsel for the parties 
have not been able to lay before us the 
original text of the Sharaya-ul-Islam, but 
Mr. Agha Haider has placed before us 
the book called Jamaa-i-Razwi which 
purports to be a translation of the 
Sharaya published at Lucknow. This 
book shows that the extracts made by 
Mr. Baillie are accurate. There is a 
special section which deals with the cases 
of prohibition in marriage (liurmat). 
These are stated to be six in number. 
Among these six cases infidelity is men¬ 
tioned as one, but the subject of a 
marriage between a ‘ momina ” with a 
Muslim other than a “ Momin ” is not 
discussed at all. This discussion finds 
place separately under a heading “ Things 
connected with She contract ” (Lawahiq 
Aqd). These latter are seven in number. 
The first is equality. The learned author 
mentions that equality as a condition 

(4) [1892] 14 All. 429=^2) A. W. N. 1&7 
(F. B.). 

“ (5) [1387] 14 Cal. 276. 

i6j [1911] 8 A. L. J. 1154=12 I. C. 730. 

(7) [1914] 36 All. 289=23 I. C. 253=12 A. L. 
J. 417. 


in marriage means equality in respect of 
Islam. He then goes on to say that as 
to whether ‘ Iman ’ is also a condition 
is a question on which there are two 
traditions, the oust notorious being that 
Islam is all that is required. The text 
of Sharaya-ul-Islam is quoted and its- 
commentary Jwabir-ul-Islam shows that 
the translation by Baillie is perfectly 
correct. The original Arabic word in the 
text is Azhar which means most notorious. 
There can be no doubt that the author 
of Sharaya-ul-Islam has nowhere said 
that without ‘ Iman ’ the marriage would 
be a nullity or void, but later on he 
considers it “ Makruh.” Mr. Baillie has 
translated this word as abominable which 
is rather too strong a word. A better 
translation would be ' obnoxious ’ or 
hateful ’. An act which is makruh is 
not absolutely forbidden as “ haram ” 
would be, nor is there any sin in com- 
mittiog it, but it is to be deprecated and, 
as far as possible, to be avoided. Even : 
if there had been any ambiguity in the 
text of Sharaya which there is not, the 
fact fhat the question is not discussed 
under the heading “ Hurmat ”, that two 
traditions are mentioned by the author 
one of which is called the most notorious 
and that it is nowhere stated that the 
marriage is illegal or void, the conclusion 
would have been justified that the author 
did not consider such a marriage to be 
absolutely prohibited but only undesir¬ 
able. 

Mr. Agha Haider’s main contention is 
that in view of the other text-books 
the Sharaya-ul-Islam should not be 
considered an authority on the question 
before us. 

The first book relied upon by him is 
Sharah-i-Loma. Undoubtedly, this is a 
book of some authority iu the Shiah 
School. But when dealing with its 
comparative merit it is necessary to point 
out that this book is not mentioned in 
the lists of the authorities on Shiah Law 
prepared by Mr. Sham a Charan Sircar 
or by Mr. Ameer Ali, but Mr. Tyabji in 
his Muhammadan Law, 2nd edition, at 
page 86, doe3, however, mention it. 
Sharah-i-Loma Damishqiya is named 
Rauzatul Bahiah and is a commentary 
by Zain-ul-Abdin on Loma Damishqi 
by lbni Makki. The text Loma Damishqi 
itself is by no mean3 clearly in favour 
of the appellant. It merely says that 
leaf at (equality) is an accepted condition 
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in marriage and after diseasing the 
marriage with an infidel, or Nasib or 
Nasiba , the author morely says that: 

“ there are two traditions on whether 
the marriage of momina with ‘ Mokalif ” 
is valid.” 

It may very well be urged that had 
the author's view been that such a 
marriage i 3 absolutely illegal, he would 
not have contented himself by merely 
referring to the divergence of opinion and 
not saying that it is prohibited. 

But there is no doubt that the author 
of the Sharah-i-Loma, when dealing with 
the conditions of marriage his taken the 
view that equality (kafat) in marriage 
means equality both in Islam and Iman. 
He first says that the marriage with a 
Nasibi man or Nasibia woman is not 
valid as they are worse than Jews and 
Christians. He then goes on to consider 
the questioi whether the marriage of a 
momina with a mukalif from whatever 
sect of Islam he may be even though he 
be a Shiah other than Imamia, is oris 
not valid. Me quotes that there are two 
traditions on this point: one that it is in¬ 
valid, and the other that it is valid but 
hateful. The commentator himself pre¬ 
fers tiie first view. It i9 obvious that 
the view of the author of Sharah-i-Loma 
is an extreme view which would make 
not only the marriage of an Imamia with 
a man of every other sect of Islam invalid, 
but also her marriage wiih a Shiah other 
than the Imamia invalid. The author 
has, however, pointed out that the first 
view is based on three traditions : 

The Momins are equals of each other. 

If comes to you some one whose moral 
conduct (khalq) and religion you agree 
with then marry him. If you do not act 
like this there will be mischief on the 
earth and great trouble. A Momin does 
not agree with the religion of any one 
other than a Momin. 

An Arifa is not to be kept near any one 
but an Arif. 

The first two traditions are based on 
the sayings of the Prophet. As in the 
lifetime of the Prophet the different sects 
• did not come into existence at all, and as 
the special use of the word Momin by the 
Shiah jurists in relation to themselves is 
of a much later origin, it is obvious that 
the first two tradiiions cannot be said to 
be decisive on the question. The word 
Momin there obviously means Muslim 
■The third tradition is quoted from Imam 


Jafar Sadiq and uses the words Arif and 
Arifa. Now Sunnis and Shiahs both re¬ 
gard Plazrat Jafar Sadiq in high rever¬ 
ence. And there is nothing to show that 
the words Arif and Arifa were at that time 
used for Shiahs, and for the matter of 
that, it is not clear that even now they 
mean anything more than devout and 
pious persons. Literally Marifat mean3 
recognition. The learned Advocate lor 
the appellant has referred us to a more 
restricted meaning given to it in a legal 
lexicon ‘Majmaul Bahrain,’ but even that 
book does not suggest that the word arif 
is applied to Shiahs as a sect. 

Furthermore, the third tradition seems 
to be merely directory for Sheikh Tusi in 
his book Istibsar, third volume, page 990, 
has stated a tradition that Faizul ques¬ 
tioned Hazrab Abu Jafar as to whether a 
Nasib could marry an Arifa woman He 
replied ‘no,’ as a Nasib is a kafir’. Faizul 
then asked what about the case if any one 
other than a Nasib who is nob an Arif 
marries her. He replied 'one other than 
he is preferable fahabbo) to me’. This 
would also suggest that in the case of 
Nasib the marriage would be illegal but in 
the other case only undesirable. 

Besides basing his opinion on these 
three traditions, the learned author men¬ 
tions a further ground that a woman takes 
from the etiquette of her husband and 
may have his religion forced on her. 
Pteferring to the second view, he has 
nointod out that it was adopted with 
‘kavayabha by A1 Mufid, A1 Mohakkiq Ibn 
Saiyid on the ground that Iman was the 
same thing as Islam and that the ground 
for coupling with it the condition of Iman 
was weak because the traditions are 
either incomplete or weak and Majhul. 

It is interesting to note that we have 
had two printed editions of Sharah-i- 
Loma produced be I ore us. The marginal 
note on the edition produced by the 
learned advocate for the plaintiff when 
referring to the second tradition says 
that this does not involve the absolute 
prohibition of the marriage of any one 
other than the one mentioned therein. In 
the second edition there is a marginal 
note that sufficiently of Islam has been 
accepted by A1 Mufid Ali Mohakkiq and 
Ibn Hamza. And there is a further note 
that the second tradition has been criti¬ 
cised in Masalik inasmuch as it does not 
indicate the scope df the validity of 
marriage and that the joining of ‘khulq* 
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(conduct) with din (religion) in leaf at is 
not in accordance with the well-accepted 
doctrine. The marginal note adds that 
the idea is to indicate the husband in his 
perfection, and it is said that the prohi¬ 
bition of the marriage with any one other 
than that mentioned is not necessarily 
invalid. 

It 1 ias been contended hy the learned 
advocate for the appellant that the word 
Nasib means a Sunni and that, therefore, 
the marriage is void according to the una¬ 
nimity of opinion. He has cited before 
us a passage said to have been taken from 
Voi. II of Jawahar-ul-Kalam to show 
that a Nasib is not only one who hates 
the Ahlihait but also the followers of 
Ahlibail. He has, therefore, argued that 
Nasib stands for all sects of Islam other 
than Shiahs. 

But in view of misquotations from 
Vol. V made hy the translator for the ap¬ 
pellant, referred to by me hereafter, 1 am 
not prepared to take this passage as cor¬ 
rectly representing the opinion of the 
author (specially as in Vol. V he uses the 
word Nasib for a'particular sect and the 
woi d Mukhalif for all sects other than 
the one to which the author himself 
belongs) when Vol. II itself has not been 
laid before us. This contention is also 
contrary to the way in which the distinc¬ 
tion between Mukhalif and Nasibi is 
drawn in Sharah-i-Loma itself. Nasibi 
is a class hy itself, whereas Mukhalif may 
he a person belonging to whatsoever sect 
of Islam even though he be a Shiah 
(ghair Imamia). It is obvious that the 
word Mukhalif stands for all the sects 
of Islam other than the Shiahs and the 
Nasibis. ■ The distinction is made clearer 
still in Jamaa-i-Razvi (translation of 
Sharaya-uf-Islam) where it is pointed out 
that a Nasib is one who proclaims his 
hostility to Hazrat Ali and Ahlihait or 
one who though does not proclaim it hut 
whose hostility is evident from his con¬ 
duct. It gees on to add : 

The mere fact that he is a Mukhalif 
of the Imamia religion will nob make 
the rule as regards Nasibis applicable to 
him.” 

Mr. Ameer Ali, in his Vol. II, page 6, 
has pointed out that the enemies of 
Ahlihait are called Nasibis (rebels) or 
khawarij (irsurgents or deserters). In 
Lane's Arabic English Lexicon, Book I, 
part 8, Nawasib, NsCsibia and Ahlul Nasb 
are stated to be 


‘‘appellations of a sect who made it 
a matter of religious obligations to bear 
a violent hatred to Ali, the son of 
Abu Talif ; so called because they acted 
with hostility or enmity towards him 
and openly opposed him : they were 
a sect of the khawarj." 

Similarly in Farshang published by the 
Nawal Kishore Press of Lucknow Naivssib 
is said to be a sect of Mussalmans who 
bear enmity towards Hazrat Ali. It is 
clear that Sunnis who have a reverence 
for Haziat Ali and Ahlihait do nob com& 
under this appellation which is an histori¬ 
cal expression for a particular sect which 
never recognizes Hazrat Ali as the right¬ 
ful Khalifa. Tbis point will be made very 
clear when the next authorities are dis¬ 
cussed. 

The next book relied upon on behalf of 
the appellant is Jamaa-i-Abbasi by 
Bahauddin which, according Mr. Ameer 

Ah is. 

“ generally considered to be the work- 
of Bahauddin Muhammad Amili.” 

It is a book in the Persian language. 
A1 Muhakkiq has given six things as be¬ 
ing ha ram in marriage. This author,, 
however, gives eight things as being 
liar am in marrige. His classification 
does not, however, tally with that in 
Sharaya-ul-Islam. The sixth thing men¬ 
tioned by him is marriage of a Momina 
woman with a Sunni husband. He has r 
however, added that some of the Muita ~ 
bids regard it as only makruh. On the 
same footing with such a marriage are 
placed other prohibitions like the third; 
one, namely, marriage of a woman by her 
vakil to himself, and the seventh one r 
namely, destruction of articles which are 
given in sacrifice at the time of marriage 
knowing that the owner is not consenting. 

It is possible to suggest that the third 
prohibition would make the marriage only 
voidable, and the seventh one would have' 
no effect on the validity of the marriage 
at all. 

The next book Majmaul Bahrain ifr 
really a<n Arabic legal lexicon and is by the 
author of Jammai-Abbasi. In this the 
compiler has expressed the View that 
kafat means not only Islam, but Iman and 
the ability to maintain the wife. 

The next authority reiied upon is a* 
Persian book, Zakhiratul Maal, by Sheikh' 
Zainul Abdin of Karbala. In answer to 
the question as to whether the marriage' 
of a Sunni woman with a Shiah husband 
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or a Shiah woman with a Sunni husband 
is valid, the author says the first one is 
valid and the second one is invalid. He 
adds that some of the learned men have 
regarded the marriage of a Shiah woman 
with a Sunni husband as valid, but this 
is the weaker view. He goes on to add 
that if the marriage of a Shiah woman 
with a Sunni husband takes .place under 
ignorance of law, without purposely re¬ 
fraining from finding out that Jaw, then 
there is no sin, and the issue will be legi¬ 
timate. It is also said that if the marriage 
takes place under compulsion, there would 
be no sin. 

It is obvious that the author of Zakhi * 
ratal Manl does not consider that a 
Sunni is a Nasi hi for in that view he 
would not have upheld the marriage of a 
Shiah husband with a Sunni woman 
as valid ; for as to Nasibias there is a un¬ 
animity of opinion that an intermarriage 
is illegal. 

The next hook quoted is Alkah which 
also says that the marriage with A asibi is 
not valid. This book, in view of the 
meaning of the word Nasib as given in 
the dictionaries, i9 not in point, 

An extract from the fifth volume of 
Jawhar ui-Kalam has been quoted to show 
that it is illegal to wed a Shiah woman 
to a Nasib who declares his enmity with 
Ahailbait Dn a careful examination I 
discovered that the p\ssage embodying 
the view of the author of Jawahar-ul- 
Kalcn which is against the appellants 
contention had not been quoted. After 
discussing the two traditions and quoting 
the reasons for and against each, the 
learned commentator’s own conclusion is 
that in the matter of equality in marriage. 
Iman ist a synonym for Islam and is net 
used in its special meaning for the special 
meaning attached to Iman is of a later 
origin and is not accessary condition in 
marriage. In his opinion the validity rests 
on lcalma alone. Of course an exception 
is made in the case of Nasbis who are 
regarded as being outside the place of 
Islam, even worse than Christians and 
Jews. But it is pointed out that every 
Muklialif is not a Nasib. 

This exhausts the authorities relied 
upon on behalf of the appellant. 

Mr. Agha Haider has also tried to rely 
on the opinion of Maulvi Nasiri Sahib 
who apparently was examined in this case 
as an expert witness- In my opinion his 
evidence does not come within S. 45 of 


the Indian Evidence Act and is inadmis¬ 
sible. The Shiah Law on marriage is the 
law of the land and is in force in British 
India. It can by no means be called 
foreign law; nor such law is a science or 
art within the meaning of that section. 
It is the duty of Courts themselves to in¬ 
terpret the law of the land and apply it 
and not to depend on the opinion 
of witnesses howsoever learned they 
may be. It would be dangerous 
to delegate their duty to witnesses 
produced by either party. Foreign law, 
on the other hand, is a question of 
fact with which Courts in British India 
are not supposed to be conversant. 
Opinions of experts on foreign law are, 
therefore, allowed to be admitted. 

The learned vakil for the respondents 
has confessed that he has had no access 
to the text-books of Shiah Law, not even 
those to which there are references that 
they hold the view in his favour, because 
such books are not easily available. He 
has placed his reliance on the law to be 
found in the English commentaries and 
has urged that it is not fair to say that 
th 3-0 books are based merely on the 
Sharaya-ul-Islam. He has pointed out 
that Mr. Shama Charan Sircar and 
Mr. Ameer Ah have made use of a large 
numbsr of oilier books which have not 
been laid before the Court. lie has, 
therefore, urged that the conclusion at 
wnich these learned authors arrived must 
have been arrived at after an examination 
of all the leading books. Furthermore, he 
has contended that even if there are 
other books giving preference to the con¬ 
trary opinion, the authority of Sharaya- 
ul-Islam which has always been regarded 
as the most authoritative text-book so far 
at least as India is concerned, should be 
accepted. 

Sharaya-ul Islam is undoubtedly the 
most universally known authority on 
Shiah Law so far at least as India is 
concerned. The view of A1 Muhakkiq. 
its author, is undoubtedly that such a 
marriage is not illegal. It cannot be 
disputed that mixed marriages of this 
kind have existed and do exist in this 
country. The plaintiff’s witness, Ashiq 
Ali, who is an uncle of the contesting 
defendant, has stated that his own 
mother was a Shiah and his father a 
Sunni and that such mixed marriages do 
take place. Even the defendant, Mt. Aziz 
Bano, in her statement on oath, has 
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admitted that marriages between Shiahs 
and Sunnis do take place, though she has 
added that a Saiyid’s daughter is not sent 
to a Sunni. She has also admitted that 
her grand-mother’s relations are Sunnis. 
The existence of such marriages cannot 
he doubted. It is, therefore, a fair infer¬ 
ence to draw that the view of the author 
of Sharaya ul-Islam has been accepted so 
far as India is concerned and that the 
contrary view th it such a marriage is 
illegal has not been accepted here, though 
the fact that such marriages are not very 
common may he said to indicate that they 
are considered undesirable. To take the 
view that the rule laid down by the 
author of Sharaya-ul-Islam is not the 
correct law would have most far-reaching 
effect and I am by no means satisfied 
that A1 Muhakkiq’s view is not the 
correct view. His is a liberal view which 
considers that persons belonging to sects 
other than Shiahs are within the pile of 
Islam and there is equality between them 
so far as marriage is concerned. The 
view expounded by the author of Sharahi 
Luma would render illegitimate not only 
the children of a Shiah wife married to a 
Sunni husband hut also of all Imamia 
women married to Ghair Imamia Shiahs. 
It seems to me that it is now too late in 
the day to urge that the view of the 
author of Sharahi Luma should he 
accepted. 

As to the text hooks in Persian, I am 
by no means satisfied that in India they 
are of authority comparable to Sharaya- 
ul-Islam or Jawahirul Kalam, or for the 
matter of that, even to Sharai Luma. 

The fact that only on one occasion, 
when the point was raised, the Calcutta 
High Court decided against the invalidity, 
and that since then such a marriage has 
not been challenged, at least so far as the 
reported cases go, is very significant. 

The conclusion of Mr. Ameer Ali, who 
is well acquainted with the doctrines of 
Shiah Law, also carry great weight. It 
may further be pointed out that Tudball 
and Rafique, JJ., in the case of Khurshed 
Husain v. Fyaz Husain (7), had before 
them 19 authorities including Sharahi 
Luma and Jawahar-ul-Kalam on the one 
hand and yet they did not consider them 
to be of sufficient weight as against 
Sharaya-ul-Islam. In the present case 
even Jawahar-ul-Kalam supports Sharaya- 
ul-Islam. 


Even apart from all these consider¬ 
ations it is the duty of Courts, in cases 
of divergent opinion, when it seems 
impossible to ascertain the comparative 
merits of the authorities, to accept the 
view which is more in accordance with 
equity, justice and good conscience. 
Mr. Ameer Ali in his preface to the third 
edition at page 7 has referred to the 
important rule to which attention had 
been called by Sir William Jones that : 

When the great expounders of 
Musalman Law have enunciated divergent 
doctrines or expressed different opinions, 
the Judge administering Mussalman Law 
is to adopt the one most conformable to 
equity and the requirements of the 
times. ” 

Mr. Tyabji also in his book on Muham¬ 
madan Law, paragraph 11 ( a) pointed 
out : 

When Musalman jurists of authority 
have expressed dissentient opinions on 
the same question the Islamic Courts 
presided over by Kazia have authority to 
adopt that view which in the opinion of 
the presiding officer is most in accordance 
with justice in the particular circum¬ 
stances. ” 

And in paragraph 11 (b) he has con¬ 
sidered how the functions and powers of 
the Kazia are exercised by the Courts of 
British India. In this case there can be 
no doubt that the view that the marriage 
is not illegal is most conformable to 
equity and the requirements of the times. * 

I am, therefore, of opinion that the 
marriage of a Shiah woman with a Sunni 
husband is not absolutely illegal so as to 
make it void. 

There now remains to consider the 
second question as to whether such a 
marriage is voidable even though con¬ 
tracted by the father. Mr. Ameer Ali, in 
his Muhammadan Law, Yol. II, page 420, 
has on the authority of Jamaa-ush-Shittat 
remarked : 

\\ hen the contract is entered into by 
the father or in his absence by the nearest 
living paternal ancestor, the minor, 
whether male or female, has no optiDn on 
attaining puberty unless the contract is to 
the manifest disadvantage of the minor 
or has been carelessly or wickedly entered 
into , e. g., when the father of a girl has 
married her to a lunatic or an eunuch or 
if a boy has married him to a female who 
is unfit for connubial intercourse or has 
bound him to pay a dower which is 
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utterly beyond his means, the contract 
is subject to the minor’s option on attain¬ 
ing puberty. These examples are by no 
means exhaustive.” 

Mr. Wilson'in his note under paragraph 
88, when referring to another statement 
in Mr. Ameer Ali’s book that 
there seems to be a general consensus 
amongst all jurists that where a lather 
has acted wickedly or heedlessly the 
marriage is voidable,’ 

has said that a Muhammadan marriage 
being simply a civil contract this agrees 
with the general maxim of the English 
Law. Mr. Tyabji in paragraph 70 of his 

book says : 

The authorities of all sects of 
Muhammadan Law are agreed that where 
a father or paternal grandfather fraudu¬ 
lently or negligently contracts his minor 
child or grandchild in marriage, it is 
voidable at the option of the minor, on 
his or her attaining majority.” 

Further in paragraph (2 he has stated 
that the more approved Shiah doctrine is 
that the marriage contracted by a father 
or paternal grand lather on behalf of his 
minor child or grandchild is voidable by 
the minor on his attaining majority, if 
the father or grandfather has agreed to 
an improper dower. 

There is uo doubt that even on this 
question there is some divergence of opi¬ 
nion and there are two traditions as to 
whether the marriage contracted by the 
father is or is not absolutely binding. The 
learned counsel for the parties, however, 
have not produced before us any original 
texts on the question one way or the other. 
Mr. Baillie’s Digest, though it states that 
according to the more approved of the two 
traditions a young girl who has been 
given away in marriage by her father has 
no option after attaining puberty, does 
not expressly consider the case where the 
marriage is to the manifest disadvantage 
of the minor’or‘has been carelessly or 
wickedly entered into.’ As to this con¬ 
tingency the book is silent. W hereas both 
Mr. Ameer Ali and Mr. Tyabji have, as 
already mentioned, expressed the view 
that even in the case of a marriage per¬ 
formed by the father there is no absolute 
,finality. ■ It would be in accordance with 
eauity, justice and good conscience to 
accept the tradition which says that in 
f certain special cases there is an option 
i left to the minor boy or girl even though 


the marriage has been performed by the 

father or grandfather. 

I have already said that although there 
is a great divergence of opinion on the 
question of the validity of the marriage 
of a Shiah woman with a Sunni husband, 
there is absolute unanimity that such a 
marriage is at least makruh , that is to say, 
‘obnoxious,’ or hateful. It is considered 
makruh because of religious sentiments as 
well as the danger that a wife is likely to 
adopt the religion of her husband. It| 
seems to me that if a minor Shiah girl; 
has beea given away in marriage by her, 
father while of non-age, when it was im-j 
possible for her to have any voice in the, 
matter, and on attaining puberty she 
considers the marriage to be repugnant toj 
her religious sentiments and grossly dis¬ 
advantageous to herself, it would be con¬ 
trary to all rules of equity or justice to, 
force such marriage on her and thereby 
compel her to live with a person who i3 
abhorrent to her. When her religion says 
that such a marriage is abhorrent she 
must be allowed th§ option to repudiate 
it, if any option can ever exist. Had she 
allowed the marriage to bo consummated,! 
or in some'other way ratified the marriage 
then her option of puberty would have 
been gone and the marriage would be a 
perfectly valid marriage and her issue 
legitimate. But in this case it is an ad¬ 
mitted fact that ttere has yet been no 
consummation at all. .The finding of the 
first Court, which was not challenged 
before the lower appellate Uourt, is that 
she repudiated the marriage on attaining 
puberty. If, therefore, she had an option 
in the matter, the marriage has been 
avoided. In view of the rule of Shiah 
Law as laid down by Messrs. Ameer Ali 
and Tyabji, and in view of the fact that 
no texts expressly laying down a contrary 
opinion have been cited before us, I am 
bound to hold that the option of puberty 
existed in this case. 

It follows that, although I hold that 
the marriage of a Shiah woman with a 
Sunni husband, if entered into when the 
parties are of age or if performed by her 
guardian, and ratified by her on attaining 
puberty, is valid and legal and her off¬ 
spring are legitimate, I also hold that 
such a marriage, if performed by her 
guardian, no matter whether he is the 
father or the grandfather, is capable of 
being repudiated by her on attaining 
puberty because it may affect her religious 
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sentiment; and may therefore be said to 
be to her manifest disadvantage. This is 
ja liberal view t) take and is obviously in 
^accordance with justice, equity and good 
(conscience as well as the requirements of 
the times. 

1 may further add that even if a decree 
for restitution of conjugal rights coull 
have been passed, it would have been 
almost a futile one as under the amendiog 
Act No. XXIX of 1923 the defendant 
cannot even be detained in prison for dis- 
obedienee of a decree for restitution of 
conjugal rights. 

I would, therefore, allow the appeal 
and setting aside the decrees of the Courts 
below, declare that though the marriage 
was not illegal, yet the defendant had 
an option of repudiation which has 
been duly exercised, and that, in conse¬ 
quence, the marriage tie no longer 
subsists. She will of course have no 
longer and claim for any dower. 

Mukerji, J. —This appeal irises out of 
a suit for restitution of conjugal rights and 
raises a point of Muhammadan Law, the 
decision on which must have a far- 
reaching consequence. Owing to the 
importance of the point involved this 
appeal was laid before a Bench ol two 
Judges although it was ordinarily cogni¬ 
sable by a single Judge. 

The tacts involved are all admitted in 
second appeal. It has been found that 
the plaintiff Mohaqamad Ibrahim, who is 
the respondent in this Court, is Sunni by 
faith. He was married with the consent 
of her father to the appellant, Mt. Aziz 
Bano, who was a minor at the time of the 
marriage. Mt. Aziz Bano and her father 
both profess the Shiah faith. Aziz 
Bano, on attaining majority according to 
the Muhammadan Law (on attaining 
puberty) repudiated her marriage with 
Mohammac Ibrahim on the ground that 
Mohammad Ibrahim being a Sunni by 
faith, and Aziz Bano herself being a 
Shiah, the marriage was void in law. 
Mohammad Ibrahim wanted that Aziz 
Bano should come and live with him and 
therefore made atttempts to induce her 
father (the mother is dead) to sent away 
the girl to him. This being refused, he 
brought the suit out of which this appeal 
has arisen. 

The principal plea was that the marri¬ 
age was void in law. The Court of first 
instance found the issue in favoul of the 
plaintiff and its judgment has been upheld 


by the Court of first appeal which relied 
on tte case of Ghulam Husain v. Setabah 
Becju m (1). 

In this Court Mr. Agha Haider has 
contended that according to the true inter- 
pretation of Shiah Law, the marriage of 
a Shiah girl with a Sunni husband is 
absolutely void, although the marriage of 
a Shiah man with a Sunni girl will not be 
so. He has candidly confessed that so 
far a3 the authority of Sharya-ul-Islam ie 
concerned it is against him although it- 
holds that a marriage like this is 
“abominable'' or is to be detested. He 
argued that Sharya-ui-Islam was not the 
only book on Shiah Law and that for the 
simple reason that this was the only 
Shiah book that happened to be trans¬ 
lated and no o;her book was rendered 
accessible to the English knowing jurists,. 
Sharya-ul-Islam received the weight that 
was not really due to it. Mr. Agha 
Haider took us through several original 
texts in different books and it is due to 
him that we should examine what these 
books have to say. 

^ e then start with the fact that accord¬ 
ing to Sharya-ul-Islan and the rule of 
Shiah Law as recognized by English 
knowing authorities, viz., Ameer Ali r 
Shama Charan Sircar, Wilson and Tyabji 
there is no inherent bar to a Shiah of 
either sex contracting a lawful marriage 
with a Sunni of the opposite sex. The 
opinion of most of these jurists is based 
on Sharya-ul-Islam but the opinion of 
Ameer Ali is also based on the authority of 
Jame-ul-Shittat. Coming then to the 
authorities quoted by Mr. Agha Hiider 
the first book to be examined is Jame- 
ul-Riswi. It is reailv a Persian transla¬ 
tion of Sharya-ul-Islam which is in 
Arabic. According to the Shiah Law two 
things are necessary for marriage, viz. 
equality and the ability of the husband 
to support a wife. The question is : What 
is equality, that is to say, whether equa¬ 
lity of religion is enough or should there 
be equality of faith in the doctrines of 
Shiah faith as well ? On this point 
Jame- ul-Riswi says that there are two* 
views. The usual view is that the hus¬ 
band and wife both must be Muham¬ 
madans, that is to say, must profess the 
Islam faith, and that should be- enough 
for their marriage. Others say that as a 
woman generally follows her husband’s- 
faith, it is not desirable that a Shiah 
woman should marry a Sunni husband 
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and thus run the risk of losing her own 
faith by adopting that of her husband. 
Thus, in the opinion of the translator of 
Sharya-ul-Islam, as given out in Jame-ul- 
Riswi, the ‘better opinion' is that a Shiah 
woman should not marry a non-Shiah 
husband. The language that has been 
really used by the translator is to the 
effect that the marriage or ‘ nikah ’ of a 
Momina or a Shiah girl with a Nasib is 
invalid and is to be deprecated. Mr. 
Agha Haider argued that a Nasib is a 
Sunni. We asked the learned counsel to 
produce any authority to prove his state¬ 
ment. Mr.. Agha Haider relies on Maj- 
maul Bahrain to show that a Sunni is 
a ‘Nasib’. According to the Law Lexicon, 
Majmaul Bahrain, edited by the author 
of Jame-Abbasi. a ‘Nasib’, is one who 
shows enmity no 3 only to th6 house of 
the Prophet but also to those who are 
their followers, that is to say, the Shiahs. 
This exposition of law is sought to be 
based on a statement of Imam Jafar 
Sadiq the sixth Imam. But it is extremely 
doubtful if any such opinion can be hung 
on the short hadis’ of the said Imam. 
For Imam Jafar Sadiq said simply this 
that ‘ that rerson is a Nasib who shows 
enmity to the Abl-Bait or descendants of 
Mohammad.’ 

If we recall the history of the rise of 
the Muhammadan faith we find that the 
Nasibs were really the followers of 
Ommaya and his descendants who made 
war on Ahl-Bait or the descendants of the 
Prophet. The Sunnis fought the house 
of Ommaya and took away all the tem¬ 
poral power from them. Thus between the 
Sunnis and the original Nasibs no love 
was lost. Thus although Sunnis and 
Shiahs are not at all friendly, there is no 
real authority for the statement that the 
words “Nasibs and Kharjis apply to 
Sunnis pure and simple. On the other 
hand, the dictionary of Lane Pool does 
not give Sunni as one of the meanings of 
the word Nasib. To sum up. the author 
of Jacne-ur-Riswi, who is only translat¬ 
ing Sharya-ul-Islam, gives it as his 
opinion that it is not open to a Shiah 
woman to marry a Nasib. Giving full 
force to all that has been said by the 
author it does not follow that he prohibits 
the marriage of a Shiah girl with a Sunni 

husband. 

The next authority relied upon by Mr. 
Agha Haider is Sbarya Looma, S. 14. 
This book is not mentioned in the biblio- 
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graphy of Shama Charan Sarkar and 
Ameer Ali. Tyebji mentions it at p B6. 
There is, however, no doubt that such a 
book exists. But its weight as a book of 
authority has been denied at least where 
it conflicts with the rules laid down in 
Sbarya ul-Islam. The author of Sharya 
Looma is not known. It lias not been 
established, though it has been asserted, 
that it is I bn Makki. Discussing the 
question as to what is necessary for.a 
valid marriage, viz., discussing the princi¬ 
ple that equality is necessary for marriage 
the author gives the opinion that although 
there are two opinions on the point and 
one of the opinions is that Islam is 
“ Imam ” it is safe to he cautious and 
therefore a Shiah should not marry a 
a non- Shiah. As authority for his opi¬ 
nion the author quotes an alleged saying 
of the sixth Imam Jafar Sadiq, viz.— an 
Arifa could not live with a non-Arif . 
The whole question, therefore, is whether 
this tradition or ‘ hadis handed down 
through the sixth Imam really means 
that a Shiah girl should net; marry a aon- 
Shiah husband. The answer to the 
question w T ould turn upon the meaning 
of the word Arif. Mr. Agha Haiders 
contention is that an Arif is a Shiah and 
Arifa is a Shiah girl. Mr. Agha Haider 
was unable to produce before us any' 
authority for the statement that an Arifa 
can mean only a Shiah girl and nobody 
else. Shakespeare in his dictionary says 
that an Arifa is a pious or devoit woman. 
Unless therefore we take it that a Shiah 
writer thinks that all the Shiahs aro 
Arifa the learned counsel cannot maintain 
that the ‘ hadis ' haided down by the 
sixth Imam means what he contends for. 
The further question remains whether the 
word Arif was ever used, at the time 
when the sixth Imam flourished, in the 
sense of a Shiah. The authority of 
Sharya Looma on this point, therefore, 
is not conclusive. No doubt, so far as 
the opinion of the author goes, it is in 
the appellant's favour. But the autho¬ 
rity on which that opinion is based 
would not appear to support it (the opi¬ 
nion). 

The next book relied upon is Jame- 
Abbasi. Closely connected with this 
book is the law lexicon already men¬ 
tioned. by the same author (Baha Uddin)- 
viz., Majmaul Bahrain. This book is no 
doubt referred to in their bibliography by 
the important writers on Muhammadan- 
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Law, viz, Ameer Ali, Tyebji and Shama 
Charan Sarkar. The opinion of Jame- 
Abbasi is recorded at p. 121 of th 9 
book. He says that eight things make a 
marriage ‘ haram ’ or illegal. The sixth 
thing is the marriage of a Momina (Shiah 
girl) with a Sunni. The author adds that 
some are of opinion that such a marriage 
is not illegal but only * maqruh ’ (abomin¬ 
able). Assuming that the word 
haram is used to signify something 
absolutely illegal, the author of Jame- 
Abbasi quotes two opinions and does not 

ve his own opinion with any clearness. 
But the same author, in his book Maj- 
maul Bahrain is clearly of opinion that 
of the two opinions held, the opinion that 
the marriage of a Shiah girl with a 
Sunni husband is illegal is ‘the more 
acceptable’. The question is whether this 
is a mere opinion of the author or 
whether it is based on something more 
sacred than che author’s opinion. We 
are left in darkness on this point. 

The next authority relied upon hy Mr. 
Agha Haider is Zakirut-ui-Maad by Zain- 
ul-Abin, otherwise known as Shaik-ul- 
Islam. The book is in Persian and states 
the law in the form of answers to ques¬ 
tions. Two of the answers are that a 
Shiah male person can marry a Sunni 
woman, but a Shiah woman cannot 
marry a Sunni mao. Then the question 
•is put to the author : "If there be no 
Shiah bridegroom available, whether toe 
marriage would be valid,” the answer 
given is : “if the marriage should take 
place in ignorance of law and without 
any attempt to shut one’s eyes to the 
correct s'.ate of the law, the marriage 
would be good and the issues would be 
legitimate, or if the marriage be under 
compulsion it would b9 good. The author, 
however, goes on to express the opinion 
that it would he better for the people 
concerned to leave the country in 
order to avoid such mixed marriage. Again 
the author says that some scholars hold 
-that a marriage of a Shiah with a SuDni 
n valid, but such opinion is weak (Za-eef). 

Apart from the authoritativeness of the 
opinion expressed in this book, it i3 clear 
that the author is of opinion that there 
is no inherent bar to a Shiah woman 
marrying a Sunni man. For if anything 
^inherently wrong in marriage be omisted 
in ignorance of law or under compulsion 
the marriage cannot become valid and the 
children cannot become legitimate. 


The next book that is relied upon is 
Al Rcifi. This book is mentioned in their 
bibliographies by Tyebji and abo by 
Shama Charan Sarkar. The author, in 
this case, also, bases his opinion on the 
self same tradition said do have been 
handed down by the sixth Imam Jafar 
Sidiq. One Fuzail states that he 
asked Jafar Sadiq if he could marry a 
Nasib. The reply he got was “By 
God, it is surely not lawful." Fuzail goe 3 
on to say that he repeated the question 
and thereupon was asked in his turn 
whether the person who proposed to 
marry was an Arila. Fuziil replied that 
sue was and then Jafar Sadiq replied : 

An Arifa will never associate with one 
who is non-Arif.’ Thus, to find out the 
opinion of Al-Kafi we have to find out the 
meaning of the words, Nasib and Arif. 

These words have already been discussed 
above and the result arrived at is that it 
is not established that an Arif or Arifa 
meant a Shiah man or a Shiah woman 
alone and nobody else, and that a Nasib 
is not the sama person as a Sunni. 

The sixth and the last authority quoted 
is Jawahir-ul-Kalam, Vol. II. This author 
discusses the tradition said to have been 
handed down by Jafar Sadiq already 
quoted above, and comes to the conclu¬ 
sion that it is not lawful for a Shiah girl 
to marry a Nasib and a Nasib is one who 
hates the Shiahs. The conclusion sought 
to be drawn is that a Sunni hates Shiahs 
and is therefore a Nasib. The 
author of Jawahir-ul Kalam, it is said, 
discusses who is Nasib and states that 
Nasib is a man who bears enmity to the 
Ahl-Bait and to the friends of Ahl-Bait. 

But the original book ha 9 not been placed 
before us. The friends of Ahl-Bait are | 
said to be the Shiahs and hence it is 
argued that a Sunni is a Nasib. 1 

Now the question is whether the 
authorities quoted and relied upon by 
Mr. Agha Haider are enough to outweigh 
the clear authority of Sharya-ul-Islam. 

In my opinion it is not right to say that 
all the writers in the English language on 
Muhammadan Law have gone astray be¬ 
cause of the facts that Sharya-ul-lslam 
was the only book that was translated 
into English. The question arises ‘ if 
there are other equally important books 
or more important books on Shiah law, 
why did not anybody suggest the transla¬ 
tion of such a book and why were no such ^ 

books relied upon in cases so as to bring 
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them into prominence ? The simple 
answer must be that the authority of 
Sharya-ul-lslam stands paramount and if 
there were any books of equal authority 
they would have been brought out and 
translated. It will be noticed that several 
of the books lelied upon by Mr. Agha 
Haider are nothing but mere commen¬ 
taries on Sharya-ul-lslam itself. 

Wherever authorities have been quoted 
with the object of outweighing the autho¬ 
rity of Sharya-ul-lslam, the Courts have 
always accepted the authority of Sharya- 
ul-lslam as against other books. In the 
case of Agha All Khan v. Altaf Ali Khan 
(4) Mr. Justice Mahmud expressed the 
opinion that Sharya-ul-lslam was the 
most authoritative text-book of the Shiah 
Law. He also points out that Jawahir-ul- 
Islam itself is nothing but a commentary 
on Sharya-ul-lslam. Again, in this Court 
Piggott, J., in Nazar Husain v. liafiq 
Husain (6), expressed the opinion, based 
on the opinion of Mahmud, J., quoted 
above, that Sharya-ul-lslam was the lead¬ 
ing and most weighty authority so far as 
the Shiah Law was concerned in India. 
The Privy Council, in the case of Baker 
Alt Khan v. Anjuman Ara Begum (3), 
quoted with approval a certain remark, 
their own dictum, in the case of Abdul 
Fatah v. Bussomoye Dhar (2) and pointed 
out the danger of relying on ancient texts 
and supposed precepts of the Prophet 
where fresh tex.s are newly brought to 
light or fresh logical inferences are drawn 
from old and undisputed texts. 

Following the principle laid down by 
the Privy Council and following the 
opinion expressed by Mahmud, J. and 
supported by Piggott, J., in this Court, I 
must hold that the opinion of Sharya-ul- 
lslam must be accepted in preference to 
the opinions relied upon on behalf of the 
appellant I would not repeat what I 
have already said, viz., most of the texts 
and commentaries quoted by Mr. Agha 
Haider do not go to the length of support¬ 
ing his contention that it is a universal 
rule of law that the marriage of a Shiah 
girl with a Sunni husband is void ab 
initio. I am further fortified in my view 
by the fact that since the practice of law 
reporting started, and thn started many 
years ago, we have not got a single case 
in the pages of the reports to show that 
the validity of such a marriage was ever 
seriously questioned. It was questioned 
only once, viz., in the case of Syad 


Gholam Husain v. Setabah Begam (l), 
and the answer was given adversely to 
the contention of the appellant. 1 hold 
that as a matter of universal law it is not 
right to say that a marriage of a shiah 
girl with a Sunni husband is void ab; 
initio. 

Low I come to another equally import¬ 
ant question raised by Mr. Agha Haider 
in the course of his argument. It is this: 
although a marriage of a Shiah girl with 
a 5unni husband, if it has been consum¬ 
mated, be irrevocable and absolutely good, 
it does not follow that it is open to the 
father of a shiah girl to marry her, during 
her minority, to a Sunni man so as to 
deprive her of her right of repudiation of 
marriage on attaining majority. In other 
words, Mr. Agha Haider contended that 
a marriage of a Shiah girl with a Sunni 
husband was repudiatable by the girl on 
attaining majority. 

It is common ground that the marriage 
in the present case has not been consum¬ 
mated. It has been found as a fact that 
the girl repudiated the marriage at the 
earliest possible opportunity, on being 
aware of the fact. It has been found that 
no fraud was practised by the father in 
negotiating and celebrating the marriage. 

It is the opinion of Sharya-ul-lslam 
that although equality of faith (Islam) 
alone is sufficient for the validity of a 
marriage, the marriage of a Shiah girl 
with a Sunni man is abominable (makruh). 
This opinion has been repeated by the 
commentators of Sharya-ul-lslam quoted 
by Mr. Agha Haider. 

This argument leads us to examine 
whether it is open to a Shiah girl to 
repudiate a marriage contracted by her 
lather for her during her minority. Ac¬ 
cording to the law asquoted by Mr. Ameer 
Ali in Yol.JlI, p.420, it is open to a Shiah 
girl to repudiate a marriage celebrated 
during her minority by her father if it be 
to the manifest disadvantage of her. 
Mr. Johan on behalf of the respondent, 
has not been able to show anv authority 
to contest the statement of law quoted In- 
Mr. Ameer Ali. On the other hand, it 
appears that Wilson quoted the opinion 
of Ameer Ali with approval. (See p. 95 
foot-note.) Tyebji’s book in Articles 70 
and < 2 would show that where a marriage 
has been brought about negligently or 
dishonestly by a’fafcher, it would bo void¬ 
able by the girl on attaining majority, e.g., 
where it has been celebrated in considera- 
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fcion of an insufficient dower. I have, 
therefore, no hesitation in accepting the 
rule as correct that a Shiah girl is entitled 
to repudiate her marriage, although con¬ 
tracted by her father, during her minority 
if the marriage be to the manifest dis¬ 
advantage of her. 

The question then is whether a mar¬ 
riage with a Sunni husband, where she 
objects to it, is to her manifest disadvant¬ 
age. There can be no doubt that if it be 
a correct statement of law that she can 
question the validity of a marriage which 
has been celebrated in consideration of an 
insufficient dower, she should be entitled 
to question a marriage in which she is 
placed in the awkard position of a wife of 
a person who believes in a more or less 
antagonistic faith. Whatever may be the 
justification or want of justification tor it, 
there can be no doubt that there doe3 
exist a serious difference in respect of 
their faiths between a Shiah and a Sunni. 
It is a matter universally known, and if 
any authority were needed, the recent 
case of Manzoor Husain v. Mohammad 
Z iman (8). decided by the Privy Council, 
supplies it. Thus, to compel a minor girl 
who had no voice in her marriage, to live 
for ever as the wife of a person professing 
a faith which she does not believe in and 
which is antagonistic to hers is certainly 
more to her disadvantage than mere 
insufficiency of debt. I am, therefore, 
clearly of opinion that no Court ad¬ 
ministering equity, justice and good 
conscience can find it possible to decree 
a suit for restitution of conjugal rights in 
the circumstances of this case. 

I may point out that it is a proposition 
of Muhammadan jurisprudence that where 
there are two opinions on a point of 
Muhammadan Law, the Court should 
accept only that opinion which is in 
consonance with justice, equity and good 
conscience, (see Preface, Vol. II, Ameer 
Ali’s Muhammadan Law, p. 7.) 

I would, therefore, allow the appeal, 
set aside the decrees of the Courts below 
and dismiss the plaintiff’s suit. 

In the circumstances of the case I 
would direct the parties to pay their own 
costs. 

(8) 1925 P. C. 36=47 All. 151=52 I. A. 61^48 
M. L. J. 23 = 1 P. L. T. 115=21 M. L. W. 
239=27 Bom. L. R. 170=23 A, L. J. 179= 

5 L. R. P. C. 34=2 O.W.N. 53=29 C.W.N. 
486 (P. C.). 


By the Court.—The order of the 

Court is that this appeal is allowed and 
the decrees of the Courts below are set 
aside; and it is hereby declared that though 
the marriage of the plaintiff with the 
Defendant No. 1 was not illegal, yet she 
had an option of repudiation which has 
been duly exercised and that in conse¬ 
quence the marriage tie no longer suboists. 
The suit is accordingly dismissed with 
costs including in fehig court fees. 

Appeal allowed . 
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Prag— Plaintiff — Appellant. 

v. 

Bhagwan Din and others — Defendants 
—Respondents. 

Stamp Reference Decided on 14th May 

1925. 

Court Fees Act , S, 7 (9) and Sch. 1 , Art. 1— 
Foreclosure sult dismissed —A open 1 .— ii valorem 
fee according to subject-matter of appeal is pay¬ 
able. 

On a memorandum of appeal by a plaintiff 
whose suit for foreclosure of a mortgage has 
been dismissed the Court-fee payable is an ad 
valorem Court fee on the value of the subject- 
matter of the aopeal. 1922 Oudh 82, Dlss. ; 36 
All. 40, (F.B.) Foil. [p 735 , Q l] 

Kailas Nath Katju —for Appellant. 

Daniels, J.— This is a reference under 
S. 5 of the Court-fees Act. The question 
for decision is the amount of fee payable 
on a memorandum of appeal by a plaintiff 
whose suit for foreclosure of a mortgage 
has been dismissed. The appellant relies 
on an elaborate judgment of the Judicial 
Commissioner’s Court of Oudh in Sangat 
Bakhsh v. Rawat Dijdeo Bakhsh (l) where 
it was hold that in such a case the Court- 
fee payable in appeal is the same as the 
Court-fee payable in tbe Court of first 
instance, and if the appeal was against a 
decree in favour of the plaintiff, the Court- 
fee would be on the amount in dispute. 
The Taxing Officer relies on the Full 
Bench decision in Raqhubir Prasad v. 
Shankar Bakhsh Singh (2). The question 
is whether the case is covered by the Full 
Bench ruling. There appears to me no 
do ubt that it i s. That was a case of 

(1) 1922 Oudh 32=25 O.O. 30. 

(2) [1914] 3G All. 40=21 I.C. 723=11 A.L.J. 

1016 (F.B.) 




J925 Mulchand v. 

■cross-odjecfcioDS by the defendant ask- 
ing that a foreclosure decree should be 
set aside and the suit dismissed, S. 7 (is) 
of the Court-fees Act was relied on. The 
Full Bench held that the fee prescribed by 
S. 7 (ix) applies only to the suit which is 
instituted in the Court of first instance. 

“ In the case of an appeal the Court-fee 
payable is an al valorem Court-fee on the 
value of the subject-matter of the appeal 
—see Schedule 1, Article 1 of the Court- 
fees Act." It is true that they were 

dealing with cross-objections by the de¬ 
fendant and not with an appeal b) the 
jplaintiff, but the principle on which their 
decision rests is equally applicable to both 
cases, I cannot therefore, treat their 
remarks as a mere obiter dictum which I 
am at liberty to disregard. It has been 
•suggested that L should refer this case to 
a larger Bench with a vie w to reconciling 
the view of the law taken in this province 
with the view taken in Oudh,^ but I am 
not prepared to unsettle the ia <v as laid 
down by a Full Bench nearly twelve yeirs 
ago. If the la v is to be altered, it must 
be left to the legislature to do it. I 
accordingly hold that the report of the 
office is correct. The appellant must 
make good the deficiency of Rs. 340-12-0 
within two months from this date. 
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Mul Ck'uid 

lane. 


Decree-holder — Appel" 


v. 


R'ljdh'ir —Judgment-Debt or — Respon¬ 
dent. 

Bxecubion Second Appeal No. I35G of 
1924, Decided on 19th June 1925, from 
a decree of the D. J., -Jhansi, D(- the 29th 

July 1924. 

provincial Insolvency Act ( V of 1920), 
Ss. 28 (2) and 78— Permission under -S'. 28 (2) 
impossible to act upon. — S. 78 applies . 

Where the permission to execute under 
S 28 (2) was one that was not only not acted 
upon but on which it was in the circumstances 
impossible to act, 

Held’, that such permission was ineffectual to 
exclude the unfettered operation of S. 78 and that 

the period between the adjudication and annul¬ 
ment should b? deducted from thepenol allowed 
rfor limitation. (T* 735, C. 2] 

K. N. Katju —for Appellant. 


RAJDHaR 
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Judgment. —The appellant before us 
is the decree-holder Mulchand. He is 
represented by Dr. Katju. fhe respon¬ 
dent Rajdhar is unrepresented. In this 
case the respondent on the -8th of -June 
1913, was declared an insolvent on his 
own petition. By the adjudication oi ler 
Mulchand, the present appellant, was 
given permission to sue and to execute, 
but this was limited by the condition that 
the proceeds were to be deposited with 
the Receiver. In pursuance of this per¬ 
mission, Mulchand obtained a decree, on 
the 18th of February 1914. ( )n too 10th 

of September 1914, he was entered in the 
schedule of creditors under S. 33 i but he 
did not proceed to attempt to execute his 
decree, and it is indeed difficult to see 
how he could have proceeded, when the 
property of the insolvent was wholly 
vested in the .Receiver. To execute the 
decree against the Receiver, obtain pay¬ 
ment of his debs, and then to re-deposit 
it with the Receiver in pursuance of the 
conditions laid down in the order would 
have been a futile proceeding. During 
the subsequent years, certain dividends 
were paid by the Receiver in which 
Mulchand shared. The last dividend was 
paid on the 29th of July 1921. On the 
30th of November 1921, an aunulment 
order was passed apparently under 
S. 43(1) as a result of which nobody 
having been specially appointed under 
S. 37, the remaining property re-ve3ted 
in the debtor Rajdhar. On the 7th of 
July 1923, Mulchand applied to execute 
his decree for the balance. His applica¬ 
tion has been dismissed by both Courts ; 
both of which held that Mulchand having 
been granted permission to sue and 
execute under S. 28, Cl. (2) was debarred 
from invoking S. 78 so extend limitation, 
that section being expressly inapplicable 
to a case where a party is permitted under 
S. 28, Cl. (2) to take proceedings. With 
this finding we are unable to agree. The 
permission to execute was oae that was 
not only not acted upon but on which 
it was (in the circumstances) impossible 
tc act, and was therefore ineffectual to 
exclude the unfettered operation of S. 78. 
We hold, therefore, that the period 
between the adjudication and annul¬ 
ment should have been deducted from 
the period allowed for limitation. 

We, therefore, set aside the orders of 
both the lower Courts and remit the case 
to the First Court for disposal according 
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to law. The appellant here will have his 
co9ts in the lower appellate Court and 
in this Court including' in this Court 
Counsel’s fees on the higher scale. The 
cost* in the First Court will abide the 
result. 

Appeal allowed. 
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Mukerji, J. 

Earn Samp Chaube— Plaintiff—Peti¬ 
tioner. 

v. 

Earn Dulzr Pande— Defendant—Op¬ 
posite Party. 

Civil Revision No. 192 of 1924, Decided 
on 3rd February 1925, against an order 
of the Judge of the Small Cause Court, 
D ; - 15th September 1924. 

(a) T. P. Act , S. 68— Sub -mortgagee of occu¬ 
pancy holding can sue mortgagor for money if the 
latter fails to put him in possession—Occupancy 
holding. 

Where a mortgagor is himself holding a 
mortgage of occupancy tenancy and purports to 
make a sub-mortgage of his right, lie is doing 
nothing forbidden by law and the sub-inort- 
gagee can sue his mortgagor for money if the 
latter fails to put him in possession.’ 85 All. 
405 Foil. [p 736 c 2 j 

Mushtag for Applicant. 

S. C. Das—l or Opposite Party. 

Judgment. 1 his is an application 
to revise a judgment of the Court of 
Small Causes under the following cir¬ 
cumstancesThe applicant obtained a 
document, said to he a sub-mortgage, 
from the respondent on the 3rd of August 
1923, for a consideration paid by him of 
Rs. 300. It appears that the respondent 
was in possession of certain plots of land 
as mortgage under a deed, dated the 

■ 10th August 1913. The respondent said 

that he would pay interest till Jeth 
following the execution of the deed, 
when the plaintiff would take possession 
of the property mortgaged. The applicant 
said in the plaint that he had neither 
been paid interest nor had he been put 
into po3eession of the property. He 
accordingly sued to recover his money 
with interest. 

The respondent pleaded payment of 
the money which he had borrowed, and 
also urged that the contract was an 
illegal one and could not be enforced 
and the money could not be refunded. 


The learned Judge of the Court of 
Small Causes held that the money bor- 
lowed had not been re-paid, but he was 
of opinion that the mortgage was an ille¬ 
gal one and the money could not be 
recovered. 

In this Court it has been urged that 
the learned Judge has really mis-applied 
the law and there is nothing illegal in 

the transaction and there is no bar to the 
recovery of the money. 

It appears that a Division Bench of 
two Judges of this Court in the case of 
Balgobind Bhagat v. Nngina Misir (1) 
held that where a mortgagor wa 3 himself 

old mg a mortgage of occupancy tenancy 
and purported to make a sub-mortgage’ 
o bis right, he was doing nothing tor- 
Jidtlen by law. This argument was 
actually pub forward before the learned - 
Judge of che Court below, but was not, 
accepted by him. In view of the ruling' 
of this Court, the transaction was not 
illegal. I may point out that the mort¬ 
gagor was quite secure in his possession. 

He could not be ousted by his mortgagor, 
the occupancy tenant, without the tenant 
paying up the money he had taken from 
his mortgagee. If the respondent had 
handed over such possession as he did 
have over the property mortgaged to him, 
the money advanced by the applicant 
would have been quite secure to him. 

In this vie v of the case, it is not 
necessary to consider several other cases 
that were cited before me. 

The learned coansel for the respondent 
argued that the remedy of the applicant 
was whatever may have b.en provided 
tor in th9 deed itself and not a suit for 
money. But I find in che plaint that 
the plaintiff did allege that not only he < 

was not paid hut that he was not put ^ 

into possession of the mortgaged property. 

Under S. 58 ot the Transfer of Property 
Act, the mortgagor was bound to put the j 
mortgagee into posses don. The appli¬ 
cant, therefore, was entitled to receive 
back his money. j 

I allow the application, set aside the I 

decree of the Court below and decree the fl 

claim of the applicant against tne respon- 1 

dent with costs in this Court and in the f 

Court below. 8 

Application allowed. I 
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Sulaiman and Daniels, JJ. 

(Thakur) Bilas Singh— Applicant. 

v. 

King Emperor —Opposite Party. 

First Appeal F. 0. No. 147 of 1924, 
Decided on 18th May 19 5, from an order 
of the Election G jmmi9sioners of 
Bareilly. 

if la) Appeal—Competency—Order passed 
wit iOut jurisdiction—Appeal lies if the order , 
when paused uith jurisdiction, is appealable. 

Whore jurisdiction is usurped by a Court iu 
passing an or ler against which an appeal would 
lie if it had been passed with jurisoiot on, an 
appeal against the oraer cmld not »e defeated 
on the ground that the order was made with¬ 
out jurisdiction. 13 All. 575 ; 2 A. L. J. 1113 ; 

and 24 C. L, J. 235, Rel. on. [P 738 C 1] 

if (6) Criminal 1\ C , 6. 47 > B— Order passed 
bn Commissioners without juiIsdiclion—Appeal 

lies 

Where E’ection Commissioners passed an order 
purporting to act as a civil Court under S. 476, 
Cri ni al P, C 

Held ; that appeal lav from their order, 
although passed without jurisdiction. [P73i C 1] 

★ (c) Criminal P. C\, S. 47G arid S 105(1) 
(6 )—Election ( numissirners are n< t ‘ e vil Court 
within S. 176— Complaint by them purporting to 
be and' r S. 470 should be deemed to be one under 
S. 195 (1) (6'i. 

The E’e tion Co nmissioners are not a “ civil 
Court ** within the meaning of S. 476, Crminal 
P. C., s.wl tiny have iu jurisdi tion to proceed 
under that section, I he oorao aint. wh ch they 
purport to make under S. 47 3 mst be deemed 
to be one under S. 195 (l) \b) by a Court in its 
wid-r meaning excluding a “ civil, revenue o r 
Criminal Court.*’ [P 73° G 2] 

(d) Criminal P. C , S. 195 (3 )—Election c m* 
missioners are n t Court subordinate t principal 
Court of ordinary original ciiil jurisdiction. 

Election commia* oners would uot be con¬ 
sidered to be subordinate to the principal 
Cmrtof ordinary original civil jurisdiction 
under sub-clause (3) because neither appeals 
ordinarily lie thereto nor are the co n ni-si mers 
a civil Court. [” 740 C 2] 

if (e) Criminal P. C , (192:9, S. 195 (2 *—The 

word “ includes, *' as substituted for “ m ans , ” 
has widened the scone of “ Court *’— (Sidaiman, J, 
Daniels, J. contra.) * 

Per S’dalman, J .—The word “ means ** in 
S. 195. sub-clause 2 , of the old Code » a, ‘fen 
substituted by t.hf wor ■ “ i 1 eludes,” which 
suggests that the trrm “ C >urt ’* is intended bo 
be a wider ex-pression tha “civil, revenue <r 
criminal Court/* If it had not a wider mean¬ 
ing, it was wholly unnecessary to say “but 
does not include a registrar or sub-registrar 
etc/* 

Per Daniels, J.— It seems doubtful whether 
the Legislature, in sub titutirg the word “ in¬ 
cludes ’* for “ means ** in S. 195 f2), really 
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intended to widen the definition. They 
may ‘have thought that to say that the 
term “ Court ’’ means “ a Civil, Revenue or 
Criminal Court but does not include a registrar 
or Sub-Registrar implies that registrar or 
sub-registrar” would bo a Court unless specially 
excepted from the definition. The word “in¬ 
cludes ” in an enactment is not always of a 
wider si^nifijance than the word “ means. ” 
1899 App. Cases 99, Rel. on. [P 741 C 2] 

P. Jj, Banerji and M. N. Misra —for 
Applicant. 

G . W. Dillon —for the Crown. 

Sulaiman, J. —This appeal was filed 
in the Court of the District Judge of 
Bareilly from an order of the election 
commissioners purporting to act as a 
civil Court under S. 470 Criminal P. ’C. 
As the learned District Judge happened to 
be'one of the Commissioners himself he 
referred the case to this Court recom¬ 
mending that it should be transferred 
from his file. Without prejudice to the 
question whether an appeal lay we direct¬ 
ed that the case be transferred to the 
High Court. 

A preliminary objection has been taken 
on behalf of the respondent that if the 
commissioners had no jurisdiction to pro¬ 
ceed under S. 476 Cirminal. P. C. no appeal 
lay from their order at all. We think that 
the preliminary objection cannot prevail. 
The commissioners have professedly acted 
as a Civil Court and assumed jurisdiction 
under S. 470, Criminal. P. C. As an appeal 
is expressly provided from an order passed 
by a civil Court under S. 476, Criminal. 
P. C., the present appeal does lie even 
though the commissioners might have acted 
without jurisdiction. This principle was 
laid down as early as 1891 in the case of 
Jwala Prasad v. Salig Bam (l). That 
this his been the uniform practice of this 
Court is shown by the judgment in the 
c ’ se of Walayat Husain v. Bamlal (2). 

A Bench of this Court, of which one of us 
was a member, has recently held in 
the'case of Nasir Khan v. Itwari (3), 
that the right of appeal does not depend 
on what a Court ought to have done but 
on what it actually did. In the cases of 
Ran jit Misser v. Ramudar Singh (4) and 


(1) [l c 91] 13 All. 575-^(1891) A. W. N. 158. 

(2) [1914] 12 A. L. J. 1113=25 I. C. 643. 

(3) 1924 All. 144=45 All. 669=21 A. L J 
667=5 L R. A. Civ. 26 

(4j 11912] 1G C. L. J. 77=16 I. C, 940=17 C 
W. N.116 
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Da$ya(5 ), Mukherji, J., laid down that 
where jurisdiction was usurped by a Court 
>in passing an order against which an appeal 
would lie if it had been passed with 
jurisdiction, an appeal against the order 
could not be defeated on the ground that 
the order was made without jurisdiction. 
These cases have been recently followed in 
the case of Bandiram Mookerjec v. Puma 
Chandra Roy (0). There is therefore 
ample authority for holding that because 
an appeal would have lain if the Commis¬ 
sioners had acted with jurisdiction, an 
appeal lies when they have purported to 
|act as 3 uch even though in reality without 
jurisdiction. 

Section 470, 13 Criminal P. C., provides 
that an appeal shall lie from an order 
passed by a civil Court under S. 47G to the 
Court to which such former Court is 
subordinate within the meaning of 3. 195 
sub-S. (3), and this last named section 
provides that in the case of a civil Court 
from whose decrees no appeal ordinarily 
lies, the Court shall be deemed to be sub¬ 
ordinate to the principal Court having 
ordinary civil jurisdiction within the 
local limits of whose jurisdiction such 
civil Court is situate. It follows that if 
the Election Commissioners were such 
civil Court the appeal from their order 
passed under S. 47G, Criminal P. C., 
should lie to the District Judge of Bareilly. 

As a civil appeal was pending before 
the District Judge, the High Court had 
jurisdiction under S. 24, Civil P. C., to 
transfer that appeal to its own file. 

Even if there had been any difficulty 
in holding that an appeal lies from 
an order purporting to have been passed 
under S. 47G, Criminal. P. C., though with¬ 
out authority, we would have no hesita¬ 
tion in treating the appeal as a civil 
revision and interfering provided we were 
satisfied that the Election Commissioners 
had no jurisdiction to act as a civil 
Court, which they professed to do. 

Coming to the merits of the appeal 
we have to consider whether the Election 
Commissioners were a civil, revenue or 
criminal Court within the meaning of 

S. 476, Criminal P. C. 

It has not been and cannot be, sug¬ 
gested that the Election Commissioners 

(5) [1016] 24 C. L. J. 235=35 I, C 348=20 C* 
W. N. 967. 

(6) [1918] 45 Cal. 926=43 I. C. 758=27 C. 
L. J. 115. 


were either a revenue or a criminal 
Court. Their function was obviously not 
that of either of such Courts. The 
learned Election Commissioners them¬ 
selves were of opinion that they were a 
civil Court with power to proceed under 
S. 476, Criminal P. C. In this view they 
have relied on the ca3e of Nanda Lai v. 
Khetra Mohan (7) as well as on S. 3 of 
the Indian Evidence Act which defines a 
* Court ' (not civil Court) as including all 
Judges and Magistrates and all persons, 
except arbitrators, legally authorized to 
take evidence. 

The definitions of words and expressions 
in S. 3 of the Evidence Act, unlike those 
in the General Clauses Act, are exclu¬ 
sively for the purposes of the Indian 
Evidence Act. But S. 6 of the Indian 
Elections, Offences and Inquiries Act 
(No. XXXIX of 1920) makes the provi¬ 
sions of the Indian Evidence Act 
applicable subject to the provisions of 
this Act. But even then, the Election 
Commissioners being “ persons legally 
authorized to take evidence ” would 
merely be a “ Court ” and not necessarily 
a “ civil Court.” It is, therefore, to be 
seen whether under Act No. XXXIX of 
1920 the Election Commissioners are 
constituted a “ civil Court ” so as to be 
able to exercise jurisdiction under S. 47G, 
Criminal P. C. 

The Election Commissioners have not 
all the powers which are vested in a 
civil Court under the Code of Civil 
Procedure of 1908, but their powers 
under that Court are restricted to the 
matters mentioned in S. 5. It is true 
that they have power to take oral 
and documentary evidence and examine 
witnesses on oath, but that fact by 
itself does not necessarily constitute them 
a “ civil ” Court. For it is easy to 
conceive of tribunals vested with such 
powers though not a civil Court adminis¬ 
tering justice. I may instance the case 
of the Commissioner sitting as an 
election authority under the Munici¬ 
palities Act which came up for considera¬ 
tion before the Full Bench in Abdul 
Rahman v. Abdul Rahman (S). 

I may further mention that to say 
that the Commissioners are to have 
certain powers vested in a civil Court 

(7) [1918] 45 Cal. 585=27 C. L. J. 463=44 

I. C. 331=19 Cr. L. J. 315. 

(8) 1925 All. 380=23 A, L. J. 3S5=G L. R. 

A. Civ. 191 (F. B.). 
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i s one thing and to say that they consti¬ 
tute a civil Court is quite another. That 
they are not deemed to be a civil Court 
for all purposes is abundantly clear from 
the concluding portion of S. ^ 5 whicli 
says that the Commissioner shall be 
deemed to be a civil Court within the 
meaning of “ Ss. 480 and 482 of the 
Code of Criminal Procedure, 1898/’ Had 
they been a civil Court for all purposes 
it would hive been superfluous to make 
such a special provision. The very fact 
that S. 47f> is not mentioned here shows 
that they are not to bo deemed to be a 
civil Court within the meaning of that 
section. 

The matter is made still further clear 

ii we examine the rules for the election 
and nomination of members to the United 
Provinces Legislative Council made by 
the local Government. No doubt R. 36 
provides that the Commissioners are to 
be appointed for the trial of the election 
petitions, and R. 37 says that every elec¬ 
tion petition shall be enquired into as 
nearly as may be in accordance with the 
procedure applicable under the Coie of 
Civil Procedure, provided that it shall 
only be necessary to make a memo¬ 
randum of the substance cf the evidence, 
and no doubt under R. 44, Sub-01 (1) 

“ the election of the returned candidate 
shall be void ” if in the opinion of the 
Cemmissioners the contingencies men¬ 
tioned in the sub-clause have occurred, 
and under Sub-Cl. (2) they may ‘ find 
that the election is not void. Rut under 
R. 4o at the conclusion of the enqiry the 
Commissioners shall report whether a 
party has been duly elected, and the 
Governor, on receipt thereof, shall issue 
orders in accordance with the report, 
and publish the report in the Gazette, and 
the orders of the Governor shall be final. 

The whole scheme appears to be to 
appoint a special tribunal which should 
enquire into the election petition and 
follow the ordinary rules of procedure and 
evidence and then report its findings to 
the Governor who shall pass final orders 
thereon, though those orders have to he 
in accordance with the report. That 
tribunal in itself is not a “ civil Court ” 
which administers justice directly, even 
though it is a “Court” in its wider 
meaning. Its purpose is to enquire into 
the petition, record its findings and 
report, though its recommendation has 
to be acted upon by the Governor. 


In re Maharajah, Madhava Singh (9) their 
Lordships of the Privy Council had to 
consider the character ot the constitution 
of a tribunal of commissioners appointed 
‘ for the purpose of enquiring into the 
truth of (a certain) imputation and of 
reporting to the Viceroy and Governor- 
General in Council how far the same is 
true to the hest of their judgment, and 
belief.’ They had full power conferred 
on them to call for and receive or reject 
evidence, documentary or other, and to 
hear such persons as they should think 
fit, and they also were invested with like 
powers to try any person other than 
the petitioner on any charge which might 
be presented against such person in 
connection with that enquiry, anl in case 
of the conviction of such person ‘ to pass 
upon him such sentence as might be 
passed in a like case by a Court of 
criminal jurisdiction in British India. 
Their Lordships held that the commis¬ 
sion in question was one appointed by 
the Viceroy himself for the information 
of his own mind in order that he should 
not act in his political and sovereign 
character otherwise than in accordance 
with the dictates of justice and equity, 
and was not in any 9ense a Court, or, if 
a Court, was not a Court from which an 
appeal lay to Ilis Majesty in Council. 
That was a special tribunal constituted 
for a special purpose and vested with 
special powers and was certainly not 
a civil Court from which an appeal could 
lie to their Lordships. 

The Madras High Court In re Natamja 
Iyer (10) had to consider whether a Divi¬ 
sional Officer acting under the Income-tax 
Act had acted as a revenue Court and had 
jurisdiction to pass an order under S. 476 
Criminal P. C. It came to the conclusion 
that he was a revenue Court. Sandara 
Ayyer, J. at p. 86, conceded that a mere 
authority to receive evidence would not 
make the officer recording it a Court, but 
thought that the test for deciding whe¬ 
ther the officer was a Court or not was 
whether he was empowered to deal with 
a particular matter and authorized to 
receive evidence bearing on that matter 
in order to enable him to arrive at 

(9) [1905] 32 Cal. 1=31 I. A. 239=1 A. L. J. 
691=8 C. W. N. S41=6 Bom. L. R. 7G3 
(P. C.). 

(10) [1912] 36 Mad. 72=23 M. L. J. 393=13 
M. L. T. 367=(1912) M. W. N. J012=16 
I. C. 755=13 Cr. L. J. 723. 
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a determination. Sadasiva Ayyar, J., at 
page 89, was of opinion that the test for 
deciding whether a particular officer was 
a Court did not depend upon whether he 
was empowered to take evidence but 
whether he had been given jurisdiction by 
the constituted authorities to deal out 
justice in any particular dehned clas3 of 
cases* The facts of that case are quite 
different from the case before us. I would 
however point out that the word ‘ Court ’ 
may be of a wicer meaning than the 
expression a ‘ civil revenue or Criminal 
Court.’ 

I have already said that I do not think 
that the Election Commissions rs are in¬ 
tended to administer justice themselves. 
Their function is to hold an enquiry and 
report and it is not their report but the 
order of the Governor in accordance with 
the report which has a finality Even if 
having regard to their powers and proce¬ 
dure they are to be deemed to be a 
Court they certainly do not constitute 
a * civil Court ’ for the administration of 
civil justice. 

The learned Commissioners have relied 
on the case of Nandi fjal Ginguli v. 
Khatra Mohan Ghose( 7) where the question 
turned on the character ot the tribunal 
constituted by the Calcutta Improvement 
Act, 1911. But S. 71 (a) of the Calcutta 
Improvement Act provided that the tribu¬ 
nal should be deemed to he the Court an 1 
the president the Judge. The Bench 
pointed out that the word ‘ Cou t ’ Lac a 
wider meaning than, for instance, ‘ a 
Court of justice.’ They had not to consi¬ 
der the expression ‘ Civil Court ' as oc¬ 
curs in S. 476 but only the expression 

Court ’ which occurs in S. 195, Cr. P. C. 
and they held that the tribunal was a 
“ Court.” 

I have already pointed out that the 
question before us is not merely whether 
the Election Commissioners are a ‘ Court’ 
within the meaning of S. 195, but whe¬ 
ther they are a ‘civil, revenue or criminal 
Court ’ within the meaning of S. 476. It 
is noteworthy that by S. 47 of the Code of 
Criminal Procedure Amendment Act (No. 
XVIII of 1923) the word ‘means' in S. 195 
sub-Cl. (2) has been subscitutec b]> the word 
‘includes,’ which suggests that the term 

Court ’ is intended to be a wider expres¬ 
sion than a ‘ civil, revenue or criminal 
Court.’ If it had not a wider meaning, it 
wa9 wholly unnecessary to say “ but does 
not include a Registrar or Sub-Registrar 
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etc.” Even if therefore the Commission¬ 
ers, in view of S. 3 of the Indian Evi¬ 
dence Act and S. 6 of Act XXXIX of 
1920 and their powers to hold an enquiry, 
take evidence and record a finding, 
are taken to be a ‘ Court,’ it does not 
follow that they necessarily are a ‘ civil 
revenue or Criminal Court. They really 
constitute a special tribunal, out of the 
ordinary course, appointed by a special 
Act and rules made by Government to 
hold an enquiry, arrive at a conclusion 
and report. They are not necessarily 
a civil Court ’ trying a matter of a 
civil nature and administering justice. 

I find it impossible to hold that the 
Election Commissioners are a * civil 
Court ’ within the meaning of S. 476 
Cr. P. C. and must therefore hold that 
they had no jurisdiction to proceed 
under that section. The complaint which 
they purport to make under S. 476 must 
he deemed to be one under S. 195 (l) (b), 
by a Court in its wider meaning exclud¬ 
ing a civil, revenue or criminal Court ’ 
But even then they would not be consi-i 
dered to be subordinate to the principal 
Court, of ordinary original civil jurisdic 1 
tion under sud-CI. (3) because neither 
an '•eals ordinarily lie thereto nor are the 
Commissioners a civil Court. 

The Magistrate who receives the com¬ 
plaint will have jurisdiction to proceed 
under S. 190 (l) (a) treating it as a com¬ 
plaint made under S. 195 (l) (b) by a Court, 
in which case the examination of the com¬ 
plainant will noi be required in view of 
the provisions of S. 200 (aa). It will also 
of course be open to the Magistrate to 
proceed under S. 190 (l) (c) upon in¬ 
formation received from persons other 
thin a police officer in which case he 
would pay due regard to the provisions of 
S. 191, Cr. P. C. The question whether 
the conplaint can be said to be one 
made by public servants as referred to in 
S. 200 (aa), Cr. P. C., depends on whether 
the Commissioners can be said to be 
“acting or purporting to act in the dis¬ 
charge of their official duties.” It is 
certainly within their power, but is it also 
a part of their official duty to file such a 
complaint ? W hatever view is taken it 
is obvious th it an examin tion of the com- 
plainantn will not be required. 

Daniels, J. I agree with my learned 
brother that the Election Commissioners 
are not a civil Court within the meaning 

of Ss. 176, 476-A and 176-B of the Code 
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of Criminal Procedure. Apart from the 
other considerations referred to by him, 
the language of S. 5 of the Indian Elec¬ 
tions (Defences and Inquiries Act is, in my 
opinion, decisive. Ib is specially provi¬ 
ded that they shall be deemed b) oe a 
civil Court within the meaning of 8s. 480 
and 482 of the Code. There is no cor¬ 
responding provision that they shall be 
deemed o bs a Court within the meaning 
of S. 476. If a special provision is neces¬ 
sary to comtibute them a Courb under 
S. 480, it is equally necessary to consti¬ 
tute them a Court under S. 476. The 
two sets of provisions sband on the same 
footing. They occur in the same chapter 
of the Criminal Procedure Code which 
deals with offences affecting the adminis¬ 
tration of justice. It is a clear cise of 
the application of the principle inclusio 
ten?us est exclusion alterius. 

The term ‘civil Courts’ as used in S. 476 
is restricted to Courts constituted under 
the Bengal, N. W. P. and Assam Civil 
Courts Act, 1887 and similar onacbments 
and Courts specially declared to be civil 
Courts within the meaning of the section. 

The above finding does not, however, 
compel us to hold that the complaint was 
nob validly mace. It is not really neces¬ 
sary to decide in this case whether the 
election commissioners are a Courb within 
the meanining of S. 195, Criminal P. C. My 
learned brother has given the considera¬ 
tions in favour of holding that they are. 
The considerations on the other side are 
as follows : they are nob described as a 
Courb in the Act under which they are 
constituted. They are described as Com¬ 
missioners appointed to hold an enquiry. 
They do not pronounce any judgment. 
Thov merely report to the Governor, and 
though it is true that the Governor is 
bound bo accept their recommendations, 
the final orders are those of the Governor 
and not of the Commissioners. It may 
be said that the highest tribunal in the 
Empire the Privy Council, equally 
frames its judgment in the form of a 
recommendation to His Majesty, bub 
there is no real analogy between the two 
cases. The jurisdiction of the Privy 
Council is, in fact, the jurisdiction of 
His Majesty in Council, and it is there¬ 
fore His Majesty, and not the Council 
alone, by whose authority the judgment 
must be pronounced. S. 5 of the Indian 
Elections Offences and Inquiries Act in¬ 
vests the Commissioners with certain of 


the powers of a Court under the Code 
of Civil Procedure, but docs nob declare 
them to 1)3 i Court except for certain 
purposes. It is no doubt truo that S. 197 
uses the word ‘ Courb ' without the 
qu drying w )rds civil, revenue, or cri¬ 
minal, ” which occur in S. 476, but 
in this respect the amending Act merely 
retains the language of Act V of 1898, 
and under the former Act the two ex¬ 
pressions wore equivalent in their scope. 
It seem) to me doubtful whether the 
Legislature, in substituting the word 
includes’ for ‘ means ’ in S. 195 (2), 
really intended to widen the definition. 
They may have thought that to say that 
the berm Court’ means a ‘ civil, revenue 
or criminal Court but does not include a 
Regisbrir or Sub Registrar,’ implies that 
Registrar or Sub-Registrar would be a 
Court unless specially excepted from the 
definition. If it were permissible to 
refer to the report of the committee 
which was responsible for the draft of the 
amending Act, it would seem that they 
imagined the amendment to be a mere 
drafting amendment involving no altera¬ 
tion of substance. That the word “ in¬ 
cludes ” in an onactmenb is nob always of 
a wider significance than the word 

means, ” is established by the judg¬ 
ment of the Privy Council in Dilicorth v. 
The Ne n Zealand Commissioners of Stamps 
(11). If the term “ Courb ” in 3. 195 is 
raaliy wider than the civil, revenue or 
criminal Courb in S. 476, the curious 
result follows that whereas the order of 
the civil, revenue, or criminal Court 
making or refusing to make, a complaint 
is subject to appeal aod to a special pro¬ 
cedure prescribed by S. 476, a similar 
order passed by a Count constituted is not 
subject to any appeal. The marginal note 
to S. 476 read with the language of the 
section shows that it was enacted in 
order to proscribe the procedure to be 
followed in cases coming under S. 195 
clauses (b) and (c) and presumably in all 
such cases. 

On the other hand it may be urged 
with considerable force that it is unlikely 
that the legislature, which has made such 
elaborate provision against prosecution for 
perjury in connexion with judicial pro¬ 
ceedings being commenced except on the 
complaint of responsible authority, 
should have left it open to any one 

(11) [1899] A. C. 99=68 L J. P. C. 1=76 L. T 
473=47 W. R. 337=15 T. L. R. 61. 
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to initiate a prosecution for perjury 
committed on the trial of an election 
petition—a class of cases which 
:s likely to rouse violent party feeling, 
it must also be conceded that in ordi¬ 
nary usage where the word “ includes” is 
used the enumeration which follows is 
not intended to be exhaustive. 

On the whole therefore, if it were neces¬ 
sary to decide the point, I should not be 
prepared to differ from my learned brother. 
The question will, however, only arise if 
and when an attempt is made to start a 
prosecution of this kind without a 
complaint by the commissioners. In this 
case if the commissioners are a Court 
the requirements 'of S. 195 have been 
fulfilled. I am not prepared to enter¬ 
tain the suggestion that they ceased to 
have jurisdiction to make a complaint the 
moment their report was signed. If on 
the other hand they are not a Court then 
this is a complaint made under the ordi¬ 
nary law by public servants in whose 
presence the alleged offence was com¬ 
mitted, and any magistrate having juris¬ 
diction can take cognizance of it under 
under S. 190 Criminal P. C. As the com¬ 
plaint is made by public servants purpor¬ 
ting to act in the discharge of their official 
duties S. 200, Cl. (a) applies to it. 

I‘or these reasons I concur in the order 
proposed. 

By the Court. —We accordingly 
allow this appeal and set aside the order 
of the Election Commissioners, dated 28th 
August 1923, in so far as it purports to be 
an order under S. 476, Criminal P. C., but 
leave it in fact as a complaint entertain 
a ble under S. 190, Criminal P. C. 

We make no order as to costs. 
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Stuart and Boys, JJ. 

Kallu Mal Dhakkan Lal —Appellants 


v. 

BJiawani Das Ttckliab Das —Respon¬ 
dents. 


Second Appeal No. 78 of 1925, Decided 
on 22nd April 1925, against the decree 
of the D. J., Bulandshahr. 


Evidence Act, S. 34 —Statement in books o 
account may be corroborated by any evidence. 

Seotion 34 does Dot limit in any way a 
all the nature of the material upon whicl 
Court may rely to support the statement 


in a book of account. Such material may fcaki 
the shape of contemporary vouchers, receipt 
or other documentary evidence or of swor . 
oral testimony. [P. 743, C.l.j 

N. C . Vaish —for Appellant. 

Stuart, J. This is a case in which 
tne plaintiff obtained a preliminary 
decree for rendition of accounts Iron: 
the deleodants who were commission 
agents. The Munsif referred the ques¬ 
tion of the accounts to a Commissioner. 
His order referring the case was net 
exactly in terms of 0. 20, R. 17 

of the Code of Civil Procedure, but we 
may take it for the present purposes 
that it was an order intended to be 
under that rule. In view cf our opinion 
on other points, we do not decide this 
and it is not necessary for us to do sc. 
He ordered that account books should 
1)0 filed in Court and gave the 
Commissioner authority to consider those 
accounts hooks. Twelve account books 
were filed and subsequently during th 9 
proceedings before the Commissioner four 
further account books were died, 
the last of which to he filed is what 
is known as a Sauda Bahi ’’ or a 
transaction account book.” It is 
in regard to the acceptance of this Sauda 
Bahi in evidence that a second appeal 
has been filed in this Court. The Munsif 
arrived at a determination of the amount 
due holding the Sauda Bahi to he cf 
no value. The lower appellate Court 
arrived at a different determination hold¬ 
ing the Sauda Bahi to he reliable. It 
had seldom been our fortune to read a 
more painstaking and capable judgment 
than that of the lower appellate Court, 
The learned District Judge has gone into 
every single point with the most 

commendable 'thoroughness. Jt is objected 
before us that the Sauda Bahi wr.s 
not admissible in evidence because it 
was not supported by any other evidence 
and,, therefore, could not in view of the 
provisions of S. 34 of the Evidence Act, 
be relied upon as the sole evidence of th 9 
transactions to which it purported to 
testify. The first question which arose 
on this point was—was there in fact 
nothing before the Commissioner and the 
Munsif to support the Sauda Bahi so 
as to render it inadmissible in view of 
the. terms, of S. 34 /. A second question 
which might arise is—do the terms of 
O. 20, R. 17, override the provisions 
of S. 34 ?. The learned Judge stated 
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this latter question at page 12 of his 
original judgment but he did not decide 
it. nor do we find it necessary to do so 
for we find that there has, in fact, 
been no breach of the provisions of S- 31 
of the Evidence Act. The learned 
District Judge has dealt wish this matter 
at page 13 of his judgment. The nature 
of the material required to support a 
Bahi is not set forth in S. 34 of the 
Evidence Act; that only states that the 
statements in a book of account shall 
not be alone sufficient evidence to charge 
any person with liability It does not 
limit in any way at all the nature of the 
material upon which the Court may 
rely to support the statements in the 
book 3 of account. Such material may 
take the shape of contemporary vouchers, 
receipts or other documentary evidence. 
It might take the shape of sworn oral 
testimony. It is not suggested in this 
case that there was any documentary 
evidence beyond the other books of 
account. We have not thought it neces¬ 
sary to consider how far those other 
books of accounts might or might not 
in themselves, though subsequent in 
date, support the Sauda Bahi. The 
point i3 at least arguable. W e are left 
in doubt as to whether there was or 
was not any oral evidence in support 
of the Sauda Bahi. It is alleged on 
behalf of the appellant, the respondent 
has not represented here that there was 
no such oral evidence. All that we nave 
been able to find is the document in the 
form of an application filing the Sauda 
Bahi, apparently at the instance of 
the Commissioner becuso we find a hint 
of its existence in the last words ol the 
deposition of the Munib. The learned 
District Judge has referred to the 
possibility of corroboration by oral 
evidence but has not relerred to any 
specific oral evidence given in this case ; 
hut he has referred in detail to many 
of the circumstances surrounding the 
transactions between the plaintiff and 
the defendants and the circumstances 
surrounding the existence of this Sauda 
Bahi and from all the circumstances it 
is clear that he accepted the genuineness 
of the Sauda Bahi. There is nothing 
in S. 34 to limit or define the material 
which the Court may rely upon as 
corroborating the account books. We 
think therefore, that the learned Judge 
was justified in law in relying upon these 


account books and we may add that 
he was fully justified in fact. Under 
these circumstances there is no need to 
consider the second question that might 
have arisen as to whether 0 . 20, 
R. 17, Civil Procedure Code, supersedes 
the terms of S. 34 of the Evidence Act. 
Accepting, therefore, the findings of the 
learned Judge as good in law. we dismiss 
this appeal under 0. 41, R. 11, Civil 
Procedure Code. 

Appeal dismissed. 
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Mukerji, J. 

Nehal Singh —Defendant—Appellant. 

v. 

Jagannath Das—Plaintiff—Respondent. 

Second Appeal No. 1191 of 1923, De¬ 
cided on 7th April 1925, against a decree 
of the Sub-J. Meerut, D - 21st April 
1923. 

(а) Agra Tenany Act, S. 193, Cl.{ b)—Any isola m 
ted plot in a mahcil is not a share of tin mahal. 

Any isslitcd plot of land within the ambit of 
a mahal may be a part of a mahal, but it cannot 
be a share in a mahal under S. 19 5 (1). 

[P.744, C.l] 

(б) Agra Tenancy Act, ,S\ 193 —Slie irhich ought 
to be held by Collector hell by the Assistant Col¬ 
lector—Sale is not vitiated. 

Where in the execution of a decree a property 
which ought to have bsen sold by Collector, U 
sold by an Assistant Collector, the irregularity 
does not vitiate the sale. . [P.744.C.1 

IIarihms Sakai— for Appellant. 

P. L. Danerji —for Respondent. 

Judgment.—Briefly, the facts in¬ 
volved in this appeal are these : The 
plaintiff's father purchased the shares of 
the descendants of one Amjad in a hamlet 
appertaining to Khewat No. 1 in a certain 
mahal described in paragraph 1 of the 
plaint at an auction sale held on the 1Gth 
of July 1910. The plaintiff died the suit 
out of which this appeal has arisen ol the 
last day of limitation against the appel¬ 
lant who was a co-sharer in the mahal 
The statement in the plaint was that the 
defendant took possession of the purva 
without the plaintiff’s consent. The plain 
tiff stated that he was in possession and 
was dispossessed, but did not state when 
he got possession and when he was dis¬ 
possessed. 
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The appellant’s defence was mainly the 
following : 

(1) The auction sale was held through 
an amin and this was in contravention of 
S. 193, Cl. (/) of the Tenancy Act and 
the sale did nob pass any title to the 
plaintiff; 

(2) the suit i3 barred by time ; 

(3) the share purchased by the plaintiff 
is less than what is claimed ; and 

(4) at the time of sale some of the 
.■judgment-debtors were minors and their 
certificated guardian was nob made their 
guardian of the suit, and that therefore 
the sale was invalid. 

The Court of first instance dismissed 
the suit. But the lower appellate Court 
gave a decree without, however, clearly 
specifying to what extent the plaintiff's 
suit stood decreed. 

I will now consider the several points 
that have been urged on behalf of the 
defendant-appellant before me. 

The first point that has been urged 
is that the qurq amin was not competent 
to sell. Section 193, Cl. (/) of the Tenancy 
Act says that when any property is to be 
sold is a mahal or a share in a mahal 
the decree should he sent to the Collector 
who would execute the same as if it had 
been a decree of his own Court. The 
purva or hamlet is neither a whole 
mahal nor a share in a mahal. It may 
be a part of a mahal or portion of a 
mahal being an isolated plot of land with¬ 
in the ambit of a mahal It i3 clear, 
therefore, that the rule contained in Cl. 
(l) does not govern the present case. I 
may point out that, ordinarily every¬ 
thing that is usually sold in execution of 
a revenue Court decree is situate within 
a mahal, e g., a tree, a house, etc. If the 
interpretation pub by me on S. 193, be too 
narrow, all execubion^cases mu3b he heard 
in the Court of the Collector himself and 
no other officer. This could hardly have 
been contemplated. Further, it appears 
to me that there is nothing in S. 193 
which would go to show th it the irregu¬ 
larity would vitiate the ?ale. There is 
no question of jurisdiction. The Collec¬ 
tor can sell only as the revenue Court 
and the decree in this instance being a 
rent-decree was also passed by the reve¬ 
nue Court. Instead of a Collector an 
Assistant Collector sold the property. I 
.hold that the sale is good and the cases 
cited by the learned counsel for the appel¬ 
lant, viz. Fatmatul Kubra v. Achchi 


Begam (l) and Mahmud Johan Begam v. 
Govind Ram (2) have no application. 
The language of law on which those rul¬ 
ings were given was different. 

The second point that was urged before 
me was that three of the seven descend¬ 
ants of Amjad, viz., Ibrahim, Mt. Najiban 
and Mt. Naziran were minors and were 
not properly represented in the execution 
proceedings. This point was not urged 
before the lower appellate Court in sup¬ 
port of the judgment. It, however, ap¬ 
pears that they were represented in the 
execution proceedings by the s ime persons 
as had been appointed guardians for the 
suit in the suit itself. This is to be ga¬ 
thered from the judgment of the Court of 
first instance. I hold that there is noth¬ 
ing irregular to vitiate the sale. 

The third point urged was that of limi¬ 
tation and I think the lower appellate 
Court was right. The defendant appellant 
is a co-sharer and he never asserted that 
he was holding adversely to Amjad or his 
heirs. 

The last question that was urged before 
me relates to the quantity of share to be 
decreed to the plaintiff. On this point, 
as I have already said, there is an ambi¬ 
guity and the learned Judge of the lower 
appellate Court has not decided the 
point. I remit the following issue to 
the Court below under 0. 41, R. 25, of 
the Civil P. C. 

What shares did the judgment-debtors 
hold ir the purwa at the date of the auc¬ 
tion-purchase, viz., on the 16th of July 
1910 ? 

Fresh evidence will be admitted and the 
finding will be returned in two months. 

I may draw the attention of th9 Court 
below to the fact that it is a part of the 
appellant’s case that one at least of the 
heirs of Amjad had already transferred 
his share in the purwa before the auction 
sale. The effect of this on the issue will 
have to be considered by the lower ap¬ 
pellate Court. 

Order accordingly . 


(1) 36 All. 33 =11 A. L. J. 1009=21 I. C, 831. 

(2) 43 All. 45=18 A. L. J. 783=59 I. C. 4. 
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Mukerji, J. 

Lakshmi Chand —Defendant—Appel¬ 

lant. 

v. 

Lila Ditar —Plaintiff—Respondent. 

Second Appeal No. 802 of 1923, De¬ 
cided on 3rd December 1921, against a 
decree of the Sub. J., Budaun, D/- 19th 
March 1923. 

[a) U. P. Land Revenue Acf (3 of 1901), S. 30— 
Agreement between vendor and vendee Jiving 
rent payable by former for his ex-proprietary 
tenancy is not void but can be accepted by Revenue 
Court for decision as to the rent. 

An agreement between vendor and as to what 
rent should be paid by the vendor with respect 
to his ex-proprietary tenancy is not entorcible 
in a Court of Justice. On the other hand, it is 
not a void contract. So long as it is a reason¬ 
able rent that was fixed by the parties, the 
revenue Court can accept it as a fair estimate 
of the rent to be paid uuder S. 33 of the Revenue 
Act by an ex-proprietary tenant. The ultimate 
word, however, on the question of the amount 
of rent must be said bv the revenue Court. 
10 A. L. J. 212, Foil ; 36 All. loo, Ref. [P 745 C 2] 

(b) Specific Relief Act , S. 12 —Rare declara¬ 
tory decree which would be useless should not be 
granted. 

A mere declaratory decree should not be 
granted where the grant of the decree would be a 
useless affair. The grant of a declaratory decree 
i-> a matter within the discretion of the Court 
and the Court is not bound to make a declara¬ 
tory decree simply because it is within its 
competency to do so. [P 746 C lj 

N. C. Vaish —for Appellant. 

Harnandan Prasad —for Respondent. 

Judgment.—This appeal must be de¬ 
creed. The plaintiff is the respondent in 
this Court. lie sold to the defendant- 
appellant certain zamindari property and 
became thereby an ex-proprietary tenant 
of certain sir lands. On the very day 
on which the sale-deed was executed the 
plaintiff executed an agreement of rent 
by which he agieed to pay a sum of 
Rs. 170 a year as the rent of the ex¬ 
proprietary holding. On foot of this 
agreement the purchaser made an appli¬ 
cation in the revenue Court under S. 36 
of the Land revenue Act to have a reufc 
assessed. The Revenue Court assessed 
it at the same sum of Rs. 170 as the 
plaintiff had agreed to pay. The order 
was an ex parte one. The plaintiff made 
an attempt to have the order set aside 
and the case re-heard, but he failed. 
Thereupon he brought f fche suit, out of 
which this appeal has arisen. 


The plaintiff alleged Id the plaint that 
the kabuliyat had been obtained from him 
by exercise of undue influence and pressure. 
He also alleged that the rent fixed was 
much higher than the rent which could 
lawfully be fixed for the holding. The 
suit failed in the Court of first instance. 
The learned Munsif came to the conclu¬ 
sion th\t no case of fraud or undue 
influence had been made out. Ho was 
also of opinion that evidenoe was adduced 
to prove fraud of a kind other than that 
alleged in the plaint. The learned Sub¬ 
ordinate Judge on appeal agreed with 
the Court of first instance that the 
plaintiff was not entitled to any relief 
on the ground of fraud. But he accepted 
the argument that the kabuliyat was 
void as a matter of law, the effect of it 
being a contravention of the previsions 
of S. 36 of the Lana Revenue Act. 

The sele question for determination in 
this appeal, therefore, is whether on the 
ground taken up by the Court below a 
declaratory decree could he granted in 
favour of the respondent. 

There have been some cases discussing 
the question whether it was open to a 
vendee and a vendor to arrive at an agree¬ 
ment as to what rent should he paid by the 
vendor with respect to his ex-proprietary 
tenancy. The latest case on the point i9 
that of Jahangir a v. Karrar Hussain (l). 
An earlier case is Pray v. Si til Per shad 
(2). In the former case it was held that 
an agreement between the vendor and th6| 
vendee as to the rent to he paid by the 
former was not by itself void. So long 
as it was a reasonable rent that was 
fixed by the parties the revenue Court 
could accept it as a fair estimate of the 
rent to he paid under S. 36. of the 
Revenue Act by an ex-proprietary tenant. 
Thus, it is clear that an agreement by 
itself is not enforcible in a Court of. 
justice. On the other hand it is not a 
void contract. The ultimate word od 
the question of the amount of rent must 
he said by the revenue Court and that 
has been done in this case. The Revenue 
Court held definitely that the rent should 

be Rs. 170. 

It is clear, therefore, that the plaintiff- 
respondent should not be granted any 
declaratory decree. The agreement by 
itself is not void and a prayer for its 

(1) [1916] 16 A. L. J. 212=44 I. C. 513. 

(2) [L914] 36 All. 155=22 I. C. 965=12 
A. L. J. 136, 
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avoidance cannot be made the object of 
any suit. If it is allowed to stand it 
cannot do any harm to the plaintiff. 
Further, a mere declaratory decree should 
not he granted where the grant of the 
decree would be a useless affair. The 
grant of a declaratory decree is a matter 
within the discretion of the Court and 
the Court is not hound to make a declara¬ 
tory decree simply because it is within 
its competence to do so. 

The appeal is allowed, the decree of 
the Court below is set aside and the decree 
of the first Court is restored. The appel¬ 
lant will have his costs throughout. 
The costs in this Court will include 
counsels' fees on the higher scale. 

Appeal allowed. 
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Stuart , J. 

Mahadeo Prasad —Plaintiff—Appellant* 

v. 

Basant Lai and others —Defendants— 
Respondents. 

Second Appeals Nos. 948 and 919 of 
1923, Decided on 10th Fehurary 1921, 
against the decree of the Sub-J., Mirzapur, 
D/~ 15bb March 1923. 

(fl» Agra Tenancy Act (2 of 1001), S. 107— 
Mortgagee a recorded co-sharer—■Decree for joint 
possession can be passed bu f not for mesne pro¬ 
fits—Jurisldidion of civil Courts Is barred in 
such cases. 

A mortgif'ee of zamindari plots who is entered 
as such in the khewat is a recorded cosharer, 
and if he is obstructed in the collection of rents 
he is entitled to a decree for joint possession 
against the other cosharers, but not t) a decree 
for mesne profits. As he is a recorded cosharer 
he can only obtain his share of the profits by 
4 suit in a rent Court. Section 167 bars the 
jurisidiction of the civil Courts in the matter. 
1922 All. 314 aud 1922 All. 162, Foil. [P. 746, C. 2] 

K. N. Katju —for Appellant. 

M. L. Ac/arwala — for Respondents. 

Judgment.—Manna and others mort¬ 
gaged certain zamindari plots of an area 
of about V2 bighas in favour of Jhak and 
Ramnandan Lai. The mortgagors trans¬ 
ferred all their rights to Basant Lai. 
Basant Lai has redeemed half the mort* 
gage and is mortgagor in respect of the 
remainder. The mortgagee rights in res¬ 
pect of the remainder have been sold to 
Mahadeo Pande in execution of a decree. 


Mahadeo Pande’s name has been entered 
as mortgagee in the khewat. He i3 tin:- 
a recorded cosharer. 

The situation is now this : Basant Lai 
owns half the property and is mortgages 
of the remainder. Mahadeo, the present 
appellant, is the mortgagee of the remain¬ 
ing half. These remarks apply only 
to the area in dispute. That area is 
recorded as a portion of certain khata and 
in the remainder of the khata many other 
people are cosharers. 

Mahadeo’s grievance was this : the 
area in dispute is cultivated by tenant?. 
When he endeavoured to collect rent- 
from those tenants through the Courts, 
he was opposed and was unable to collect 
the rents, He has now come into Court 
to claim his rights. The lower appellate 
Court has given him a decree declaring 
that he is the mortgagee, but has refused 
him any other relief. He appeals against 
this decree. 

It appears to me that following th9 
recent Bench decisions in this Court in 
Bisheshar Singh v. Ilanuman Singh (D 
and in Sarhjit Singh v. Raj Kumar Bed 
(2), the appellant is entitled to a decree 
for joint possession. According to the 
latter decision he is not entitled to mesr.e 
profits. As he is a recorded cosharer he 
can only obtain his profits in this matte” 
by a suit in a rent Court. Section 1C7 
of the Tenancy Act bars the jurisdiction 
of the civil Court iu the matter. 

in the result 1 modify tho decree of the 
lower appellato Court hv granting the 
appellant a decree for joint possession. I 
do not, however, see my way to award 
him costs, and consider that he should 
pay tho coats o? the other side, for it 
appears to me that he himself is respon¬ 
sible for unnecessary litigation. As he 
is a recorded cosharer there was nothing 
to prevent his collecting the profits in the 
ordinary way. Why a recorded cosharer 
should wish to come into a civil Court 
to ask for a decree for joint possession i- 
a question that can probably only he 
answered in the eastern districts. While 
permitting him modiSed relief 1 direct 
that Mahadeo pay his own costs and cost? 
of the other side on the higher scale. 

Decree modified . 


(1) 1922 All. 314=4 l All.'l— - 19 A. L. J. 78U. 

(2) 1922 All. 162=44 All. 5=19 A. L. J. 7S3 
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Lindsay and Kanhaiya Lal, JJ. 

Ishwar Datt Upadhiya— Defendant— 
Appellant. 

v. 

Mahesh Datt Upadhiya and another— 
Plaintiffs—Respondents. 

First Appeals Nos. ‘25 and *2R of 1925, 
Decided on 8th May 1925, from an order 

of the Sub.-I. i Basti. 

pre-emotion—Partition made under Rev.. Art 
—Relationship of parties to partition , continues 
until partition becomes effective. 

Where partition has been made under the 

Land Revenue Act the previous relationship 

between the parties for purposes of pre-etnption 

continues till the partition becomes elective 

[I . <41, L.1J 

Hanicindan Prasad— for Appellant. 
Lindsay, J.— The following pedigree 
will explain the portion of the parties. 

Jag ANN at it 


Datt (Lindsay, J.) 
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Ishwar 

Dat 


Shyama Sada 
Is and Nand 


Rama 

Nand 


i 

Mahesh Brijmohan 
Dat 


Ganesh 

Dat. 


a co-sharer in patti Baqimanda from the 
date on which the partition takes effect. 

The Court of first instance dismissed 
both these suits for pre-emption, being of 
opinion that the partition could not take 
effect in law up till the 1st of July 1923, 
regard being had to the provisions ot 
S. 131 of the Land Revenue Act. The 
Munsif held that, although the partition 
proceedings had been brought to an em 
by fche Collector's order of confirmation 
passed on the loth of December 1922, 
yet for the purposes of pre-emption, the 
previous relations between the parties 
were still in existence and did not 
determine until the partition became 

effective. 

We have no doubt whatever that the 
view taken by the Munsif is correct, ano 
we disagree with the judgment of the 
Court below in the contrary sense. 

We have then to consider what was 
the situation on the 27th of April 1923, 
when the first of these two sales was 
made by Brijmohan in favour of Ishwar 
Dat. Having regard to the state. of 
things which existed before the partition 
became effective, the plaintiff pre-emptor 
had no better right to take this property 
than the vendee had, because at that 

t • -.1.1- - 
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The principal defendant in the two 
suits out of which these appeals have 
arisen is Ishwar Dat, whose name 
appears in the pedigree above. Two 
sale-deeds were executed in his favour ; 
one on the 27th April 1923, by Brijmohan; 
and the second on the 10th ot August 

1923, by Ganesh Dat. 

It appears that previous to certain 
partition proceedings, which are about to 
be mentioned, all these parties were 
co-sharers in a patti of mauza Latwapur 

called patti Jagannath. 

A partition was begun and by the loth 
December 1922, the partition was 
confirmed by the Collector. Under S. 131 
of the Land Revenue Act that partition 
could not take effect till the 1st July 

1923. 

Under the arrangement which was 
made by these partition proceedings, 
patti Jagannath was divided, and one of 
the new pattis erected was patti 
Baqimanda. In this patti Baqimanda 
the pre-emptor in both suits, namely, 
Mahesh Dat Upadhiya, is a co-sharer 
wjth each of the vendors. It is admitted 
that Ishwar Dat, the purchaser, is not 


patti Jagannath. 

Then, a 3 rightly held by the first 
Court, if we come to the conclusion that 
the suit of the plaintiff must fail with 
regard to the first of these two sales, 
it must necessarily fail with regard to 
the second, because by virtue of the 
first sale the vendee, Ishwar Dat, by the 
time of the second sale, i. e. t the 10th 
August 1923, had become a co-sharer 
in the new patti—patti Baqimanda. 

As regards both the sales then the 
position is this ; that both the pre-emptor 
and the vendee Ishwar Dat are in the 
same category of pre-emptors. None of 
the Courts below seems to have appre¬ 
ciated the fact that both these casee are 
governed by the Agra Pre emption Act 
(IX of 1922 ), both the sales having 
taken place subsequent to the commence¬ 
ment of the Act, the date of which was 
the 17th February 1923. 

Both the pre-emptor and the vendee 
being in the same class of pre-emptors 
under the scheme provided by S. 12, 
in order to ascertain whether there is 
any preference between them, we have 
to refer to the provisions of sub-S. (3) 
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of S. 12. There a preference is given to 
the person who is the nearest heir of 


uhe vendor. If we look at the pedigree, 
which is set out at the head of this 
judgment, the rights of the cases are 
with the vendee, Ishwar Dat ; for he is 
a nearer heir of both the vendors than 
is Mahesh Dat, the pre-emptor. 

Vve hold, therefore, that in neither 
case is the plaintiff entitled to pre-empt, 
and we, therefore, allow both these 
appeals, set aside the decrees of the 
Courts below, and direct that the 
plaintiff’s claim be dismissed in all Courts 
with costs. 

Appeals allowed. 
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Mukerji, J. 

Ram Bnchh Singh and another —Plain¬ 
tiffs Appellants. 

v. 

Chhalmuri Singh and another —Defen¬ 
dants—Respondents 

Second Appeals Nos. 770 and 771 of 
1023, Decided on 27ch November 1924 
from the decision of the D. J. Ghazipur 
D/- 6th February 1923. 

(rt) A. TJ. P. Act (1873), S. 7 —Possession by 
'mortgagee is possession by 'proprietor, for accrual 
of ex-proprietary rights. 

Eor che accrual of the right of occupancy all 
that, is necessary is that the land should be 
held as sir and that the proprietary rights 
should be lost, after the passing of the N. W. 
R. Rent Act of 1S73. The law does not require 
for the accrual of the right of an ex-prop’-ietary 
tenant that the land to which the right would 
attach itself should be in the immediate posses¬ 
sion of the proprietor losing his interest. Al¬ 
though the land is held by a mortgagee, the 
proprietor mortgagor may be considered to hold 
land within the meaning of S. 7. [P. 749, C. 2] 

★ (6) T. P. Act , S . 63 —Mortgagee planting trees 
on lan(—Mor gagor unwilling to pay for them on 
redemption — Mortgagee may be allowed to remove 
he trees. 

The language of S. 63 does not imply that 
separate possession or enjoyment must be on 
the spot and not out of it. For example, if on 
a piec. of land mortgaged the mortgagee chooses 
to erect a building he would be entitled to 
remove the bricks, the timber and every article 
constituting the building from the land if the 
mortgagor seeks redemption. Similarly if the 
mortgagee has planted trees, and on redemption 
the mortgagor is not willing to pay for them, 
the mortgagee may be allowed to remove them. 

[P. 751, C. 1] 

Judgment. —These are two appeals 
by the same set of plaintiffs and are 


directed against the same set of defen¬ 
dants. 

The facts of the case are given with 
sufficient detail in the almost exhaustive 
judgment of the learned District Judge. 
Only one point is not mentioned in that 
judgment, but on it there i3 no contro¬ 
versy. 

The plaintiffs’ predecessor-in-title, Deoki 
Singh, made a usufructuary mortgage 
of sir plot bearing No. 90, dated the 
27th of June 1861, in favour of one Nandu 
Bhaiya. It is this mortgage that is be¬ 
ing now sought to be redeemed by Deoki 
Singh’s sons, the plaintiffs in the case. 
The defendants to the suit claim to be 
the proprietors of the entire property 
which once belonged to Deoki Singh 
under various transactions, most of which 
are detailed in the judgment of the learn¬ 
ed District Judge. It appears that Deoki 
Singh, after executing the mortgage of 
the 27th of June 1861, made a mortgage 
by conditional sale of his entire zamindari 
property on the 29ch of September 1861 
in favour of one Sundar Prasad. Janki 
Prasad, the predecessor-in-title of the 
defendants, and another brought a suit 
for pre-emption. The result was that 
the entire mortgage over the entire pro¬ 
perty of Deoki Singh was split up into 
two equal shares and one share was given 
to Janki Prasad as the pre-emptor on 
payment of half their mortgage-money. 
The plaintiffs who had pre-empted the 
other half did not pay the purchase- 
money and the property remained with 
the mortgagee Sundar Prasad. Sundar 
Prasad’s interest was, therefore, reduced 
to one-half of the entire mortgage. Sub¬ 
sequently it appears that in 1874 or 
thereabout Janki Prasad foreclosed his 
half interest in the mortgage and became 
the owner of one-half of Deoki Singh’s 
property. This incident is not mentioned 
in the judgment of the learned Disfcriot 
Judge, but documentary evidence has 
been read out to me from the record 
and the fact is mentioned in the written 
rtatement of the defendants. Deoki Singh’s 
sons, the plaintiffs, do not claim to pos¬ 
sess any proprietary interest whatsoever 
in the property which once belonged to 
Deoki Singh. In 1887 Sundar Prasad’s 
heirs Doda Singh and others brought a 
suit for foreclosure of one half-share in 
the mortgage. To this suit Janki Prasad’s 
sons were parties. Deoki Singh was also 
a party. The suit ended in a compromise 
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dated the 28th of February 1867. The 

learned District Judge has relied on a 
portion of this compromise and has 
inferred that Deoki Singh’s interest in 
sir lands came to an end by virtue of 
the provisions of the compromise. We 
can leave this point for the present. As 
one of the results of the compromise, 
Janki Prasad’s heirs paid up the heirs 
of Sundar Prasad and became, by fore¬ 
closure, the owners of the remaining 
half of the property of Deoki Singh. 
Thus, the defendants are the proprietors 
of the entire property which once be¬ 
longed to Deoki Singh. There is no con¬ 
troversy on this point. 

It is common ground that the mortgage 
held by Nandu Bhaiya was redeemed on 
the 28th of June 1887 by the ancestors of 
the defendants. Deoki Singh’s sons now 
ask that they should he allowed to 
redeem the mortgage cf the 27th of June 
1861. The question is whether they are 
entitled to do so. 

As I have stated, the learned Judge 
relied on the compromise of the 28th 
of February 1887 as establishing the fact 
that Deoki Singh’s interest in the sir lands 
was relinquished. 1 have heard the entire 
compromise and I could lind nothing in 
the document which would indicate that 
Deoki Singh was giving up his interest as 
an ex-proprietary tenant in Plot No. 90, 
which was not in his possession. Lhere 
can he no doubt that the proprietary 
interest of Deoki Singh in Plot No. 90 
(the plot in suit) was transferred to the 
defendants’ ancestors by virtue of the 
compromise and by virtue of the fore¬ 
closure proceedings taken by the sons 
of Janki Prasad in 1887. The question 
is whether Deoki Singh relinquished his 
ex-proprietary interest in Plot No. 90 by 
virtue of the compromise. The compromise 
was read out to me and I have not been 
able to find any statement anywhere 
in it, which can indicate that Deoki Singh 
was giving up his tenancy right in Plot 
No. 90 which was, it must be taken, in 
the possession of Nandu Bhaiya or his 
heirs since the date of the mortgage. 

The learned District Judge was of 
opinion that no ex-proprietary interest 
could accrue to Deoki Singh in Plot 
No. 90. It appears that ex-proprietary 
tenancy was created for the first time by 
Act XVIII of 1873. The mortgage in 
suit was created in 1861. Thus, in 1887, 
and 1874, the dates at which Deoki Singh 


lost his proprietary rights, Deoki Singh was 
not in possession of Plot No. 90, although 
admittedly it was his sir land. The learn¬ 
ed Judge was of opinion that under the 
circumstances Deoki Singh could not 
acquire an ex-proprietary tenancy in the 
plot by virtue of tee Act of 1873, an Act 
which was passed subsequently to the 
mortgage. This opinion of the learned 
District Judge is against the authorities 
of this Court, vide Karamat Khan v. 
Samiuddin (1) and Sham Das v. Batnl 
Bibi (2). 

Looking at the language of the law 
itself there should be no manner of doubt 
as to the correctness of the contention of 
Deoki Singh’s heirs. S. 7 of the Rent Act 
(1873) runs as follows : 

“Every person who may hereafter lose 
or part with his pro rierary rights in any 
mahal shall have a right of occupancy in 
the land held by him as sir in such 
mahal at the date of such loss or parting, 
etc.” 

For the accrual of the right ot' occu¬ 
pancy all that is nece^ary is that ohe 
land should be held as sir and that the 
proprietary rights should be lost after the 
passing ot the Act of 1873. It is con¬ 
ceded that the proprietary rights of Deoki 
Singh were lost after 1873. The next 
Question is whether the sir land was 
* held” by Deoki Singh at the date of the 
loss of the proprietary rictus. It is quite 
clear that Deoki Singh was not in phy ical 
possession of the land in question. But 
he was certainly in constructive posses¬ 
sion through his mortgagee whose posses¬ 
sion was on behalf of the m -rtgagor. 
The law does not require for the accrual 
of the right of an ex-proprietary tenant 
that the land to which the right would 
attach itself should be in the immediate 
possession of the proprietor, losing bis 
interest. I am, therefore, of opinion that 
although the land was held by Deoki 
Singh’s mortgagee, Deoki Singh held ohe 
land within the meaning of S. 7. It fol¬ 
lows that Deoki Singh became an ex-pro¬ 
prietary tenant of the land in suit. 

Having acquired the ex-proprietary 
tenancy it does not appear that Deoki 
Singh lost it at any time. Indeed, after ohe 
possession of Nandu Bhaiya came to an 
end, on redemption on the part of the 
defendants’ ancestors, the defendants' 

(1) [188<>] 8 All. 40 /=(1 -80) A. W. ; 3. 

(2) [1902] 24 All. 538—(1902) A. W. N. 155. 
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ancestors stepped into the shoes of Nandu 
Bhaiya and their possession was on be¬ 
half of the mortgagor Deoki Singh. There 
will, therefore, be no difficulty in the way 
of the plaintiffs' success. 

A question of limitation was raised in 
the Court of first instance, but both the 
Courts have found that there was an 
acknowledgment by the defendants’ an¬ 
cestors which took the case out of the 
rule of limitation. That question has 
not been discussed before me, and I need 
express no opinion on that point. One 
argument was advanced by Dr. Agarwala 
and it is this : he argued that by virtue 
of the compromise of 1887 and by virtue 
of the dakhlnama that was passed in 
favour of Janki Prasad’s heirs, Janki 
Prasad’s heirs obtained physical posses¬ 
sion over Plot No. 90. This argument is 
not supported by any statement to that 
effect in the written statement and is 
vitiated by the admitted fact that the 
defendants’ ancestors took the trouble of 
redeeming the mortgage executed in 
favour of Nandu Bhaiya which was a 
usufructuary one. 

In the result the plaintiffs’ claim for 
redemption must succeed. 

It appears that since the mortgage, the 
mortgagee in possession planted tree? on 
the land. The plaintiffs’ contention is 
that on payment of the mortgage-money 
they are entitled not only to the land, hut 
also to the trees. The Court of first 
instance, while decreeing the claim for 
redemption, decided that so long as the 
trees stood, the defendants' possession 
over the trees would continue. The 
learned District Judge did not express any 
opinion on this point because in his 
opinion the whole suit for redemption 
failed. In this Court, in support of the 
plaintiffs’ contention, two cases have 
been cited. One is the case of Zubeda 
Bibi v. Sheo Charan (3), and the other is 
an unreported case, viz., Second Appeal 
No. 148 of 1923, Nageshar Rai v. Nand 
Lai Rai , decided by Daniels, J., on the 
25th of June 1924. In the former case 
there was a distinct finding that separate 
possession and enjoyment of the grove 
without detriment to the principal pro¬ 
perty wa9 not possible. The question is 
whether I should follow these cases. 
Both the cases are decisions by a single 
Judge, and are, therefore, not binding 
on me. 

(3) [1899] 22 All. 83=(1899) A. W. X. 189, 


The law on the subject is contained in 
S. 63 of the Transfer of Property Act. 
In both the cases cited the same section 
has been relied upon. There can be no 
doubt thaj when a mortgagee of a plot of 
land plants trees on the same, the trees* 
are to be considered as an accession.* 
The ordinary rule is that a mortgagor 
upon redemption will he entitled to any 
accession that takes place in the property 
mortgaged. There is an exception how¬ 
ever. Tiie language i3 this: 

Where such accession has been 
acquired at the expanse of the mortgagee 
and is capable of separate possession or 
enjoyment without detriment to the prin¬ 
cipal property, the mortgagor desiring to 
take the accession must pay to the mort¬ 
gagee the expense of acquiring it.” 

The mortgagor here is not willing to 
pay for the expense that was incurred in 
planting and rearing up the trees. The 
question, therefore, reduces itself to this, 
viz., whether the plaintiffs are entitled to 
the trees without any payment whatso¬ 
ever. This question has to bo answered 
by finding out whether the accession is 
capable of separate possession or enjoy¬ 
ment without detriment to the principal 
property. It has been contended on be¬ 
half of the appellants that the trees as 
such were incapable of separate posses¬ 
sion or enjoyment without detriment to 
the land itself. There can be no doubt 
that if the trees are to be enjoyed as 
standing trees they cannot be enjoyed 
without detriment to the land. On the 
other hand there seems to be no reason 
why the trees, as timber, cannot be sepa¬ 
rately possessed or enjoyed without detri¬ 
ment to the property. The trees can 
be cut down and removed and the mort¬ 
gagee will he able to enjoy the timber by 
separate possession. It has not been 
contended seriously that the severance of 
the trees from the soil would be detri¬ 
mental to the land, that the land would 
be incapable of being used again as sir 
land. All that has to be done is to 
remove the roots of the trees which can 
be easily done, and if necessary the mort¬ 
gagee may be required to remove the 
roots when they remove the trees. 

If we look to the provisions of the law 
as to lease we find that a lessee is per¬ 
mitted to remove at any time during the 
continuance of tho lease all things which 
he has attached to the earth provided he 
leaves the property in the state in which 
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he received it: 01. (h), S. 108 of the Trans¬ 
fer of Property Act. The mortgage in 
suit was of only a plot of land. Instead 
of raising crops the mortgagee found it 
more paying to have a number of trees 
on the land. The trees have added to 
the value of the land if they be allowed 
to stand on the same. There is no prin- 
•ciule of law by which the plaintiff may 
be allowed to have the privilege of having 
a more valuable property on redemption 
that he gave to the mortgagees. Unless, 
therefore, the language of the law 
e v .pressly compels the Court to hand over 
the trees to the mortgagor, there seems to 
be no reason, certainly no moral reason, 
why the mortgagee should lose the trees. 
In my opinion the language of S. 63 does 
not imply that separate possession or 
enjoyment must be on the spot and not 
out of it. For example, if on a piece of 
land mortgaged the mortgagee chooses to 
erect a building, in my opinion ho would 
be entitled to remove the bricks, the tim¬ 
ber and every article constituting the 
building from the land if the mortgagor 
seeks redemption. 

Such being my view the suit for redemp¬ 
tion succeeds ; and setting aside the 
decrees of the Courts below I grant a 
decree for redemption on condition of 
payment of Ks. 100 within six months of 
Unis date. In the circumstances of the 
case the parties will pay their own costs. 
The formal decree under 0. 34, R. 7, 
Civil P. C., will be prepared. The defen- 
dants-mortgagees would ho entitled to 
remove the trees planted on the land in 
suit hofore delivery of possession to the 
plaintiffs and within two months of the 
notice of the deposit of the mortgage- 
money in Court. 

Decrees set aside, 
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Stuart,J. 

Gnlah Singh and anotlict —Applicants. 

v. 

Emperoi —Opposite Party. 

Criminal Pev. No. 110 of 1025, De¬ 
cided on 24th March 1925, from an order 
o: the First Class Mag., Agra, D'- 19th 
-January 1925. 

Criminal P, C., S. 215 —Manifest and fatal 
;\aw in prosecution—Prosecution must be quashed. 

Commitments should only be quashed when 
on the face of it there is something of the 
nature of a fatal flaw in the prosecution. 


The accused were railway clerks who, under 
the orders of the station master, altered certain 
entries in the registers which were maintained 
by them. The action of the station master was 
held by a civil Court to bo wrong. But the 
error was due to the honest mistake of the 
station master in his view as to some railway 
rules. The accused had no animus in the 
matter, and wore only acting on the orders of 
their superior officer. 

Held: that the proceedings which had been 
taken against the accused for forgery must be 
quashed. [P* 751, 0 2] 

C. Boss Alston —for Applicants. 

Assistant Govt . Advocate —for the 

Crown. 

judgment.—Commitments should! 
only he quashed when on the face of it 
there is something of the nature of a 
fatal Haw in the prosecution. In this 
particular case there is a. fatal flaw.) 
There is no case in law at all. The two 
persons whom the committing Magistrate 
has ordered to he prosecuted for forgery 
under S. 466 of the Indian Penal Code 
are two railway clerks and the case 
against them is briefly this : 

They are responsible for the upkeep of 
certain registers. Two waggons contain¬ 
ing coal arrived at Agra railway station 
and the consignee was given time till a cer¬ 
tain hour to unload. lie completed his 
unloading by a certain hour and the time 
of completion was recorded accordingly 
in the register ; but he was not only, 
according to the view of the station 
master, obliged to complete unloading by 
a particular time in order to save pay¬ 
ment of demurrage, but he was also 
responsible for putting the waggons in 
such a position as to enable them to he 
despatched ; and if lie did not have the 
waggons cleared by that time, so as to 
he capable of dospatch, the station master 
considered that he was liable to pay 
demurrage even though the waggons 
had been unloaded. The consignee had 
actually unloaded the waggons by a 
certain time and that time was entered 
in the registers, but the station master 
subsequently discovered that, while un¬ 
loading, he had blocked the passage of the 
waggons by leaving accumulations cf 
coal on the permanent way so that the 
waggons’ despatch (to Tundla) had been 
delayed. The station master told the 
consignee to cloar the line so that the 
waggons might be despatched, The con¬ 
signee cleared the line. The station 
master then went to the clerks in charge 
of the registers and told them to alter 
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the hour of unloading from the hour 
originally recorded when the waggons had 
been actually unloaded bo the hour which 
he now gave them when the line had 
been cleared so that the waggons could 
be despatched. The two clerks carried 
out his orders, and it is for this, aad this 
alone, that they have been committed to 
the sessions on a criminal charge. 

It is admitted that they were acting 
under the orders of their superior officer, 
that they cmld not have had any possi¬ 
ble animus in the matter, and that the 
consignee had no complaint against them. 
The station master’s interpretation of 
the liability ot the consignee has been 
found to be wrong by a Small Cause 
Court Judge. I have nothing to say upon 

that point. 

The civil Court has found that the con¬ 
signee was not liable to pay demurrage. 
But t^ere was absolutely nothing dis¬ 
honest, improper or irregular in the 
station master holding the view which 
he did hold, even though it was an 
incorrect view, and for him to tell the 
clerks to alter the time of unloading to 
the time when he honestly thought that 
the waggons had been technically un¬ 
loaded was in no way a criminal offence, 
and the clerks who acted under his orders 
were in no way responsible. 

I consider that the astion of the civil 
Court which ordered the prosecution was 
most unfortunate and that it would be 
most improper to permit this prosecution 
to continue as, cn the face of it, there is 
no case of any sort or kind. 

I accordingly quash the proceedings, 
set aside the order of committal of the 
two applicants and direct that their hail 
bonds be cancelled. This order will have 
the effect of an order of absolute acquittal 
with no reflection of any kind upon the 
'conduct of the applicants. 

Order set aside. 
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Ryves and Daniels, JJ. 

Ram Char an —Defendant Appellant. 

v. 

Lal Bihari Varma and others —Plain¬ 
tiff and Defendants—Respondents. 

Second Appeal No. 623 of 1922, Decided 
on 18th November 1924, from a decree of 
the Additional Judge, Cawnpore, D/-28th 
February 1922. 


★ Civil P. C., 0. 41, Pt. 27— Reason for admit - 
ting additional evidence recorded only in judg• 
merit.—Law is complied with. 

Although appellate Court does not record at 
the time when it admits the additional evidence 
the reasons why it was admitting it but it does 
record those reasons in its judgment, there is a 
substantial compliance with the law. [P 753 C Ij 

Iqbal Ahmad —for Appellant. 

G. W. Billon and N. P. Asthana —for 
Respondents. 

Judgment.—We think that this appeal 
is concluded by the findings of fact. 

The plaintiff brought a suit for a decla¬ 
ration that the goods in the shop of his 
brother really belonged to him and, as 
such, were not liable to attachment and 
sale in execution of a decree obtained by 
a creditor of his brother. 

The First Court dismissed the suit, but 
on appeal the learned Additional District 
Judge of Cawnpore has allowed it. It is 
really purely a question of fact whether 
the alleged sale by one brother to another 
was a real sale and not a sham transac¬ 
tion in order to defraud or delay the 
creditors. Now the learned Judge has 
noted some very suspicious circumstances 
in the case which would lead one ordi¬ 
narily to infer that the transaction wa3 
not a genuine one, but, bearing all these 
circumstances in mind, he has come to a 
very definite conclusion that the sale was 
a perfectly valid transaction. What 
happened was this: one brother agreed to 
buy the property of his brother and to 
pay all his creditors six-annas in the 
rupee and did, as a matter of fact, pay 
them that amount with the exception of 
one of the creditors who refused to accept 
it. This was the defendant-respondent. 

Objection is taken to the procedure 
adopted by the learned Judge in appeal. 

It appeals that the trial Court refused to 
accept certain accounts which the plain¬ 
tiff tendered in evidence while he \va3 
under examination on the ground that 
they had not been tendered at the proper 
time. The learned Judge held that these 
documents which had been tendered 
originally in the execution department 
ought, under the circumstances, to have 
been received in evidence by the trial 
Court and he decided in his discretion to 
admit them. He also admitted certain 
pass-books and so forth. He admitted 
these not with the object of assisting the 
plaintiff, but with the object of giving the 
defendants material, from which they 
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could test the genuineness of the plaintiff's 
cv 33 . It seem bo ui fchiA the appellate 
Coirb hna wils dis Jretioa ia the matter, 
a* ha* b 3 )i reoaably phased out by the 
Privy 0)tiloil, ail in this cue we think 
bhib th*’. d.sjre'/nn wu rightly ex3reised. 
In our opinioi there wa3 nothing illegal 
nn the pr)3elura of the learned Judge. It 
ig true bo it he did not record at the time 
when he admitte! the additionil evidence 
the reasons vvny he \vn admitting ib bub 
he did raoocl bion ninni very fully, in 
his jadg D3ab. We think this is a sub¬ 
stantial c :mipliance with the law which 
requ : re 3 thib the appellate Oourt, when 
ad nibbing fresh do3 iments, should give its 
raisons. In our opinion the appeal fails 
and is dismissed with costs including in 
this Court fees on the higher scale. 

Appeal dismissed. 
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Mears, C. J., and Piggott, J. 

Hit Sarup and another Accused. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 190 of 1925, De¬ 
cided on 25th March 191'), against the 
order of the Addl. S. J., Moradabad. 

Pencil Code, S. 300 ,Erccp. 2, Ss.302, 304 and 100 
Enmity between pirtles—Challenges to come out. 
and f ight pissing—Azcuse l be ng followed by de¬ 
ceased insule the accused's house — Encounter 
occurring inside the accused's house where fatal 
Injury inflicted—Sentence was altered from S. 302 
to S. 304 as it came within Excep 2 to S. 300. 

Where a savage enmity had been growing up 
for some time between the two accused, and the 
deceaied and his brother who were their next 
door neighbours, and acts of aggression had beeu 
com nitted on both sides on the evening of the 
occurrence, and challenges to come out and fi^ht 
had passed from one house to the other and 
there was an eucounter in the open space in 
front of the two houses, in the course of which 
injuries were inflicted and suffered on both 
sides, and at some st^ge of that encounter ouo 
of the accused ran into the dahliz of his own 
house and was followed there by the deceased, 
and a sharp struggle then oejurred just inside 
the entrance door of the dahlia, a id in the 
course of that struggle the same accused with 
his spear infli :tod upon the deceased the fatal 
wound, of which the unfortunate man expired 
almost immediately. 

Held: that as the accused was within the 
threshold of hi 3 own house when he inflicted 
the fatal injury, though his act was not com- 
plet ly covered by the provisions of the law 
relating to the rig it of private defence, Kxcep- 
t. ion 2 to S. 300 sufficiently covered the case to 
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warrant the alter'ng of the conviction to one 
under S. 3o4, X. P. O. from under S. 302 I. P. O. 

[P 767 0 2 ; P 76,-J G 1] 

M. M. Raina —for Accused. 

Govt. Pleader for Govt. Advocate lor 
the Orowa. 


Piggott, J. —Two brothers, Har Sarup 
and Harbans Lai, Kaia^tbas by caste, 
the former aged about 29 years and the 
latter hi* senior by 26 years, have been 
tried and convicted by the Sessions C )urb» 
of Bijnor on a charge under S. ^02 of the 
Indian Penal Code, alleging against them 
the wilful murder of their caste-fellow 
and neighbour Sham Lai. The record is 
before us for confirmation of the sentence 
of death passed by the Sess.ons Court. 
Loth accused have submitted petitions of 
appeal, and the case has been argued by 
counsel on their behalf. The petitions 
of appeal follow the lines of the defence 
set up in the Sessions Court, though ihe 
accused were certainly most unwise to 
have reserved that defence for the Court 
of Sessions and not to have preferred it 
in full detail when they had an oppor¬ 
tunity of doing so before the committing 
Magistrate. Up to a certain point the 
facts are scarcely in dispute. The two 
appellants lived in a home adjoining that 
of Sham Lai ; in fict it would seem that 
the two had at sometimes formed parta 
of one and the same house. Sham Lai 
had a brother Piare Lai, who, more or 
less, lived with him, though for reasons 
which we need not go into, he was not in 
the habit of sleeping at the house. Piare 
Lai was urmarried, and Sham Lai 
does not, so far as the evidence goes, 
appear to have ever had a lawfully 
married wife. He did, however, keep a 
concubine who bore him a daughter of 
the name of Bhaggu. This litile giil, 
aged about 13, is unquestionably the main 
cause of the tragedy which had occurred. 
YVe think there can be no doubt on the 
evidence that Har Sarup wanted this girl 
for himself, though, whether he seriously 
believed that he could contract a lawful 
marriage with her, which would he 
recognized by his brotherhood, or merely 
desired to keep her as his concubine, it is 
impossible to say. There was very bad 
blood between the parties, probably in 
consequence of the offers which the ac¬ 
cused were making for the person of this 
girl. According to the evidence, each of 
the parties had lesorted to the irritating 
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system of petty annoyances involved in 
throwing bricks from one house into the 
otner, or the shouting of filthy abuse from 
outside. The death of Sham Lai occurred 
somewhere about 9 p. m. on the 28bh 
of September last. On the afternoon of 
the previous day the appellant, ITarhans 
Lai, had made an elaborate report at the 
police station, in which he complained 
that Sham Lai and his brother Piare Lai 
were annoying and abusing him ; that 
they were bringing pressure to bear upon 
him to vacate the house in which he was 
'living; and that he was in fear of his life 
at their hands. Soon after 9 p. m. on 
September 23, I bare Lai was at the 
police station, reporting the murder of 
his brother Sham Lai by i he two appel¬ 
lants Sub-Inspector Ham Rat an Lai 
proceeded at once bo the spot. He 
found the two appellants inside their 
house, behind locked doors, which they 
refused to open at his summons. Their 
own clothes wore stained with hluod as 
also was the clothing of their old mother. 
In a corner of the entrance-room leaning 
against the wall, were an axe and a spear, 
both of thorn staked with blond. Sham 
Lai had been carried into his own bou3C. 
He was quite dead. The medical evidence 
shows that ho had received a thrust with 
some such weapon as the snear recovered 
from the possession of the appellants, on 
the right side of his chest, which had 
penetrated into the lung. There were 
also two incised wounds, nob of a very 
serious character, on the head and a con¬ 
tused wound on the shoulder. A youth of 
bho name of Bhukan, who is a witness 
for the prosecution in the case, was found 
to have an incised wound on the left arm 
and a trilling cut on his right little finger. 
On the other hand, both the appellants 
showed marks of injury on their persons, 
though by no means serious ones: liar 
Sarup had received a slight cub on one of 
his fingers, the palm of his right hand 
was bruised, and he had a curious mark 
in the neighbourhood of the left shoulder 
which the medical officer thinks might 
very possibly represent a tooth-bite. 
Harban3 Lai had a bruise on the back of 
the neck such is might well have been 
inflicted by the blow of a lathi. When 
the case came into Court, the prosecution 
called Piare Lai himself and the little 
girl Bhaggu: also this youth Bhukan, 
whom we have spoken of as showing the 
mark of a slight wound. They also called 


Bhagwan Chander alias Pisu, the own 
brother of the said Bhukan, another 
Brahman of the name of Chajju Mai, 
and a Muhammadan shop-keeper named 
Nasir-ud-din. The last-named was disabled 
hy illness at the time of the Sessions trial, 
and the learned Sessions Judge has very 
properly brought on to the record the 
statement which this man had made to 
the Magistrate. One of the most remark¬ 
able features of the case has been entirely 
ignored hy the learned Sessions Judge. 
Piare Lai's report at the police station is 
quite aD elaborate document. It i3 the 
work of an intelligent man, well accus¬ 
tomed to describing events in narrative 
form. It tells in detail the story of 
Sham Lai’s murder and of the circum¬ 
stances alleged to have led up to the 
same. It asserts the presence of the 
deponent himself and of Bhukan on the 
scene of the crime, and may he said to 
imply, or at any rate to account for, the 
prosence of the girl Bhaggu. The notice¬ 
able point, however, is that the report 
goes on to give the names of four 
persons as being those who first arrived on 
the scene when an outcry was raised. 
Two of these persons have not been 
produced in evidence at all : the names 
of the other two are Baldeo Kishau and 
(langa Sahai. The Sub-Inspector of 
Police says that lie recorded statements 
made hy these two persons iD the course 
of the uight following the commission 
of the crime. They therasolves deny 
this : but Baldeo Kishau admits making 
a statement to the police at 11 a. in. 
on the 29th of September, and Ganga 
Sahai practically admits having done 
the same, either on the 29th or on the 
30th of September. The Sub-Inspector 
contents himself with remarking that ho 
did nob send up these two men as 
prosecution witnesses, because he had 
heard that they would not he willing 
to give evidence. They actually appeared 
at the Sessions trial as witnesses for 
the defence : so they wore willing 
enough to give evidence. What the 
Sub-Tnspector means is that they were 
not prepared to bear out the story put 
forward by Piare Lai and the witnesses 
who supported him. What we have to 
do is to consider and to appraise the 
evidence of Piare Lai, Bhaggu, Bhukan 
and the two apparently extraneous 
witnesses whom the police did succeed 
in producing as against the evidence of 
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Baldeo Kishan and Ganga Sahai, who, 
on Piare Lal’g own admission, weio 
amongst fche very first persons r.o arrive 
on the scene of fche disturbance. It will 
now be expedient to indicate in brief 
outline fche nature of the prosecution 
story, and what the accused and fcheir 
witnesses say in reply. Piare Lai says 
that lie and his family were being 
subiecfced to a sorb of persecution in fche 
matter cf this little girl Bhaggu ; stones 
were being thrown into fcheir house and 
threatening letters left at their door. 
On fche night in question both ho 
himself and Sham Lai had been invited 
to a feast at a neighbour s, though, as a 
matter of fact, they went there 
independently and at different times. 

!Ie himself was making his way towards 
the house to which he had been invited 
when he heard a disturbance from fche 
neighbourhood of his own house. He 
happenod at the time to be (dose to the 
shop kept by Bhukan and his brother 
Pisu. He hurried in fche direction of 
his house, being followed, first by Bhukan, 
and after some interval by the latter's 
brother. He reached the open space 
in front of the two houses of fche parties. 
On to this, fchero open fche doors of a 
room, described as the lidari belonging 
to Sham Lai’s house, and also a single 
•door leading into a narrow entrance-room, 
described as the dahli: of the house of 
the appellants. Piare Lai’s story is that, 
as he arrived on fche scene the two' 
appellants were attacking Sham Lai. 
one of them with a spear and another 
with an axe. He flung hi nisei I into the 
fray, avoided a blow aimed at him l>v 

w 

Uarbans Lai, and grappling with the 
latter, flung him to the ground. Jn the 
meantime two women, fche mother and 
the sister of Uarbans Lai, emerged from 
their house and began dragging Shamlal 
into fche dahli -. The man was already 
wounded and fell down as the women 
began dragging him. Bhukan interfered 
and succeeded in grasping Sham Lai’s 
feet at the moment when about half fche 
man s body had boon dragged over the 
threshold of fche dahli?. Then Bhukan 
himself was wounded with a spear- 
fchrusfc from Har Samp, whilo Harbans 
Lai broke loose from fche witness and 
struck Sham Lai another axe* blow. 
Then fche accused and fcheir womenfolk 
took refuge inside their house, aod Piare 
Lai and the witnesses with him wore able 
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to carry Sham Lais corpse—the man 
having by that time expired—first into 
fche open space outside and afterwards 
into his own house. This is fche story 
told in substance also by the girl bhaggu 
and by the' prosecution witnesses 
Bhagwan Ghaoder and Nasir-ud din. 
The witness Cha.jju Mai deposes only 
to fche search of the accused’s house 
and fche recovery of blood-stained 
clothing and weapons from thorn. Jfc 
would be quite possible to criticize this 
evidence in matters of detail, but there 
are certain general considerations against 
its credibility. Bhagwan Chander and 
Nazir -nd-din, as we have already noticed, 
were not mentioned in the first report, 
and in the case of Nasir-ud-diu we are 
deprived of the advantage of considering 
aDy cross-examination to which he might 
have been subjected at the Sessions 
trial. I’heir evidence reads to us some 
what artificial, and we find it practically 
impossible to avoid believing that they 
came on the scene too late to see much 
of what they havo described. Moreover, 
their evidence, as well as fche entire 

story told by Piare Lai, pro-supposes a 
struggle of such duration that it is difficult 
fco believe that at fche end of it Sham 
Lai would have shown only the four 
marks of injury on his person observed 
at the postmortem. The other difficulty 
about this evidence lies in fche fact that 
fche Sub-Inspector found two very 

definite pools ol blood : one in the open 
space outside the two houses and fche 
other inside fche dahliz of fche accused’s 
house. He was not examined as care¬ 
fully as he ought to have been with 
reference to this very important state¬ 
ment. He did, however, produce and 
!»'ove a certain plan of fche locality, and 
wo are entitled, on the strength of his 
evidence, fco take notice of marks placed 
upon fche said plan and explanatory 
notes made concerning those marks. 
Now, fche pool of blood insido the dahli z 
was not in the doorway : it was .not 
far from fche doorway, but it ig shown 
in the plan distinctly fco one side of the 
same. This is significant when we come 
fco consider fche defence of fche accused 
and the statements of their witnesses. 
We have already “remarked that the 
accused elected to reserve fcheir defence. 
Even in fcheir statements before fche 
Sessions Court we find fche sort of 
hesitation and confusion which is to ho 
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expected in the statements of persons 
on their trial on a capital charge, 
who are not really prejared to make 
a clean breast of the facts as known 
to them, but who are anxiously thinking 
how they can best tell 'an apparently 
coherent story which will not involve 
any direct admission against themselves, 
Anyone reading Har Sarup’s statement, 
as it stands on the record, cannot fail 
to realize that the man knows perfectly 
well that he stabbed Sham Lai in the 
chest with a spear and thereby caused 
his death. He will not actually say 
this ; but in reply to the questions 
put to him he returns answers which 
practically amount to the same thing. 
Ho teils a queer story a3 to the grounds 
of enmity between himself and his 
next-door neighbours, and he says that 
on the night in question it was the said 
neighbours who were abusing him and 
his brother, throwing bricks into their 
house, and challenging them to come 
out and fight. The accused were safe 
indoors with the door shut, and we know 
that they had inside the house the 
weapons which the police afterwards 
found there. Har Sarup, however, 
wishes the Court to believe that he and 
his brother grew so alarmed at the 
thought that Piare Lai and Sham Lai 
and their friend Bhukan might climb 
over into their house that they began 
to sh)ut for help. On this, he says, his 
wibnessos, Baldeo Kishan and Ganga 
Sahai, came on the scene, and on the 
arrival of the witnesses he and his 
brother oi ened the house-door and came 
out. As soon as they had done so, they 
were set upon by Piare Lai, Sham Lai 
and Bhukan with lathis. While a scuffle 
was going on outside between Piare Lai 
and Harbans Lai, in which the two 
witnesses were vainly attempting to 
iDteipose, Har Sarup himself ran into the 
house, being pursued by Sham Lai and 
Bhukan. Inside his own dahliz he turned 
to hay, and, as he puts it, “I struck one 
spear-blow to save myself. I do not 
know whether it hit Sham Lai or not.” 
In substtn:e this story is also told by 
Harbans Lai, and iD the main it is cor¬ 
roborated by Baldeo Kishan and Ganga 
Sahai. The learned Sessions Judge 
has heeD very severe on Baldeo Kishan 
by reason of certain admissions which 
this witness made in respect of a state¬ 
ment not otherwise proved, which he was 
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said to have made to a vakil of the name 
of Brij Kandan Saran, who came on the 
scene in the course of the fight between, 
the 28bh and the 29th of September. It 
seems to us that this statement ought 
either to have been put frankly in evi¬ 
dence, or that all reference to it ought to 
have been omitted. As the record stands, 
we have an admission by Baldeo Kishan 
that he did make a statement to the 
vakil, and one or two fragmtnbary ques¬ 
tions are pub as to whether he had not 
said to the vakil this one thing or that 
other thing, lu is quite easy to create 
a totally misleading impression as 
to the veracity of a witness by 
cross-examining him on these lines. 
Another point severely commented on by 
the learned Sessions Judge is that neither 
of these two witnesses hastened to give 
the investigating police officer the benefit 
of their evidence the moment he arrived 
on the scene. If this sort of criterion is 
to he applied to evidence in this country, 
there will be very few ey ewitnesses to 
important crimes who will be found 
entitled to credit, whether they even¬ 
tually appear as witnesses for the prose¬ 
cution or as witnesses for the defence. 
On the whole, we are inclined to agree 
with the learned Sessions Judge that 
Baldeo Kishan and Ganga Sabai display in 
their evidence a certain leaning towards 
the accused persons and a desire to repre¬ 
sent their actions in as favourable a light- 
as possible. At the same time it does 
not seem to us essy to give any deinite 
reason why they should be regarded as 
less worthy of credit than the prosecu¬ 
tion witnesses, and their story, as a whole 
has the advantage of accounting for the 
pool of blood found just iDside the dahliz. 
There is ODe more curious, and, indeed 
sensational, feature of this case. Piare 
Lai had asserted in his first report that 
he and his brother had been subjected to 
persecution by means of threatening 
letters. He handed over to the police 
three letters which he said had been given 
him by the little girl Bhaggu ; and 
Bhaggu’s account of the matter is that 
she found these letters lying in the door¬ 
way of their house on the morning after 
the muider. These letteis have been 
most carefully translated on our record, 
and they have apparently been treated in 
the Court below as corioboratioD of the 
case against the accused. Their only 
efi’ect od our minds is to introduce a- 
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serious element; of uncertainty into the 
whole matter. They are curiously word¬ 
ed letters, ostensibly addressed in very 
polite terms to the “dear sister” of the 
wri'.er. The suggestion is that they are 
meant for the aged mother of Piaro Lai 
and Sham Lai. They do contain demands 
for the hand of the girl Bhiggu, and they 
are accompanied by threats against the 
life of the person addressed an! the lives 
of everybody connected with her. In two 
of these letters the writers are very 
careful to assert that they are going 
about prepared for murder, armed wich a 
spear and a hatchet, the very weapons 
with which Sham Lai was eventually 
killed. The absurdity of supposing that 
letters threatening the life of a member 
of the household would continue to be 
written and delivered after the murder 
was an accomplished fact doe9 not seem 
to have presented itself to the mind of 
the learned Sessions Judge. Some other 
explanation of the production of these 
letters before the investigating police 
officer must be sought. We could suggest 
more than one but it is useless to indulge 
in mere speculations. When, however, 
the police came to examine the clothing 
of the murdered man, they found on Sham 
Lai’s person, saturated with bbod, what 

they thought to be two letters which 
have been assumed to belong to the same 
series. The letters were marked Exhibits 
G and H. They were certainly never 
translated for the benefit of the Court, 
and, so far as we can discover, no attempt 
was ever made to read them until we 
insisted on having them opened out at 
the hearing of the apjeal. We at once 
discovered that there were in reality 
three letters, and not two : two of them 
were gummed together by the dried blood. 
It was exceedingly difficult to decipher 
these papers new, but we managed to 
obtain a fair general idea of the contents 
of one of them. It is a letter similar 
in style to the three Exhibits I), E and 
P and it does contain an explicit threat 
against the life of Piare Lai. Needless 
to say, it contains no reference to an 
axe or a 3pear. We are bound to add 
also that, although both the appellants 
are literate and occupy positions which 
must have made it the easiest thing in 
the world to secure specimens of their 
handwriting, no attempt was made to 
produce evidence regarding the hand writ¬ 
ing of Exhibits D, E and P much less of 


Exhibits G and H, which, as we have 
said, were not read at all in the CourG 
below. On the whole, we prefer to draw 
no certain inference from these letters, 
except that we are inclined to believe the 
statement made by Piare Lai in his first 
report as well as in his evidence that 
letters of a threatening character con¬ 
nected with demands for the hand of the 
girl Bhaggu had been received during the 
days immediately preceding the murder. 

Coming now to sum up the entire case, 
the conclusion at which we arrive is that 
the prosecution evidence, more particu¬ 
larly where it puts forward allegations 
which if believed, would make the crime 
of both the appellants unquestionably 
nothing short of murder is not to be 
implicitly relied on. We regard it as in 
itself ooen to criticism, and it is to a con¬ 
siderable extent outweighed by the 
defence evidence anl by the Sub-lnspec- 
tors's plan of the locality. We are satis¬ 
fied that a savage enmity had been grow¬ 
ing up for some time between the twD 
appellants and the two brothers Sham 
Lai and Piare Lai who were their next- 
door neighbours. We believe that acts of 
aggression had been committed on bo‘h 
sides on the evening in question. We 
are not prepared on the evidence to 
believe that anything more than this is 
proved, namely, that after challenges to 
come out and fight had passed from one 
house to the other, there was an eccoun 
ter in the open space in front of the two 
houses'in the course of which injuries 
were inflicted and suffered on both sides. At 
some stage of this encounter Har Sarup 
ran in to the dahliz of his own house and 
was followed there by Sham Lai and 
Bhukan. A sharp struggle then occurred 
just ingide the entrance door of the dahliz 
and in the course of that struggle Har 
Sarup with his spear injured Bhukan and 
inflicted upon Sham Lai the fatal wound 
of which the unfortunate man expired 
almost immediately. This being our con¬ 
clusion on the case, we think that the 
conviction under S. 302, I P. C., ought 
not to be affirmed. The case is some¬ 
where on the borderland of the second and 
fourth exceptions to S. 300 of the Indian 
Penal Code. We should unhesitatingly 
apply Exception 4, if it were not that we 
believe on the evidence that Har Sarup 
was using a spear against a man who 
was only armed with a lathi. Oa the 
other hand, we must give him the benefit 
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01 our belief that, be wa 3 within the 
threshold o' his own house when he in¬ 
dicted the fatal injury and though we are 
hy no means prepared to hold that his 
act is completely covered hy the provi¬ 
sions of the law relating to the right of 
private defence, wo think that Exception 2 
above referred to sufficiently covers the 
case to warrant our altering the convic¬ 
tion to one under S. 304, I. P. C. As 
regards Harbans Lai, we are not prepared 
to separate his case from that of his 
brother, except in the matter of sentence. 

; Lhe injuries found on the head of the 
decease!, although the medical expert 
was not asked lor a definite opinion on 
the point, are pretty obviously such as 
would have resulted from blows of an axe 
or hatchet, and with this corroboration 
we are prepared to accept the prosecution 
evidence which proves that Harbans 
struck at least one. if n:>t two. such blows. 
Accordingly, we set aside the conviction 
and the sentenco recorded by the Sessions 
Court. In lieu thereof wo convict Har 
Sarup and Ilarhans Lai of the offence of 
culpable himicide not amounting to mur¬ 
der under S. 304, Indian Renal Code. 
\Ve sentence Har Sarup to undergo rigor¬ 
ous imprisonment for ten yean and 
Harbans Lai for six years. 

Sentence* reduaid. 
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Sulaiman, .]. 

Hajari nil Dhar l)iibr and other# — De¬ 
fendants—Appellants. 

v. 

Jadu natulan Dtiiir Du.be and other# — 

Plaintiffs—Respondents. 

Second Appeal No. 803 of 192-3, Deci¬ 
ded on loth-)une 192-3, against a decree 
of the Second Add]. J., Gorakhpur, D - 
21st January 1923. 

★ O Evidence Act . S. 11 G -—.^loriyogee is estop¬ 
ped l n a redemption sit'd from setting up an in - 
forest, of a third party, at the time the^ mortjaqe 

was vitercd into. 

It is not open to the mortgagees to say that 
at the time when the mortgage was made, any¬ 
one other than the mortgagor had also an 
interest in the mortgaged property. In a suit by 
the mortgagors to redeem, they are estopped 
from setting up the interest of a third part .. 
They caimot do so. so long as they have not 
handed o\er possession to the representatives of 
their mortgagors, [p. 75*, C. 2] 


★ (6) Cosharer — Joint tenant — Death of a 
joint tenant does not benefit the zamlndar , but 
surviving joint tenant talcs the whole. 


in case of joint tenancies, if a joint tenant dies 
without any heir-at-law, his interest survives tc 
the surviving joint tenant. The surviving joint 
tenant does not lose his right in half the 
tenancy. Holdings cannot be divided in that 
way. The death of a joint tenant without heirs 
does not in any way benefit the /amindar, but 
the surviving tenant still remains a tenant of the 
whole holdings. [P. 758, C. 2- P. 759, C. ij 

Ilanmndan Prasad —for Appellants. 
Judgment— This is a defendants’ 

.appeal Arising out of a suit for redemp¬ 
tion. 


It appears that Sribbukban and Mt. 
Rah or Da, the widow of his uncle Tanku, 
made a mortgage ol certain exproprietary 
tenancies in favour of the defendants. 
Kaghubir, the brother of Tanku, was no 
party to that mortgage. The defendants 
obtained possession of the entire tenancies 
from their mortgagors Sribhukhan and 
Mfc. Lahorna. The plaintiffs are the sons 
of Sribhukhan. The dofence raised by 
the mortgagees was that Ragbubir, the. 
brother of Tanku, also had an interest 
which he subsequently relinquished in 
favour of the zamindar, whose interest 
lias devolved on the mortgagees; and 
they further urged that Mt. Lahorna died 
childless, and her iuterest in the holdings 
also lapsed to the xamindar. The lower 
appellate Courf has not allosved them to 
raise any such pleas. I am of opinion 
that the lower appellate Court wa 3 right. 
It is not open to the mortgagees to say, 
tnat -ib the time when the mortgage was' 
made anyone other than Sribhukhan and! 
Mt.. Lahorna had abo an interest in the! 
mortgaged property. They are estopped 
from setting up the interest of a third, 
party. They cannot do so so long as 
they have not handed over possession to 
the representative3 of their mortgagors, 
lb, therefore, must bo assumed in this 
case that for some reason or other Raghu- 
bir had no longer any interest left at the 
time when the mortgage was made and 
that the two persons, Sribhukhan and 
Mt. Lahorna, only were jointly entitled 
to make the mortgage in favour of the 
defendants. 

The other plea that the interest of 
Mt. .Bahorna has lapsed to the zanaindar 
is_ also without any force. In ease ol 
joint tenancies,if a joint tonant dies with 
out any heir-at-law, her interest survives' 
to the surviving joint tenant;. The svA 
viving joint tonarf, does not loje his right 
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in half the tenancy. Holdings cannot bo 
divided in that way. The death, therefore, 
of a joint tenant without heirs does not 
in any way benefit the zamindar ; hut the 
surviving tenant still remains a tenant A 
the whole holdings. That is a well-recog¬ 
nized principle underlying .joint tenancies. 
The plaintiffs, therefore, as the represen 
tatives of Sribhukhan, were, when the 
other co-mortgagor died childless, entitled 
to redeem the entire mortgaged property 
on payment of the entire sum. 

The apnea! is without any force and is 
dismissed under O, II, U. 11, Civil P. C. 

Appr/ii dismissed. 


Court has jurisdiction to decide this question' 
it i> obvious that such a question ought to be 
decidod in the piosenco of persons who are 
interested in denying the trust, ii trespasser.-- 
in possession are made defendants they cannot, 
he said to have boon improperly impleaded 
though they might not bo absolutely necessary 
parties. Even it if be held that the properties 
are trust properties and thru the defendants 
are mere trespassers and have nc right to retain 
possession thereof, the Court cannot order their 
ejectment. Hut there nan be nothing to • prevent 
the Ooutr. from declaring that the properties 
are iru^t properties, and they ve t in the newly 
appointed trustees. 19 J. C 289, Dlst ; 11 
Cal 719; 88 All, MO. K.rp1.,:V> Horn. VtU, Poll 

[P 701 C 1,2] 

l*nary Lai Banerjec and Xannad 'shwar 
Pms.id (Jimdhnia — for Appellants. 
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Sl7 LA I MAN ANL> DANIELS, JJ, 

i jackman Prasad and aw the* —Plain¬ 
tiffs—Appellants. 

v. 

Mania and othe) s —Defendants Res¬ 
pondents. 

First Appeal No. 63 of 1924, Decided 
on 28th April, 1923, from an order of the 
J)t. J., Meerut. 

(n ) Practice—J ’leadings. 

Evidence of party is not part of pleading. 

if [h) Civil P. C., .S’. 92— Though defendant* arc 
not. proved to bo e-ven dc fac'.o trustees, still sui 
for appointing new trustee lies—The new trusters 
can eject trespassers bp suit — Trespassers , hough 
not. necessary parties, are not improper parties. 

If the plaintiffs, after their evidence is closed, 
succeed in establishing that the defendants 
entered into possession as trustees, or ha\e been 
acting do facto trustees <>f these properties, and 
that the properties are trust propert ies, then 
there can be no doubt that the suit under, S. 92 
would bo maintainable. On the other hand, if 
they altogether fail to establish such a charac¬ 
ter of the possession of the defendants, even 
then they have a right to ask the District Judge 
in ease they prove that the properties are fcru^t 
properties, to appoint new trustees, because to 
trustees ovist. It is not incumbent on the 
plaintiffs to first bring a representative suit to 
recover possession of the properties under O. 1, 

R. 8, Civil P. C., and then, having obtained 
possession, ask the Judge to appoint trustees for 
the same. Where cither a breach of trust has 
beon committed, or where the direction of the 
Court is necessary for the administration of such 
trust persons interested in the trust cau ask 
the Court to appoint now trustees. After such 
new trustees have been appointed, it would be 
open to them to take steps to recover possession 
of the property from the hands of. the trespassers 
who may hold the properties. In a suit under 

S. 92 it is within the jurisdiction of the Court 
to first decide the question whether the property 
in dispute is or is not trust property. If the 


Nchal Chand —for Respondents. 

Sulaiman, J. —This is a plaintiffs 
appeal arising out of an order returning 
the plaint in a suit under S. 92 of the 
Code of Civil Procedure for presentation 
to the proper Court. The plaintiffs alley 
od that the houses and other properties 
detailed in the plaint were trust properties 
situated in the cantonments at Meerut 
and had been endowed for public and 
religious purposes for over a century. 
They further alleged that part of the con¬ 
structions had been made from public 
subscriptions and that houses and resi¬ 
dential quarters had ’neon built for barbers. 
It was the plaintiffs’ o\i<e that the barber 
community of the cantonments used to 
appoint a manager to look after the wor¬ 
ship of the temples and to manage the 
properties, and that the last manager was 
cue Dhi Mai, father of Defendant No. 2, 
who died in 1916. The i laintiffs went 
on to allege that since the death of Dhi 
Alai no manager had beon appointed, hut 
the Defendant No. 1, a lady, as guardian 
of Defendant No. 2, had been acting as 
manager of the said properties. They 
then proceeded to state that various 
breaches of trust had been committed, 
that no accounts had been rendered, that 
the buildings were out of repairs, and that 
the defendants were even denying the 
existence of the trust. After having ob¬ 
tained the permission of the Legal Remem¬ 
brancer, the suit under S. 92 of the Civil 
Procedure Code was instituted, and the 
reliefs claimed were : 

(1) That the defendants he removed 
from the management of the said trust : 

(2) that new trustees he appointed ; 

(3) that the trust properties he vested in 
the new trustees ; 
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(4) that accounts of the trust properties 
he taken from the defendants from 19J6 
up to date ; 

(5) that a scheme be laid out for the 

future guidance and maintenance of the 
trust ; and lastly, 

(6) that any other relief which from the 
nature of the case might be deemed just 
and convenient be granted. 

1 lie contesting defendants denied the 

existence of the trust. They denied that 

they even entered into possession of the 

properties as trustees, and set up their 
own title. 

One of the issues framed was, whether 
the suit was maintainable under S. 92 of 
the Code of Civil Procedure. No state¬ 
ment of the plaintiffs was taken at the 
time of the settlement of issues which 
might have concluded this disputed point. 
The plaintiffs led their evidence first, and 
put in Nachman Prasad, one of them¬ 
selves, as a witness. In the course of 
his cross-examination Lachman Prasad 
stated that after the death of Dhi Mai 
no manager was appointed, and that no 
one worked as such ; and that the Defend¬ 
ant No. 1 took possession of the pro¬ 
perties on behalf of the minor defendant 
and claimed to he the owner since Dhi 
Mai’s death. After this statement had 
been recorded, the objection was again 
raised on behalf of the defendants that 
the suit was not maintainable. The 
learned Judge, without recording any 
further evidence of the plaintiffs, proceed¬ 
ed to dispose of this point. lie came to 
the conclusion that, having regard to the 
fact that there was only a half-hearted 
assertion in the plaint as to the defend¬ 
ants acting as managers, and the evidence 
of Lachman Prasad himself, it was clear 
that the defendants could not be regarded 
as constructive trustees. He, in effect, 
held chat the defendants were mere tres¬ 
passers and that the suit against them 
under S. 82 was Dot maintainable. He 
wound up by ordering that the plainfe 
should be returned for presentation to the 
proper Court. 

As to the procedure adopted by the 
learned Judge, we may remark that if 
Lachman Prasad’s statement had been 
taken as part of the oral pleadings, t,hen 
it would have been conclusive for the 
purposes of the case. This, however, was 
not done. His statement on oath was a 
part of the evidence which the plaintiffs 
were leading, and we think that the 


plaintiffs’evidence should not have Jbeen 
stopped after Lachman Prasad's state¬ 
ment bad been recorded, especially as 
there was another plaintiff in the suit and 
Lachman Prasad might not have been 
personally aware of all the circumstances 
under which the defendants took posses¬ 
sion. 


The obvious defect in the order is that 
the plaint which has been ordered to be 
returned cor presentation to the proper 
Court is bound to be thrown out if 
presented in an ordinary Court of 
civil jurisdiction. Most of the reliefs 
claimed in the plaint are reliefs which 


— 
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Code of Civil Procedure, and no suit 
seeking such reliefs can under clause ( 2 ) 
of that section be instituted otherwise 
than in accordance with that section. It 
is, therefore, obvious that the plaint could 
not have been ordered to be returned 
merely on the ground that the suit under 
S. 92 was not maintainable. 

W hat, however, the learned Judge 
meant to hold was that the defendants 
were not persons who wore either admit¬ 
ting the trust or had at any time entered 
into possession as trustees de son tort, but ’ 
that they were trespassers who, from the 
very beginning had been denying the trust 
and asserting their own title. He, there- 
fore, thought that no suit under S. 92 
could be maintained as against them. In 
support of his view he relied on the case 
of Muhammad Bakhsh v. Mt. Piari (l). 
There can be no doubt that that case to 
some extent supports his view. Apart, 
however, from the case relied upon by the 
learned District Judge, the cases in which 
a suit against a trespasser has been held 
not to be covered by S. 92 are, so far as 
we are aware, all cases in which a person 
claiming to be trustee or mutwalli has 
asked for a declaration of hi* personal 
right and for the removal of the person 
in possession of the property : such, for 
instance, are Ayatunnissa Dili v. Kulpar 
khalifa (2) and Dasondhay v. Muhammad 
AbuNasar( 3). On the other hand the 
Bombay High Court has held in Collector 
of Poona v. Bai Chanchalbai ( 4 ) that 
where a breach of trust is complained of 
and_wh pTe *he alienee of trmt property 


U' U921J 19 A. L. J 236= 62 J.7 . Tu. 

( 2 ) D 9 *4] 41 Cal - ‘'49=22 I. C. 677—19 C. W. 

(3) [191',] 33 All. 660=11 I.C. 36=8 A.L.J. 710. 

(4) [1911] 35 Bom. 470=12 I. C. 30=13 Bom. 
L. R. 690. 
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denies that it is the subject of a trust, he 
is a proper party to the litigation, al¬ 
though no decree in ejectment can he 
given against him. 

If the plaintiffs, after their evidence is 
closed, succeed in establishing that the 
defendants entered into possession as 
trustees or have been acting as de facto 
trustees of these properties, and that the 
properties are trust properties, then there 
can be no doubt that the sui; would be 
maintainable. On the other hand, if 
they altogether fail to establish such a 
character of the possession of the defend¬ 
ants, even then it seems to U3 that they 
have a right to ask the District Judge, in 
case they prove that the properties are 
trust properties, to appoint new trustees, 
because no trustees exist. It is not in¬ 
cumbent on the plaintiffs to first bring a 
representative suit to recover possession 
of the properties under 0. 1, R. 8, 
Civil Procedure Code., and then having ob¬ 
tained possession, ask the Judge t j ap¬ 
point trustees for the same. Where either 
a breach of trust has been committed, or 
where the direction of the Court is neces- 
airy lor the administration ol such trust, 
persons interested in the trust can ask 
the Court to appoint new trustees. After 
such new trustees have been appointed, 
it would be open to them to take steps to 
recover possession of the property from 
the hands of the trespassers who may 
hold the properties. 

If, therefore, it was open to the plain¬ 
tiffs to institute the suit under S. 92 for 
the appointment of new trustees, can it 
be said that their plaint is defective be¬ 
cause they have chosen to implead the 
defendants who are denying the trust ? 
It seems to us that in a suit under S. 92 
it is within the jurisdiction of the Court 
to first decide the question whether the 
property in dispute is or is not trust 
property. If the Court has jurisdiction 
to decide this question, it is obvious that 
such a question ought to be decided in 
the presence of persons who are interested 
in denying the trust. The defendants are 
certainly interested in denying the trust, 
and therefore it cannot be said that they 
have been improperly impleaded. It is 
true that they might not have been ab¬ 
solutely necessary parties to the suit, and 
the suit might have been instituted with¬ 
out impleading them at all; but when they 
have been impleaded, it is impossible to 
say that they have been improperly im¬ 


pleaded. Of course it cannot he doubted 
that, even if it be held that the properties 
are trust jroporties and that the defend¬ 
ants are mere trespassers and have no 
right to retain possession thereof, the 
Court cannot in these proceedings order 
their ejectment. But there would be 
nothing to prevent the Court from declar¬ 
ing that the properties are trust properties, 
and they \est in the newly appointed 
trustees. 

We are, therefore, of opinion that the 
order directing that the plaint should be 
returned cinnob he upheld. Wo allow 
this appeal aud. setting aside that order, 
direct that the case he sent hack to the 
learned District Judge for disposal accord¬ 
ing to law. 

We direct that the costs of this appeal 
should abide the event. 

Case remanaed . 
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Sul aim an, J. 

Gang a— Defendant—Appellant. 

v. 

Mahmud an-nissa Bcgam —Plaintiff— 
Respondent. 

Second Appeal No. 892 of 1923, Deci¬ 
ded on 16th January 1923, against the 
decree of the D. J., Bulandshahr, 
D/- 23rd March 1923. 

(a) Civil P. C\, S. 11— Decision on a point 
of law is not res judicata il cause of action is 
different as in the case of recurring liability— 
Right to eject a tenant is a recurring liability. 
Decision in ejectment suit against a tenant is not 
res judicata. 

A decision on a point of law does not operate 
as res judicata if the cause of action in a sub¬ 
sequent suit is different fr. m that in the 
former suit as often happens in the cases of 
recurring liability ; but if the cause of action 
is the sa ne the decision would be res judicata. 
The right to eject a tenant accrues afresh every 
year. Therefore the previous decision that 
an ejectment suit was not maintainable in a 
revenue Court cannot operate as res judicata. 
32 Cal. 749, Fell. 

Gulzari Lai —for Appellant. 

Judgment. — This is a defendant’s 
appeal arising out of a suit for eject¬ 
ment. Previous to this litigation in 
1910 a suit for ejectment in respect of 
this very plot was fought out between 
the parties. It was dismissed on the 
ground thbt such a suit was not main¬ 
tainable in a revenue Court. That de¬ 
cision was based on certain rulings of the 
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Board of Revenue which were then in 
force. Subsequent to this it appears that, 
the Allahabad High Court, in the case of 
Par am Hansmm Tewari v. Dasrathman 
Tewari (1), has taken a view that a 
suit under K. 58 would he maintainable 
in a revenue Court. This ruling has 
s?nee been followed by the Board of 
Revenue. The result is that under the 
rulings which are'now in force the suit 
is maintainable. The learned advocate 
tor the appellant concedes this. 

The Court of first instance, howovor, 
dismissed the suit holding that it wa> 
barred by the principle of res judicata. 
It remarked that although the present 
conception of the law may be different, 
nevertheless as between the parties the 
ruling that the suit was nob maintainable 
was final. 

The learned District .Judge has taken 
a contrary view. Me has held that the 
principle of res judicata cannot apply to 
this case. .It is obvious that if the 
plaintiff were to go to the civil Court 
her suit would he thrown out by the 
civil Court on the ground that she ought 
to go to the revenue Court. The civil 
Court will, of course, no), he hound bv 
the previous revenue Court decision and 
would naturally follow the view of this 
ffigh CMirt. 

The d oAsiou in the previous case 
turned entirely on an incorrect view of 
the law. It is true that an issue of law 
may ha res judicata in certaiu circum¬ 
stances. The rulings on the point are 
numerous and some of them are not 
easily reconcilable, but it may he laid 
(Iowd broadly that a decision on a point 
of law doe9 not operate as res judicata 
iff the cause of action in a subsequent, 
suit is different from that in the former 
suit, n,3 often happens in the cases of 
[recurring liability such as maintenance 
-allowance or even ejectment suits. On 
ifche other hand, if the cause of action is 
[the same, the decision would he res 
[judicata. This was clearly laid down in 
the case of Alemirrmisn Choivdhumn? v. 
Shama Charan Roy (2). In the present 
case the right to eject a tenant accrues 
afresh every year. Following the 
Calcutta ruling I, therefore, hold that 
the previous decision that a suit of this 

(1) [1021] 43 All. 445= 60 I. C. 770=10 A.L..L 
202 . 

(3) [1905] 32 Cal. 749=9 C. W. N. 466= 

, 1 C. I„ J. 1*1 G, 


kind was nob maintainable in a revenue. 
Court cannot operate a3 res judicata. I- 
It is open to the revenue Court to say 
that in the correct; view of the law which 
now prevails it has jurisdiction to 
entertain it. 

In these circumstances the suit was 
rightly decreed. The appeal is accor¬ 
dingly dismissed, hut without any order 
as to costs as no one appears for the 
respondent. 

A ppeal dismissed. 
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Sll LAI MAN AND DANIELS, JJ. 

i } Yf.m A arain. and others —Def endants— 
Appellants. 

v. 

■faydimha Sahai —Plaintiff— Respon¬ 
dent. 

f irst Appeal No. o of 1921:, Decided on 
27bh .\pril 1927, from an order of the 
Addl. D. J., Bareilly. 

[a) Pori — Defamation — Privilege — Act u>i f h- 
<>u ' express malice — Privih'ge is net. lost because of 
o'her defendants' haring malicious motives. 

Where Sumo defendants were entitled to claim 
nrivjleg9 and a;ted without express malice. 

Held : that they did not lose their privilege 
because the other defendant may have bad 
malicious motives. [P. 764 C. 1 and 2] • 

^ ^ (l>) 7 ort — Defalcation — P ilr Comment — 
Calling an official who made repcatedlg unfounded 
ch irges against his follow officials guarrelsome 
i$ Jnir comment—Wonts used on privileged occa¬ 
sions must not be too slrictlj/ scrutinized . 

I he personal Qle of municipal official might bo 
confidential as regards the general public, 
but in giving an opinion to the Com¬ 
missioner as to his fitness for further employ¬ 
ment. the Municipal Commissioners are not 
only entitled, hut are under a duty to look at 
his previous record as shown in the personal 
tile. It would be perfectly a lair description of 
a person who ropeatedly make? unfounded 
charges against, (1) a number of his fellow 
officials; and (2 1 other persons, to call him a 
quarrelsomo person; and that it is a fair com¬ 
ment in view of both the incidents together to 
say that he had earned a notoriety for quarrel¬ 
someness. To submit tb3 language used on 
privileged occasions to a strict scrutiny, and 
hold all excess beyond the absolute exigency of 
the occasion to be evidence of express malice 
would greatly limit, if not altogether defeat, the 
protection which the law gives to statements 
made ou such occasions. 
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(c) Tori — Defamation — Malice — Statement not 
going beyond whit the occasion warrants—Xu 
malice Is to be Inferred. 

When the statement made doe-5 not in any 
way go beyond what the occasion warrants, 
and is indeed a statement the truth of which 
oa'j bo inferred from the plaintiff’s own allega¬ 
tions no inference of malice can be drawn. 

[P 7G-.C l j 

Peary Pal Bauer]i —for Appellants. 

Narain Prasad Asthana —for Respon¬ 
dent. 

Daniels, J.—This is an appeal in a 
suit for defamation brought by the plain¬ 
tiff, a peshkar in the employ of the 
Bareilly Municipal Board, against four 
members cf the Board. The Board had 
passed a resolution on the loth of Sep¬ 
tember 1919 that the plaintiff should he 
removed from service. The Commissioner 
asked for a further report from the Board 
before accepting the resolution. The 
majority of the Board then went back on 
their previous opinion and recommended 
the reinstatement of the plaintiff. The 
four defendants wrote a dissentiont note. 
The dissenting note contains the follow¬ 
ing passage which is relied on by the 
plaintiff as furnishing his cause of action : 

who has earned a notoriety for 
quarrelsomeness, not. only by assuming a 
defiant and insulting attitude before a 
lull house towards a member of the Board 
(which formed the subject-matter of the 
case against him), but also by resorting 
t) similar acts while in service under his 
former employers, but rather had been at 
the root )f much friction lately in evi¬ 
dence in the Board’s working.” 

The learned Subordinate Judge, Babu 
(iovind Sarup Mathur, in an excellent 
judgment, dismissed the suit, and it is 
much to be regretted that the District 
Judge should have been persuaded to 
disturb his decision. The occasion was 
obviously privileged, and the Subordinate 
Judge found that tvo out of the three 
statements contained in the alleged libel 
were fully justified. As to the third, he 
foun l that there had been dissension in 
the Board, and, though there was no 
actual proof on the record that the plain¬ 
tiff was responsible for the dissension, he 
found that it was generally believed, and 
was believed, in good faith by the defend¬ 
ants. that the plaintiff was responsible. 
He found, therefore, that the alleged libel 
w^s written in good faith in the discharge 
of a public duty and was not actionable. 

it f , 


The learnod District Judge, in an 
inordinately long judgment, has reversed 
this decision. It is perhaps indicative of 
the weakness of the ease which the 
learned District Judge set himself to argue 
that he should have found ic necessary 
to write a judgment three times as long 
as that of the trial Judge, though the 
latter had dealt ad3quately with all the 
issues arising in the case. The judgment 
is so long and contains so much repetition, 
that it is not altogether easy to reconcile 
different portions of it and to discover 
exactly wbat the learned District Judge 
means to find. Some passages dealing 
with the attitude of the defendants 
towards the Chairman of the Board arc 
quite irrelevant for the purpose oi the 
present suit. 

It is quite clear, on the findings of the 
learned District Judge himself, that there 
is no case against the second, third and 
fourth defendants. The learned Judge 
expressly finds that there is no proof ol 
malice on their part. He thinks that 
they are liable because they signed the 
note jointly with the first defendants, 
whom he finds to have been actuated by 
malice. It is hardly necessary to say 
that this is a mistaken view of the law. 
If the three defendants are entitled to 
claim privilege and acted without express 
malice, they do not lose their right be¬ 
cause the first defendant may have had 
other motives. Tl four persons commit a 1 
joint tort, they are no doubt all equally 
liable, but these three defend;.*,nts com¬ 
mitted no tort at all. They only used 
language which they were justified in 
using in the bona fide discharge of a 
public duty. 

There had been some previous enmity 
between the first defend;?,nt and the plain¬ 
tiff, and on this ground, and because he 
finds that the defendant has not proved 
the truth of the statements used, the 
learned Judge holds that the defendant 
was actuated by malice. Tde plaintiff’s 
counsel contends that t eso are pure 
finJings of fact which conclude the case 
against this defendant. It is, therefore, 
necessary to examine how far the learned 
Judge’s conclusions are conclusions ol 
fact and how far they are legal inferences 
from other facts which ho has found. 
The first part of the alleged libel states 
that the plaintiff has earned a notoriety 
for quarrelsomeness from two circum¬ 
stances. The first of these circumstances 
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is that he assumed a defiant and insulting strict scrutiny, and hold all excess beyondj 


attitude towards a member of the Board 
before a full house. The last sentence is 
merely a plain statement of fact, the truth 
of which is accepted by the Court below. 
Tne learned Judge’s only comment on it 
is that the incident did not justify the 
defendants in saying that the plaintiff 
had earned a notoriety for quarrelsome¬ 
ness by reason of it. The second circum¬ 
stance referred to is that the plaintiff had 
resort°d to similar acts while in service 
under his former employers. It is ad¬ 
mitted that this statement rests on a 
letter of the Assistant Registrar of the 
Co-oDerative Societies, under whom the 
plaintiff was formerly employed, which 
had been placed on the personal file of 
the plaintiff in the records of the Board’s 
office. In that letter it was stated that 
the plaint ff had made reckless an 1 un¬ 
funded allegations regarding the probity 
of various persons, official and non-official, 
working under the Registrar and had been 
unable to give a satisfactory explanation 
of his conduct. The learned Judge’s 
comment on this is twofold. Ho thinks, 
in the first place, that the defendants 
were not entitled to make use of the lettor 
becau e it was not a public document; 
and, secondly, he thinks that it does not 
justify the assertion that the plaintiff 
committed similar acts or was quarrel¬ 
some, because, according to the learned 
Judge, the acts of which he was accused 
in the Assistant Registrar’s letter were 
far more serious than those imputed to 
him in the alleged libel and could have 
formed the foundation for criminal or 
civil proceedings. The learned Judge is 
wrong on both points The personal file 
might be confidential as regards the 
general public, hut it was part of the 
official records of the Board, and in giving 
an opinion to the Commissioner,as to the 
plaintiff’s fitness for further employment, 
the defendants were not only entitled, bub 
were under a du^y, to look at his previous 
record a^ shown in the personal file. We 
have also no he itation in holding that it 
is a perfectly fair description of a person 
who repeatedly makes unfounded charges 
against a number of his fellowofficial3 
and other persons to call him a quarrel¬ 
some person. Nor is it an unfair com¬ 
ment in view of both these incidents toge¬ 
ther to say that he had earned a notoriety 
for quarrelsomeness. To submit the 
language used on privileged occasions to a 


the absolute exigency of the occasion to 
be evidence of express malice, would 
g'reitly limit, if nob altogether defeat, the 
protection which the law gives to state¬ 
ments made on such occasions.” Hals- 
bury’s Laws of England, Vol. XVIII, 
para. 1303. j 

The learned Judge remarks more than 
once th it the whole object of the note 
was to prevent the plaintiff from being 
reinstated as if this disposed of the 
matter. The learned Judge forgets that 
an intention to prevent the plaintiff from 
being reinstated was not necessarily con¬ 
trary to, and might indeed be identical 
with, the public duty laid on the defen¬ 
dants. The whole Board had at its 
previous meeting resolved that the plain¬ 
tiff should nob be reinstated, and the 
defendants were giving, at the request of 
the Commissioner, the reasons in support 
of that resolution. 

For the above reasons we hold that the 
learned Judge’s findings as to these two 
statements are nob pure findings of fact, 
but are vitiated by the erroneous view 
which the learned Judge has taken of 
the law. 

There remains only the third allegation, 
namely, that the plaintiff had been at the 
root of much recent friction in the Board’s 
working. This statement is quite unim¬ 
portant as compared with the two already 
considered. A man may easily be a cause 
of friction without any fauh of his own. 

That there had been friction in the 
Board’s working is found by both Courts, 
and is undeniable. The trial Court 
thought that there was no direct evidence 
of the plaintiff being responsible, and the 
District Judge, without discussing it 
separately, draws the further inference 
that the statement must have been 
untrue. 

It seems to us that it was quite un¬ 
necessary for the defendants to offer any 
formal proof since the fact is not only 
admitted by the plaintiff, but forms an 
essential part of bis case. From the 
statement of facts contained in the judg¬ 
ment of the trial Court, which the learned 
District Judge accepts as correct, it ap¬ 
pears that the case which the plaintiff set 
out to establish was that Sahu Sbiam 
Sundar Lai was elected chairman in the 
hope that he would prove a dummy, but r- 
tbat owing to the able assistance he 
received from the plaintiff he was able to 
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assert his independence and rule the 
Boarl, and tffiat this was resented by 
some of the members and led to the 
formation of a clique. Another fact 
which is actually part of the plaintiff’s 
cause of action 13 that there had first of 
all been a division of opinion in the Board 
as to whether the plaintiff should be 
suspended ; that there had been a subse¬ 
quent unanimous resolution in favour of 
his removal ; and that, when the Commis¬ 
sioner raised a technical objection to this 
resolution there was again a division of 
opinion as to whether he should be 
reinstated. These facts alone are suffi¬ 
cient to justify the statement that the 
plaintiff had been a cau e of friction in 
the Board’s working. When the state¬ 
ment made does not in any way go 
beyond what the occasion warrants, and 
is indeed a statement the truth of which 
cao be inferred from the plaintiff’s own 
allegations, no inference of malice can be 
jdrawn. 

We, therefore, set aside the order of 
the Ciurt below and restore the decree of 
the trial C mrt with costs in this Court 
and in the Court below. 

Appeal allowed. 
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Sctlaiman, J. 


Abhainandan 

pellant. 


P ra sad — Plaintiff—A p- 



B hag wan Datt Pathak and another — 
Defendants—Respondents. 

Second Appeal No. 1174 ot 1923, 
Decided on 26th March 1925, from a 
decree of Dt. J., Gorakhpur, D/- L9th 
March 19-3. 

(a) Pre cmptlon—Two jfroperties srld under the 
name sale deed—One propertij capable of being 
pre-empted — Pie-emjjtor / aging [under decree) 
entire co sideration—Both properties cannot be 
pre-empted. 

If two properties are sold under a sale deed, 
one of which is capable of pre-emption and the 
other is not and the prope ty capable of pre¬ 
emption is pre ompted, the vendee cannot lose 
his rights in the properly which was not cap¬ 
able of pre-emotion. '\ hat property mdst be 
deemed to remain vested in Ibe vendee. It 
is im material whether the plaintiff dil pay the 
whole or only a part of the total sain considera¬ 
tion. It would be open to the p'aintif! to 
a*k the Court to apporiion the conaiderati n 
and reduce the amount in view of the fact that 
part of the property sold was not being pre¬ 


empted, but if for some reason or other a 
pre-empt »r omits to do so, and submits to 
a de:reo f >r pro -j notion of a part of th.3 pro¬ 
perty on piy nentof the whole amount, that 
would not destroy the rights of the vendee in 
the property which had not and could riot have 
been pre e noted. [P- 70b 0 1] 

(b) T. P. Ad., S. 0 ( e)—Past arrears of profits 
can be srld biP not pre-empted. 

Arrears of pr fits which hive accrued due 
alrealy are capable of being sold, but Cinnot be 
pre-empted. 

(;) Ajra Tenancy Act (.2 of IDOL 1 , S. 10.d— 
Assignee of arreirs of profits can sue in revenue 
Court . 

An assignee of arrears (A profits can sue to 
recover thjse profits in the Rjvenue Court. 

Sankar Sarati —for Appellant. 

G. Agirwah —for Respondents. 

Judgment. —This is a plaintiff's ap¬ 
peal arising out of a suit for arrears of 
protits. The position has arisen in a 
curbuiway. On the 15th of January 
19-0 one Ram Samujh executed a sale 
deed in favour of the plaintiff Rai Baha¬ 
dur Abhainandan Prasad under which 
he sold a certain share in village together 
with the arrears of profits in respect 
of sir and khudkashb lauds due from the 
co-sharers on account of the previous 
years 13_4, 13-5 and 13-6 Falsi, for a 
total sum of :1s. 1,000. A suit for pre¬ 
emption was brought by the present 
defendants with regard to the share sold 
and was ultimately decreed. The judg¬ 
ment in the pre-emption suit is not on 
this file, but it is admitted that the decree 
for pre-emption was with regard to 
the 9hare and it was on payment of 
the full consideration of Rs. 1,000. 

The plaintiff instituted the present 
suit in the revenue Court claiming 
arrears of profits against the co-sharers. 
The Court of first instance granted the 
plaintiff a decree, hut on appeal the 
learned District. Judge ha9 dismissed 
the suit. In the first Court a point 
was raised thao the plaintiff being a legal 
practitioner had purchased an action¬ 
able claim, hut that objection was over¬ 
ruled by that Court and the matter was 
not pressed any further, nor has that 
point been argued before me in this 
appeal. 

The main ground on which the learned 
Judge dismissed the suit was that under 
the pre-emption decree the whole of the 
sale consideration, which had been ad¬ 
vanced by Rai Bahadur Abhainandan 
Prasad had been paid back to him by 
the pre-emptors who happen to be the 
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present contesting Defendants Nos. 1 
And *2, and the payment ‘ must have 
the eUect of destroying any rights which 
the plaintiff obtained under that decree.” 
The learned Judge thought that, inas¬ 
much as there remained no considera¬ 
tion for the transfer of the arrears of 
profits, that right no longer existed. 

I am unable to agree with the view 
Taken by the learned Judge, if two 
|properties are sold under a saledeed, 
one ol which is capable of pre-emption 
and the other is not, and the property 
;capahlc of pre-emption is pre-empted, the 
jvendee cannot lose bis rights in the 
jproperty which was not capable of pre¬ 
emption. That property must be deemed 
jto remain vested in the vendeo. It is 
-immaterial whether the plaintiff did pay 
The whole or only a part of the total 
sale consideration. It would have been 
open to the plaintiff to ask the Court to 
|apportion the consideration and reduce 
the amount in view of the fact that part 
of the property sold was not being pre¬ 
empted ; hut if for some reason or other 
a pre-emptor omitted to do so, and sub¬ 
mitted to a decree for pre-emption of a 
part of the property on payment of the 
iwhole amount, that could not destroy 
the rights ol the vendee in the property 
which had not and could not have been 
pre-empted. It follows, therefore, that 
'it the arrears of profits were capable 
ot being sold separately and were 
not capable of being pro-erupted, and 
have not been pre-empted, then they 
remain vested in the vendee quite irres¬ 
pective of the fact that the vendee 
has received hack the entire considera¬ 
tion which he had originally paid for 
the sale. The effect of the decree for 
pre-emption cannot he said to destroy 
his rights in the arrears of profits which 
also he had purchased. 

I can find no law under which arrears 
of profits, which have accrued due already, 
are not capable of being sold. As a 
matter ol fact there is considerable 
authority for the view that such arrears 
lare saleable. 

The main question, however, to consider 
in this case is whether the assignee of 
such arrears can maintain a suit in 
revenue Court for these profits although 
he has no longer any interest left in the 
property itself. This question is cer¬ 
tainly of considerable difficulty and 
curiously enough there appears to he 


no reported case under the new Tenancy 
Act which has decided this point : at 
least none has been brought to my notice 
by counsel on either side. 

It cannot he denied that under the 
old Kent Act there was some divergence 
of opinion between the Board of Revenue 
on the one bund and tbe Allahabad 

High Court on the other. Although the 
rulings in either Court were not ab¬ 
solutely unanimous, yet it may be said 
broadly that the Board of Revenue in¬ 
clined to the view that • assignees of rent 
or profits can maintain a suit in the 
revenue Court because such suits were 
suits for rents or profits and came ex¬ 
clusively within the jurisdiction of the 
Revenue Court. On the other hand the 
Allahabad High Court took a strict 
view of the sections of the Rent Act and 
held that assignees of such lease or profits 
were neither landholders nor co-sharers 
within the meaning of those sections and 
that their remedy, therefore, lay only in 
the civil Court. 

The learned vakil for the respondents 
has drawn my attention to the cases 
collected hv I)r. Agarwala under S. 102 
in his learned Commentary on the Ten¬ 
ancy Act, and has pointed out that tbe 
learned author is inclined bo favour the 
view taken by the High Court in the 
earlier cases. But the author has had 
to note that as regards suits brought by 
assigns of arrears of rent there is a 
ruling of a single Judge of this Court 
reported as Kanhai Bam v. Sukh Deo (l) 
laying down that a suit was cognizable 
by the revenue Court only, and not 
following the cases of the Allahabad 
High Court under the old Kent Act. 
Cases ol assigns of vent however, may ^ 
he distinguishable because S. 102 does 
not specifically use the words * landlord 
or co-sharers,” whereas S. 16b expressly 
contains the word " co-sharer.” 

But oven as regards the old Act there 
was a passage in the judgment of the 
learned Chief Justice in the Full Bench 
case of Lekhraj Singh v. fiai Singh (2) 
to tbe ellect that there was nothing in 
the Bent Act, so far as it related to suits 
for arrears of rent, to indicate that the 
section applied only where the ]>er8on 
suing was the person who was the land¬ 
holder or landlord at the time when the 

(1) [1914] 12 A. I* J. 98- 22 I. C. 337. 

12) [1892] 14 All. 381—0892* A. W. N. 143 
(F. BJ. 
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rent became due ; nor was there anything 
in the section to indicate that the person 
to he sued in a suit for arrears of rent 
must necessarily he the person who 
occupied the position of tenant at the 
time when the rent, the arrears of winch 
were sued for, became duo. Knox, •!., 
at page 40i- (11 Ail.) also referred to a 
number of cases where the revenue 
Court had been held to have jurisdic¬ 
tion where a rent decree had been pur¬ 
chased from the landlord and the pur¬ 
chaser of the decree found it necessary to 
continue the litigation in the revenue 
Court, or where a sharer in possession of 
his share at the time of his suit was al¬ 
lowed to claim in the revenue Court the 
profits ol his share lor a previous period 
during which he was not in possession. 

The present Tenancy Act, however, 
has a new section, S. 1(50, corresponding 
to which there was no section in the old 
Act. It seems to me that this section 
was expressly added in order to pud an 
.end to this apparent conllict of opinion. 
Under the new section the word “ co¬ 
sharer in Ch. XI includes also “ the 
heirs, legal representatives, executors, 
administrators and assigns of such per¬ 
son.' Prim a facie it would seem that 
■an assign of a cosharer would ho en¬ 
titled to maintain a suit for settlement 
lot account and his share of the profit* 

1 under S. 1(55. 

The point which has been pressed be¬ 
fore me very strongly is that though an 
assign ot the property of a cosharer has 
a right to maintain a suit for profits a 
mere assign of arrears of profits has no 
such right. The contention is that the 
person who is suing must have not only 
acquired the arrears of profits, hub must 
have also acquired the share in the 
village itself before he can he called an 
assign of the cosharer within the mean¬ 
ing of Ch. XI. After careful considera¬ 
tion of the various sections 1 have come 
to the conclusion that this contention 
cannot be upheld. 

If an assign of a cosharer is suing 
for profits which have accrued since the 
assignment then he is not suing as an 
issign of a cosharer at all, hut he is 
suing as a co-sharer himself for the pro¬ 
fits which have accured during tiio time 
when he is a shareholder. On the other 
hand a suit for profits by an assign of a 
oosharer must of necessity relate to 
arrears of pro6ts for the period during 


which the assignor was the cosharer 
and the assignee was not, and which 
profits have been transferred to the 
assignee. This position must be con¬ 
ceded. 

It is, however, further contended on 
behalf of the respondents that there is 
a distinction between the case where 
there has been an assignment of profits 
as well as the property, and the ea^e 
where there has been an assignment of 
profits only. It is argued that in the 
former case the arrears of profits go 
with the property and, therefore, the 
assignee may have a right to suo for 
thorn : but it is urged that a mere assignee 
of profits must bring a suit in the civil 
Court and not in the revenue Court. 
On principle I am unable to see any such 
distinction. In the present case, if no 
suit for pre-emption had at all been 
brought, it would he difficult to contend 
that lUi Uahadur Abhainandan Prasad 
would not have been entitled to main¬ 
tain a suit for arrears of profits against 
the other cosharers in the revenue 
Court in respect of the years prior to 
liia assignment, lie would have been 
suing for a period when he was not a 
cosharer at all. Nevertheless, his suit 
was hound to have been decreed. Does 
it make any difference that subsequent 
to his assignment ho has lost the pro¬ 
perty, though not the profits, by virtue 
of the pre-emption decree ? In tn> 
opinion his right to sue for the profits 
has not been lost at all, nor has tho 
forum where he can maintain such a suit 
been altered. 

The learned Judge has said that this 
was the only point argued before him. 

I have already come to the conclusion 
that tho view taken by him on this 
point was wrong. .1 accordingly allow 
tho appeal, and setting aside the decree 
of the lower appellate Court restore that 
of the Court of first instance with costs 
in all Courts including in this Court foes 
on the higher scale. 

\ppei< allowed. 
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SU LAI MAN AND DANIELS, JJ. 

Firm Shiam Lai Joti Prasad —Plaintiff 
— Appellant. 

v. 

Dhanpat Rai and another —Defendants 
—Respondents. 

< Fir*t Appeal No. 36 of 1924, Decided 
on 23rd April 1925, from an order of the 
I). J., Aligarb. 

itt [a) Civil P. C., 0. 41, R. 20— Appe'late 
Court annot i'self implead a party—It should 
remind the c ise for the purpose. 

U.'idjr 0.41, R. 20. the appellate Cmrt Ins 
no power to impleal a parso a who wa< no party 
to the original suio at all : 37 All y 57 Pel. on. 

Tf the ap aellate Court is of opinion that a 
certain person was a necessary party, and ought 
to have been impleadeb the proper procedure is 
to remand the case to the C mrt of fir-t instance 
with a direction that the C mrt should implead 
that person and then proceed to d.spo-e of the 
case. U\ 768, C. 2J 

(6) Civil P. C., S. 105— Apveal from order 
impleading a person in appeal does not lie. 

An order impleading a person in appeal is not 
an appealable order, out can be challenged in 
the appeal fro n the order finally passed in the 
appellate Court. 

Parma Lai —for Applicant. 

Kailas Naih Katju—lot Respondents. 

Sulaim*n, J.—This is an appeal aris¬ 
ing cub of a suiG for accounts against the 
defendants on the ground that the 
amount claimed is due to the plaintiff on 
account of certain bu-iness tiansactions 
carried on with the defendants through 
the plaintiff’s servant. The defence was 
that the plaintiff had nothing to do with 
those transactions at all, but that the 
business was carried on between Chhitar 
Mai and the defendants, and that accounts 
were settled between them. The defen¬ 
dants said that they subsequently dis¬ 
covered that the plaintiff claimed to 
he a partner. The defendants, however, 
pleaded that Chhitar Mai should he im¬ 
pleaded as a pro forma defendant in the 
suit. 

The Court of first instance framed an 
issue (Fo. 4) as to whether Chhitar Mai 
was or was not a necessary party. After 
examining the evidence and the sta l ement 
of Chhitar Mai, who was examined as a 
witness, the Court came to the conclu¬ 
sion that the story about Chhitar Mai’s 
interest in the business had been con¬ 
cocted to defraud the plaintiff. It also 


remarked that the evidence shows that 
Chhitar Mai and the defendants had 
collusively divided the sale proceeds of 
the good* in dispute half and half bet¬ 
ween them in order to deprive the plain¬ 
tiff of his money. Having come to this 
conclusion, it was of opinion that Chhitar 
Mai was not a partner of the plaintiff in 
the goods in dispute and was not a neces¬ 
sary party. 

The claim was accordingly decreed 
against the defendant. 

The defendants in their appeal to the 
District Judge inter alia took the ground 
that Chhitar Mai ought to have been 
impleaded. The learned District Judge 
first passed an order without giving any 
reasons in detail directing that Chhitar 
Mai should be impleaded as a respondent 
in the case. After this was done, notice 
was issued to him. When he appeared 
on the date fixed for hearing of the 
appeal, he naturally applied to the Court 
for permission to file a written statement 
in order to contest the claim. The 
learned Judge thought that, as he had 
had no opportunity to file a written 
statement and to produce his evidence, 
he ought to be given an opportunity to 
do so. He accordingly set aside the 
decree of the Court of first instance and 
remanded the case for re-trial. 

We are of opinion that the trouble has 
arisen owing to the irregular way in 
which Chhitar Mai was impleaded. 
Under 0 41, R. 20, Civil ?. Code, the 
appellate Court has power to implead in 
the appeal a person who was a party to 
the suit, but who has not been made a 
party to the appeal ; but under that rule 
a Court has no power to implesd a 
person who was no party to the original 
suit at all, vide Pachkauri Raut v. Ram 
Khilawan (\). The learned Judge seems 
to have invoked the aid of the general 

S. 10/ (Civil Procedure Code), but 
that gives an appellate Court powers, 
generally speaking, as a trial Court. In 
our opinion, if the learned District Judge 
was of opinion that Chhitar Mai was a 
necessary party and ought to have been 
impleaded, the praper procedure for him 
was to remand the ca^e to the Court of 
first instance with a direc*ion that that 
Court should imphad Chhitar Mai aDd 
then proceed to dispose of the case. It 
is obvious that by implealing Chhitar 

(1) c 10153 37 All. 67=26 I.C. 25=12 A. L. J, - 
1277. 
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Mai in the appeal the inevitable result 
8 that the case had to be tried de novo 
as Chhitar Mai had never had an oppor¬ 
tunity to contest the claim. 

On the merits wo are of opinion that 
the order as it stands cannot be upheld. 
The plaintiff never admitted that Chhitar 
Mai had any concern in this business. 
The Court of first instance has distinctly 
found that he was not a partner at all 
and that the defendants had divided the 
sale proceeds between themselves and 
Chhitar Mai in order to defraud the 
plaintiff. If the defendants acted collu- 
sively, it is obvious that they cannot 
complain if a decree is passed against 
them on a finding that Chhitar Mai had 
no concern in the business at all. 
On the other hand it is conceded by 
Mr. Panna Lai that if the finding wore 
that the defendants in the honest belief, 
that the only person with whom they 
had to deal was Chhitar Mai, had settlod 
accounts with him, and paid over the 
amount due to him, then the plaintiff 
would have no case against the defend¬ 
ants. It seems to us, therefore, that this 
appeal ought to have been disposed of on 
the merits. 

We may mention that the order im¬ 
ploading Chhitar Mai in the appeal was 
not an appealable order, but we think 
that it is open to the present appellant 
to challenge that order in tne appeal 
which has been preferred from the order 
finally passed by the lower appellate 
Court. As we have already indicated, 
that order was wrong and should not 
have been passed. 

We accordingly allow this appeal, and 
setting aside the order of the lower appel¬ 
late Court send the case back for restora¬ 
tion to its original number and disposal 
according to law. 

We direct that the costs of this appeal 
should abide the event. The costs in 
this Court will include fees on the higher 
scale. 

Appeal allowed. 
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Mukerji, J. 

Bahoru and others —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revision No. 711 of 1024, 
Decided on 6th January 1925, from an 
order of the S. J., Meerut, D/- 14th 
November 1924. 
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Criminal Trial—Defence witness produced by 
one accused can)iot he used by prosecution against 

others. 

The evidence of a defence witness produced by 
one accused cannot be treated as prosecution 
evidence against other accused. 'bO < 2j 

G. W. Dillon —for Applicants. 

Asstt. Govt . Advocate —for the Crown. 

Judgment. —Three persons, Bahoru, 
Naharya, and Kehri have applied in 
revision against their conviction and 
sentence under S. 363 of the Indian 
Penal Code, which conviction was had 
in the Court of a Magistrate of the First 
Class and was upheld by the learned 
Sessions Judge on appeal. 

The story for the prosecution briefly is 
this : A minor girl of I'd was living with 
her father-in-law and \va3 removed from 
her home at the instance of one Mt. Khi- 
zani. The appellants and one Sis Ram 
were waiting for the appearance of the 
girl and Mt. Khizani had joined their 
company when they came out. The 
evidence, if believed, would, no doubt, be 
sufficient for conviction. But the learned 
Sessions Judge has found that there were 
two witnesses on the point,, and they were 
Dhara Sir.gh and Tikain Singh. The 
learned Judge was not disposed to believe 
these witnesses l^ecause he found that 
they were relations of Sis Ram and were 
inclined to shield him. But what to the 
mind of the Judge clinched the matter 
was the fact that a witness for the 
defence produced by Sis Ram swore that, 
he saw all the three petitioners with Sis 
Ram and the kidnapped girl in a cart. 
It is contended, and I think rightly, thati 
the evidence of the defence witness! 
could not be treated as prosecution evi¬ 
dence against the petitioners. If we! 
discard this evidence there is no reliable 
evidence to connect the petitioners with 
the kidnapping. 

I accept the petition, set aside the 
conviction and sentence, and order that 
the petitioners he released forthwith. 

Conviction set aside. 
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Lindsay and Kanhaiya Lal, XT. 

Shiam Lal —Defendant—Appellant. 

v. 

Radha Ballahh and others —Plaintiffs— 
Defendants—Respondents. 

First Appeal No. 142 of J9^2, Decided 
on 1st June 1020, against the decree of 
the Sub.-J., Muttra, D - 30th January 

1922. 

(а) Civil !\ S. 11 —Point left undecided is 
not res judicata. 

W'fcere a point is expressly left undecided by 
the Court in a suit it can be agitated in sub¬ 
sequent suit. [P 771 C 1 & 2] 

(б) Co-sharers—One a-sharer making Improv¬ 
ements bona.fide in the Interests of the property Is 
entitled to canpensation, though improvements were 
made withmit consent of other cosharers—Com¬ 
pensation hm assessed, Indicated. 

W here a co-tenant spends money and restores 
a property which is in ruins to a state in which 
it is of use and can bring in some profit, he is 
entitled to compensation at the hands of the 
other cotenants, though he may not have made 
the improvements with the consent of the other 
cosharer-, provided he has uct made the im¬ 
provements with a view to embarrass his co¬ 
sharers at the time of partition. The co-tenant 
against whom the improvements are charged, 
will 1)0 charged not with the price of the Im¬ 
provements but only with his proportion of the 
amount which at the time of the partition they 
add to the value cf the premises. From this 
amount he will also be entitled to deduct any 
sum of which he may have a just claim for use 
ar.d occupation of his rnoiety enjoyed by the co- 
tenant making the improvements, (Freeman on 
“Co-tenancy and Partition” Ref.) [P 77 ;, > C 2] 

Asthenia —for Appellant. 

K. A. Katju —for Respondents. 

Judgment. The subject-matter of tho 
dispute in this case is a three-storeyed 
house situated in the town of Muttra. On 
the 20th May 1911, the site of this house 
and certain materials were sold by two 
separate deeds of sale. The site of the 
house was sold to one Ram Chand or Ram 
Chander who is the own brother of the 
present appellant Shiam Lal. The mate¬ 
rials were sold to a man named Jamna 
Das and were afterwards sold by him to 
Ram Chander the man whose name has 
has just been mentioned. The site was 
sold for Rs. 400 and the materials for 
Rs. 250. 

Both these sale deeds are printed at 
pages 21 et seq. of our record. The 
vendors were Gopal Das and his son 


Riare Lal. The latter was acting for 
himself and for his two minor sons. 

It appears that after these sales took 
place Ram Ohander re-built the house. 
Then in the year 1914 a suit was filed by 
Mitthu Lal and others who were members 
of the family of Gopal Das. This suit 
was brought in the Court of the Addi¬ 
tional Subordinate Judge of Muttra, on 
the allegation that the sales made by 
Gopal Das, his sons and grandsons were 
not binding inasmuch as the property 
which had been sold was joint family 
property. The plaintiffs alleged them¬ 
selves to he members of a joint family 
with Gopal Das, and they, therefore, 
asked that the deeds of the sale might be 
cancelled and that Ram Chander might be 
ejected from the premises. 

Ram Chander defended this suit and 
raised a variety of pleas. He denied that 
the family of the plaintiffs and Gopal Das, 
his vendor, was a joint family. Pie denied 
that property was joint family property 
and pleaded that he had acquired the 
whole of these premises from Gopal Das. 
Be set up a defence under S. 41 of the 
Transfer of Property Act and pleaded 
moreover that in no case could he be 
ejected without payment by these plaint¬ 
iffs oi tho sum of Rs. 5,000, the amount 
which he had spent on the re-erection of 
the house. 

This suit was decreed in the Court of 
the Subordinate Judge of Muttra to this 
extent, namely, that the plaintiffs were 
given a decree for joint possession of the 
premises. That decree was upheld in ap¬ 
peal in this Court by the judgment in 

First Appeal No. 199 of 1916 which was 

delivered on the 2nd of January 19J9. 

Mitthu Lal and his co-plaintiffs having 
thus gob a decree for joint possession, the 
suit out of which this appeal has arisen 
was instituted in November 1920 by 
Radha Lallabh and others, some of the 
successors-in-interest of the plaintiffs in 
the earlier suit. The suit is a suit for 
partition. The learned Subordinate Judgo 
ha> ordered the sale of the premises and 
has directed distribution of the sale pro¬ 
ceeds according to the shares of the 
parties. Me gather from the judgment of 
the Court below that Shiam Lal, the de¬ 
fendant-appellant dow owns 45/72 of the 
house. Shiam Lal, it may he mentioned, 
alleged that in a partition arrived at bet¬ 
ween himself and hig brother Ram Chan¬ 
der this house had fallen to his share. 


Allahabad 771 


1925 Sitiam Lal v. Radpia Ballauh 


It further appears that since the date of 
the earlier suit Shiam Lal or his brother 
Ram Chander had been buying in some of 
the shares of the other co-tenants. 

One of the claims made by the defen¬ 
dant-appellant Shiam Lal in this . suit for 
partition was that he was entitled to 
claim from the plaintiffs a sum of 
Rs. 5,500, on account of improvements 
which he had made on the property. 1 he 
Subordinate Judge came to the conclusion 
that it might be inferred that he had 
spent a sum of Rs. 5,000 on re-building 
these premises. Compensation, however, 
was refused to Shiam Lal on the ground 
that he and his predecessor Racn Chan¬ 
der were only trespassers and that he laid 
out the money at Lis own risk. 

It i3 this finding which is contested 
here and it is argued on behalf of Shiam 
Lal that the judgment of the Court below 
is erroneous. It is said that in these par¬ 
tition preceedings he is entitled in equity 
to compensation for the money he laid 
out in restoring these premises. 

•On the other side it has been argued 
that this question of compensation is no 
longer open in view of the findings which 
were come to in the earlier suit ol 1014, 
to which wo have referred. 

A copy of the judgment of the Addi¬ 
tional Subordinate Judge in that earlier 
suit is to he found at page ‘J7 of our 
record. In that case the learned Subordi¬ 
nate Judge was asked to hold that the 
plaintiffs could not recover possession of 
the premises without paying to Ram 
Chander the money which he had laid out 
in re-building the house. The learned 
Subordinate Judge refused to decide this 
question, lie stated that at that stage it 
was not necessary to decide this issue hut 
that subsequently in a partition suit, it 
the rules of equity would allow, Ram 
Chander would he entitled to receive 
compensation for repairs and improve¬ 
ments effected by him. 

When the case came up to the High 
Court the same plea was again raised on 
behalf of Ram Chander ; and this Court, 
agreeing with the judgment of the Court 
below, was of opinion that Ram Chander 
could not demand that the plaintiffs in 
that suit should pay him money for com¬ 
pensation as a condition precedent to 
their getting a decree for possession. 

We have considered carefully the judg¬ 
ments in this earlier suit, and we are of 
opinion that there is no solid foundation 


for the argument that the question of 
this claim to compensation as now raised 
is res judicata between the parties. All 
that was held in the earlier case was that 
Ram Chander, who was then in posses¬ 
sion of the house, could not insist that 
the plaintiff’s should pay him compensa¬ 
tion before they were entitled to get joint 
possession. It seems to us that the ques¬ 
tion of any compensation which might he 
allotted at the time of partition was left 
open in these earlier proceedings. 

We have now to consider what the law 
is regarding a claim of this kind. \\ o 
have been referred in the course of argu¬ 
ment to a treatise by a learned American 
author, Freeman on Co-tenancy and 
L*a-tition. According to this learned 
author the law h as follows: We quote 
from para. 509 at pageOTS of the bool; : 

"The fact that a co-tenant has located 
upon a particular portion of the lands of 
the co-tenancy and has enhanced its value 
by making improvements or by reducing 
it from a wild state to one fit for profit¬ 
able cultivation, is a circumstance always 
deemed worthy of the attention of a Court 
charged with the duty of making a parti¬ 
tion . The law declines to compel 

one co-tenant to pay for improvements 
without his authorization : hub it will not, 
if it can avoid so inequitable a result, en-i 
able a co-tenant to take advantage of the 
improvements for which he has contri¬ 
buted nothing. When the common lands 
come to he divided, an opportunity is 
offered to give the co-tenant who has en¬ 
hanced the value of a parcel of the pre¬ 
mises the fruits of his expenditure and in¬ 
dustry, by allotting to him the parcel so 
enhanced in value, or as much thereof as 
represents his share of the whole tract. 
It is the duty of equity to cause these im¬ 
provements to be assigned to their res¬ 
pective owners (whose labour and money 
have been thus inseparably fixed on the 
land) so far as can he done consistently 
with an equitable partition.” 

Continuing in para. 510 the learned 
author quotes the opinion of the Supreme 
Court of the States of New York in the 
following language : 

“Where one tenant-in-common lays out 
money in improvements on the estate, 
although the money so paid does not in 
strictness constitute a lien on the estate, 
yet a Court of equity will not grant a 
partition without first directing an ac¬ 
count and a suitable compensation. To 
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entitle the tenant-in-common to an allow¬ 
ance on a partition in equity for the im¬ 
provements made on the premises it does 
not appear to he necessary for him to 
show the assent of his co-tenants to such 
improvements, or a promise on their part, 
to contribute their share of the expense; 
nor is it necessary for them to show a 
previous request to join in the improve¬ 
ments and their refusal. The only good 
^'aith required in such improvements is 
that they should he made honestly for 
the purpose of improving the property and 
not for embarrassing his co-tenants or 
encumbering their estate or hindering 
partition. But if one joint tenant or 
tenant-ic-common covers the whole of the 
estate with valuable improvements so 
that it is impossible for his co-tenant to 
obtain his share of the estate without in¬ 
cluding a part of the improvements so 
made the tenant making the improve¬ 
ments would not be entitled to compensa¬ 
tion therefor notwithstanding they may 
have added greatly to the value of the 
land because it would he the improver’s 
own folly to extend his own improvements 
over the whole estate and because it 
would be unjust to permit a co-tenant at 
his pleasure to charge another co-tenant 
with improvements he may not have de¬ 
sired. In such a case the improver stands 
as a mere volunteer and cannot without 
the consent of his co-tenant lay the foun¬ 
dation for charging him with improve¬ 
ments.” 

From the above statement of the prin¬ 
ciples which govern the award of com¬ 
pensation on partition it is apparent that 
the real difficulty arises in those cases 
where, as here, the property is not suscep¬ 
tible of physical division. In the present 
instance we find that the house in dis- 
puto, although of three storeys, is not a 
large house, and as the cosharers are 
many it would be quite impossible to 
make any physical division of the pre¬ 
mises and so the learned Judge has been 
obliged to resort to the j ’ovisions of the 
Partition Act of 1893 and to direct a sale 
with the further direction that the sale- 
proceeds are to be divided between the in¬ 
terested parties. 

It is laid down in the above statement 
of the law that it is essential that the 
person claiming compensation should have 
acted in good faith. In the present case 
we think it may fairly be said on behalf 
of Shiam Lal or his predecessor that he 
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acted in good faith in the sense contem¬ 
plated ; that is to say, he made the “im¬ 
provements” honestly for the purpose of 
improving the property and not in order 
to embarrass the other co-tenants or to 
encumber their estate or to hinder parti¬ 
tion. He had no such object in view: for 
apparently he was under the impression 
that by the purchase made in the year 
1911 he had become the owner of the 
whole of the estate. The law as stated in 
the quotation made above, relates to 
claims for compensation on account of 
improvements.” In this present case it is 
we think possible to say that the matter 
stands on a somewhat different footing 
lor if carefully examined it seems to us- 
that what have been calle 1 improvements, 
in the course of the trial were really re¬ 
pairs. It is clear on all hands that when 
the appellant’s predecessor bought these' 
premises the property was in ruins. 
There is evidence to show that a long 
time before the purchase was made the 
house had been a three storeyed house- 
When Ram Chander bought in the year 
1911 the two upper storeys had disappea¬ 
red ; there was only the lowest storey and 
that was in ruins ; and it is quite clear 
that as matters then stood, the property 
was quite useless and unprofitable. It 
may be mentioned here that Gopal Das 
and the other members of the very large 
family to which he belonged did not re¬ 
side in Muttra ; some of them we are 
told resided in the Aligarh district and 
others of them at Calcutta; and it seems- 
reasonable to suppose and there is evidence 
to that effect, that these people, being, 
absentees had neglected these premises 
and allowed them to fall into decay. We 
find then that Ram Chander buys these 
premises in a state of ruin and thereby be¬ 
comes a co-tenant. He spent a sum of 
money in reinstating the premises and 
making them fit for occupation. Having 
regard to all these circumstances we 
think that he may fairly be held entitle! 
to some compensation for re-instatement. 

He has, by the money he has laid out 
converted this building into something, 
which is of use and which can bring in 
profit. In the state it stood when he 
purchased'it it was worth little or nothing 
at all. 

We have decided, therefore, that in the 
circumstances to which we have referred, 
the defendant-appellant is entitled ic- 
some compensation, and wo cow proceed. 
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to determine. what the amount of that 
compensation should be. 

There is no very deinibe evidence on 
this point on the record, but in his own 
[statement, which is to be found at page 11 
of the record Shiam Lai stated that he 
.had spent Rs. 5,000 or Rs. 6,000 in restor¬ 
ing these premises. This restoration he 
said- had taken place some ton years be¬ 
fore the date on which he was giving his 
evidence. That would fix the date of 
the restoration in or about the year 191 '1. 
Obviously Shiam Lai was not able to 
produce any detailed account of his ex¬ 
penditure on these particular premises. 
It seems from his deposition that at that 
time he built three other houses as well, 
and that he had spent some Rs, 35,000 
in erecting all four. He called two wit¬ 
nesses, Parbhu Lai and Munshi Abdullah, 
one of whom is a contractor and the 
other a sub-overseer, and these men were 
examined with reference to an estimate 
which is printed at page 38 of our record 
and marked Lx. A. It may be mentioned 
here that both these men were called 
as witnesses in the earlier suit of 1914 
and that this very estimate was produc¬ 
ed in that case. Beth these men who 
have some pretensions to be experts, and 
who drew up this estimate jointly, fixed 
the costs of re-building these premises at 
Rs. 5,480. Of course, when all is said 
and done this is an estimate only. They 
themselves have no direct knowledge of 
the money that was actually spent in re¬ 
building the house. It was on these 
materials that the Court below came 
to the conclusion that in all probability 
Shiam Lai’s predecessor Ram, Chander, 
had spent about Rs. 5 000 in re-instating 
the property new in dispute and all things, 
.considered, we are of opinion that the 
conclusion of the Subordinate Judge is 
substantially correct. We shoull there¬ 
fore be prepared to allow Shiam Lai a sum 
of Rs. 5,000 byway of compensation, but 
there is another fact which is to be taken 
into account and that is tnaG Shiam Lai 
and his predecessor, so far as we can see 
have had the exclusive use of these pre¬ 
mises for a considerable period. We do 
not know on th9 present state of the re¬ 
cord whether the plaintiffs who are now 
seeking partition have received from 
Shiam Lai any profits accruing since the 
time when they were admitted to joint 
possession under the decree of this Courtt. 
We may refer in this connection again to 


para. 510 of Freeman’s book where, 
dealing with the question of compensation 
f or improvements, the author says : 

“ The co-tenant against whom the im¬ 
provements are charged will, therefore, 
be charge! not with the price of the im¬ 
provements but only with his proportion 
of the amount which at the time of the 
partition they add to the value of the 
premises. From this amount he will also 
be entitled to deduct any sum of which 
he may have a just claim for use and 
occupation of his moiety enjoyed by the 
co-tenant making the improvements.” 

We feel, therefore, that we must allow 
these plaintiffs some set-off on aejount of 
the use and occupation ot these premises 
by the appellant and his predecessor. No 
definite material is to be found on the 
record; but we think, having regard to the 
value which is put upon the premises and 
to the probable rent which a building of 
this description would bring in, we shall 
not be doing the defendant any injustice 
if we hold that during the period of his 
occupation he has recouped himself to 
the extent of Rs. 1,000. Deducting this 
sum of Rs. 1,000 from the Rs. 5,000 just 
mentioned, we come to the conclusion 
that the appellant is entitled to com¬ 
pensation to the extent of Rs. 4,000 from 
the sale proceeds. The decree of the Court 
below, therefore, is modi fie! andit is now 
declared that on sale of these 
premises the defendant-appellant will be 
entitled to deduct Rs. 4,000 out of the 
sale-proceeds. The balance can then be 
distributed amonst the various co-owners 
in proportionate shares. As regards costs 
we leave the parties to pay their own 
costs in both the Courts. 

Decree modified. 
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Bhagelu Ram and others —• Opposite 
Party. 

Civil Revision No. 65 of 1921, Decided 
on 4th May 1925, from an order of the 
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Civil P.C., Ss. 141, 151 and 0. 9— Restoration 
applied ion dismissed for default —Application to 
restore is entertainable—Civil P, C., S. 151. 

Where an application for setting- aside dis¬ 
missal of a suit for default was itself dismissed 
for default and a subsequent application was 
made to restore it; 

Held', Per Daniels, J. — That 0. 9 read with 
S. 141, applied to the case, and*that if there was 
no other remedy left to the applicant, S. 151 
applied. [l\ 774, C. 1 & 2] 

Per Sulaiman, J .— That though it could not 
be said that the case came und«-r 0. 9 read with 
S. 141, S. 151 applied and the Court could enter¬ 
tain the application uuder its iuherent Jurisdic¬ 
tion. [L\ 775, C. 1] 

Pearn Lai Bauerji— for Applicant. 

Narain Prasad Asthana —for Opposite 
Party. 

Daniels, J. —This is an application in 
revision against an order restoring an 
application for restoration dismissed for 
default. ] need express no opinion as to 
whether a revision lies, because we con¬ 
sider that in any case the application fails 
on the merits but I may note that in 
Sheik Kalla v. Nadir Baksh (l) a Bench 
of this Court held that no revision lay 
against an order restoring the case, be¬ 
cause the order was not a final order. 
The suit had been dismissed for default. 
The plaintiffs applied to have if restored. 
That application was also dismissed for 
default. They then presented an applica¬ 
tion to the effect that they had been pre¬ 
vented from attending cn the date fixed 
and asked for their restoration application 
to ho restored. It was restored on pay¬ 
ment of Bs. b costs to the opposite party. 
The defendant in revision contends that 
if such an application has been dismissed 
ex parte more than thirty days after the 
date of the decree, the plaintiffs are left 
without a remedy. He relies on the 
decision Pitambar Lai v. Dodee Singh (2). 

1 notice that in the case relied on, though 
the learned Judges held that 0. 9, B. 9, 
did not apply they nevertheless refused to 
interfere. In Oudh I have followed the 
view which is also taken by the Calcutta 
and Punjab High Courts, that 0. 9 read 
with $.141, Civil P. C., can be applied 
to these proceedings. I may refer to the 
foilowiDg authorities : 9 0. B. J. 627 ; 44 
Cal. 910 ; and 1 Lah. 329. There may be 
special reasons why O. 9 should be 
held inapplicable to execution proceedings, 

(1) 1902 All, 441=19 A.L.J. 907. 

\ 2 ) 1^24 All. 503=46 All. 319=22 A.L.J. 191= 

5 L.R.A. Civ. 226. 


but I can see none for not applying to a 
proceeding of this kind. The question of 
appeal is not to my mind an objection. If 
0. 9 does not apply then as Pitambar 
Lai v. Dodee Singh (2) and the judgment 
which it follows show the Courts have 
great difficulty in devising a suitable 
remedy. S. lbl provides an emergency 
power which it ought not to be necessary 
to resort to in a class of cases which are 
of every day occurrence as these are. But 
even if 0. 9, B. 9 does not apply, I 
am not prepared to hold that, if a party 
prosecuting a restoration application is 
genuinely prevented from appearing, he is 
left without a resource. To hold this 
might ha to work great injustice. A man 
might, for instance, accidentally break his 
leg on the way to Court. 

If the view contended for by the appli¬ 
cant is correct, this accident would lead 
to his suit remaining irrevocably dismiss¬ 
ed. The attention of the learned Judges 
who decided Pitambar Lai v. Dodee Singh 
(2) was not directed to S. lbl, Civil P. C. 
i 1 there is no other remedy we think that 
that section will apply in a case such as 

this. 

We accordingly refuse to interfere and 
reject this application with costs includ¬ 
ing fees on the higher scale. 

Sulaiman, J. —I concur in the pro¬ 
posed order. I would only like to add a 
tew words with regard to the cases which 
have been cited before us. In the case of 
Bipin Beliari Shaha v. Abdul Barik (3) 
the learned Judges of the Calcutta High 
Court considered that a second application 
for restoration of a case dismissed for 
default could he treated as an original 
application for setting aside the dismissal. 

If the decision merely meant that such an 
application for setting aside a dismissal 
can he filed regardless of the fact that a 
previous application has been dismissed, 
then all that I would say is that point 
does not arise before us. If, however, it 
was intended to be laid down that aD ap¬ 
plication for the restoration of aD applica¬ 
tion for setting aside the dismissal does for 
all purposes come under O. 9, then it 
would be difficult to accept that view ; for 
that may give the person whose applica¬ 
tion is dismissed a right of appeal under 
0. 43 which is not expressly pro¬ 
vided. In the case of Cliandar Saliai v. 


(3) [1916] 44 Cal. 950=21 C. W. N. 30=35 IX. 
013=24 Cr. L. J. 440. 
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Durga Prasad (4), 1 have held that no 
such appeal lie 3 . The Patna High Court 
in the case of Ramgidam Singh v. Sheo 
Deonarain Singh (5) held that an applica¬ 
tion for restoration of an application 
under 0. 9 for setting aside an ex- 
parte decree, which had been dismissed 
for default, did not lie under that order. 
That view is correct. But when the 
learned Judges go on to say that the 
only remedy open to the aggrieved party 
was to appeal against the original order 
made under 0. 9 it is difficult to accept 
that view ; for it seems to me that there 
would he a remedy by applying to the 
Court to invoke its inherent jurisdiction to 
set aside the dismissal of that application. 
S 151, Civil P. C.. was not considered 
by those learned Judges. I fail to see why 
a Court cannot, on good cause shown, 
restore an application for setting aside a 
dismissal for default or an ex parte decree, 
^which application itself has been dismiss¬ 
ed for default. In the case of Pitamhar 
Lai v. Dodce Singh (*2) it was conceded 
(). 9, R. 9, was not applicable to such an 
application, but that application was treat¬ 
ed as being itself an original application 
for setting aside the ex parte decree. 
This last point does not arise in this case. 
1 would not say that an application 
dismissed for default tails directly under 
0. 9 because of the provision of S. 141 ; 
but I would say that such an applica¬ 
tion is entertainable under the inherent 
jurisdiction which the Court possesses 
under S 151, Civil P. C. It is easy to 
[conceive of great hardship if this view 
is not to he accepted ; for the dismissal of 
the application may take place long after 
the period fixed for getting the dismissal 
of the suit set aside has expired, in 
which case no useful purpose would be 
served by treating a fresh application as 
being itself an original application under 
0. 9. I am accordingly unable to hold 
that the Court below had no jurisdiction 
in restoring tho application or that there 
has been any material irregularity in the 
exercise of its jurisdiction. 

Application rejected. 


(4) 1924 AH. 082=46 All. 638=22 A.L.J. 427 = 
5 L. R. A. Civ. 331. 

(5) [1919] 4 P.L..I. 287=71 I.C. 152. 
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Dung v —Defendant—Appellant. 

v. 

Jahangir and others Plaintifi s~"Res¬ 
pondents. 

Second Appeal No. - s 8 r > of 102-», Deci¬ 
ded on Kith January 1925, against a dec¬ 
ree of Addl. D. J., Meerut, D - 17th Feb¬ 
ruary 19*2-4. 

(u) Agra Tenancy Ad, (2 <>j 1901), .S'. 10 (I)— 
('rift of sir land—So ex-proprietary rights are 
created. 

Under S. 10(1) m ex-proprietary rights are 
created where there i-3 an alienation by gift whe¬ 
ther the gift is between the cc-iharers or in fa¬ 
vour of a stranger. If the transfer is by "ay of 
a gift the sir must retain its character in tho 
hands of the donee. I 1 ’ 770 ( R 

(b) Agra Tenancy Act (1901), .S'. 194— Sir and 
hhudl.hast in exclusive possession of a cosharcr 
and let out by him—Suit to eject the sub-tenant— 
Other cosharers are n >t necessary parties. 

Where certain plots of land have beeu the 
exclusive sir and klmdkhast of a cosharcr for 
more than twelve years and are let out to a sub¬ 
tenant who is the exclusive co-tenant of such 
cosharer, the latter is by himself entitled to 
eject the sub-tenant without impleading persons 
who though cosharers in the Kbewat. of the 
mahal have no interest in the particular plots. 

[P 776 G 1] 

fit) Hindu Lair—faint fantlly Maternal 
uncle and sister's Son do no: form one. 

There is no rule of Hindu Law under which a 
daughter’s sou and his maternal grandfather ara 
deemed to ba members of a joint Hindu family. 

[P 776 C 2] 

A. SanyaL P. L. Banarji and G. S. 

A pie —for Appellant. 

N. C. Vaish —for Respondents. 

Judgment.—This is a defendant’s ap¬ 
peal arising out of a suit for ejectment. 
The Courts below have decreed the claim. 

The lower appellate Court has Hound 
that thQ plots in suit were sir and khud- 
khasb of more than 12 years standing be¬ 
longing to Man Singh exclusively, and 
that the defendant who is a daughter’s 
son of Man Singh was recorded in the 
papers as a sub-tenant and has actually 
been paying rent as such to Man Singh. 
Man Singh gifted these plots to the 
plaintiffs-respondents who according to 
the Judge obtained mutation of names in 
their favour on the 3rd of August 1921. 

The first point raised is that after the 
transfer in 1921 Man Singh became ex¬ 
proprietary tenant and that, therefore, 
the plaintiffs have no right to eject the 
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deiendant, a sub-tenant, but that fche 
only person who can eject would be fche ex- 
propriefcary tenant. This point wa3 never 
raised in either of fche Courts below at all. 
The reason obviously is that fche point is 
altogether futile. The transfer in ques¬ 
tion was by way of a gift to the plaintiffs. 
Under S. 10, sub-Cl. (l) no ex-proprietary 
rights are created when'there is an alie¬ 
nation by gift. It has been contended 
before me that that exemption is confined 
to cases where the gift is between co¬ 
sharers in fche mahal. I am unable to 
accept this contention. Gift is not con¬ 
fined to that between cosharers, but it is 
only exchange which is so confined. This 
was the view expressed by the Board of 
Revenue in the case of Elahi But v. 
Nand Kishore (l). I fully agree with fche 
view expressed in that case. If fche trans¬ 
fer is by gift the sir must retain its cha¬ 
racter in the hands of the donee. 

The next point taken is that fche plain¬ 
tiffs have no locus standi to sue alone. It 
is urged that under S. 191 of the Tenancy 
Act fche other cosharers in fche village 
ought to have been impleaded. There is 
absolutely no force in this contention. 
The learned Judge has pointed out that 
f hese specific plots belonged to Man 
lingh and that fche plainfciffs-respondenfcs 
have acquired these specific plots from 
the person who had exclusive possession 
of them as his sir and khudkashfc for 
more than 1*2 years, and that fche plain¬ 
fciffs-respondenfcs are the owners of these 
plots. The mero fact that there are other 
cosharers in fche same mahal does not 
give them any right or interest in these 
specific plots. The defendant i3 the ex¬ 
clusive tenant of fche persons to whom 
these specific plots belong and these lat¬ 
ter persons by themselves are entitled to 
eject him. It is wholly unnecessary to 
implead persons who though cfrsharers 
in khewat or the mahal, have no interest 
in these specific plots. There was, there¬ 
fore, no defect of non-joinder in fche 
suit. 

The third point raised is that fche learn¬ 
ed Judge was wrong in finding that the 
defendant and Man Singh were not mem¬ 
bers of a joint Hindu family. I am un¬ 
able to appreciate fche significance ofchis 
plea. Dungar is the son of a daughter of 
Man Singh. The daughter of Man Singh 
cannot in law be deemed to belong to 
Man Singh’s joint family after she has 

(1) [1915] 31 I. C. 906. 


been married away fcc another family. 
Her son does not belong to Man Singh's 
joint family. There is no rule of Hindu 
Law under which a daughter’s son and 
his maternal grandfather are deemed to 
be members of a joint Hindu family. 

Lastly it is urged that there is no evi¬ 
dence to support fche finding of fche learn¬ 
ed Judge that these specific plots 
were transferred by Man Singh to fche 
plaintiffs. There was no plea taken in 
fche grounds of appeal that there is no 
such evidence on fche record. Had such a 
plea been taken it would have been the 
duty of fche counsel for the appellant to 
examine the record beforehand and cer¬ 
tify that such a plea was well-founded. 
The respondents’ counsel cannot be taken 
by surprise at a late stage when fche ap¬ 
peal is called on for hearing. I cannot 
allow this plea to be taken. I may also 
mention that Mr. Sanyal is not even at 
this moment prepared to certify that 
such a ground is well-founded. What he 
really asks is that he may be given half 
an hour’s time to inspect the record to 
enable him to certify fche plea. I cannot 
allow this. 

The result is that this appeal is dis¬ 
missed with costs. 

Appeal dismissed. 
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Mukerji, J. 

Lodai Ram —Plaintiff—Appellant. 

v. 

Sukhdeo Koeri and others —Defendants 
— Respondents. 

Second Appeal No. 1139 of 1923, De¬ 
cided on 6th March 1925, from a decree 
of fche Sub.-J., Jaunpur, D/- 12fch 
April 1923. 

(a) Agra Tenancy Act, S. 79 — Grove is not a 
holding — Dispossession try zamindar for G months 
does not take away grrve holder*s right. 

A grove is not a holding within fche moaning 
of S. 79 and, therefore, dispossession of the 
grove-holder by the zamindar of a portion of 
the grove for six months cannot take away fche 
grove-holder’s right. [P 177 C 1] 

(b) Landlord and Tenant — Grove — Grove-holder 
does not lose his right simply because of falling 
down of trees which occupied a portion. 

Ordinarily, a grove-holder does not lose his 
title as grove-holder on a portion of the land 
which was once occupied by trees simply be¬ 
cause the trees have fallen - down. 32 1. C. 368; 
42 All. 634, Foil. [P 777 C 1] 

Haribans Sahai —for Appellant. 

Manmohan Barterji — for Respondents. 


1925 

Judgment. — This appeal must be 
allowed. The plaintiff and the Defen¬ 
dants Nos. 2 to 4 were the holders of a 
grcv9 bearing number 311. The zanrin- 
dars, by a partition among themselves, 
divided the site of the grove, and a por¬ 
tion of it described in the patwari’s 
papers as No. 311/2/2 was given to a 
coaharer. He leased out this portion of 
the land to the Defendant No. 1 who has 
since died and is now represented by his 
heirs. The plaintiff brought the suit, 
out of which this appeal has arisen, for 
recovery of possession from the lessee. 

The Court of first instance decreed the 
suit. The lower appellate Court held 
that although Plot No. 311 was undoubt¬ 
edly the grove of the plaintiff the trees 
had been, for a long time, falling down, 
and ultimately only 14 trees were left 
standing on the land, and that a portion 
cf the grove having been leased out by 
the zamindar to the principal defendant, 
and the principal defendant having occu' 
pied the land for more than six months, 
the plaintiff's right to the land had be¬ 
come extinguished. 

On this finding the learned Judge dis¬ 
missed the suit. 

The learned Judge’s judgment goes 
counter to the Privy Council case of 
Kesko Prasad Singh v. Sheo Par gash Ojha 
i(jj. A grove is not a holding within the 
meaning of S. 7!) of the Tenancy Act and, 
therefore, dispossession of the grove- 
holder by the zamindar of a portion of 
|fche grove for six months cannot take 
away the grove-holder’s right, 

lb is nobody’s case that the grove- 
holder gave up his rights in that portion 
of the grove on which no tree any longer 
stands and a separate engagement came 
into existence between the grove-holder 
and the landlord. Ordinarily, a grove- 
jholder does not lose his title as a grove- 
holder on a portion of the land which 
was once occupied by trees simply be¬ 
cause the trees have fallen down. This 
was held by me in Second Appeal No. <1)4 
of 1923 [Chedan v. Mahbuh Ali ] follow¬ 
ing an Oudh case decided by Mr. Justice 
Kanhaiya Lai as Judicial Commissioner 
of Oudh, vide Har Sahai v. Dhanpal 
Singh (2). The same principle follows 

(1) li 24 P. C. 245=46 All. 881=51 I. A. 881= 
‘23 A. L. J. 168=27 Bom. L. R. 130=40 
C. L. J. 461=47 M. L. J. 824=21 M. L. W. 
295=6 L. R. P. C. Rev. 1=29 C. W. N. 
606 (P. C.). 

(2) [1916] 2 0. X.. J. 589=32 I. C. 36S. 
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from the case of Ckokheij Lai v. Befiar ? 

Lai (3). 

Assuming, therefore, that the principal 
defendant was in possession of the land 
in suit for nine years, the plaintiff-appel¬ 
lant’s right had not been extinguished, 
the period being less than 12 years. 

I allow the appeal, sot aside the decree 
of the Court below and restore the decree 
of the Court of first instance. The res¬ 
pondents must pay the appellant’s costs 
in this Court and in the Court below. 

Appeal allowed. 

(3) [1920] 42 All. 634=60 1. C. 115 = 18 A. L. J. 
820. 
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SULAIMAN AND DANIELS, JJ. 

Mt. Saliman and anothei Defendants— 

Applicants. 

v. 

Abdul Aziz and others —Plaintiffs— 
Opposite Parties. 

Civil Revision No. 101 of 1924, Decided 
on the 6th May 1925, from an order of 
the Judge, Small Cause Courts, Allahabad. 

(a) Civil P. C., 0. 47, R. 3— In revision againsb 
order granting review of judgment plea that re v 
view application was not accompanied by copij of 
decree and Court-fee :ras insufficient is not valid. 

Whore in revision against an order granting a 
review of judgnent it was objected that the 
review application was not accompanied by a 
copy of the decree and the Court-fee paid 
was insufficient. 

Held : that after the whole matter had been 
gone into and finally decided the High Court 
would not treat the proceedings as a nullity in 
revision on either of the grounds. [P. 778, C. 1] 

Ambika Prasad —for Applicant. 

Aiiant Prasad and Sehat Bahadur Lai 
—for Opposite Parties. 

Daniels, J. —This is an application in 
revision from an order granting review of 
judgment. The facts of the case are as 
follows : The application was originally 
presented to the Munsif as an 
application under S. 151 of the Code of 
Civil Procedure and was allowed. The 
application was presented immediately 
after the decision of the case. The 
Munsif informed the vakil of the present 
applicants of the application hut he said 
that as his clients had gone away he could 
not make any submission with regaid to 
it. The application was, however, 
as already stated, allowed and the 
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decree modified. The defendants went 
in appeal to the District Judge. 
The District Judge considered that the 
application was not really one under 
S. 151 but was in substance an application 
for review of judgment. He directed that 
it should be treated as an application for 
review of judgment, and sent it back to 
the trial Court for decision according to 
law. The matter was then heard in pre¬ 
sence of both parties and eventually 
the review was granted in favour of the 
plaintiffs. The defendants have now 
come in revision to this Court. 

There is a certain preliminary difficulty 
in the way of this application in that it 
cannot be-said that the learned Judge 
acted without jurisdiction or with materi¬ 
al irregularity or illegality \n the exercise 
of his jurisdiction and while the order of 
the Mum if which is attached has merged 
in the order of the appellate Court. The 
applicants, however, contend that this 
question is concluded in their favour by 
the Full Dench decision in the case of 
Badanii Knar v. Dinu Rai (l). Assuming, 
however, that the revision lies it cannot 
in our opinion succeed. The first conten¬ 
tion of the applicants is that they had no 
notice of the application. It is difficult 
to say how this contention can be serious¬ 
ly maintained in view of the fact that 
the order that the application should be 
treated as one for review, was passed on 
an appeal filed by themselves. Their second 
objection is that if the order of the appli¬ 
cation is treated as being an application 
for review only from the date of the appel¬ 
late Court it would be time-barred. The 
answer to this is that the appellate Court 
directed that the application should be 
treated as having been from the beginning 
in substance an application for review 
and not an application under S. 151, 
The third and last objection is that the 
application was not a^companiel by a 
copy of the decree and that sufficient 
court-fee was not paid upon it. 
When the whole matter has been gone 
into and finally decided this Court will 
not treat the proceedings as a nullity in 
revision on either of these grounds. We 
accordingly dismiss the application with 
costs. 

Appeal dismissed . 


U) [1880] 8 All. Ill—(1886) A.W.N. 28 (F. B.) ' 
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Sul a i man and Daniels, JJ. 

Alt. Sarvi Regain —Objector—Appellant. 

v. 

L. Ram Chander Samp —Decree- 
holder—Respondent. 

First Appeal No. 109 of 1924, Decided 
on 23rd April 1925, from an order of the 
Sub. J., Meerut. 

★ (a) Civil P. C., 0. 21, Hr. 89 and 90— Appli¬ 
cation under R. 89 heard and disposed of — 
Application under R, 90 is not barred. 

The proposition that an application under 
0. 21, R. 89, bavin? been heard and disposed of 
an application under O. 21, R. 90 is not 
maintainable does not necessarily follow from 
sub-Cl. (2) of R, 89. [P. 779, C. 1] 

★ (b) Lim. Act., S. 18— Execution proceedings- 
concealed from. judgment-debtor from the begin¬ 
ning—Right to applg to set aside the sale accrues 
onlg when he becomes aware of the proceedings . 

If owing to the fraudulent concealment of the 
froceedings by the decree-holder all knowledge 
of the proceedings up to the time of sale is 
withheld from the judgment-debtor, then so loDg 
as lie does not come to know of the sale the 
effec; of the fraud continues and the oulv 
conclusion which can be drawn is that he had 
been kept from the knowledge of the sale in 
consequence of the initial fraud practised by the 
decree-holder. It is only after he becomes aware 
of the sale that he comes to know of his right 
to apply. [P. 779, C. 2] 

Kailas Nath Katju —for Appellant. 

Kailas Chandra . Mital —for Respondent 

Daniels, J. —This is an appeal from 
an order refusing to set aside a sale on 
the ground of fraud. The learned Judge 
ha3 dismissed the application on two 
grounds : (l) that in view of a previous 
application under O. 2],R. 89, having 
been made and pressed, the present 

application was not maintainable ; 
and (2) that the allegations contained in 
the application were nob sufficient ta 
bring the ca?e within S. 18 of the 
Indian Limitation Act. The learned Sub¬ 
ordinate Judge without allowing the ap¬ 
pellant any opportunity to prove the 
allegations made by her in the application 
has dismissed the application after hear¬ 
ing arguments only. 

In execution of a decree, as well as for 
some further amount of which the decree- 
holder claimed that he was entitled to a 
refund, the property in question was put 
up for sale and sold on the 21 sb of January 
1924. No application under 0. 21, R. 

90, was made by the judgment-debtor 
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in our opinion is not at all correct. In 


within ‘10 days of this date ; bub, on the 
19th of Feburary 1921, she pub in an 
application under 0. 21, K. 89, pray¬ 

ing that the sale be set aside on payment 
of the decretal amount, the costs, etc. It 
so happened that the amount deposited 
by her was short by a lew rupees. The 
matter was argued, and on the 1st of 
March 1921, she filed a supplementary 
application offering to make good the 
balance. This application was refused. 
While the application was still being 
argued another application under 0. 21, 
R. 90, was filed which was registered 
after the application under O. 21, R. 89, 
had be9n dismissed. 

The learned Subordinate Judge was of 
opinion that inasmuch as the applicant 
did not withdraw her application under 
0. 21, R. 89, but pressed it seriously, 
and as it was ultimately dismissed on the 
merits, it must be presumed that she had 
withdrawn her application under 0.21, 
R. 90. This is based on the provi 
sion contained in 0. 21, R. 89, sub- 
01. (2), under which it is provided that 
where a person applies under R. 90 to 
set aside the sale of his immovablo 
property, he shall not, unless he with¬ 
draws his application, he entitled to make 
or prosecute an application under R. 89. 
it seems to us that the Court ought to 
have callod upon the applicant’s counsel 
to make his election either to withdraw 
her application under R. 90 or not. If 
ho declined to do so the Oourt should not 
have allowed him to press his application 
under 0. 21, R. 89. But from the 
fact that he was not called upon to make 
hi 3 choice it would he too much to pre¬ 
sume that he withdrew his application 
under R. 90, particularly when the order 
sheet shows that the application was 
argued at length and the judgment was 
not pronounced on that dato merely 
because it was too late. In our opinion 
the converse proposition that an applica* 
tion under 0. 21, R. 89, having been 
heard and disposed of, an application 
under 0. 21, R. 90, is not maintain¬ 
able does not necessarily follow from sub- 

*01. (2) of R. 89. 

As to the second point tho learned 
Judge says that the allegations of fraud 
in the application are too general, and it 
is not alleged that the decree-holder kept 
the judgment-debtor from the knowledge 
of the fraud entitling her to make an 
application under 0. 21, R. 90. This 


para. 2 of the application tho judg- 
ment-debto: alleged that the decree-holder 
cunningly and Iraudulently kept all the 
execution proceedings concealed from the 
petitioner from the very beginning, and 
all the notifications to the petitioner were 
caused by the decree-holder to he issued 
to her under a wrong address which was 
deliberately and intentionally filed in order 
to conceal the proceedings, and entirely 
fictitious reports of service, with names 
of fictitious persons as witnesses were 
caused to he made in collusion with the 
process-server. She repeats the allega¬ 
tion as to false address in para. 2. 
and she repeats her allegation of the 
concealment of these proceedings in para. 
4, and finally in para. 12 she says 
that the petitioner had no knowledge 
whatsoever of the proceedings till the 
15th of February 1924, and that she 
remained in the dark owing to the decep¬ 
tion practised by the decree-holder. 

It is urged hv the learned vakil for the 
respondent that, even if there was a 
fraudulent concealment of the proceedings 
by the decree-holder up to the timo of 
sale, this dees not entitle her to claim 
the benefit of S. IS of the Limitation 
Act. The contention before us has been 
that it is necessary for the petitioner to 
allege and prove that after the sale, when 
the right to apply accrued, there was some 
fraud practised by the decree-holder, 
which kept her right to apply concealed 
from her. It seems to us that this con-' 
tenfcion i3 not sound. If it be assumed 
that, owing to the fraudulent concealment; 
of the proceedings by the decree-holder 1 
all knowledge of the proceedings up to 
the time of sale was withheld, from the 
petitioner, then, so long as she did not : 
come to know of the 3ale, the effect of the 
fraud continued, and the only conclusion 
to which we can come is that she hadj 
been kept from the knowledge of the sale 
in consequence of the initial fraud prac i 
tised by the decree-holder. It is only 
after she became aware of the sale that 
she came to know of her right to apply.' 
Her case is that she did not come to 
know of this right earlier because of the| 
fraud originally practised by the decree- 
holder. 

We accordingly allow this appeal, and, 
seting aside tho order of the lower Courts 
send the case back to that Court for 
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disposal according to law. CostE of these 
proceedings will abide the result. The 
costs in this Court will include fees on 
the higher scale. 

Appeal allowed. 
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Mukerji, J. 

Durga Prasad-Badri Prasad —Appli¬ 
cant. 

v. 

The Bombay Baroda and Central India 
Bailway —Opposite Party. 

Civil Revision No. 204 of 1924, Decided 
on 16th February 1920, from an order 
of the Small Cause Court Judge at Cawn- 
pore. 

Limitation Act, Art. 31— Non-delivery of goods 
by Railway—Limitation starts when delivery is 
expected. 

When in a suit for compensation for non¬ 
delivery of goods brought against a Railway 
company there is nothing to show that the 
plaintiff was being put off from seeking his 
remedy on account of any conduct of the defen¬ 
dant, Art. 31, applies to the case. 33 All. 543, 
Foil ; 1023 All. 22, List. [P 780 C 2] 

St. C. Thompson —for Applicant. 
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ft 

August 1922, the date mentioned in para¬ 
graph 3 of the plaint. It is, however, 
immaterial for my purpose whether the 
date given in paragraph 7 of the plaint 
is the correct one or not. It is common 
ground that Article 31, Schedule 1 of the 
Limitation Act applies to the case. If 
that be so, the limitation begins to run 
from the date when goods ought to be 
delivered on the 21st August 1922 the 
date mentioned in paragraph 3 of the 
plaint. The suit was not filed till the 
10th December 1923, that is to say, some 
sixteen months after the date on which 
the parties expected the goods to be 
delivered. On the face of it, therefore, 
the suit was barred by time. The learned 
counsel for the applicants has relied 
on a two Judge case decided by this 
Court viz., Jugal Kishore v. G. I. P. 
Railway (l). On the* facts of that 
case the learned Judges of this Court 
held that the defendant Company had 
been putting off the plaintiff with assu¬ 
rances that they were making an enquiry 
for the goods and were hoping to find 
them and to deliver them. The learned 
Judges, therefore, found that they were 
unable to say that the goods ought to 
have been delivered more than one year 
before the institution of the suit. The 


Ladli Prasad Zutshi —for Opposite 
Party. 

Mukerji, J. —This application in revi¬ 
sion arises out of a suit instituted in the 
Court of Small Causes at Cawnpore for 
recovery of compensation for non-delivery 
of goods consigned. The suit was dismis¬ 
sed on the ground of limitation and the 
question is whether the decree of the 
Court below-was incorrect. It appears 
that on the 27th July 1922, a bale of 
cotton goods was consigned to the 
opposite parties for delivery at CawDpore. 
The plan recites that on the 21st of 
Agust 1922, the plaintiffs sent their man 
to take delivery of the goods who paid 
the freight, handed over the railway 
receipt and obtained a gate pass in order 
that he might remove the goods. When, 
however, the goods were to be actually 
removed they were found mi39ing. On 
these allegations the suit was brought 
for compensation. Tn paragraph 7 of 
the plaint the cause of action vas stated 
to have arisen on the 21st August 1923. 
It appears to me that this date viz., 21st 
August 1923, is merely a slip for 21 at 


case was really decided on the peculiar 
facts involved therein and does not lay 
down any general rule of law. 

Mr. Thompson sought to argue that 
in this case also correspondence was 
going on between the parties and that 
some subordinate officers of the opposite 
parties were making reports to their 
superior officers. Most of the documents 
referred to 1 by the learned counsel are 
not on the record and there is nothing 
in the judgment of the Court below to 
show that the plaintiffs were being put: 
off from seeking their remedy by suit on^ 
account of any conduct of the opposite: 
parties. In the circumstances the plain 
rule of law as laid down in Article 31 
of the Limitation Act and as laid down 
in the two Judge case of G. I. P. Railway 
v. Ganpat Bai (2) applies. The applica¬ 
tion is dismissed with costs. 

Appeal dismissed. 


(1) 1923 All. 22=45 All. 43=20 A.L. L 792. 

(2) [1911] 33 All. 544=1U I. C. 122=8 A. L. J. 
543. 
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Mears, C. J. and Piggott, J. 

Ranjit Singh —PI ai nti ff—Appel 1 ant. 

v. 

Ramman Singh and another Defen¬ 
dants—Respondents. 

Letters Patent Appeal No. 1 of 1923, 
Decided on 2nd January 1927, against tbe 
judgment cf Ryves, J., D - -)th Decem¬ 
ber 1922. 

Hindu Lav:—Alienation — Father-foint family 
property sold in execution of decree against lather 
—Son can avoid sale only by proving debt , for 
which decree teas pissed, to be immoral. 

Where joint family property is sold in execu¬ 
tion of a money decree obtained against the 
father alone, the son cannot get rid of the sale 
without proving that the debt in respect of which 
the decree was obtained had been incurred by 
his father for what the Hindu Law would call 
an immoral purpose. 13*G'ai. 21 and 1021 P. ('. 
50, Foil. 1024 All. 11 and 1924 All. 109 lief. 

[P. 781, C. 2] 

Tcj Bahadur Sapru , T. M. Banerji ., 
K. N. Katju and Shiva Prasad Sin-ha — 

for Appellant. 

St. C. Thompson —for Respondents. 

Judgment.—The suit out of which 
this appeal arises was one, the essential 
purpose of which, as rightly remarked 
by the learned District Judge before 
whom the suit came in first appeal, was 
to set aside an alienation of joint family 
property. This alienation had taken 
place by way of a sale in execution of a 
simple mone> decree obtained against 
the father alone. It is true that the son 
endeavoured to improve his position by 
bringing his case into Court in the form 
of a suit for partition of joint family pro¬ 
perty ; hut he asked the Court to treat 
the property sold at auction as part of 
the joint family property still capable of 
division between him and his father, and 
to assign the whole of it to the father’s 
share. In effect this was asking the 
Court to hold that the auction-sale was 
void as against the son, or, at any rate, 
to the extent of the share which ho 
would take on partition in the property 
sold. Now, it has been conceded before 
us in appeal that, on the principles laid 
down by their Lordship 5 of the Privy 
Council in Nanomi Babuasin v. Modhun 
Mohan (l) re-affirmed recently in the case 

(1) [1890] 13 Cal. 21=13 I. A. 1=4 Sar. G82 

(P. C.). 


of Brij Narain Rai v. Mangla Brasad 
(2), the son could not succeed in this 
suit without proving that the debt in 
respect of which a decree was obtained 
and the joint family property brought to 
sale had been incurred by his father for 
what the Hindu La* would call an 
immoral purpose. The Court of first in¬ 
stance seems to have held on the evi¬ 
dence that the father had borrowed this 
money for an immoral purpose ; hut the 
learned Subordinate Judge went on to 
hold that the auction-purchaser defendant 
had taken the property in good faith for 
valuable consideration and without any 
knowledge of the immoral taint attaching 
to the father’s transaction. On this 
ground the trial Court passed a decree 
for partition, but in a form which vir¬ 
tually negatived the claim of the plaintiff' 
to have the sale set aside. The learned 
District Judge in appeal re-considered 
the evidence regarding the immoral 
nature of the debt. It has been one of 
the principal matters of controversy in 
this Court as to what the learned District 
Judge intended to find, and actually did 
find, on this point. At the end of its 
judgment, however, the lower appellate 
Court definitely agrees with the trial 
Court that the auction-purchaser had no 
notice of the immoral nature of the debt, 
if it was in fact immoral, and had acted 
in good faith. On this express ground the 
learned District Judge dismissed the 
appeal before him and affirmed the deci¬ 
sion of the trial Court. There was a 
second appeal which came before a single 
Judge of this Court for disposal, and 
the learned Judge of this Court has based 
his decision wholly upon the view taken 
by him as to the meaning and effect of 
the judgment recorded by the lower 
appellate Court. We do not think it 
necessary to go into detail as to the 
precise circumstances of the case. There 
was evidence produced which, if believed,, 
would warrant a finding that this debt 
had been incurred by a Hindu father for 
immoral purposes ; that is to say, in fur¬ 
therance of immoral relations which he 
had contracted with a woman who was 
an actress and a courtesan. The learned 

(2) 1924 P. C. 50=46 All. 95=51 I. A. 129= 
21 A. L. J. 934=5 L. R. P. C. 1=28 C. \V. 
N. 253=46 AI. L. J. 23—5 P. L T. 1= > 
Pat. L. R. 41=(i924) M. W. N. 68=19 M. 
L. W. 72=33 SI. L. T. 457=26 Bom. T. R 
500=11 O. L. J. 107=1 P. L. R l^- 
(P. C.). 
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District Judge says that the oral evidence 
on this point had not greatly commended 
itself even to the opinion of the trial 
Court, and that, in his opinion, it was 
definitely worthless. He then goes on to 
remark that the finding of the trial Court 
as to the immoral nature of the debt 
was based mainly on the evidence of the 
plaintiff’s father, lie adds the following 
words : 

Under the circumstances 1 would be 
inclined to demur to this finding.” 

Now, the expression “ under the circum¬ 
stances” does seem to us to refer back 
to certain remarks at the beginning of 
the .judgment, where the learned District 
Judge, rightly or wrongly, expresses a de¬ 
finite opinion that the suit was collusive 
in its nature, the father and his son seting 
together in order to recover certain pro¬ 
perty from the hands of a bona fide pur¬ 
chaser for value. In this view of the 
judgment as a whole the learned Judge 
of this Court held that he had before him 
a definite finding that the debt which was 
the foundation of the entire transaction 
was not tainted with immorality; and he 
has accordingly dismissed the second 
appeal, lie expressly remarked that he 
would have remitted the case to the lower 
appellate Court for a specific finding on the 
issue regarding tho immoral nature of the 
debt, if he did not feel perfectly satisfied 
from 1 the judgment of that; Court what its 
finding on such an issue must inevitably 
be. In the appeal which comes before us 
under the Letters Patent there are certain 
pleas which seem to suggest a contention 
that the plaintiff in this suit was not 
necessarily hound to prove the immoral 
nature of the debt. In so far as any such 
pleas appear in this memorandum of 
appeal, we are content to say that they 
have net been pressed in argument and 
are clearly unsustainable. There is a plea 
taken to the effect that certain admitted 
facts regarding the purposes for which 
the father had contracted the debt would 
he sufficient in themselves to warrant a 
finding that the purpose for which the 
loan was taken was an immoral one in the 
eye of the Hindu Law. This plea, again, 
has not been seriously pressed in argu¬ 
ment and would not in our opinion, be 
sustainable. The main contention before 
us is that the learned Judge of this Court 
has misunderstood and misinterpreted tho 
judgment of the lower appellate Court 
and that the main issue in the case could 


not he determined against the plaintiff 
without a definite finding on the part of 
the lower appellate Court as to the alleg¬ 
ed immoral nature of the debt. On behalf 
of the respondents it was contended that 
the trial Court and the*, lower appellate 
Court were after all right, and that the 
question is concluded against the plaintiff 
by the finding that the auction-purchaser 
acted in good faith and had no notice of 
tho alleged immoral 'nature of the debt 
contracted by the father. In this con¬ 
nexion a number of authorities have been 
cited before us, and the real question is 
whether certain principles of law laid 
down by their Lordships of the Privy 
Council in the well-known case of 
Suraj Bunsi Koer v. Sheo Pei sad Singh (3) 
have or have not been modified by later 
pronouncements of their Lordships and 
in particular , by the two cases quoted at 
the beginning of this judgment. It has been 
suggested before us that there are two 
recent decisions ;of this Court, both re¬ 
ported in Volume 2] of the Allahabad 
Law Journal Reports, at pages 683 and 809 
respectively [Sitla Prasad v, Chaw el i 
Baku (4) and Judnhir v. Gajadhar (5J] 
which show that three learned Judges of 
this Court have recently affirmed the 
principle apparently laid down in Suraj 
Bunsi Eoers case (3) in the sense in which 
it was understood by the trial Court and 
by the lower appellate Court in the present 
suit. On this point we desire only to 
make one comment, which is that the 
head-note on each of these two cases in 
the Law Journal Reports does, in our 
opinion, go beyond what the learned 
Judges actually decided, if the judgments 
themselves are carefully considered. We 
have come to the conclusion, however, 
that the learned Judge of this Court 
was substantially right in the manner in 
whicli be dealt with this case. The most 
that the plaintiff, coming before this Court 
in second appeal, could have asked this 
Court to do would have been to remit to 
the lower appellate Court a definite issue 
regarding the immoral nature of the debt, 
or rather to insist upon a clear and 
specific finding on the part of the learned 
District Judge upon this issue, which was 

considered and discussed bv him. XJn- 

• 

O/IlsToTo Cal. 148=0 1. A. 66=4 C. L. K 

226=4 Sar. 1 (P. C.) 

(4) 1924 All. 111=21 A. L. J. ( 63=4 L. Ii. A. 

Civ. 32G. 

(5) 1024 All. 109=21 A, 1. J. 6C9=5 1.•?. A. 

Civ. 53. 
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doubtedly, if such a finding had heen called 
for from the learned District Judge who 
actually heard and disposed of this suit 
in first appeal his finding would have 
been against the plaintiffs, as the learned 
Judge of this Court has rightly remarked. 
We do not think that the plaintiff is 
entitled to be allowed an off chance of 
success upon this question which is after 
all, in substance, a question of fact, be¬ 
cause an issue, if now remitted, might 
conceivably come up for determination 
before a District Judge other than the 
learned Judge who pronounced the deci¬ 
sion of first appeal in the present suit in 
the year 19*21. In our opinion this appeal 
should fail on this ground alone, and we 
dismiss it accordingly with costs, includ¬ 
ing fees on the higher scale. 

Appcal dismissed. 
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Bovs and Ashworth, JJ. 

Sii udar Jini —Plaintiff Appellant. 

v. 

Suraj Dali Rai —Defendant—Respon¬ 
dent. 

Second Appeal No. 793 ol 1923, Deci¬ 
ded on loth May 192 q against a decree 
of Dist. J. of Azamgarh. 

Civil P. C., .S'. 103 — Plea of law not raise! in 
the grounds “—Court can allow Ike yleci to he raised. 

la first appeal the Court upheld the finding of 
the trial Court that certain contract was void¬ 
able having been brought about by undue influ¬ 
ence by the appellant and suggested to the 
appellant that he should get some consideration 
under S. 19-A, Contract Act, but after appel¬ 
lant’s rejection of the suggestion upheld the 
dismissal. In second appeal no plea was raised 
that the 1st appellate Court had overlooked 
the second clause of S. 19-A. 

Held ; although the grounds of appeal did not 
raise any question as to the propriety of the 
lower appellate Court in not invoking this provi¬ 
sion of law, High Court was entitled to allow 
the point to be raised. [I* C 1! 

Sheo Dial Sinha—ior Appellant. 

Shiva Prasad Sinha—ior Respondent. 

Ashworth, J.— This second appeal 
arises out of a suit brought by the plain¬ 
tiff-appellant against the defendant-res¬ 
pondent for recovery of a half-share in 
certain property. The plaintiff and the 
defendant entered into an agreement, 


whereby, in consideration of the plaintiff 
standing all the expense of litigation, the 
defendant would bring a certain suit for 
obtaining the property in question, and, if 
ultimately successful, would give the 
plaintiff a half-share in that property. 

The Munsif dismissed the suit on a 
finding that the plaintiff was in a position 
to dominate the will of the defendant and 
that the transaction was on the face of it 
unfair. He, accordingly, held'that the 
contract was a voidable one as induced by 
undue influence. The District Judge, on 
first appeal, upheld this decision. 

The first question is whether there was 
evidence to justify the finding that the 
plaintiff was in a position to dominate the 
will of the defendant. The Munsif based 
bis finding on the fact that the defendant 
was only just over minority, was inex¬ 
perienced, had no money himself to carry 
on the litigation and had appealed in vain 
to at least one other person who had 
refused to help him. The District Judge 
supported this finding merely on the facts 
that the respondent was young and in¬ 
experienced, and did not, as a matter of 
fact, obtain independent advice. We are 
not disposed to hold that there was noth¬ 
ing in fact on which the finding could be 
based, though if we were trying the case 
originally we should not be disposed to 
agree with the finding. As to the finding 
that the transaction was an unfair one, 
the District Judge has based his finding 
on the fact that the defendant had so 
good a chance of obtaining the property 
that there was little risk in financing him 
and that the agreement to give half the 
property, that is a half worth Rs. (100, 
for an expenditure which in fact only 
amounted to Rs. 200 was unfair. Here 
again we are not disposed to hold that 
there was no basis whatever for the 
finding. 

It has, however, been urged by the 
appellant that the Courts below should at 
least have awarded him something under 
the second clause of S. 19-A of the 
Contract Act. That clause provides that 
when an agreement is liable to be set 
aside on the ground of undue influence, 
the Court may annex such terms and 
conditions a3 may seem just to any order 
for the contract being set aside. Our 
attention has been drawn to the last 
paragraph of the judgment of the District 
Judge. In this it appears that the District 
Judge suggested that the appellant should 
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get the sum of Rs. 400 in consideration 
of the amount spent by him and the risk 
taken by him. The appellants rejected 
this suggestion and so the District Judge 
appears to have considered that there 
was no course open to him but to uphold 
the dismissal of the suit. We are inclined 
to think that the District Judge must 
have overlooked the second clause of 
S. 19-A of the Contract Act which 
enabled him, without the consent of the 
parties, to impose the suggestion which 
ho made to the parties. Although the 
grounds of appeal in this case do not 
raise any question as to the propriety of 
the District Judge in not invoking this 
provision of law, we consider that we are 
entitled to allow tho point to be raised. 

Accordingly we allow this appeal in 
part and decree that the defendants shall 
pay to the plaintiff within three months 
the sum of Rs. 400. In the event of such 
payment, the plaintiff’s suit shall stand 
dismissed. In default of such payment, 
the plaintiff’s suit shall be decreed 
with costs. We make no other order 
as to costs. 

Appeal allowed in part. 


1925 ALLAHABAD 784 

Daniels, J. 

Tej Singh and others — Plaintiffs— 
Appellants. 

v. 

Mitter Sen —Defendant—Respondent. 

Second Appeal No. 1537 of 1924 De¬ 
cided on 2nd January ]925 against the 
decree of the Sub.-J., Budaun, D - 4th 
July 1924. 

(а) U. P. Land Revenue Art (3 of 1001), S. 233 
(/;)—Imperfect partition. 

Section 233 (k) applies also to an imperfect 
partition. 

(б) U. P. Land Revenue Act, (3 of 1001), S , 111 
—All disputes as to ownership should be finally 
decided In partition proceedings. 

The policy of the law is that all disputes a6 to 
ownership of the mahal or patti to be 
partitioned should be finally disposed of in the 
partition proceedings. [P 784 C 2J 

K . N. Katju — for Appellants. 

Judgment.—The two points pressed 
in this appeal are both points of law, 
but as, in my opinion, the view of the 
Court below is correct, I propose to dis¬ 
miss the appeal. 


. Mitter Sen (Daniels, J.) 192S> 

The suit has been dismissed on the 
ground that it offends against S. 233 (kj 
of the Land Revenue Act. The plaintiff 
claimed a fifth share of a grove in patti 
Tara Singh. He is a recorded cosharer 
in that patti but the share which he now 
claims is not recorded in his name. An 
application was made by th9 respondent- 
for imperfect partition of that patti. 
Notice was issued to the plaintiff and he 
applied to have his own share separated 
off. In that partition that share in dis¬ 
pute was allotted to the defendant. On 
the face of it this is a clear case for the 
application of 3. 233 (kj. The pleas 
urged are : 

(1) That S. 233 (k) does not apply to - 
an imperfect partition. 

(2) That though the plaintiff is a 
recorded cosharer in the patti he is not 
recorded in respect of the particular 
property which he claims. 

On the first point no authority has 
been shown to me nor has any sub¬ 
stantial reason been advanced why the 
section should not apply. The section 
is perfectly general in it3 terms. Both 
kinds of partition are dealt with in the 
same chapter of the Land Revenvue Act 
and the same provisions of law apply to 
both. I can see no reason why the bar 
of S. 233 (k) should apply to one and not 
to the other. The substantial difference 
between the two kinds of partition is 
that in an imperfect partition the joint 
responsibility for payment of land re¬ 
venue is not done away with, but sub¬ 
ject to this joint, responsibility the shares 
are just as much allotted in separate 
ownership in the one kind of partition as 
in the other. 

The second objection is obviously futile. 
The policy of the law is that all disputes 
as to ownership of the mahal or patti to 
be partitioned should be finally disposed 
of in the partition proceedings. In prac¬ 
tically every case in which objection is 
taken under S. Ill, the objector’s oase 
is that he is not hut ought to be recorded 
as proprietor of the JaDd which he 
claims. 

Agreeing with the Court below I dis* - 
miss the appeal under O. 41, R. 11. 

Appeal dismissed. 




1925 Fakir Muhammad v. Brij Narain (Sulaiman, J.) Allahabad 785 
1925 ALLAHABAD 785 

Sulaiman and Daniels, JJ. 


Fakir M uhammad —Appellant. 

v. 

Brij Narain Mahrotra —Respondent. 

First Appeal No. 21 of 1924, Decided on 
22nd April 1925, from an order of the 
D. J., Oiwapire. 

Guardians and Wards Act , (8 of 1800)— 
S. 45 —Order to remove guardian directing deli - 
very of jwssession of certain property to new 
guardian—Fine for disobedience —Appeal against 
order of fine—High Court can take notice of the 
fact — Order for delivery was passed without 
enquiry of minor's title. 

Where the guardiau of a minor was removed 
from the guardianship and was ordered by 
the Court to deliver possession to the new guar¬ 
dian of a certain house which was not included 
in the list of the minor’s properties filed by 
him (the old guardian), aud to which a thirl 
person laid claim and where he (the old guar¬ 
dian) was fined for disobedience of the order; 

Held : Per Sulaiman, J. — In appeal against 
the order of fine it was open to the High Court 
to revise the previous order for delivery of 
possession if it found that it had been passed 
without any enquiry as 'to the title to the 
house. 

Held , further that the District Judge could not 
in the proceedings under the Guardians and 
Wards Act compel the former guardian to hand 
over to the new guardian the house over which 
he never obtained possession as guardian of the- 
minor and which he never admitted to belong 
to the minor. [P. 780, C. 2] 

Fer Daniels, J .— Though the order for 
delivery of possession was not directly before 
the High Court and could not therefore be 
revised, the High Court was not precluded from 
taking nitice of the fact that the order had 
been passed without any evidence on the record 
to show that the appellant was in possession on 
behalf of the minor. , [I\ 786 , C. 2] 

Iqbal Alimad —for Appellant. 

Saila Nath Makerji —for Respondent. 

Sulaiman, J. This is an appeal aris¬ 
ing out of a guardianship matter. The 
appellant Faqir Muhammad was appoin¬ 
ted guardiaD, on his own application, of a 
minor, Muhammad Islam. Along with 
the application for guardianship he filed a 
list of the property said to belong to the 
minor and that list did not contain a 
house in Cawnpore which has been the 
subject-matter of much dispute. Subse¬ 
quently be was removed from the guardi¬ 
anship and the respondent was appointed 
guardian of the minor. On the 23th of 
September 1922, the respondent put in 
an application to the District Judge pray¬ 
ing that the former guardian had deliber- 
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ately omitted from the list the house 
aforesaid of the rent of which he had 
given no account whatsoever. We have 
had the record examined and it is curious 
that, without any formal enquiry having 
been made as to the title to this house, 
and in spite of the fact that there is 
third party, Mt. Janno, who rightly 
or wrongly is asserting her titF to it an, 
order was passed on the 8th of February 
1923, that the former guardian should 
hand over possession of the said hou c e to 
the new guardian and that he should pay 
over the rent which he collected in res¬ 
pect of it. This order apparently was 
based on the supposition that inasmuch 
as the former guardian was actually in 
possession of the house he was bound to 
account to the minor. 

When an Amin was deputed to go and 
hand over possession of the house to the 
new guardian he was resisted by Mt. 
Janno who had got the house locked 
from inside. Forma 1 delivery of posses¬ 
sion therefore could not be effected. The 
appellant has also not made good any 
rent which he had collected from the 
tenants though professedly not on behalf 
of the miner. The learned Judge accord¬ 
ingly has fined the appellant for his 
disobedience of the previous order. The 
date of the order given in the judgment 
under appeal is wroDg; the correct date, 
being the 18th of February 1923. 

It is true that so long as an order 
passed by a competent Court with jurisdic¬ 
tion stands any disobedience of it would 
be an offence under S. 45 of the 
Guardians and Wards Act, The mere fact 
that there was some irregularity in pass" 
ing it would not be a good defence. But 
as we find in this case that the previous 
order directing the appellant to deliver 
possession .of the house to the newl 
guardian and pay over tho rents realized! 
by him had been passed without any; 
enquiry into the m&tter we can revise it. 

It is not suggested by the learned vakil 1 
for the respondent that Faqir Muham¬ 
mad entered into possession of the house 
originally on behalf of the minor, nor is it 
anywhere suggested that at any time 
during the period of his guardianship he 
admitted that he was holding possession 
over it on behalf of the minor. The 
attitude of Faqir Muhammad all along- 
had been that the house did not belong to 
the minor. It therefore, seems to me that 
Faqir Muhammad should not have been 
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compelled to hand over possession of the 
house to the new guardian or to pay over 
its rent when he was not put in posses¬ 
sion of the house on behalf of the minor. 
If the house really belongs to the minor 
it will be open to the new guardian to 
take legal steps to recover its possession. 
The learned District Judge cannot in the 
proceedings under the Guardians and 
Wards Act compel the former guardian to 
hand ever possession of the house which 
'he does not admit to belong to the minor 
and over which he never obtained posses¬ 
sion as guardian of the minor. The order 
previously passed had therefore been 
passed with a material irregularity in the 
exercise of jurisdiction inasmuch as there 
had been no proper enquiry made at all. 
As that order was not appealable it is 
open to the High Court to set it aside on 
the revisional side. I am, therefore, of 
opinion that it must be held that previous 
order was passed with material irregu¬ 
larity and is not binding on the appellant 
Faqir Muhammad and that therefore, his 
conviction for disobedience of it was not 
a proper one. It seems to me that the 
question of the title to the house should 
he litigated in a regular suit brought by 
the new guardian if so advised, against 
Faqir Muhammad or Mt. Janno or 
whoever else may be in possession. I 
would, therefore, allow this appeal and 
setting aside the order of the District 
Judge, dated the 9th of August 1923, and 
conviction of the appellant direct that 
the fine, if paid, should be refunded. 

Daniels, J. —I concur in allowing the 
appeal. I am not prepared in these pro¬ 
ceedings to revise an order which is not 
directly before us and against which no 
revision has been filed. I am not satisfied 
that in this appeal we are precluded from 
taking notice of the fact that the order 
for disobeying which the appellant has 
been fined was passed without there being 
any evidence whatever on the record 
to show that the appellant was in pos¬ 
session of this house on the minor’s be¬ 
half. On this grourd I concur in allow¬ 
ing the appeal. 

By the Court. —The order of the 
Court is that this appeal is allowed and the 
order of the District Judge, dated the 9th 
of August 1923 and also the conviction 
of the appellant are set aside and it is 
ordered that the fine, if paid, be refunded. 

Appeal allowed. 
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Mukerji, J. 

Ramrup Pande and others —Defendants 
—Appellants. 

v. 

Sarju Pande and others —Plaintiffs— 
Respondents. 

Second Appeal No. 986 of 1923, Decided 
on 5th February 1925, against a decree of 
the 2nd Addl. D. J. Gorakhpur, D/- 
lst May 1923. 

Hindu Lav; — Succession — Sons of pre-deceased 
son are entitled to succeed along vlth surviving 
sons even to the tenancy rights of the deceased — 
Agra Tenancy Act ( 2 of 1901 ) S. 22. 

On the death of a separated Hindu zamindiir 
his property must be divided among his sons 
and his grandsons by a pre-deceased son, the 
latter being ent tied to the share to which their 
father would have been entitled had he been 
alive. The same rule applies to the devolution 
of the tenancy rights possessed by the deceased 
by virtue of S. 22 of the Agra Tenancy Act. In 
S. 22 the word “Descendants*’ would imply that 
there may be more than one descendant and they 
also may be in different degrees. No particular 
principle is involved in the rule which may 
indicate that the remote descendants were to be 
excluded by the nearer ones. IP. 787, C. 1] 

Shiva Prasad Singh —for Appellants. 

U. S. Bajpai —for Respondents, 

Judgment. —These two Appeals Nos, 
986 and 987 of 1923 arise from similar 
circumstances, the only difference being 
that in one case the property in dispute 
is zamindari property and in the other 
case it is a tenancy. 

One Kanhaiya bad six sons, one of 
these being Ramjas. The respondents in 
these appeals, who were the plaintiffs in 
the Court of first instance, are sons of 
Ramjas. They are suing to recover a 
sixth share in the property left by their 
grandfather Kanhaiya. It has been found 
as a matter of fact, that Kanhaiya died 
separate from his sons and grandsons. 
The question raised is whether Kan- 
haiya’s property would go only to his 
sons or also to his grandsons by a decea¬ 
sed son. 

So far as zamindari property is con¬ 
cerned it is conceded that the defendants- 
appellants have no case. The property is 
hound to be divided into six shares and 
one share must go to the sons of Kan- 
haiya’s deceased son Ramjas. 

So far as the tenancy ig concerned it is 
contended that the nearer male descen¬ 
dant must exclude the more remote ones. 
The law on the point is laid down in S« 22 
of the Tenancy Act, 1901, and ig as 
follows : 
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*‘WbeD.a tenant dies, his inter¬ 

est in the holding shall devolve as 
follows : 

(a) On his male lineal descendants in 
the male line of descent.*' 

According to the language of the law 
the tenancy is to go to the male lineal 
descendants in the male line of descent. 
The word “ descendants ” would imply 
that there may be more ihan one descen¬ 
dant and they also may be in different) 
degrees. No particular principle i9 in¬ 
volved in the rule which may indicate that 
the remote descendants were to be exclu¬ 
ded by the neirer ones. In the circum¬ 
stances the letter ot the law and the 
spirit of the law are one and the same 
an i the nephews and the sons all must 
share. 

The result is that the appeals fail and 
they are hereby dimissed with costs 
which will include Counsel’s fees in this 
Court on the higher scale. 

Appeals dismissed . 
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Sulaiman and Boys, JJ. 

Chunni Lal and others —Defendants— 
Appellants. 

v. 

Sheo Chi mm Lal Lalman and others — 
Plaintiff 3—Respondents, 

S. A. No. 1097 of 1924, Decided on 
20th April 1925. 

(a) Court-fees Act (7 of ltTO), S, 5--.Vo refer¬ 
ence made under S. 5— Court heating appeal 
must decide question of Insu tjiciency of Court-fee 
paid on memo of appeal. 

Where there has been a reference to the Tax¬ 
ing Officer or the Taxing Judge the question of 
insufficiency of the Court-fees as paid on the 
memorandum of appeal cannot be raised again 
at the time of the hearing of the appeal; for S. 5 
of the Court-fees Act would clearly lie a bar to 
any such re-consideration. But where no re¬ 
ference under S. 5 has been fnade at all the 
Court hearing the appeal must decide it. 37 Cal. 
914, and 39 Mad. 725, Foil. [P. 767, C. 1.1 

if ir(b) Court-fees Act (7 of 1870), S. 7 (4) (./)— 
Appeal from preliminary decree for accounts — 
Appellant is not bound by plaintiff's valuation of 
suit and can have his oirn valuation. 

In an appzal from a preliminary decree in a suit 
for accounts, the appellant is entitled to fix his 
own value for the relief he claims -and is not 
bound by the valuation put by the plaintiff’s on 
the suit. 39 Mad . 725 and 23 Mad. 490 Diss. 

[P* 790 C. 1. P. r « 91 C. 1] 

(c) Contract Act, S. 253 , (7)— One partyier 
neglecting partnership business is not enough to 
dissolve partnership. 

There is no provision in law for a dissolution 
of the partnership being brought about mertly 
by one partner neglecting to do anything fur¬ 


ther towards the carrying on of the objects of 
the partnership. A partner can retire, but that 
retirement can only be by and upon notice to 
the other side. [P. 793, C. 2} 

(d) Interpretation of Statutes—lieidtngs should 
be ignored. 

In construing a statute h adings should be 
ignored and it is only the sections which the 
Courts are called upon to interpret as being the 
substantive part of the enactment. [P. 769, C. I] 

(e) Interpretation of Statutes—Fiscal Acts. 

Fiscal Acts should be construed strictly 

against the Government. [P. 790, C, lj 

Kailas Nath Katyn and Saila Nath 
Mnkerjee —for Appellants. 

B. K. Makerji and I. B. Banerji—ior 
Respondents. 

Sulaiman, J. —The preliminary ques¬ 
tion raised on behalf of the respondents 
is that the valuation of this appeal is 
improper. The appeal arises out of a 
suit for dissolution o: partnership 
which was valued by the plaintiffs 
for purposes of jurisdiction at 
Rs. 4/>00 The plaintiffs claimed that 
the partnership may be dissolved and 
that the defendants may be made to 
render an account and they asked for a 
decree for Rs. 4,500 and interest 
thereon or for any sum which may on 
account be found due. The Court of 
first instance found that the partnership 
had been dissolved more than three years 
before the suit and the claim was barred 
by limitation. It accordingly dismissed 
the 9uit in toto. The plaintiffs appealed 
to the District Judge who took the view 
that the partners hi]) had not been dis¬ 
solved on the date of the filing of the 
suit. He also found that all the defen¬ 
dants were liable as partners. He accord¬ 
ingly reversed the decree of the first 
Court and directed that a decree be 
drawn up under O. 20, R. 15, declaring 
that the partnership shall stand dissolved 
on the date of his judgment and declar¬ 
in'.! the shares of the parties as proved 
and directing the defendant Chunni 
Lal to render accounts'on or before the 
15tb of July 1924. The appeal before 
the Judge was valued by the plaintiff s 
at their original valuation. 

Chunni Lal and two other defendants 
have appealed to this Court from the 
preliminary decree. They have valued 
the appeal at Rs. 550 and paid & Court- 
fee of Rs. 41-4-0. 

The learned vakil for the respondent* 
has urged before us that the appeal has 
been wrongly valued. We may note that 
at the time when the appeal was pre- 
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sented the stamp reporter of this Court 
took no objection to the valuation, nor to 
the amount of Court-fee paid, and that 
there has been in this case no referenoe 
to the Taxing Officer or the Taxing Judge 
at all. 

The first point bo see is whether it is 
open to the respondents to raise such 
an objection. I think that the plaintiffs- 
respond9nts can raise this objection at 
the hearing of the appeal because the 
valuation affects not only the jurisdiction 
of the Court, bub also the amount of 
costs and legal fees which would be tax¬ 
able in a case. Where the'e has been a 
reference to the Taxing Officer or the 
Taxing Judge the question of insufficiency 
'of the Court fees as paid on the memo¬ 
randum of appeal, cannot be raised again 
jat the time of the hearing cf the appeal: 
frr S. 5 of the Court-fees Act would 
clearly be a bar to any such re-considera¬ 
tion. But where no reference under 
S. 5 has been made at all the Court 
hearing the appeal must decide it. This 
was the view clearly expressed bv the 
Calcutta High Court in the case cf Jugal 
Per shad Singh v. Parbu Narain ~ha (l) 
with which I fully agree. A similar 
question arose before a Full Bench of 
the Madras High Court in the case of 
Dhupati Srinivasa Cliarlu v. Perinde- 
vavima (2) and the Bench itself decided it. 

The main question is whether it was 
o] on to th s defendants to put a valuation 
different from that fixed by the plain¬ 
tiffs in their plaint. The question is not 
free from difficulty because there is a 
clear conflict of opinion between the 
various High Courts. The Madras High 
Court has clearly laid down that the 
valuation once fixed by the plaintiff must 
be adhered to at subsequent stages, un¬ 
loss, of course, the identity of the sub¬ 
ject-matter is different, vide the cases 
of Samiya Mavali v. Mina mmol (3) and 
Dhupati Srinivasa Cliarlu v. Pcrinde- 
vamma (2). The Punjab High Court in 
the case of Kunjimal v. Panne Lal (4) 
and the Calcutta High Court in the case 
of Bunwari Sal v. Daya Sunker Misser (5) 
had inclined towards the same view. 

. (1) [1910] 37 Cal. 914-8 J. C. 1145. 

(2) [1916] 39 Wad. r ,25=33 I, C. 602=30 M. 

. L.-J. 402. 

(3) [1900] 23 Wad. 490=10 M. L. J. 2-10. 

(4) [1915] 7. P. R. 1915=28 I. C. 262=15 P. L. 

R,1016. 

(5) [1309] 13 C. W. N. 815=1 I. C. 670. 


On the other hand there is an observa¬ 
tion of TudbalJ, J., in the case of Bhola 
Nath, In the matter of (6) which'supports 
a contrary view, though it was not neces¬ 
sary to decide that point in that case. 
But in the case of Kanhaiya Lal v. Seth 
Bam Sarup (7), Piggott, J., was of opi¬ 
nion that theVview of the Full Bench of 
the Madras High Court was not correct. 
The case of this High Court has been 
followed by the Patna High Court in 
the case of (4 P. L. T. 638). • 

I maj point out that the cases in I. L. 
R. 44 Allahabad, p. 542, and 4 Patna- 
Law Times, p 638, are slightly distingui¬ 
shable because in those cases the defen¬ 
dants, when appealing, had not appealed 
from the whole decree, but had admitted 
their part liability. Thus the identity of 
the subject-matters in the first Court and 
in the Court of appeal was Dot the same. 
It may, therefore, be said that as there 
was no valuation by the plaintiff of the- 
subject-matter in dispute in appeal it 
was open bo the defendant to value it 
according to his own estimate, whereas 
in the present case the subject-matter in 
the suit and in the appeal is identical. In 
the appeal the relief claimed is that the 
decree of the Court of first instance dis¬ 
missing the suit in toto should be 
restored. 

The difficulty is really due to the cir¬ 
cumstance that the amendments of the 
Court-fees Act have not kept i ace with 
the amendments of the Code of Civil Pro¬ 
cedure. In 1870, when the Court fees- 
Act was passed, Act Lo. VIII of 1859 as 
amended by the Act of 1860 was in 
force. Under those Acts there was do 
such thing as a preliminary decree 
distinct and separate from a final decree. 
Thus although in a suit disputes might 
arise as regards the valuation, the matter 
was bound to have been determined by 
the time the decree came to be passed. 
Thus for purposes of appeals it was 
sufficient to say " according to the 
amount of value of the subject-matter' 
in dispute. ” And that is why, although 
there were elaborate provisions as regards 
the valuation of suits, there were very few 
for valuation of appeals. There was not 
even any general section under which 
principles applicable to suits were made 
applicable t.o appeal. Since then the 

i.iyiuJ 32 Ail. 51*1=6 i. C. 832=7 A. L. J. 

546. 

(7) 1922 All. 22£=44f A1J, 542= 20 A. I.J. 416. 
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Code of Civil Procedure has undergone a 
marked change. In some caiei there can 
be a preliminary decree followed by a 
final decree and an appeal is allowed 
from the preliminary decree even before 
any final decree is passed and thus the 
true value of the subject-matter in 
dispute may remain unascertained 
while appeals from preliminary decrees 
are preferred. The language of the old 
Court-fees Act is now to be applied to a 
state of things which could not have 
arisen in the same acute manner when 
the Act was passed. Furthermore, the 
drafting of some of the sections was not 
quite happy , as a number of anomalies 
have crept in which I may briefly point 
out. Chapter II has the heading Fees 
in the High Courts and in the Courts 
of Small Causes at the Presidency 
Towns ” This obviously applies to all 
-High Courts, as S. 5 of this chapter is 
invariably applied to the High Courts 
other than those at the Presidency 
towns. Chapter III has the hoacing “Fees 
in other Courts and in Public Offices.' It 
these headings were to be accepted 
as accurate it would seem that 
Chapter 111 does not relate to matters 
pending in High Courts at all; but we 
find that Chapter III contains many 
important sections which have in¬ 
variably been applied to appeals filed in 
the High Courts. I may refer 
to the methods of calculating amounts 
payable under Ss. 7 and 8 of that chapter, 
the decision of question as to valuation 
under S. 12, the power to order refund 
of fee paid on memorandum of appeal 
under S. 13 as well as other sections of 
Chapter III. Courts have invariably 
applied these sections contained in Chap¬ 
ter 111 to appeals pending in High Courts 
though there is no specific provision in the 
Act under which those sections arc made 
applicable to appeals in the High Court 
and though the heading of that Chapter 
points to a contrary direction. 

But it is well-known that in constru¬ 
ing a statute the headings are to he ignor¬ 
ed and it is only the sections wh ch the 
Courts are called upon to interpret as 
being the substantive part of the enact¬ 
ment. I must, therefore, in accordance 
with the uniform practice of all High 
Courts hold that the principles contained 
in S. 7 of Chapter III are applicable also 
'to appeals before the High Courts. 


Another anomaly is that the opening 
portion of S. 7 relates to suits and yet 
there is no other section in the Act which 
says that principles governing suits will 
also govern appeals. 

A further anomaly is that although in 

S. 7, sub-clauses (l), (2), (3), (5) (7), (8), 
(9), (10) and (11) there is no mention of a 
memorandum of appeal, sub-clause (l) of 
that section specifically mentions plaint 
or memorandum of appeal. 

And lastly, although sub-clause (4) 
refers to plaint or memorandum of appeal 
the last two lines of that sub-clause refer 
to the plaintiff and do not expressly men¬ 
tion the appellant. 

The view of the Madras High Cou v t is 
that in cases where the subject-matter in 
dispute is not capable of being valued 
exactly the plaintiff’s valuation must be 
accepted and the defendant should not he 
allowed to alter it at subsequent stages. 
This of course cannot he accepted in its 
widest scope for it is well known that if 
the plaintiff has valued his claim at a 
certain figure hut the decree passed by 
the first Court is for a smaller amount 
the defendant in appeal is not hound by 
the valuation in the plaint. The other 
view of the Madras High Court that the 
valuation by the plaintiff iD his plaint 
and by the defendant in appeal ought to 
he the same where the subject-matter in 
dispute is identical has certainly some 
force. After all it is the plaintiff who 
puts forward a claim, whether is a true 
one, a false one or an exaggerated one. 
The subject-matter in dispute is the 
amount claimed by the plaintiff no matter 
whether that claim is just or unjust. It 
would therefore seem quite reasonable t) 
say that when the subject-matters are 
identical the de’ondant ought to value 
his appeal according to the valuation put 
by the plaintiff in his plaint which really 
represents the amount claimed by him 
whether the defendant admits it or not. 

On the other hand it must he conceded 
that in ca-cs coming under 8. 7, sub- 
clause (4) the valuation made b\ the 
plaintiff of the subject-matter in dispute 
is often an arbitrary one and particularly 
in a case falling under sub-clause (4), (/) 
the valuation is a tentative one, it not 
being known at the time what would he 
the exact amount found due to either 
party after the accounts ire taken. If 
under such circumstances the plaintiff 
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fnes a figure arbitrarily and haphazardly 
which be considers may be found due on 
account being taken, there is no just, 
ground why the defendant when appealing 
should be tied down to this haphazard 
estimate when on the face of it the valua¬ 
tion is merely tentative. 

It is a sound rule of interpretation that 
Fiscal Acts should be construed strictly 
against the Government. The present 
defendants cannot be called upon to put 
a higher valuation on their appeal and 
consequently to pay a larger sum of 
Court fees unless the provisions of the 
Court-fees Act clearly require it. Schedule 
1 Art., requires an ad valorem fee on the 
amount or value of the subject-matter in 
dispute on a memorandum of appeal not 
otherwise provided for in the Act. The 
present appeal falls under S. 7, sub clause 
(4) (J) and therefore the amount of fee 
payable is to be computed according to 
the “amount at which the relief sought 
is valued in the plaint or memorandum of 
appeal.” Taking the words literally the 
defendants have valued the relief which 
they seek in their memorandum of appeal 
at Rs. 550. They can, therefore, be called 
upon to pay Court-fees on that amount 
only. The question remains whether 
there is anything else in this section which 
justifies a contrary conclusion. The last 
words “In all such suits the plaintiff shall 
state the amount at which he values the 
relief sought do not entitle us to import 
into the section words to the following 
effect ‘and the amount stated by the 
plaintiff shall be the amount for purposes 
of memorandum of appeal.” It is true 
that the legislature has omitted to say 
that the appellant shall state the amount 
at which ho values the relief sought in 
the appeal and has merely required the 
plaintiff to state it although sub-clause 
(4) clearly refers both to the plaint and 
the memorandum of appeal. But this 
omission does not justify an inference 
that the memorandum of appeal must 
necessarily have the same valuation 
as the plaint. It is unnecessary to specu¬ 
late as what might possibly have been 
the reason for omitting the word ‘appel¬ 
lant’ from the last two lines. It is su¬ 
fficient to say that the defendant cannot 
be called upon to pay Court-fees on the 
amount of valuation given by the plaintiff 
when the language of the section does not 
clearly so demand. The statute must be 
construed in favour of the defendant who 


has to pay the Court-fees. If the legis¬ 
lature considers that the language ie 
defective it is for the legislature and not 
the Court to cure the defect. The words 
musi be interpreted as they stand. 

It follows that in cases where the 
valuation has of a necessity to be arbi¬ 
trary and tentative the person who ha 9 to 
present a petition of plaint or appeal and 
who is called upon to pay the necessary 
Court-fees will have to fix the valuation, 
and unless the Courtis of opinion that the 
valuation has been put down fraundlently 
it will be difficult not to accept the valua¬ 
tion so made, 

I am conscious of the fact that in some 
cases this interpretation of the section 
will be unsatisfactory and may lead to 
inconvenience, e. g., the plaintiff may 
value his suit for accounts at a certain 
figure in the first Court and may succeed, 
the defendant when appealing may value 
it at another figure and then the plaintiff 
in coming up in second appeal will have 
to re-value it at the original figure. The 
absence of uniformity is likely to be em¬ 
barrassing but the result is due to the- 
drafting of the section as it stands. 

I am accordingly of opinion that al¬ 
though it was not absolutely necessary 
for Piggott, J., in the case before him to 
go to the extent to which his remarks 
point, because in that case the defendant 
was appealing from part of the decree 
only, the view taken by him as to general 
principles governing valuation was quite 
correct. I am, therefore, unable to accept 
the view expressed by tho Pull Bench of 
the Madras High Court in I. L. R. 39’ 
Madras, p.725 and must hold that the 
valuation made by the defendants cannot 
be challenged, and that accordingly there 
is no deficiency in the amouct of the 
Court-fee paid. 

Boys, J. —This was a suit for dissolu' 
tion of partnership and accounts. The 
plaintiff valued the 9uit at Rs. 4,500. 
The defendant pleaded limitation and that 
nothing was due. The trial Court dismissed 
the plaintiff’s suit on the ground that it 
wa9 barred by limitation. In his appeal 
the plaintiff again valued his appeal at 
Rs. 4,500. The lower appellate Court 
held that the suit was not barred by 
limitation, and passed a preliminary 
decree for accounts. ( 

The defendant ha3 appealed here against 
the whole decree of the lower appelUfe. 
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Court and asks for re3toration of bho 
decree of the Court of first; instance. He 
has valued his appeal in; at E-. 4,500, 
the valuation put on the suit and on his 
own appeal by the plaintiff, but at Rs. 
550 and has paid Court-fee thereon. On 
behalf of the plaintiff-respondent objec¬ 
tion is taken that the valuation of the 
appeal should he R?. 4,500. 

We have then under S. 12 of the Court 
fees Act VII of 1670, bo determine the 
question of right valuation. 1 may note 
here that the heidiog to Chapter III 
suggests that it does not apply to High 
Courts, but there is internal evidence in 
the chapter itself that some of the sec¬ 
tions at any rate do so apply: and of 
course, the headings have no binding 
force in interpreting the sections. The 
case is admittedly governed by S. 7, sub- 
S. 4, Clause (/) of the Court-fees Act. 
That section runs as follows, so far as is 
material for the present purposes : 

‘’The amount of fee payable under this 
Act shall in suits for accounts be comput¬ 
ed accordingly to the amount at which 
the relief sought is valued in the plaint or 
memorandum oi appeal; in all such suits 
the plaintiff shall state the amount at 
which he values the relief sought/’ 

In 39 Madras 725 Full Bench case, 

there was a preliminary decree for ac¬ 
counts followed by an appeal against the 
whole preliminary decree. The Full 
Bench following 23 Madras 190 and 13 
Calcutta Weekly Notes 815, held that the 
defendant was bound by the plaintiffs 
valuation. I note he>e that Wallis, C- J., 
who delivered the very brief judgment oi 
the Court was one of the Judges who had 
referred the case to the Full Bench on the 
ground that they felt some doubt about 
the correctness of the decision in 23 
Madras 490; and further that the Full 
Ben 3h was chiefly influenced apparently 
by the consideration that the decision in 
23 Madras 490 had been consistently 
acted on. Further it may he noted 
that 23 Madras 490 was a case under 
S. 7 IV (c) while 13 Calcutta Weekly 
Notes 815 was a case under S. 7, sub¬ 
section (?'). The next case is a judgment 
of Mr. Justice Piggott, reported in 44 All. 
542, in which the appeal was only against 
a portion of the decree. The delendant 
did not deny his liability to render ac¬ 
counts, which liability he had all along 
admitted, but he took exception to the 


decree and contended that it ought to 
have contained specification of the period 
over which the liability to render ac¬ 
counts should extend and the adjudication 
of a question which the defendant had 
raised as to the period of limitation ap¬ 
plicable bo the portion of the plaintiff’s 
claim. Mr. Justice Piggott held that it 
was open to the defendant-appellant to fix 
his own valuation and this decision was 
followed in 4 Patna Law Times 638; 75 
Indian Cases 871. In this latter case the 
defendant appealed against only so much 
of the preliminary decree for accounts as 
gave the plaintiff a right to examine and 
criticize the accounts. It was held that 
the relief sought by the defendant was 
nob capable of an exact estimate and that 
the Court-fees Act, S. 7, sub-S. IV, Clause 
(/), left the defendant-appellant free to 
fix his own valuation. This brings to 
the year 1923; since when the matter 
does nob appear to have come before the 
Courts. 

It will be seen that the decision of Mr. 
Justice Piggott and that note in the 
Patna Liw Times did rot cover the exact 
point before us. The question in those 
cases was as bo the correct valuation and 
who should make it when the defendant 
had appealed only from a portion of the 
preliminary decree. The case we have 
before us is an appeal from the whole 
decree. Such a case is to be found in 39 
Madras 725, in which the decision was 
adverse to the defendant-appellant and he 
was held hound by the plaintiff’s valua¬ 
tion; but I have already discussed that 
case, and am unable to obtain much 
assistance from it. 

A consideration of all the sub-sections 
of S. 7 would suggest that there is distinc¬ 
tion to be found between the suit men¬ 
tioned in sub-S. IV and the other sub¬ 
sections of S. 7 in that in the other sub¬ 
sections, the suit is of a nature that 
permits of some measure of valuation 
being fixed upon which is independent of 
the sole volition of one of the parties, 
while in sub-S. IV it would be very 
difficult, probably impossible to find any 
such measure of valuation; and it is pro¬ 
bably with this in mind that the legisla¬ 
ture inserted in sub-S. IV the provision 
that ‘ the plaintiff shall state the amount,” 
merely in order to give a starting-point 
and not with any intention one way or the 
other that it should not or should govern 


or the final decree. As to the valuation for 
the purposes of appeal, the legislature 
did not then intend to say, aDd has not 
said, anything as to how the valuation 
should he arrived at. If this view of what 
was and what was not present in the mind 
of the legislature be correct, it may be the 
answer to the doubt expressed by Piggott, 
J., in 12 All. 542 at 545 where he said, 

‘ It is no doubt a little difficult to under¬ 
stand why the legislature should have 
felt it necessary to add this proviso 
in respect of the plaintiff without in ex¬ 
press terms laying any analogous obliga¬ 
tion upon the appellant 

I do not, therefore, in deciding by 
whom and how the appeal is to be valued 
feel myself influenced one way or the 
other by the omission in the section of 
words which Mr. Justice Piggott rightly 
says might in a certain view have been 
expected ; and I have merely to consider 
what is an equitable decision in face of 
the silence of the statute, basing my deci¬ 
sion on general principles, if 1 can find 
any such. 

At first sight what appear to be three 
distinct cases present themselves for con¬ 
sideration : 

(a) Where the defend int appeals 
against only a part of the preliminary 
decree ; and 

(1) the plaintiff has not separately 
valued the two liabilities ; 

(^) the plaintiff has separately valued 
the two liabilities ; 

(b) where the defendant appeals 
against the whole preliminary decree. 

I will consider first the case (a) where 
the defendant appeals against only a 
part of the preliminary decree ; and will 
then consi ler whether there is any 
distinction in the principles applicable 
between it and jase (bj is not case (a) 
analog us to the case where a decree 
in a suit for money having declared his 
liability in regard to determined 
amounts under two heads X and Y, the 
defendant is content as regards X to 
accept the decree ; but as regards Y 
he appeals. He has to pay Court-fee 
only as r,o Y. He accepts one ascertained 
liability and objects to another. Similarly, 
where he appeals against only one 
condition affecting his alleged liability 
under a preliminary decree and tempo¬ 
rarily accepts the other, there appears no 


reason why the same principle should not 
he applicable? Why should be not be 
mad9 to pay on the valuation cf the 
liability to which he objects and absolved 
from paying on the valuation of 
the liability which he temporarily 
accepts ? 

The next question for determination 
is how is the valuation of the liability 
to which he objects to be made 
separately ? Here again two cases may 
arise : 

(1) Where the plai? fciff has not 
separately valued the two liabilities ; 

(-) where the plaintiff has separately 
valued the two liabilities. 

In case (l) i. e., where the plaintiff has 
not separately valued the two liabilities, 
just as in the cases included in S. 7, 
sub S. I\, the legislature had, in the 
absence of any other available measure, 
to leave it to the plaintiff to value his 
suit, so in the absence of any ether 
measure it must he left to the appellant 
to value the liability against which he 
appeals. And therefore I find myself 
in agreement with Mr. Justice Piggott 
who had this particular case before him. 
This course further gives a meaning and 
scope to the words memorandum of 
appeal ” at the end of S. 7, sub-S. (IV). 

Case (a) (2), where the defendant 
appeals against only a part of decree and 
the plaintiff has already in his suit 
separately valued the two liabilities ; and 
ease (b) where the defendant appeals 
against the whole preliminary decree 
( and this last is the present case before 
us ^ rern ain. Is there any real distinction 
between the principles applicable to 
these two cases and t that in which, 
as I have already held in agreement with 
Mr. Justice Piggott, the defendant must 
he allowed to put his own valuation ? 

I can find no reason for any variation 
in principio, if I im ri^ht in the view 
that I have already expressed that no 
conclusion of any sort or this point can 
be drawn one way or the other from the 
last two lines of S. 7, sub-S. IV. 

Again, it is not difficult to see that 
it might not he evsy to determine in 
every case whether the appeal is fco 
he regarded as an appeal against the 
whole preliminary decree or an appeal 
against part; only of fche decree. The 
appellant; might; easily refrain from 
appealing against; an entirely negligible 
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portion of the decree against him solely 
with the deliberate intention of evading 
the rule if such rule were found to be 
law, that he must value at the total 
valuation made by the plaintiff if he 
appealed against the whole decree, I 
do not find in principle any marked 

dividing line. 

Further, with the law as now worded, 
the desirability of uniformity reinforced 
by the equitable consideration referred 

to by Mr. Justice Piggott in 44 All. 542 
would suggest -.hat the appellant should 
be allowed to pu his own valuation 
on his appeal in these two cases also. 

The result is that I hold that the 
defendant-appellant is entitled to put 
his own valuation on the relief that he 

seeks. 

Sulaiman and Boys, JJ. This is 

a suit for dissolution of partnership and 
accounts. The trial Court held that, 
as a matter of tact, the defendants were 
joint in family, mess and estate,. and 
that the family was also joint in business, 
and in this business in particular. It 
further held that the partnership had, 
in fact, dissolved by the closing up cf 
the partnership business more than 
three years lief ire the date of suit and 
therefore dismissed the plaintiti s claim. 
But the lower appellate Court, while 
agreeing with the other findings of the 
first Court, decreed the plaintiffs appeal 
relying chiefly on Exhibits 1 and 2 in 
which it was stated, according to the 
lower appellate Court s reading that the 
partnership was noitoan end until all 
accounts, etc., lull been set'led up. It, 
therefore, held that the mere cessation 
of the businoss di 1 not amount to the 
dissolution of the ptrtnership and that 
the sui was not barred by limitation. 
We have been addressed really o * ooly 
two points. 

The first of these is as to whether the 
partnership vas really dissolved or not 
at the time the business closed. The 
words used in the notice given by the 
plaintiff himself wore that IS months 
before the date of the notice which 
was given on the 10th of June 1010, 
11 duhon ntho di (joi and Laiobor 
bond ho Qoyo. ” It has been much 
pressed upon us that this was an adnris- 
^ gi on of a dissolution of the partnership. 
We are of opinion that such an 
interpretation is justified in view parti- 
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cularly of the special contract as set 
out in Exhibits 1 and 2. The notice in 
view ol those exhibits was really nothing 
more nor less than an allegation that 
all new dealings had, in facG, ceased. 
Now, if the partnership had dissolved 
it must have dissolved in one way or 
another recognized by and known to 
the law. It is admitted that a partner¬ 
ship existed. The plaintiff alleged that 
it continued to exist it, clearly i 
continue to exist, until it was in some 
way or another dissolved. In the 

circumstances the burden was heavily 
on the defendant to show that it had 
dissolved. He would in any circum¬ 
stances have found this burden very 
difficult to discharge in face ol 

the express terms of Exs. 1 

and 2 in which it is in so many words 
declared that the defendant shall not 
leave the business until all accounts, etc., 
have been settled up. Apart even from 
this, we find that there is no provision 
in law for a dissolution of the partnership 
being brought about merely by one 
partner neglecting to do anything furthei 
towards the carrying on of the objects 
of the partnership. That is ail that 
appears to have happened in this case. 
A partner can retire : hut if so, it is 
clear that that retirement can only be 
by one upon notice to the othei side. 
In fase of the particular terms of 
Exs. 1 and 2 it may be doubted 
whether the defendant could even have 
retired until he had settled up all 
accounts. In any case it is clear. that 
in this case no notice of his desire to 
retire from the partnership was even 
oiven by the defendant. We hold 
therefore, -that both on the general 
circumstances of the cas-e, and in view 
of the terms of Exs. 1 and 2, it is 
clear that the partnership had not 
dissolved and that the suit was not 

barred by limitation. The second point 
that was urged before us, and is supported 
by a certificate, is that there was no 
evidence that the family was joint or 
that the business of partnership was 
entered into by the father as the head 
and manager of the family. Both the 
lower Courts seem to hive re id the 

evidence as if it did establish the fact 

that the business wa? on behalf of the 
family. But we have had the only 

evidence which has been referred to by 
the lower Courts or pointed out to us, 
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here read to ub, audit does not appear date of his death can be said to have been shar- 
to us to go furthor than to suggest that * D g* a the cultivation of the holding. [P 795 C 1] 

the defendants said to the plaintiff: “ You j n j t . 

aee our family, and that we are people K umuda Prasad for Appellants. 

of substance. Yve need not, however, S. A. Haidai for Respondents, 

enter further into this matter as Mr. Judgment.-This appeal raised some- 
hi. K. Mukerji, on behalf of the plaintiffs what important questions of law. The* 

respondents, says that he will be content plaintiffs are the Respondents Nos. 1-4. 
to have a decree passed against the The remaining respondents were more or 
father alone. V>e do not in any way less pro forma defendants in the suit, out 
decide the question of the liability of of which thi * appeal has arisen. The 
the son of Ghunm Lai under the Hindu principal defendants are the appellants. 
Law in respect of his father’s debt. For Plaintiff sued for redemption of a mortgage- 

the above reasons we allow the appeal made in 1889, which was supplemented by 
to this extent, that we modify the decree a mortgage of 24th July 1895. The total 

ot the lower appellate Court by dismiss- mortgage-moDey for the two mortgages- 
ing the suit against the defendants other is a sum of Rs. 100. The original mort- 
than Lhunni Lai. The appeal of Chunni gagors were two persons Sahai and Jokhu.. 
Lai is dismissed, The parties will bear Sahai’s line is extinct. The plaintiffs are 
their own costs of this appeal. No the sod and grandson of Jokhu. The- 
bourt-fees are necessary. mortgage was made in favour of one Shiv 

Appeal allowed, Kumar, whose son and grandsons are the 

defendants Nos. 1 to 3. 
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Mukerji, J. 

fjdllu Singh and others-— Defendants— 
Appellants. 

v. 

Raghunandan and others—VUin tiffs 

and Defendants Respondents. 

Second Appeal No. 578 of 1923, Decided 
on 1st August 1921, against a decree of 
the Sub.-J., Jaunpur, D/- 2nd .January 
192d. 

(a) F,P. Act, S. 63— Mortgagee planting trees on 
the land mortgaged—Mortgagee can remove them. 

If the mortgagee in possession of the land 
planted any trees he would be entitled to 
remove the trees before handing over the land 
to the mortgagor. [P 704 C 2] 

★ (ft) Civil P. C., S. 11 —Issue not arising on 
pleadings and so indistinct as not to shoic that 

parties v ere required to adduce any evidence _ 

No res judicata arises. 

Where a particular issue does not arise on the 
pleading-, or in any case is so indistinct that 
it does not indicate that the parties knew that 
they had to adduce any evidence on it, auy 
finding on such issue does not operate as res 
judicata. [P 795 C 1] 

(c) Agra Tenancy Act, S. 22— Succession to 
tenancy—Tenancy in possession of mortgagee at 
the time of tenant's death—Prospective heir of 
the tenant can he said to share in cultivation. 

Although where, when the mortgagor dies, the 
land constituting the holding is held by the 
mortgagee, the next heir of the mortgagor at the 


Various defences were raised. It has 
been found by the Court below bhit the- 

plaintiffs are entitled to redeem, but the- 
appellants are entitled to cut away the 
trees that they have planted after the 
mortgage. The defendants contended that 
they being the zamindars, the tenancy 
which was mortgaged has lapsed to them 
and that no right of redemption is left^ 
f'or the respondents it is contended that 
the trees should be handed over with tho 
land. Taking the respondents’ case first,, 
it seems clear that the mortgagees were 
entitled to make any use they liked of the 
land they had in their possession. If they 
grew any crop they could cut it away be¬ 
fore handieg over the land. Similarly, iff 
chey planted any trees, they would be en-j 
titled to remove the trees before handing ' ^ 
over the land to the plaintiffs. The cross- 
objection, therefore, has no force. 

Coming to the defendants’ appeal the- 
facts seem to be these. Jokhu and Sahai 
were the original mortgagors, and Sahai’s 
line is extinct. It appears that in 1915. 

•Jokhu s sons, Raghunandan and Rama, 
took forcible possession of the lands from 
the mortgagee. The mortgagee, Shiv 
Kumar, brought a suit for possession. 

The defendants, Raghunandan and Rama, 
being sons of Jokhu, thought it best to 
raise a plea of want of legal necessity for 
the mortgages. The case was heard by a < 
learned Munsif and he framed the folbw- 
ing issue among others : 
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Is tbe mortgage dated 1889 genuine ? 
What was the necessity for which it was 
made ? ” 

Id deciding this issue he came to the 
conclusion that Sahai was the sole tenant 
of the holding mortgaged and, therefore, 
the sons of Jokhu could not impeach the 
mortgage made by Sahai. As to Jokhu s 
mortgage the learned Munsif remarked 
that the mortgage had been made by two 
I ersons and it is not likely that it would 
be made for any immoral purposes or as 
a reckless transaction. It will he noticed 
that there is no issue as to whether Jokhu 
cr Sahai was the sole tenant of the land. 
No such issue arose on the pleadings. It 
does Dot appear from the judgment that 
Shiv Kumar in any way had denied in 
the suit the right of Jokhu to the tenancy. 
The issue quoted in any case does not 
indicate that the parties knew that they 
had to adduce any evidence as bo whether 
Sahai was the sole tenant or Sahai and 
Jokhu were both tenants of the land. 
'Under the circumstances the finding of 
ithe learned Munsif does not operate as 
ires judicata. The learned Subordinate 
Judge was wrong on this point. Such 
being the case, it follows that we must 
take it that Sahai and Jokhu were both 
tenants of the land. Further, it is to be 
noted that the mortgage was taken from 
both and it does not lie in the mouth of 
the mortgagee or his descendants to 
dispute the title of the mortgagors at the 

date when mortgage was made. 

The next point urged is that Sahai 
having died, his tenancy lapsed to the 
zamindar, ’ for, it appears that the mort¬ 
gagee was also the landholder of the land 
mortgaged to him. lb is urged that, on 
the death of Sahai. his brother’s son 
Jokhu, who died after him. could not 
succeed to the tenancy as he was not 
sharing in the 3 ulbivation of the holding 
at the time of Sahai’s deaih. It has 
been found that Jokhu and Sahai died be¬ 
fore the /resent Tenancy Act came into 
force. When Sahai died tbe land con¬ 
stituting the holding was held by the 
mortgagee. It is, therefore, argued that 
at the date of the death of Sahai Jokhu 
cannot be said to have been sharing in the 
cultivation of the holding. In my opinion 
this contention is not correct. It is true 
that even Sahai himself was not cultiva¬ 
ting the tenancy at the time he died. But 
the possession of the mortgagee was the 
possession of both Sahai and Jokhu. It 


must, therefore, be tfiken that at the 
time of Sahii's death Jokhu was sharing 
in the cultivation of the holding with the 
deceased. In this view, there would be 
no difficulty in the way of Jokhu s suceed- 
ing to the interest of Sahai. 

In my opinion there is no substance in 
this appeal, and it must fail. 

The appeal and the cross-objection are 
both dismissed with costs which will in¬ 
clude counsel’s fees in this Court on the 
higher scale. 

Appeal dismissed. 
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Sulaiman and Boys, JJ. 

Girdhari Lai and others Plaintiffs 
Appellants. 

v. 

Khare Prasad and others — Defen¬ 
dants—Respondents. 

Second Appeal No. 69 of 1926, 
Decided on 9th April 1925, against the 
decree of D. J., of Cawnpore. 

Civil I\ G\, 0. 2, R. 2—Suit for prop's under 
Agra Tenancy Act. for particular year— Cause of 
notion arising on date on which suit for profits 
for previous years was instituted—New claim 
also should be included in suit. 

Oil the 1st of August I ‘16, the plaintiffs first 
instituted a suit for arrears of profits for the 
years 1321 and 1322 Faslis. The 1st of August 
1916 was also the date on which, according to 
the notification by the l ocal Government under 
R. 163 of the Agra Tenancy Act, the profits for 
the year 1323 Fasli were divisible. 

Held: that the cause of action for a suit for 
profits for the year 1323 Fa-fii arose on the 1st of 
August 191G, and as the claim was not included 
in the suit instituted on that day for profits 
for the years 1321 and 132 2, no suit could be 
brought subsequently for the profits for 1323 
Fasli. ' [P 795 C 2; P 796 C 1] 

Harihans Sahai —fcr Appellants. 

Sulaiman, J. —Tnis is a plaintiffs’ 
appeal arising out of a suit for profits 
which has been dismissed on account of 
the provisions of 0. 2, R. 2, Civil Pro¬ 
cedure Code. 

On the 1st of August 1916, the plain¬ 
tiffs first instituted a suit for arrears of 
profits for the years 1321 and 1322 
Faslis. That suit was decreed and we 
are cot now concerned with its merits. 
Subsequent to the 1st of August 1916, 
the present suit was instituted for 
arrears of profits for the year 1323 Fasli, 
The plaintiffs themselves in the plaint 
alleged their cause of action to have 
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arisen on the 1st of August 1916. The 
Courts below have held that, a 9 the right 
to 9ue had accrued on the 1st of August 
1916 it was the duty of the plaintiff to 
include their present claim in the pre¬ 
vious claim, and that they, not having 
done so, have rendered their subsequent 
suit liable to be dismissed under 0. 2, 

R. 2, Civil Procedure Code. 

Under the fourth schedule, group (b), 

of the Agra Tenancy Act, the time from 
which limitation begins to run for a suit 
for arrears of profits is “ when the share 
of the profits becomes payable. ” Under 

S. 163 of the Act, profits are divisible on 
dates notified by the Local Government. 

In the present case it is not disputed 
that the date so notified was the 1st of 
August 1916, and that the profits for the 
year 1323 Fasli became divisible on the 
1st of August 1916. But the learned 
vakil for the plaintiffs contends that 
inasmuch as it would have been open to 
the lambardar to pay up the profits in 
the course of the day, in fact, up till the 
end of that day, the plaintiff's’ right to 
sue had not accrued on that day, and 
that ’t must be deemed to have accrued 
on the second day, namely, the 2nd of 
August 1916. It is impossible to ac¬ 
cept this contention. All that we have 
to consider n the date when the profits 
became piyabie or when they became 
divisible. As soon as the 1-t of August 
1916 commenced the prefits became 
divisible. It must, therefore, he hold 
that they became divisible even in the 
early part of the morning. Had the 
plaintiffs brought a suit for the year 
13-3 Fasli, on the 1st of August 1916, 
it would have been impossible to throw 
it out on the ground that it was prema¬ 
ture. It is clear, therefore, that they, 
could very easily have included the pres¬ 
ent claim in th° former chvm and they 
not having done so, have rendered ttnir 
3uit liable to be dismissed on the 
technical ground of 0 _, R. 2, Criminal 
Procedure C de. The result therefore is 
that we dismiss the appeal under 0. 41, 

R. 11, Civil Procedure Code. 

A ppe d dismissed. 


Ohander (Mukerji, J.) 
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Mukerji, J. 

Peerji Mohib All Shah - Plaintiff- 
Appellant. ' J 

v. 

Ram Chander — Defendant — Respon¬ 
dent. | 

Second Appeal’No. 7-11 of 1923, Decided 
on 1st December 1924, against a decree of 
the D. J., Bulandshahr, D - 31st January 
1923. 

(а) Civil P. C., S. 100— Inference of law from 

admitted facts—High Court can interfere if 
inference is wrong . d 

If from admitted facts, logical inference, 
drawn by lower appellate Court which is an 
inference of law aud not of mere fact, be wrong, 

High Court can interfere. [p 797 C 2] 

(б) Agra Tenancy Act (2 of 1901), S. 88 — 
Occupancy tenancy—Trees canyiot he planted 
without landlord's consent. 

Under Tenancy Act 1901 trees are mere 
improvements. But an occupancy tenant 
cannot plant trees without the consent of the 
zemindar. The provision that tenants would 
be entitled in future to plant trees with the 
zamindar’s permission does not, by any stretch 
of reasoning, amount to a grant by the 
zamindars of a right to occupancy tenauts to 
sell trees standing on the occupancy/[P 798 C 1] 

P. N. Saprio and K. N. Laghate —for 
Appellant. 

Panna Lai for Respondent. 

Judgment. The question involved 
in this second appeal is what is the 
character of the greve in suit and whether 
the same is saleable in execution of a 
mortgage decree obtained by the Respon¬ 
dent No 1 against one Toria’s widow, the 
Defendant No. 2. 

The ) laintiff s case was that he was i 
the zamindar and lambardar of the 
village, that Toria was an occupancy 
tenant of 8 and odd bighas of land within 
his zamindari, that the grove in question 
was a part of Toria’s said occupancy 
molding, that Toria made a simple mort¬ 
gage of the grove in favour of the respon¬ 
dent who obtained a decree for sale, that 
Toria died and his widow re-married that 
the widow was ejected from the entire 
holding except the grove, and that the 
grove was excepted from the ejectment 
suit because the plaintiff was in posses¬ 
sion of the same. The plaintiff asked for 
a declaration that in execution of the 
decree obtained by the respondent the * 
grove was not liable to be sold. 
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The Court of first instance decreed the 
suit, bub the learned District Judge on 
appeal has reversed the decree and dis¬ 
missed the plaintiff’s suit. 

In this Court it is urged that the lower 
Court was wrong in law in coming to the 
conclusion that the grove was not sale¬ 
able. 

The learned District Judge has not 
found whether the grove was planted on 
a portion of an existing occupancy holding 
or whether the grove was planted on a 
piece of land expressly leased to Tori a or 
his arcestor for the purpose of planting a 
grove. He 9aid that there was no evi¬ 
dence on the point. The appellants 
contention is that the learned Judge has 
overlooked th6 admission of tHe parties 
and the actual evider ce that is there on 
the record. I hive accordingly looked 
into these matters and have come to the 
conclusion that the grove was planted on 
a plot of what was already an occupancy 
holding of Toria or his ancestor. Briefly 
the reasons are these : 

In paragraph 1 of the plaint the 
plaintiff stated that Toria was an occu¬ 
pancy tenant of 8 bighas and 1 < biswas 
of land. This statement was admitted 
in paragraph 1 of the written statement. 
In paragraph 2 of tHe plaint the plaintiff 
expressly stated that during the subsis¬ 
tence of the occupancy tenancy Toria 
planted mango trees on the plot in 
question. The respondent stated as to 
this paragraph of the plaint that it was 
not admitted “ as set forth. He added 
that or the other hand the grove was 
planted by the ancestors of Toria. 
Although the respondent stated that the 
statement in paragraph 2 of the plaint 
was nob admitted as set forth he made no 
statement in the additional statements 
contained in the written statement to 
show that the land was taken by Toria s 
ancestor for the express purpose of plant¬ 
ing a grove. Indeed, this was not a p)art 
of the respondent's case at all. The 
respondent was examined in the Court 
below, and be stated that the grove in 
question stood in the occupancy holding 
of Toria. In addition to these pleadings 
and statement of the respondent there is 
the evidence of the patwari and other 
documentary evidence to show that the 
grove has all aloDg been treated as a 
• portion of the occupancy holding. 

Then the fact is that the grove was 


planted on a portion of an occupancy 
holding. 

The fearned District Judge thought 
that, although he did not find that the 
land had been obtained for the express 
purpose of planting a g r ove, he had 
sufficient material before him to find that 
the grove had been planted in such 
circumstances a3 to entitle the tenant 
Toria bo mortgage the trees. On behalf! 
of the respondent it has been contended 
that this 13 a finding of fact. But I cannot 
agree with this contention. II the learned 
District Judge had not stated the 
admitted facts from which ho drew his 
inference, the matter might have been 
different. If, from admitted facts, His 
logical inference, which is an inference 
of law and not of mere fact, he wrong it 
cannot he claimed for his finding the 
immunity from scrutiny by this Court. 
The learned Judge drew the inference that 
the trees had been planted with the per¬ 
mission of the zamindrr from the fact 
that the wa]ib-iil-arz of the year 12^'b 
contains certain provisions. 1 shall 
consider the prov sions later on; but lam 
not at all disposed to differ from him in 
this that the grove must have been planted 
with the zamindar’s express or implied 
permission. The very fact that the grove 
was allowed to stand and the zamindar 
did not contest the right of the tenant to 
plant the trees would go to show that he 
was agreeable to the planting of the trees. 
Then the learned Judge infers from the 
entries in the wajib-ul-arz that there was 
a grant of a permission to the planter of 
trees to transfer the grove. The wajib-ul- 
arz relating bo the trees planted by tenant- 
is to the following efiect. It states what 
particular groves planted by tenants stood 
at its date in the village. Against the list 
of these trees occurs the remark that the 
rents paid for those groves were entered 
in the jamabandi and the planters had a 
right either to cut or to sell the trees. 
Then come3 a statement that in future 
tenants would be entitled to plant tree- 
only with the permission of the zamindars. 
Now, it i3 nobody’s case that the grove in 
question finds mention in the wajib-ul- 
arz of 1-CS F. The statement, therefore, 
contained in the wajib-ul arz that parti¬ 
cular tenants had a right) to sell or cut 
their trees do not apply to any of the 
trees in suit. The provision that tenants 
would he entitled in future to plant trees 
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with the zamiwdars permission does not, 
by any stretch of reasoning, amount to a 
grant by the zamindars of a right .to occu¬ 
pancy tenants to sell trees standing on 
the occupancy holding. Under the present 
law (Tenancy Act, 1901) trees are mere 
improvements. But an occupancy tenant 
cannot plant trees without the consent of 
the zamindar. Under the old law also 
trees could be planted on occupancy hold¬ 
ings by the tenants with the permission 
of the zamindars. But I am not aware 
•of any rule of law by which the tenant 
could sell the trees which he planted with 
the permission of the zamindars on his 
occupancy holding. The provisions of the 
wajib-ul-arz, therefore, do not justify an 
inference that the implied permission of 
the zamindar to plant trees gave, by 
itself, to Toria a right to mortgage them. 
The next matter on which the learned 
Judge has relied is the fact that in the 
ejectment suit brought against Toria’s 
widow the grove was not included. But the 
plaint did not mention the grove and the 
statement was made that the grove was 
in the occupation of tbe zamindar him¬ 
self. It was not the case that the grove 
was omitted from the suit for ejectment 
simply because it had ceased to be a part 
of the occupancy holding. It is clear, 
therefore, that the learned Judge had no 
material whatsoever from which to draw 
the inference that the character of occu¬ 
pancy holding had changed by mutual 
agreement between Toria and the land¬ 
holder and what was once part of an 
occupancy holding had become a separate 
tenure, viz., a grove-holder’s tenure. 

The finding being that the grove was 
planted on an occupancy holding, the 
character of the holdirg would continue. 
This was held by a single Judge of this 
Court and his decision was upheld by two 
other learned Judges of this Court [see 
tbe case of Day a Kishen v. Muhammad 
Wazir Ahmad (l).] The learned District 
Judge has relied on the case of Jalesar 
Sahu v. Raj Mangal ( 2 ). In that case 
Walsh, J., summarized tbe existing law, 
and on the faot9 found came to the 
conclusion that the original occupancy 
holding had been converted into some¬ 
thing else, viz., a grove-holder’s tenure. 
The learned District Judge thought that 

(1) IT915] 13 A. L. J. 833=30 1. C. 566. 

(2) [1921] 43 All. 606=63 I. C. 437=19 
A. L. J. 616. 


the materials before him were sufficient 
to justify him to come to a conclusion 
that the character of the original holding 
had been changed. But he came to that 
conclusion on facts from which the infer¬ 
ence he wanted to draw could not be 
drawn. 

If the grove stands on an occupancy 
holding, and is a part of it, it follows that 
Toria had no right to make a simple 
mortgage of it. The mortgage was indeed 
made before the passing of the Tenancy 
Act of 1901. But the mortgage is a simple 
one. If the mortgage had been with 
possession the mortgagee would have 
been entitled to continue in possession 
till the mortgage was redeemed. But 
tho a e considerations do not arise here. 

The result is ;hat the plaintiff-appellant 
must have his declaration that Toria had 
no right to make the mortgage, and the 
grove is not saleable in execution of the 
decree which the respondent obtained 
against the Defendant No. 2. 

I allow the appeal, set aside the decree 
of the lower appellate Court and restore 
that of the Court of first instance. The 
appellant will have his costs throughout, 
and the costs will include counsel’s fees 
in this Court on the higher scale. 

A ppeal allowed . 
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Banerji, J. 

Charan Singh —Applicant. 

v. 

Emperor—Opposite Party. 

Criminal Reference No. 237 of 1925, 
Decided on 28th April 1925 made, by A 
S. J., of Benares. 

(a) Penal Code, S. 279— Offence under Motor 
Vehicles Act , S. 5 falling within S. 279— Trial 
under either is legal. 

The facts which have to be proved in both 
cases, i. e., under 8 . 279, I. P. C. and Motor 
Vehicles Act, S. 5, are substantially the same, and 
thetpffence comes equally well under eitherdefiDi- 
tion; and there can be no question of prejudice to 
the accused whether the conviction is under the 
one or the other. [p 499 c 2 ] 

(b) Motor Vehicles Act (1914), S. 5—Accused 
seeing another car approaching in addition to 
the one passing in his direction and trying to 
force his way on , such conduct comes within S. 5 
and conviction is proper—Penal Code , S. 279. 

Where the accused saw another car approach¬ 
ing him on its proper side of the road and 
where he ought to have drawn in behind tbe *** 
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'water-caifc passing in the same (ire^tion as the 
accused and not have attempted to force his 
way p*st it ia front of the oncoming car. 

Held ; that such coni ict on the part of the 
accused came within the purview of S. 5 of the 
Motor Vehicles Act, and that the conviction 
was a proper one. [P 800 C 1] 

(c) Motor VehUcs A:t , (1914.) -S'. 5 .—Driver 
driving for many years—Many cartiflcates for 
.yood driving—No previous conviction for bad 
driving — Conviction of cancelling license is too 

severe. 

Where the accused had been driving cars 
regularly for about 13 years and ^ had 
obtained a large number of good certificates 
from a variety of masters, and where he had 
never before hid a conviction for bad driving. 

Held ; that the verdict that he was unfit to 
hold a license because he was not a goo 1 driver 
was ridiculous iQ view of his record and must 
•be cancelled. [P 8C0 C 1] 

Referring Order Oharan Singh, 
applicant, was convicted under S. 5 of the 
Motor Vehicles Act, fined Rs. 50 or two 
months’ simple imprisonment in default, 
and had his license cancelled for the 
remaining portion ot the year 1925 ; that 
is to say, about nine months from the 
date of the order. The facts of the case 
,were that the Superintendent of Police 
•personally saw the accused driving in 
what he regarded as a grossly negligent 
.and dangerous manner. He stopped him 
and took his address, directing him to 
appear for examination in driving. The 
Beserve Inspector reported that applicant 
was not qualified to hold a license, and 
•.the license was, therefore, cancelled by 
•the Superintendent of Police. 

Thereupon Charan Singh put in an 
application to the District Magistrate 
stating the facts, and asserting that the 
■cancellation of the license without con¬ 
viction was illegal. The District Magis¬ 
trate sent the application to the Super¬ 
intendent of Police with the following 
remark ‘.“For favour of report. Para¬ 
graph 18 appears to he the only section 
applicable. Do you want to prosecute; 
The Superintendent of Police replied that, 
in the circumstances, the best plan was 
to let the case go to Court, when he 
would ask for the cancellation of the 
license. The papers were then sent to 
the City Magistrate “ for necessary 
action. ” The City Magistrate tried the 
case summarily, recording the offence 
, complained of under S. 279, 

1 Penal Code, and convicting under b. u of 

dihe Motor Vehicles Act. 


It is first urged that, in effect, there 
being no complaint or police report on 
the record, the City Magistrate took cog¬ 
nizance on his own initiative under S. 190 
C. He did not, however, give the ajeused 
the opportunity prescribed by S. 191 
of trial by another Court, and, therefore, 
the conviction is had. In my opinion 
this is an incorrect view of what took 
place. Although the proceedings pre¬ 
liminary to prosecution were very infor¬ 
mal, I take it that the District Magis¬ 
trate’s order : "To City Magistrate lor 
necessary action, ’ wai in effect an order 
taking cognizance of the case, and trans¬ 
ferring it for trial to the City Magistrate. 

The second ground of the application 
is that when the offence coni) lained of 
was entered under S. 279 ot the Indian 
Penal Code, a conviction under S. 5 of 
the Motor Vehicles Act was had. No 
very serious attempt has been made to 
argue this ground, and I cannot see that 
there is any substance in it. The facts 
which have to he proved in both cases 
are substantially the same, and the 
offence alleged com*3 equally well under 
either definition. Whether the convic¬ 
tion is under the one or the other, 
there is no question of prejudice to 


tihfl accused 


The third ground was on the merits. 
1 am loath to go into questions of fact 
in a revision application; but as the dis¬ 
puted facts are in the present case mixed 
up inextricably with the question of whe¬ 
ther any or all of those facts constituted 
the offence, it is desirable that 1 should 
do so. The evidence of the Sub-In¬ 
spector was that, a9 he was passing the 
Imperial Bank, accused was coming in 
the opposite direction in a Ford car at 
about 20 miles an hour, and swerving 
from side to side of the road. A Muni¬ 
cipal water-cart was also coming towards 
the Superintendent of Police, and appli¬ 
cant tried to get between the water-cart 
and the Superintendent’s car, with tie 
result that the latter was forced on to 
the “ patri ” and obliged to stop dead 
There were a large number of foot pas¬ 
sengers about. 


The road is fairly wide at this point, 
but its surface is indescribable. Only an 
optimistic municipality would venture 
to describe it as a pakka road at all. If 
apolicant was really going -0 miles an 
hour in a Ford, it is inevitable that he 
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must have been swerving about the road 
a good deal. On the other hand, it is 
necessary foi any form of motor traffic 
to take a more or less serpentine course 
on a rond of this description, in order to 
avoid the engulfment of the car in the 
deeper T^oth lies. I do not necessarily 
take this swerving as a sign of reckless 
driving. What is to my mind absolutely 
clear proof of bid and dangerous driving 
is the fact that the Superintendent of 
Police was forced on to the patri of a 
broad road, and compelled to stop in 
order to avoid an accident. What 
applicant has been guilty of i3 the old 
and dangerous game of “three abreast.’’ 
Olearlv, when he saw another car ap¬ 
proaching him on its proper side of the 
road, he ought to have drawn in behind 
the water-cart and not have attempted 
to 'force his way pist it in front of the 
oncom ng car. I am in entire agree¬ 
ment that such conduct comes within 
the purview of S. 5 of the Motor Vehicles 
Act, and that the conviction was a proper 
one. 

In my opinion, however, taking every¬ 
thing intc consideration, the sentence is 
too severe; at any rate ag regards can¬ 
cellation of of the license. Applicant has 
been driving cars regularly 9inco 1912, 
and has obtained a large lumber of good 
certificates from a varity of masters. He 
has never before had a conviction for 
I had driving, and I regard the Reserve 
Inspector’s verdict that he is unfit to 
hold a license because he is not a good 
driver as ridiculous in view of his record. 
I have no doubt that in passing his order 
the learned City Magistrate must, to 
some extent, have been influenced by this 
opinion after examination of the Reserve 
Inspector. 

I, therefore, order that the record be 
sent to the Hon’ble High Court, with a 
recommendation that the order cancel¬ 
ling apj licant’s license be quashed. A 
fine of Rs. 50 I regard as quite adequate 
punishment for the offence which has 
been committed. 

Banerji, J,—I have read the record 
and I agree with the views of the learned 
Sessions Judge. I sot aside the order of 
the Magistrate directing the license of 
the accused to be cancelled. 

Reference answered in the affirmative. 
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Stuart, J. 

Manohai — Defendant—Applicant. 

v. ' r 

Mangal'Das —Plaintiff—Opposite Party. 

Civil Revision No 1^5 of 1924, Decided 
of 4th February 19z5. 

Civil 1\ C., S. 115— Order of revenue Court or 
District Judge, original or appellate, n» reference 
to questions under Local Tenancy Act — Revision 
docs not lie. ' 

The High Court has no power to interfere in 
revision under S. 115 of the Civil P. C., or other¬ 
wise, with any order that na3 been passed 
originally or in appeal by a revenue Court or by 
a District Judge in reference to questions 
decided under the provisions of the Agra 
Tenancy Act, No. 2 of 1901. 42 All. 83 Fell. 

T. B. Sapru, P. N. Sapru and J. N~ 
Chak —for Applicant. 

P. L. Bannerji —fer Opposite Party. 

Judgment. — The main question 
raised in the<e two applications in revi- 
vision was whether in the particular 
circumstances of the revenue suit the 
District Judge had jurisdiction to hear 
the appeals. But, as a preliminary, it is 
necessary to decide in the first place. 
Has this Court any right to interfere 
with his order in revision ? 

There have been several decisions in 
this Court upon the latter point. The 
only Bench decision which has been 
placed before me is the decision in Gaj 
Kumar Chander v. Salamat Ali (l). I 
was a member of the Bench which passed 
that decision. That decision laid down 
that this Court has no power to interfere 
in revision under S. 115 of the Civil P. C., 
or otherwise, with any order that has 
been passed originally or in appeal by a 
revenue Court or by a Dt. J. in reference 
to questions decided under the provisions 
of the Tenancy Act, No. II of 1901. 

Ordinarily this would conclude the 
matter ; but it has been argued by the 
learned counsel for the applicant that 
this decision would not affect a case in 
which the District Judge had patently 
no jurisdiction at all. It would not be 
proper for me to decide one way or 
another as to the District Judge’s juris¬ 
diction in this matter ; it is enough to 
say that, in my opinion, the Bench 
ruling which I have quoted precludes 
me from entering into the matter. 

I must, therefore, dismiss this applica¬ 
tion with costs on the higher scale. 

Application dismissed. 


(1) [1920] 42 All. 83=52 l.C. 756=17 A.L.J. 1057 
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SULAIMAN A$T) DANIELS, JJ. 

Shiva Nath Prasad —Appellant. 

v. 

Tulsi Ram —Respondent. 

Ex. First Appeal No. 5oO of 1924, 
Decided on 20th May 192 q from a 
decree of the Addl. Sub.-J., Ga/.ipur. 

If Hindu Pan (Mitakshara)--Joint family — 
Mortgage by father for immoral purposes — 
Personal money decree passed against father ~ 
Joint ancestral estate attached in ereciition- 
lf > a , her*s share cannot be released. 

Where in a mortgage suit a personal money 
deorec is passed against a Hindu father, tin- 
debt for which the mortgage was executed 
being tainted with immorality and the whole 
joint ancestral estate is attached in execution, 
the son is entitled to get his interest in the 
joint property exempted, hut he is not entitled 
to prevent the attachment and sale cf the 
interest of liis father against whom a decree is 
in force. 3 Cal. 198 (P. C.) : 5 Cal. 148 (P. C.) and 
1C A/i.449, Rel.on. 27 All lti (P. P.) and 1925 All. 
327 Ref. 1921 P. 50. Not Appl [P. 801, G. 2] 

B. Mullik and Gulzari /><//—for Ap¬ 
pellant. 

Peary fja! Beuerjee —for Respondent. 

Sulaiman, J.—This is an appeal by 
a Hindu son from a decree passed in 
execution against him. His father had 
made a mortgage in favour of the plaintiff 
decree-holder and a suit was instituted 
against him impleading his minor son. 
On behalf of the son it was pleaded that 
the debt was tainted with immorality 
and, therefore, the mortgage was bad 
and the son was not liable bo pay the 
debt. The Court found that the debt 
was proved to have been tainted with 
immorality and therefore declined to 
pass a decree for sale on the basis of the 
mortgage-deed, but simply passed a 
money decree against the father person¬ 
ally. The decree-holder put the decree 
for money against the father in execution 
and attached the whole of the ancestral 
property including that which had 
been mortgaged. The Court below has 
allowed the objection of the son, so far 
as the attachment of his interest in the 
property is concerned, hut has ordered 
execution agaiDst the interest of the 
father in the joint property. The son 
appeals to this Court, and on his behalf 
it is contended, in the first place, that 
the efl'ect oi the previous decision was 
to make the entire family property free 
from all liability ; and in the next place 
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it is contended that in the lace of the 
finding that the debt was tainted with 
immorality, it is not open to the decree- 
holder to attach any portion ot the joint 
ancestral property. We think that there 
is absolutely no substance in the first 
contention. All that the Court held was 
that in view of the finding on the ques¬ 
tion of immorality the mortgage was 
had and therefore there had been no 
transfer of the property and no charge 
created. 1c passed a simple money 
decree against the father, hub it did not 
in any other way hold that any ancestral 
property would never lie liable to he 
sold in execution of the decree against 
the father. 

The next contention also has no force. 
It was held ’ by their Lordships cf the 
Privy Council in the case of Deendajtai 
Lai v. Jugdeep Narain Singh (1) that 
the right, title an! interest of one 
cosharer in a joint ancestral estate might 
he attached and sold in execution to 
satisfy a decree against him personally 
under the law of Mitakshara. This 
principle was re-atfirmed by their Lord- 
ships in the case of Suraj Bansi Koer v. 
Sheo Prasad Singh, (2), where at page 174 
their Lordships observed that the pre¬ 
vious decision had recognized the seisable 
character of an undivided share in a 
joint property. This case has been 
followed by this Court in the case of 
Lachhmi Narain v. Kunji La! (3) and 
in the case of Chandra Sen v. Ganga 
Ram (4). It seems to U9 that if the 
interest of the father alone can be seised 
in execution of a decree against him, the 
question of the immorality of the debt 
does not arise. The son is not called 
upon bo pay his debt, nor is his property 
said to be attached and sold. He is en 
titled to get his interest in the joint 
property exempted. Bub it does not 
follow that he is also entitled to prevent 
the attachment and sale of the interest 
of his father against whom a decree is 
in force. In the Full Bench case of 
Karan Singh v. Rhup Singh (5) reference 
was made to an earlier Privy Council 
case, and it was pointed out that if the 

(1) [lh77J 3 Cal. 198=4 I. A. 247=1 O. L. R. 
49=3 Suther. 468=3 Sar. 730 (P. CD. 

(2) [1880] 5. Gal. 148=6 I. A. 88=4 C. L. K. 
226=4 Sar. 1 (P. C.). 

(3) [1894] 16 All. 449=(1894) A. W. N. 169. 

(4) [1904] 2 Ail. 899. 

(5) [19C4] 27 All. 16=1 A. L. J. 310=(1904) 
A. W. N. 151 (P. B.l. 
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aon sought to escape from having his 
interest affected by the sale, he had to 
establish that the debt he desired to he 
exempted from paying was of such a 
character that he a? a Hindu son could 
not be under the pious obligation to dis¬ 
charge it. In a recent case of Abdul 
Karim v. Ram Kishore ((>) the above 
mentioned Full Bench case was followed. 

It is lastly contended that the obser¬ 
vations of their Lordships of the Privy 
Council in the case of Brij Narayan Rai 
v. Manyla Prasad Rai (7) conclude this 
point and make the entire estate free 
from liability in case the debt is con¬ 
tracted for immorality. We think that 
the propositions laid down by their Lord- 
ships do not cover the point now before 
us. The question whether the interest 
of one coparcener can be attached and 
sold in execution of a decree against him 
was not a matter before their Lordships. 
The previous cases referred to above 
therefore still hold good. We are of 
opinion that this appeal has no force. 
It is accordingly dismissed with costs 
including fees. 

Appeal dismissed. 


(<>) 

(7) 


1025 All. 327--47 All. 421=23 A. I* J. 
190. 

1924 P.C. 50=40 All. 95—51 I. A. 129= 
21 A. L. J. 934=5 L. 11. V. 0. 1=28 
C W. N. 253=40 M. L. J. ‘23=5 P. L. T. 
1—2 Pat. L. R. 41=i 1924) M. W. N. 08= 
19 M. I, W. 72=31 M. L. T. 457=20 
P,om. L. R- 500=11 O. L. J. 107=1 
P. L. R. 1924 (P. C,). 
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Ainar Sinyh —Decree-holder— Appel¬ 


lant. 

v, 

Mt. Ram Pei —Judgment-debtor—Res¬ 
pondent. 

Ex. Second Appeal No. 1376 of 1924, 
Decided on 1st May 1925, from a decree 
of the Additional Judge of Saharanpur. 

Civil V. C ., O. 21, B. 2 — Payment made within 
three years of last starting point of limitation 
but certified after 3 years had expired takes effect 
from the date when it was made. 

Where a payment has been made within three 
years of the last s'arting point of limitation for 
an execution application, but is certified under 
O. 21, R, 2 after the expiry of the 3 years 
the certification makes the payment entitled 


to recognition as a piytnenfe made on the date 
on which it was actually made and not as a 
payment on the date it was certified. (Case law 
discussed.) [P. 304, Cs. 1 & i] 

S. A. Raidai —for Appellant. 

K. C. Mittal —for Respondent. 

Boys, J. —In this ca3e, on the 10th of 
April 1920, the decree-holder obtained a 
final decree for Rs. 2,338 on a mortgage. 
On the 6th of April 1923, the decree- 
holder is said to have received Rs. 00 
from the judgment-debtor towards satis¬ 
faction of the decree. On the 3rd oi 
July 1923, the decree-holder applied 
under O. 2], R. 2, certifying the payment 
of Rs. 50, and this was duly recorded 
by the Court. On the 19th of September 
1923, the decree-holder applied for execu¬ 
tion. Without issuing notice to the 
judgment-debtor the first Court sum¬ 
marily rejected the application as barred 
by limitation. It will he seen that the 
date of the alleged payment of Rs. 50 
was a few days within the period of 
limitation, whereas the certificate wa3 
3 ome three months after the period of 
three years from the date of the decree 
had expired. The first.Court then held 
that the application for execution was 
barred by limitation in that payment 
was certified under O. 21, R. 2, after the 
period of three years from 'the date of 
the decree, and that the “ certification 
cannot revive the decree. ’ The lower 
appellate Court, relying upon the case 
reported in 12 A. L. J. R., 825, dismissed 
the appeal. 

The question for final decision in the 
case will be whether the application 
for execution was barred by limitation 
and the preliminary questions that we 
have to decide may be stated as follows : 

(1) Assuming that a payment has been 
made within three years of the last 
starting point of limitation for the 
execution application (in this case the 
date of the final decree) must that pay¬ 
ment, in order bo avoid exclusion from 
recognition by the terms of O. 21, 
R. 2 (3), be certified under R. 2 within 
any particular period of limitation '? 

(2) If the answer is in the affirmative, 
(n) does the period of limitation for the 
certification commence from the laso 
starting point for the execution applica¬ 
tion or from the date of the payment ?' 
and (b) was the certification within the 
period ? 
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(3) If the certification was not barred 
by any rule of limitation, does the certi¬ 
fication make the payment entitled to 
recognition as a payment made on the 
date on which it was actually made or as 
a payment made on the date when it was 
certified ? 

We have endeavoured to state these 
questions in unmistakable terms because 
it appears to us that the ruling of this 
Court by which the lower appellate Court 
has considered itself bound has been mis¬ 
understood not only by that Court, but 
that that case and others of this Court, 
to which we shall refer have been 
misappreciated in several subsequent 
cases of other High Courts. 

It is necessary to be clear that there 
are two distinct aspects of the law of 
limitation to be distinguished, namely, 
the law of limitation, if any, applicable 
to the certification of a payment and the 
law of limitation applicable to an 
application for execution. We shall 
have at present to discuss only the 
law of limitation, if any, applicable 
to certification. If we find that there 
is no impediment in the way of certifica¬ 
tion, the materials before us are not 
complete for a decision as to whether 
the application for execution is within 
the period of limitation applicable to 
applications for execution. The case will 
for that purpose, should the necessity 
arise, have to be remanded for findings 
as to whether a payment was in fact 
made ; if so, on what date, and was 
the payment, if made, such as to con¬ 
stitute within the meaning of S. 20 
of the Limitation Act a fresh starting 
point for limitation so as to make the 
present application for execution within 
time. At present the only finding by the 
lower Courts has been that the certifica¬ 
tion could not be made. 

We have been referred to several cases 
of this Court: 12 A. L. J. R., 387 ; 
13 A. L. J. R., 823; I. L. R.. 38 All., 
204; 22 A. L. J. R., 581. We do not 
consider that any of these cases are 
material to the point that we have to 
decide. The certification set up, and the 
validity of which is questioned, may be 
prior to, contemporaneous with and part 
of, or subsequent to the application for 
execution. In the case before us it was 
<• prior ; in the cases to which we have just 
referred it was contemporaneous ; and in 
32 I. C., 804 it was subsequent. It is 
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clear that there is a difference between 
the practice in this Court atcl that of 
s)me other Courts, including that of 
Calcutta, in the matter of whether an 
application under 0, 21, R. 2 (lj, must 
be made by a separate and prior pro¬ 
ceeding to an application for execution, 
or whether it can form part of and be 
contemporaneous with the application 
for execution and whether the manner of 
making it must be in any particular form. 
We are not concerned here with this 
difference in practice. It is clear that in 
the present case application under O. 2i, 
R. 2 (1), was made by a distinct and 
prior proceeding. All that was held 
in the cases of this Court, to which we 
have referred, was that because there 
was no prior and separate proceeding, 
thero was in fact no certificate such as 
is required. The question, therefore, of 
limitation did not really arise at all. 
On the other hand, we have, on behalf 
of the appellant also, been referred to 
I. L. R.. 4b Cal., ; I. L. R., 43 Bom. 
1)1 and I. L. R. 41 Mad. 231. The case 
at 41 Madras 231 has no bearing on the 
question bafore us. The Court decided 
merely that a contemporaneous certifying 
was a good certification within O. 21, 
R.2(l), and remanded the case for a 
finding as to whether a payment had in 
fact been made ; and if so, whether it 
operated to save limitation. The finding 
on remand was that no payment had been 
made, and that concluded the matter. 
Very similar was the case at I. L. R 43 
Bom., 91. 

The case reported in I. L. R., 46 
Cal., 22, is, however, directly in point and 
in favour of the decree-holder. It was 
held that the alleged payment being 
within three years of the date of the 
decree and the application under 0.21. 
R. 2 (1), being again within three years 
from the date of payment the decree- 
holder would have a fresh starting point 
for limitation. The case was, therefore, 
remanded for evidence to bo taken .as to 
the payment. To the same effect is the 
case reported in 2!) M. L. J. 669 • 
31 I. C. 318. 

On behalf of the respondent reliance 
was placed without any justification 
on 30 I. C. 31. We say without 
justification ; ” for though the case is in 
respondent’s favour the two learned 
Judges who decided it themselves repudi¬ 
ated it later in the case reported in 
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62 1. C., 804. We have no hesitation 
,in holding that the certifying of the 
lpayment before the application for execu- 
ition sufficed to remove the bar contained 
jin 0. 21 R. 2 (3), and to make it neces¬ 
sary for the trial Court to take evidence 
jin regard to the payment, if it was 
denied, and if it was admitted or denied 
ard proved, to determine the effect of 
Such payment in view of S. 20 of 
ithe Limitation Act. It is clear at least 
>,hafc there is no provision that the pay¬ 
ment must he certified on the day that it 
is cr^de. Is there any provision that it 
must be certified within any particular 
period ? The only possible limitation to 
he found is in Art. 1H1 of the Limita¬ 
tion Act. It is not necessary for the 
purposes of this case to determine 
whether or not that article is applicable ; 
for, even if it is applicable, the certifying 
was in this case within three years of 
the payment. If then the certification 
was not barred by any period of limita¬ 
tion, what is to he the effect of such 
certification ? Sub-S. 3 of R. 2, 0. 21, 
mereh declares that the payment shall 
not ho recognised until it has been 
certified. That is merely a rule of 
procedure, and the contrary proposition 
may reasonably he inferred that when 
the payment has been certified it can he 
recognized. If it can he recognized, is 
it to he recognized as having been made 
on the day on which it was certified? 
We think that the former is clearly the 
correct proposition. If the date of pay¬ 
ment, and the date of certifying, were 
both dates within a period of throe years 
from the last starting poin u , of limitation, 
in this case the date of the final decree, 
it appears to us that it could not be 
reasonably suggested that the Court in 
subsequently executing the decree would 
consider the date of payment to be not 
that on which the actual payment wa3 
made, but the date on which the actual 
payment was certified. If that rule 
would, apply, as we think it must be 
applied where both the payment and 
the certificate were within a period of 
three years from the date of the last 
starting point of limitation, there appears 
to he no possible reason for holding that 
dome different rule should apply where 
the date of certifying was beyond the 
period of three years from the date of 
the last starting point of limitation. 

We hold, therefore, that assuming that 


the alleged payment was made on 6th 
April 1923, a certification of that pay 
ment on 3rd July 1923, is not barred by 
any law of limitation ; that the certifica¬ 
tion was, therefore, a vaild certification 
and that, assuming the payment to have 
been made on 6th April 1923, any effect 
which it may have by reason of S. 20 of 
the Limitation Act will be the effect of 
a payment made on 6th April 1923, and 
not as if made on the date of certification,! 

3rd July 1923. 

The result is, that we set aside the 
orders of the Courts below, and direct 
the Subordinate Judge to restore the case 
to its original number, to take the 
evidence as to whether the payment was 
in fact made and to decide the case 
according to law. The costs of this 
appeal will he costs in the cause with 
Counsel’s fee3 on the higher scale. 

Appeal allowed . 
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Iiam Baran Ghaabe and a noth ?)— 
Plaintiffs —Appellants. 

v. 

Bhagwati Pandey and others — Defend 
ants —Respondents. 

Second Appeal No. 618 of 1923, De¬ 
cided on 1 5th April 1925, from a decree 
of the Additional Judge of Gorakhpur. 

★ [a) Civil V. C., O. 47, li. 2 —Transfer of 
judge to another Court ousts his jurisdiction to 
grant renew. 

Rule 2 declares thab in cases other than those 
excepted therein an application for review oan 
only bo made to the Judge who is not only 
sitting as tho same Court, but is further the 
individual Judge who passed the decree. If in 
such cases the individual Judge is transferred 
to another Cou t he has no jurisdiction to 
entertain the review application. [P. 806, 0. 1J 

(b) T. P. Act , S. 74 —Equity of redemption vest¬ 
ing in prior mortgagee—Rljht of prior mortgagee 
as owner of equity of redemption to redeem is pre¬ 
ferred to that of puisne mortgagee. 

Where the mortgagor’s equity of ledemption 
is v<sted by purchase in a prior mortgagee and 
that person as owner of theequit? of redemption 
wants to redeem a puisne mortgagee while -at 
the same time the puisne mortgagee wants to 
redeem the prior mortgagee the claim of the 
former, not as prior mortgagee but as owner of 
the equity cf redemption, will be preferred. 20 
A. L. J. 401, Foil. [P, 807, 0, tj «. 

Surrendra Nath Son —for Appellants. 

Shiva Prasad Sinha —for Respondents. 
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Boys, J, —This is a plaintiff’s appeal. 

It was a suit for a declaration of title 
that the plaintiff wa? mortgagee in 
possession of Plot No. 118 and that he 
was not a tenant of the defendants, and 
he also prayed for redemption of two 
simple mortgages. It appears that the 
original owners were Dharam Dut and 
Aman Dut whose heirs were Defendants 
Nos. 10 to 16. A simple mortgage was 
exeouted by Dharam Dut and Aman Dut 
in February 1876, in favour of one Debi 
Dayal whose heir3 were represented by 
Defendants Nos. 1 to 8. A second mort¬ 
gage, similar in all respects, was executed 
on the 28th of September 1876. Finally 
Dharam Dut and Aman Dut executed in 
favour of one Pabaru Sunar a usufruc¬ 
tuary mortgage on the 22nd of May 1879. 
The grandson of Pabaru Sunar, Ram 
Nath, who was really a pro forma defen¬ 
dant 3rd party, sold his rights, on the 7th 
of August 1909, to Ram Baran Chaube 
and Hazari Chaube, the present plaintiffs, 
and got possession. On the 17th of April 
1888, the heirs of Debi Dayal,. the prior 
mortgagees, obtained a decree in respect 
of their two simple mortgages, but did 
not in their suit make the usufructuary 
mortgagee, the predecessor of the plain¬ 
tiffs' party. Having obtained a decree for 
sale the heirs of Debi Dayal, whom we 
shall henceforward call the delendants, 
themselves, purchased the mortgaged pro¬ 
perty. In 1921 they sued in the revenue 
Court to eject the present plaintiff des¬ 
cribing him as a tenant, and on the 4th 
of March 1921, the plaintiff objected that 
he was really a mortgagee and he wa9 
referred by the revenue Court to the 
civil Courts. He duly went to the civil 
Court and the present proceeding is the 
result. The defendants pleaded that they 
nob in their capacity as prior mortgagees 
but by right of their purchase of the 
equity of redemption at the auction sale 
were entitled to redeem the plaintiff. 
They pleaded that they had obtained 
decrees which extinguished their own 
mortgages and therefore no suit by the 
plaintiff for redemption was possible. 

The trial Couro, the Munsif (B. Grish 
Ohander), on the 16th of February 1922, 
granted a preliminary decree for redemp¬ 
tion to the plaintiff on the basis that all 
accounts should be taken as to what was 
due to the defendants on their mortgages 
at the date of the auction purchase. 
Subsequent to the passing of tbi3 prelimi¬ 


nary decree B. Grish Chander was trans¬ 
ferred to another Court to act as Subordi¬ 
nate Judge in the same district. On the 
16th of February 1922 he had written 
the judgment in the case, hut his suc¬ 
cessor, B. Ragbunath Prasad, on the same 
day, the 16th of February 1922, pro¬ 
nounced it. The next step was an appli¬ 
cation by the plaintiff, on the 18th ot 
February 1922, to the Court of the Sub¬ 
ordinate Judge, which was then presided 
over by B. Grish Chander, to amend his 
judgment, so that the decree should read 
that account should be taken up to the 
date of the decree obtained by the detend- 
ants in accordance with the Privy f -ouncil 
ruling to that effect. It would appear 
that on the 4th ot March 1922 the 
defendants appealed from the original 
preliminary decree to the Court ot the 
District Judge. On the same day B. 
Grish Chander allowed the application 
for review and passed a fresh decree.. H 
is clear that though these two proceedings 
took place on the same date the appeal 
of the defendants was in fact filed before 
the order allowing the review was passed; 
for there is a reference to it in the order 
granting the review. On the 22nd April 
1922 the defendants also appealed against 
the order allowing the amendment. The 
two appeals were heard together by the 
District Judge. He dismissed the plain¬ 
tiff’s suit for redemption, holding that the 
defendants' mortgages had ceased to exist 
as a consequence of the decrees ohtaine i 
by them, and he held that the defendants 
were e q titled to re leem the plaintiff. The 
plaintiff, at the hearing of the appeal, 
objected unsuccessfully that the appeal 
should have been against the preliminary 
decree as passed by the Subordinate Judge 
B. Grish Chander, an appeal against 
which was barred by time. The District 
Judge further held the order of B. Grish 
Ohander, allowing the review, to be with¬ 
out jurisdiction, and the District Judge 
gave to the defendants a decree allowing 
them to redeem the plaintiff’s mortgage 
on payment of Rs. 85. 

The plaintiff’s have now applied to this 
Court in Revision No. 65 of 1923 against 
the order of the District Judge by which 
he held that B. Grish Chander had no 
jurisdiction and in the S. A. No. 648 of 
1923, against the order by which he 
reversed the decree of the Munsif and 
gave the defendants right to redeem 
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It will be convenient to dispose of both 
matters in the same order. 

As to the Revision No. 65 of 1923, it 
is again contended before us that the 
appeal of the defendants should have 
been directed against the preliminary 
decree as amended by B. Girish Chander 
a iter he had ceased to be Munsif. To 
establish this contention it is necessary 
for the plaintiff to contend, and it has 
been contended with much verbal play 
on the wording of Rr. 1 and 2 of 0. 47, 
that the plaintiff was right in making to 
B. Giish Chander his application for 
review and that B. Grish Chander had 
])°wei to entertain it. It is not neces¬ 
sary to follow counsel for the applicant in 
revision in the ramifications of his argu¬ 
ment on this point. It is clear on the 
lace of R. I that an application for review 
must in all the cases, in which it is 
allowed at all, be made to the Court 
which passed the decree for made the 
order).” If this R. 1 stood alone, then 
ail such applications could be made to 

the Court which passed the decree,” 
whether the Judge presiding i n that 
Court was the Judge who passed the 
decree or was a successor of that Judge 
Hut R 1 is followed by R. 2 wh ; ch adds 
a further condition that, except in certain 
cases of which the case before us is not 
one, the application must be made “ only 
to the Judge who passed the decree.” 
In the cases excepted the application must 
be made to the Judge who is presidio 
at the time in the Court which passed 
the decree’' and may he made to him 
whether he is the same Judge who passed 
the decree or the successor of such Judge, 
such cases l)9ing excepted from R. 2 and 
only controlled by R 1. [ n other cases 
Shan those excepted (and the present case 
is not one of these excepted) R. 2 declares 
ihat the application can only be made to 
die Judge who is not only, as required by 
R. 1, sitting as the same Court, hut is 
further the individual Judge who passed 
the decree. 

In other words R. 2 imposes in certain 
cases, of which this is one, a second con¬ 
dition in addition to that imposed by 
R. 1. In the present case owing to 
transfer of B. Grish Chander, there was 
no Judge who fulfilled both conditions. 
B. Grish Chander was not sitting as the 
same “Court,” and his successor Babu 
RaghuDath Prasad was not the same 

Judge.” The plaintiff should, there- 
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fore, have proceeded to his remedy by 
way of appeal. 

The fact that under certain circum¬ 
stances there may be, through no fault or 
act of the intending applicant, no Judge 
at all to whom application for review can 
be made as in the present case, or where 
the individaal Judge has died, would at 
first sight suggest a different interpreta¬ 
tion of the section. This difficulty was 
incidently noticed in 7 Moo. I. A. at 
p. 304. 

But in our opinion the terms Rr. 1 
and 2 and particularly the nature of the 
cases included and excepted by particular 
mention in those rules puts it beyond 
doubt that the Legislature carefully con¬ 
sidered the cases for which it was pro¬ 
viding, and that the consideration was 
not absent from its mind that in certain 
cases there might be no Judge at, all to 
whom application could be made. Be 
that, however, as it may be, and though 
the rules might have been more clearly 
worded, the efiect of them is beyond 
doubt. 

This is the only argument that was 
seriojsly pressed before us in this con¬ 
nexion aud there is clearly no force in 

it. 

We hold, therefore, that the learned 
Additional District Judge was clearly 
right in holding that B. Grish Chander 
had no jurisdiction to allow the review. 

I he application in revision is dismissed 
with costs including fees on the higher 
scale. 

Next, as to the S. A. No. 648 of 1923 : 
it is urged that the prior mortgages filed 
suits and got his decrees without making 
the plaintiff puisne mortgagee a party to 
his suit, and then himself purchased 
deliberately with the intention of depriv- ^ 
mg the puisne mortgagee of his right to 
redeem. This may be so ; but how does 
it help the plaintiff? If, to mark our 
disapproval, the plaintiff were given the 
right to redeem which he claims, what 
would he gain thereby ? The prior mort¬ 
gagee has by his purchase of the mort¬ 
gagor s rights secured the right to redeem 
the mortgage of the plaintiff, and if the 
plaintiff redeemed his mortgages, he 
would be able immediately in turn to 
redeem the plaintiff’s mortgage. The 
case is in all essentials indistinguishable 
from that reported in 20 A. L. J. 401. , 

W e find ourselves in complete agreement 
with that decision and the reasoning to 
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1-3 found therein. Some attempt was 
made by counsel for the appellant to 
distinguish that case on two grounds . 
th-stly, that in that case the prior mort¬ 
gagee who had become the owner of the 
e juity of redemption had made a deposit 
under S. 83 of tho Transfer of Property 
Act : and secondly that he had in his 
written statement put forward his claim 
to redeem. Neither argument has any 
force in face of the written statement in 
this case, in paragraph 10 ot which the 
defendant declared himself ready to pa\, 
and in paragraph 9 of which he asserted 
his right to redeem. The case was opened 
to us with the suggestion that it had been 
held that a prior mortgagee has a right 
to redeem. Ot course, neither in the 
decision in 20 A. h. •!. 401 was this leally 
held, nor do we hold it in this case ; hut 
merely that where the mortgagor’s equity 
of redemption happens to have vested by 
purchase in a person who is also a prior 
mortgagee, and that person as owner of 
equity of redemption wants to redeem a 
puisne mortgage, while at the same time 
the puisne mortgagee wants to redeem 
the prior mortgage, the claim ot the 
former, not as prior mortgagee but as 
owner of the equity of redemption, will 
be preferred. There is no mors force in 
the appeal than in the revision, and we 
dismiss it accordingly with costs includ¬ 
ing fees on the higher scale. 

A ppeil dismisse 1. 
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decision as to whether it would enquire into the 
matter itself under sub-Cl. (c) or whether it 
will refer it to the civil Court under an esrlit- 
sub-clause. There is therefore nothing what¬ 
ever in the section to prevent the Court from 
referring the matter to the civil Court after i - 
has gone to the length of framing issues or 
even to the stage of evidence. [1 80S Cl,-] 

Surendro Nath Sen and Sureiidro Nath 
1 Gupta —for Appellant. 

Kailas Nath Katju— for Respondents. 


A 
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Boys and Banerji, JT. 

Shayun Chand— Plaintifif —Appellant. 

V. 

Asa Ram and others -Defendants— 

Respondents. 

Second Appeal No. 731 of 19*3 De¬ 
cided on 12th May 1920, from a decree 
O' the Additional Judge of Meerut. 

C 1\ Land Ilev. Ad , S. 233 A and S. Ill {b) — 
Petition nroceed i >ujs—Parties referred to cud 
Court after framing issues - Order is not 

Lrs pro per. 

When objections based on a plea of title are 
, i n the revenue Court in partition prooeed- 
• “ that Con rtmust givj the matter some 
consideration as to what are the questions it 
T qn have to decide, and it must inevitably hear 
-oniething of tho matter before it comes to a 


Boys, j— In this case there were 
certain partition proceedings in the reve¬ 
nue Court, the applicants being defendants 
Nos. I—-") in the suit before us. The plain¬ 
tiff id the suit before us raised the ques¬ 
tion of proprietary title. On the 3rd or 
August 1921 the plaintiff was directed by 
the Assistant Collector to bring a civil 
suit. The present suit was the result. 
The fifth issue framed in the first Court 
was as to whether the civil Couit had 
jurisdiction, objection being taken by the 
defendants that the Assistant Collector 
had framed issues and decided to try 
them himself and had then changed his 
mind, and that he had no power to. so 
change his mind. The trial Court decided 
this issue and also all the other issues 
against the defendants and decreed the 
suit. The lower appellate Court dismis¬ 
sed the suit on the preliminary point that 
the revenue Court had no jurisdiction to 
change its mind and refer the mattei to 
tie civil Court. 

For the appellant here it is pointed out 
that the revenue Court had not gone fur¬ 
ther than framing issues and fixing the 
date for final disposal, and that in fact no 
evidence or other enquiry was made. 
The lower appellate Court has based i L ,$ 
decision on the principle of the decision in 
the case of Jamna Prasad v. Balmukand 
(1) . That principle is that if the revenue 
Court has once referred the matter to the 
civil Court, it has no further power to 
deal with the matter at all until the mat¬ 
ter has been decided by the civil Court. 
The case was decided before the amend¬ 
ment of the law, but that is quite imma¬ 
terial to the present case. The principle 
of that decision clearly was that the 
revenue Court by having referred the 
matter to the civil Court has become 
functus officio and has no further jurisdic¬ 
tion to touch the case. That principle is 
wholly inapplicable to the present case. 
It cannot possibly be suggested that even 

(1) |[1904] 26 All. 22)=1904 A. W. nTIL 
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if the revenue Court had jurisdiction to 
pass the order complained against, that 
jurisdiction was wanting because it was 
functus officio. If it had no jurisdiction, 
the reason must be sought elsewhere. 

For the respondents here it is again 
urged that the revenue Court having once 
framed issues and fixed a date for final 
disposal could not change its mind and 
re/er the matter to the civil Court. We 
do not agree. It is clear that when objec¬ 
tions based on a plea of title are taken 
in the revenue Court, it must give the 
matter some consideration in its own 
mird, as to what are the questions it will 
jbave to decide, and it must inevitably 
(hear something of the matter before it 
comes to a decision as to whether it 
would enquire into the matter itself 
under sub-Cl. .(c) or whether it will 
refer it to the civil Court under an earlier 
sub-clause. There appears to us to be 
nothing whatever in the section to prevent 
the Court from referring the matter to 
the civil Court after it has gone to the 
length of framing issues. After all the 
issues really are only a clear way of stat¬ 
ing what is the question in dispute for 
determination. Further, we think that 
such action is not prohibited in any way 
b y any rule of commonsense. If, after 
the Court has gone as far as framing 
issues, it becomes apparent to it that the 
question is of such complexity that it 
should not proceed to enquire into it 
itself, it is only commonsense that it 
should then refer the matter to the civil 
Court, and as we have said, we find noth¬ 
ing in S. Ill opposed to this course. For 
respondents it was urged that if a re¬ 
ference to the civil Court may be made at 
the sUge at which it was in the present 
case, there is nothing to prevent the 
extension ol the principle to permitting a 
revenue Court to refer the case even after 
it has taken evidence. We should be 
prepared to go as far as that. We think 
that the revenue Court mAy be trusted to 
make up its mind at an early stage of 
the proceeding. For these reasons we 
think that the order of the trial Court 
on this preliminary objection was correct, 
and that of the lower appellate Court was 
wrong. 

Banerji, J — I agree with my learned 
brother, and I only wish to add that a 
suit for a declaration like the one in this 
case, is cognizable by the civil Court, 
except where S. 233 K of the Land Re-’ 
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venue Act bars it. In this case the bar can 
be removed by the revenue Court by an 
order under S. Ill, Cl. (b). I am of 
c pinion that the order of the revenue 
Court directing the present plaintiff to 
institute the suit was a removal of the 

bar, and, therefore, the 3 uifc was enter- 
tainable. 

By the Court. —The order of the 
Court is that the appeal is allowed and 
the order of the lower appellate Court is 
set aside, and the case is remanded to the 
lower Court for trial according to law. 
Appellant will get his costs. 

Appeal allowed k 
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PlGGOTT, J. 

Baldeo Ram and another —Appellants. 

v. 

Kunitun Ram Respondent. 

Second Appeal No. 1146 of 1923, Deci¬ 
ded on 3rd April 1923 from a decree of 
the D.-J., ot Ghazipur. 

(u) Practice Judgment—Technical defect does 
>iof justify setting aside proceedings. 

The High Court refused to set aside the pro- 
oeedmgs id the lower Court or order an apical 
to be re-hoard as a first appeal iD that Court 
merely on the ground of a technical objection to 
the form of the judgment. [p 809 0 1] 

(b) Civil P C , 0.41, It. 27 — Additional evt- 
deuce cannot be admitted merely because the evt - 
aence is such as to justify grant of review. 

An appellate Court as such has no jurisdiction 
to admit fresh evidence merely on the ground 
that it has been discovered by one of the par.ies 
° a legation under such circumstances as 
'•vmld warrant an application for review of judg¬ 
ment under 0. -17, R. 1 . [p 809 q- 

(c) Evidence Act, S. 145 -Report of police 
officer in connexion with enquiry is admissible 
only for ref resiling memory. 

rin connex¬ 
ion with an enquire made by him in the exer- 

use of his lawful jurisdiction is admissible in 

evidence in a judicial proceeding only for the 

purpose of refreshing his memory in case tha 

pjlice officer is examined as a witness. 

* [P 810 0 L] 

Uma Shankar Bajpai—iov Appellant 

Haribans Sahai aud K. Varma—ior 
Respondent. 

Piggott, J. — This is an appeal by 
two plaintiffs whose suit for possession 
of a certain house arrd recovery of rent 
has bee D dismissed by two Courts. The 
first question raised is whether the ju la¬ 
ment of the lower appellate Court can 
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be accepted / as one which complies 
adequately with the requirements of the 
law on the subject. Obviously the learned 
District Judge, having heard the argu¬ 
ments in the case, thought so little ol 
the plaintiffs’ claim that he could not 
be troubled to deal with the points taken 
in the memorandum of appeal before him 
systematically or in any detail. He did, 
however, apply his mind to the most 
crucial point in the case. The title of 
the plaintiffs came to them trom one 
Ohhedi, who claimed as heir under the 
Hindu Law of one Sukh Lai. The plain¬ 
tiffs had to prove Ohhedi’s title, failing 
which their suit could not succeed. Now, 
the plaintiffs’ case was that Chhedi was 
the son of one Khedu, and that Khedu 
and- Sukh Lai were brothers, the sons 
of one Behari. On the other side evi¬ 
dence was produced that the name of 
Sukh Lai’s father was Raghubar. The 
learned District Judge felt satisfied that 
the evidence on the record proved this 
point against the plaintiffs. He has pro¬ 
duced a judgment which 1 do not consider 
commendable or altogether satisfactoiy, 
but I am not prepared to set aside the 
proceedings in the lower Court, or to order 
the appeal to be re-heard as a first 
appeal in that Court, merely on the 
ground of a technical objection to the 
'form of the judgment. So far as this 
matter gees there is only cne other point 
that is at all arguable on behalf of the 
appellants. The evidence that Sukh Lai’s 
father was called Raghubar included a 
certain document, as to which objection 
was taken that it had not been proved 
in the manner required by law. It was 
not pub forward as a document of title. 
What was put in evidence was simply a 
statement made in writing by one Sukh 
Lai, since deceased, that the name of 
his father was Raghubar. 1 am satisfied 
that, for the purpose for which it was 
used, that statement was duly proved 
against the plaintiffs. There is one other 
matter with which I must deal. Along 
with the petition of appeal the plaintiffs 
have tendered a petition supported by 
affidavit, asking this Court to admit 
further evidence. The evidence in ques¬ 
tion is documentary, and it falls under 
two distinct heads. In the first place, 
copies are tendered of certain proceedings 
in a former litigation, described as Suit 
No 140 of 1887, the object of which is 
to prove that Sukh Lai’s father was 


called both Behari and Raghubar. 1 have 
thought it expedient to examine these 
documents, without prejudice to the ques¬ 
tion, whether they ought or ought not at 
this stage bo be admitted in evidence. It' 
was pointed out long ago by a Bench oh 
this Court (vide In re Nand Kishore . 
32 All. 71) that the appellate Court,; 
as such, has no jurisdiction to admit, 
fresh evidence merely on the groundj 
that it had been discovered by one, 
of the parties to litigation under such,; 
circumstances as would warrant an ap¬ 
plication for review of judgment under 
0. 47, R. 1 of the Code of Civil Proce¬ 
dure. At the same time it must be ad¬ 
mitted that the position which arises 
when a litigant alleges himself to have 
discovered facts such as warrant the in¬ 
vocation of the rule above-mentioned, at 
a time when an appeal against the deci¬ 
sion complained of is actually pending, 
is a somewhat difficult one. On a strict 
interpretation of 0. 47, R. 1, it would 
seem that the mere fact that aD appeal, 
has been preferred excludes the applica¬ 
tion of the said rule. This is not, of 
course, an answer to the contention that 
the powers of an appellate Court in the 
matter of the production of additional evi¬ 
dence are strictly limited by 0. 41, R. 27 
of the same Code. It may be that the 
particular questbn now under considera¬ 
tion was not adeluately considered when 
the rules under the Code of Civil Pro- 
cedure were framed, and that some addi¬ 
tion to these rules might well be made 
to deal with cases of this son, though 
they cannot be of frequent occurrence, 
Sitoing as a single Judge 1 should con¬ 
sider myself bound, if the appeal before 
me could only be disposed of on this one 
ground, to follow the ruling laid down 
in Nand Kishore s case above referred to 
If the matter were res integra, I would 
take leave to suggest that, in the absence 
of any rule dealing specifically with this 
point, a Court of appeal might in the 
interests of justice, stretch the words, 
‘or for any other substantial cause,” in 
0. 41, rule 27 aforesaid, so as to enable 
it to take action if the interests of justice 
clearly required it to do so. The present 
is not in my opinion such a case. To 
begin with, the adffidavit along with 
which this additional evidence is tendered 
is unsatisfactory and inadequate. One 
thing is certain that, if additional evi¬ 
dence is to be admitted at all under the 
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circumstances now before me, the princi¬ 
ples laid down in 0. 47, R. 1 of the Civil 
Procedure Code must be strictly applied, 
in order to determine the admissibility 
or otherwise of the additional evidence. 
On the affidavit before me I am in no 
way prepared to hold that the additional 
■evidence which I am now considering 
could not have been produced by the 
present plaintiffs at the time when the 
decree under appeal was passed, if they 
had exercised due diligence. As I am 
iealing with this matter on broadly 
equitable grounds, I may add that, hav¬ 
ing looked through the documents relat¬ 
ing to the proceedings in Suit No. 147 of 
i887, 1 consider them quite inconclusive, 
and am not of opinion that they either 
would or should have affected the decision 
of the question in issue if they had been 
"tendered in the trial Court. Strictly 
speaking, I doubt it if they were admis¬ 
sible at all. The plaintiffs had called 
Chhedi as their own witness, and Chhedi 
had deposed positively that the name 
of his father’s father was Behari, and 
Vuat the said Behari was never known 
by any otber name. 1 doubt if the plain¬ 
tiffs could have been permitted to con¬ 
tradict their own witnesses on this point. 

There are two other documents ten¬ 
dered which are of the nature of reports 
made by police officers (presumably still 
alive) in connexion with an enquiry held 
by the said officers in the exercise of their 
lawful jurisdiction in the month of 
December 1920. This evidence, as it 
stands, is not admissible at all against 
the defendant in the present suit. If 
the plaintiffs had called one or both of 
the police officers in question as a wit¬ 
ness and sought to examine such witness 
.on the proceedings in question, the wit¬ 
ness, could no doubt have been asked 
to refresh his memory with reference to 
these documents. They could not have 
been put in evidence in any other way. 
For these reasons I have rejected the 
application for the admission of addi¬ 
tional evidence. 

The result is that this appeal fails, and 
I dismiss it accordingly with costs inclu¬ 
ding fees on the higher scale. 

Appeal dismissed. 
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Stuart, J. 

Ram Sarup and another —Plaintiffs— 

Appellants. 

v. 

Gaya Prasad —Defendant—Respondent. 

Second Appeal No. 1137 of 1923, Deci¬ 
ded on 13th March 1925, against a decree 
of the Dt. J., Farrukhabad, D,- 12th 
April 1923. : 

Agra Tenancy Act (2 of 1901), S . 1 Ob—Suit j or 
profits against lambardar's heirs after his death — 
Heirs are not liable for uncollected profits . 

The successor-in-title of a deceased lambar- 
bar in a suit which was not brought agaiust the 
lambardar but brought after his death are not 
liable to amount for profits which his prede¬ 
cessor bad failed to collect or which he permitted 
to remain uncollected owing to negligence or 
misconduct. In such a case profits can be 
awarded only on the basis of collections. 40 
All 246, Hist. [P. 811 C. 1] 

K. N. Katju —for Appellants. 

Gulzari Lai —for Respondent. 

Judgment.— The suit out of which 
this appeal arises was brought under 
S. 105 of the Tenancy Act by certain 
zamindars for profits. During the period 
in which the profits have become due Ram 
Dayal was lambardar. Ram Daval had, 
however, died before the suit was brought 
and it was sought to obtain the profits 
from his sons as his representatives. The 
trial Court awarded profits on a basis of 
demands. The lower appellate Court 
has awarded profits on a basis of 
collections. 

In second appeal it is asserted that the 
profits should have been given on a basis 
of demands and in support of that propo¬ 
sition reliance is placed upon the autho- r 
rity of the Full Bench decision in Bharat 
Singh v. Tej Singh (1). That decision doe 3 
not, however, support the appellant s con- * 
tention. The suit out of which the 
appeal decided in Bharat Singh v. Tej 
Singh (l) arose was ODe brought 
under S. 104 against the lambardar and 
the lull Bench decided that, where a suit 
had been brought against a lambardar, 
and he had died during its pendency, the 
provisions of sub-S. (2)/ S. 164 had appli- % 
cation, and that a decree should be given 
for sums which had not been collected 
owing to the negligence or misconduct of 
the lambardar as against the assets left; /^ 

il) [1918] 40 All. 246=43 I. C. 636=16 A. L.'T’ 

193 IF. B.). 
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by him in t he hands of his heirs. But 
this decision in no way overruled the pre¬ 
vious decision of a Bench of this Court in 
Dip Singh v. Earn Charan (2) in which 
.it was held that the successor-in-title of 
a deceased lambardar in a suit which was 
nut brought against the lambardar, but 
1 rought after his death wa3 not liable to 
account for profits which his predecessor 
had failed to collect or which he permitted 
ico remain uncollected owing to negligence 
or misconduct. This was also a suit 
under S. 165. But there, it is to be noted 
that, the actual ambardar sued was not 
the lambardar who was guilty of the mis¬ 
conduct and negligence. In that case 
cue lambardar had been negligent, and 
then died and the suit had been brought 
against another lambardar who had been 

uuilty of no misconduct. 

I read the Full Bench ruling to have 
application only to suit, under S. 104. 
This is a suit under S. 105. The descen¬ 
dants of the deceased lamhardai are in no 
worse position than any other cosharer. 
The special provision by which a lambardar 
or bis heirs, legal representatives, execu¬ 
tors, administrators and assigns are liable 
for sum3 remaining uncollected owing to 
negligence and misconduct does not apply 
to the defendants here as cosharer j in spite 
of the fact that they are also the heirs 

• of the lambardar. 

The learned District Judge arrived at a 
correct decision on the point. I dismiss 
this appeal with costs on the higher scab. 


Appcd dismissed. 

(2) f 1900*] 29 All. 15 =1906 A. W. X. 252—3 
A.L.J. 008. 
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Boys and Ashworth, JJ. 


Bhikki Mal— Defendant—Appellant. 

v. 

Eaghubir Singh and anothei Plain¬ 
tiffs —Respondents. 

Second Appeal No. 790 of 1923, De¬ 
cided on 15th May 1925, against the 
decree of the Additional Judge of Meerut. 

(a) Negotiable Instruments Act, Ss. 04 and 76 
<-• -Hundi not presented .for patient-Drawer 
; ithdrawing after many days money deposited for 
payment—Burden lies on payee to prove that 
i..rawer did not suffer any loss—Evidence Act, 

S. 101. 

Where a hundi is not presented for payment 
, )ud *-he drawer withdraws the money after 


many days, the burden of proof lies heavily on 
the payee to prove that the d.awer did not 
suffer any loss, and the circumstances will 
very exceptional in which he could prove that 
the drawer could not possibly have suffered any 
damage and burden is certainly not discharged 
by the oral admission of the defendant drawer 
that sometime or other subsequently he got 
back his money. *H> 6. 2] 

Kailas Nath Katju —for Appellant. 

Nehal Chand —for Respondents. 

Boys, J. —This is a defendant s appeal. 
The suit was one to recover money on a 
hundi drawn in favour of the payee, the 
plaintiff, at Muzaffarnagar. It was 
drawn on the *>th of May 1920, and wa- 
payable at sight on Dina Nath Jasraj of 
Delhi. 

Both the Courts below’ have held, as a 
matter of fact, that there was no presenta¬ 
tion in fact. This, under S. 64 ol the 
Negotiable Instruments Act, would have 
sufficed by itself lor a dismissal of the 
suit. The lower appellate Court, however, 
added : “I am nevertheless of opinion 
that the plaintiffs are equitably entitled 
to recover their money. Admittedly the 
defendant-appellHit bad taken back his 
money from the firm of Dina Nath Jasraj 
and he could not therefore suffer damage 
for want of presentation.’ The learner 
Judge was presumably referring to S. 7i 
(d) of the Negotiable Instruments Act. 
We think that he is wholly wrong in 
assuming that the defendant could not 
have suffered any damage merely because 
many months afterwards he withdrew 
his money from the firm of Dina Nath 
Jasraj. It is clear that the burden of 
proof lies heavily on the plaintiff, and we 
agree that the circumstances will be very 
exceptional in which he could prove that, 
the drawer could not possibly have 
suffered any damage. The burden is, 
however, on him and that burden is cer¬ 
tainly not discharged by the oral admis¬ 
sion of the defendant drawer that some 
time or other subsequently ho got back 
his money. If it were necessary even to 
illustrate this, it is clear that the defen¬ 
dant might siy 

“ mv money for such and such a period 
was tied up in the hands of the drawee 
because I knew I had this hundi out 
against me. I was unable to employ 
that money profitably in certain ventures 
which offered themselves to me.” 

There is no evidence to this effect, but 
it is obvious that such consideration 
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might arise, and it is for the plaintiff 
payee to establish conclusively that they 
could Dot. As he failed to d d this, his 
suit must fail. The appeal is allowd, the 
decree of the lower appellate Ciurt is set 
aside and the decree of the Court of first 
instance dismissing the suit is restored. 
The appellant will have his costs through¬ 
out. 

.1 ppeil allowed. 
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Kanhaiya Lal, J. 

Mala Din and others —Defendants— 
Appellants. 

v. 

Anand Madko —Plaintiff —Respondent. 

Second Appeal No. 375 of 1923, Decided 
on 19th December 1924, against a decree 
of the D. J., Mainpuri, D -6th December 

1922. 

Agra Tenancy Act (2 of 1901), .S'. Si—Suit 
against person who came into occupation with con - 
sent of landlord—Section does not apply. 

Section 34 refers to suits brought against 
persons whose occupation began without tlie 
landlord’s consent and not to a suit in which 
it is found that the defendant was initially in 
occupaticn with landlord’s consent. 35 All. ITS 
and 8 J. L. J. I0s7 lief. [P M2, C 2] 

A. P. Dube —for Appellants. 

Baleshwnri Prasad—tor Respondent. 

Judgment —The dispute in this ap¬ 
peal relates to Plot No. 304 khasra mea¬ 
suring- 72 in Mouxa Iknatir and the ques¬ 
tion for consideration is whether the 
plaintiff is entitled to treat the said land 
as having been held by the defendants 
without the consent of the plaintiff within 
the meaning of S. 34 of the U. P. Act 11 
of 1901. 

The land in question appears to have 
formed a part of a large grove, of which 
a portion still exists on Plot No. 365 
khasra and the rest has been denuded of 
trees. The allegation of the defendants 
was that they held the said grove land as 
a muafi tenure free from any liability for 
the payment of rent for over two genera¬ 
tions and that they are not liable to eject¬ 
ment. There is a finding that the land 
was held under a grove tenure but no 
finding as to when the portion in dispute 
was denuded of trees and brought under 
cultivation, and how loDg the defendants 
have been in occupation of the same, and 


in what capacity. In 1833 Grove No. 389 
old khasra measuring -3 big has 15 bis was 
was recorded in the name of Bishan Nath 
as a muafidar. There was also a refe¬ 
rence to the grove in the wajib-ul-ara of 
that year. In the jamabandi of 1873 
Fasli Grove No. 246 measuring 2 bighas 
11 biswas was entered in the name of 
Kishori, son of Sobha Ram, and Mata 
Din, hut it is not clear whether that piot 
was the same or formed a part of the 
old No. 389 khasra, and what became of 
the rest of the land, if it did so. In the 
khasra for 1317 Fasli Grove No. 246 mea¬ 
suring 2 high is 11 hiswa3 was again 
recorded in the name of Kuraru, Mehta 
and Gauri Shankar, sons of Kishori 
and Mehta Din and Chhotey Lal, sons of 
Munni. But it is not stated what hap¬ 
pened to the rest of the land which was 
included in No. 389 old khasra. The 
evidence of the patwari shows that old 
No. 246 1 khasra measuring* 72 is now 
represented by No. 364 and old No. 246/2 
measuring* 74 is now represented by 
No. 365, and that at the settlement of 
131!) Fasli Plot No. 364 khasra was re¬ 
corded as an occupancy holding under 
the cultivation of the defendants without 
any rent being assessed thereon. It can¬ 
not be said in these circumstances that 
the defendants were in occupation of 
Plot No. 364 khasra initially without the 
consent of the landlords, and as held in 
Kamta Prasad v. Panna Lal (l) and 
Sheogopal Pande v. Baldeo Singh (2), 

S. 34 of the IJ. P. Tenancy Act has no 
application. That section refers to suits 
brought against persons, whose occupa¬ 
tion began without the consent of the 
landlord. But that is nob so here. 1 

The learned counsel for the plaiofciff- 
respondenb, however, onfcends that the 
word land" as defined in the U. P. 
Tenancy Act means land let for agricul¬ 
tural purposes and his argument is that 
this land was never left for agricultural 
purposes and must, therefore, he deemed 
in law to have been occupied, i. e., 
brought under cultivation without the 
consent of the plaintiff. The complaint 
in other words is that the land, so held 
under a grove tenure aad, therefore, not 
liable to rent, can, by reason of its having 
been brought under cultivation, become 

<1) C1913] 35 All. 123 = 18 t C. 575= U 
A. L. J. 29. 

(2) 1*1911] 8 A. L. J. 1087=12 I. C. 180. 
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now liable lor the payment of rent Bat 

before that matter can he decided it is 
neoessary to ascertain when it was so 
brought under cultivation acd what was 
the nature of the tenure under which it 
was held before that date. The lower 

appellate Court is, therefore directed to 
determine after taking such additions, 
evidence as the parties may adduce. U 
When was the land in dispute brought 
under cultivation ; (2) how long has it 
been held by the defendants or their 
predecessors-in-title and in what capacity 

and on what terms ? 

Three months are allowed for the re- 

turn of the findings. Ten days will be 
allowed for filing objections after the 

receipt of the findings. 

[On return of findings by lower ap- 

pallate Court the following judgment was 
delivered :1 

The finding of the lower appellate 
Court on the issue remitted is in fa™u r 
of the plaintiff-respondent To that find¬ 
ing no objection has been taken. Ine 
appeal is, therefore, dismissed with costs 
including fees in this Court on the highei 

scale. , , 

Appeal dismissed. 
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Mkars, C. J. and Mukerji, J. 

Kazan Lal and others—V laintiffs—Ap¬ 
pellants. 

v. 

Ram Lal and ottar.-Defendants- 

Appeal No. 97 of 1922, Decided 
on 15th February 1925, from a decree of 

irhich mas dismissed but not on 
meril doeo not remote preereoiMnof oil proper. 

" "l? ffiKiS* *m 

Hindu fauiily for partition of the fami.} pro 

SS - ^ssel by the C,urt on tba ground 

that all the family properties had not hae 
brought into the hotchpot. There was no 
subsequent division of the property by metes 

“ n Hew” n< th»t the presumption of 
attached to all the properties, and unless i was 
established that any particnUr item was ao 
ouired with separate funds by any in^v dual 
member, all the properties in the hands the 

members were liable p. 915 . C . l.j 

W. Dillon—lot Appellants. 

Pearu Lal Banerji, Uma Shanlrer Baj- 
pal and Danja Prasad—lor Respondents. 


Mukerji, J.~ 

g . . . 

appeals arise oub of a suit for partition. 

The parties are relation*, and they aro 
related in this way : Gobind Sahai had. 
two sons, namely, the Defendant JNo. , 
Hazari Lal ; and Gur Sahai Mai, father of 
the Plaintiffs 1 to 3. The other plaintiffs 
are the sons of Plaintiffs 1 and 2. The 

defendants, other than Hizari Lal, Defen¬ 
dant No. 1, aro the sons and grandsons of 

Hazari Lal. 

The plaintiff's came into Court with 
the allegation that the family, consisting 
of all the parties, was still joint ; that 
the entire property was the joint pro¬ 
perty, the plaintiff’s share being one halt; 
and that owirg to dissension in the 
family it was not possible for the parties 
to go on amicably. On these grounds 
the plaintiffs sought partition of the 

property. 

The defence was that th3 family had 
already separated 30 years prior to the 
institution of the suit ; that although 
certain of the properties were still held 
jointly between the parties, certain other 
properties detailed in the written state¬ 
ment were their separate property and 
some were separate acquisitions ot the 

defendants. 

On these pleadings the learned Sub 
ordinate Judge framed several issues. 
One issue related to the status of the 
family. The other issues were concerned 
with the claim as to the separate pro¬ 
perty of the defendants. The suit suc¬ 
ceeded except with respect to a small 
portion of the property, situate in the 
village of Khiria. This property was the 
subject-matter of Issue No. 5. The learn¬ 
ed Subordinate Judge held that except 
some minor items in Khiria the rest of 
the property was joint family property. 
He made a preliminary decree and direc¬ 
ted the Court Amin to effect an actual 
1 partition. 

1 Both the parties have appealed, and 
3 Appeal No. 97 of 1922 is the defendants' 
appeal. Appeal No. 68 is the plaintiffs' 
3 appeal. 

n ’ Although several points were taken in 
il the memoranda of appeal oily three 
o questions require determination by this 
Court. The first question is one of 
status. The second question is about the 
property in Khiria, and the third question 
;• relates to certain indigo cakes claimed as 
s. joint property. 
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The presumption of Hindu Law is that 
the family, constituted a9 the parties 
are, is joint. As already stated Defen¬ 
dant No. 1, Hazari Lal, is the paternal 
uncle of the Plaintiffs Nos. 1 and 2. The 
nearness of blood relationship would in¬ 
dicate that the family is joint, until the 
contrary is established. The evidence, 
however, goes to show that there was a 
disruption in the family a few years be¬ 
fore the institution of the suit. It 
appears that in 1923 a certain Suit No. 
218 of that year, was instituted by 
Hazari Lal against his three nephews for 
division of the family property with the 
allegation that the family had divided in 
law about 25 years previous to the in¬ 
stitution of the - suit, but the business 
and properties were held jointly by way 
of partnership. The suit was met with 
the plea that tho family was still joint. 
A further plea was taken that all the 
joint family properties had not been made 
the 9ubject-matter of the suit, and that 
therefore, a suit for partition was not 
maintainable. The learned Subordinate 
Judge who hoard the suit, came to the 
conclusion that the family was still joint, 
He, however, declined to m ike a decree 
for partition on the ground that all the 
family properties had not been brought 
into the hotchpot. Tbs suit was accor¬ 
dingly dismissed. 

It has been argued on behalf of the 
defendants that the institution of this 
suit operated as a disruption of the 
family, and the joint character of the 
family ceased to exist. This is in accor¬ 
dance with the Privy Council case of 
(Hrja Dai v. Shadashiva DJiundimj (l). 
The plaint on which this suit was based 
has not been hied, anl it would be 
material to find out what was the inten¬ 
tion of the plaintiff Hazari Lal, in filing 
that suit, in order to see whether he 
wanted a disruption of the family. But 
although the plaint is not here it is clear 
from the judgment that Hazari Lal in¬ 
tended that the joint character of the 
family, if it existed, should disappear. 
Along with this evidence we have the 
evidence of witnesses of the parties and 
the statement of the plaintiff Ram Lal 
himself, to show that shortly after 1913 

(1) [1916] 43 Cal. 1031=43 I. A. 151=20 cT\V. 

N. 1085=14 A. L. J. 822=20 M. L. T. 78= 

12 N. L. R. 113= (1916) 2 M. W. N. 05= 

13 Bom. L, R. 621=4 L. W. 114=24 C. L. 

J. 297=37 I. C. 321=31 M. L, J. 455 (P. C.) 


the parties began to make separate collec¬ 
tions. At page 105 of our printed record 
a previous statement of Ram Lal b 
printed in it. Ram Lal said that from 
1321 Pasli he began to make collection? 
separately. Up to 1320 Fasli collection? 
were made jointly. Several witnesses exa¬ 
mined on behalf of the defendants estab¬ 
lish the fact that only a few years be¬ 
fore the institution of this suit*(in 1919; 
the parties began to make collections 
separately. Gouri Shanker, the Income- 
tax clerk, produced his account books aDt' 
showed that up to 1914-1915 the income- 
tax was paid jointly. Th6 parties were 
separately assessed to income-tax for 
the first time in the year 1916-17. 
The witness Ram Singh said that he 
owed a debt to the family, and the par¬ 
ties agreed that he should pay them each 
one-half. The last instalment was paid 
on the 20th of July 1920. There were 
seven instalments, and this would go tc 
show that in 1913, or a year later, tli6 
parties agreed to make collections sepa¬ 
rately. It is needless to multiply in¬ 
stances. The statement of Ram Lal, in 
our opinion, clinches the matter, and we 
must take it that shortly after 1913 the 
parties agreed to make collections sepa¬ 
rately. This agreement would create a 
separation in the family. 

Thug we disagree with the decision cf 
the Court below and hold that the family 
was not joint at the date of the suit, but 
that it had separated either iD 1913 
or about a year later. 

As remarked in the argument by Mr. 
Bajpai the question of jointness or sepa¬ 
ration at the date of the suit is of little 
importance in this particular case. It 
has been established beyond doubt that 
there was no actual partition in the 
family. An attempt was made to prove 
that after the institution of this suit ci 
1913 a sort of arbitration took place: 
people gathered together and divided the 
property. But the evidence was so 
meagre that the learned counsel for the 
defendant-appellant made no attempt to 
draw our attention to that evidence. The 
position, therefore, is that although the 
family separated in law in 1913 or there¬ 
about, there was no division of the 
family property. It would follow that 
unless it was established that any part - 
cular item of property was acquired wit : 
separate funds by any individual party, 
all the property in the bands of the par- 
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ties would be liable fco be divided in equal 
shares. 

Now we come fco fcwo other issues 
raised in the appeal. The property 
in Khiria consists of 3 4fchs of admittedly 
ioint property, and 1 4th of property in 
dispute in appeal. The defendants’ case 
is that 6 out of 24 shares were acquired 
on the 8th of September 1913 by 
Hazari Lai. The learned Subordinate 
Judge thought that the very fact 
that the property was purchased fcwo 
days after the institution of the 
nrib of 1913- established it beyond 
doubt that this property had been ac¬ 
quired out of separate funds. The evi¬ 
dence, however, establishes that up to 
this tiere the parties had not begun fco 
make separate collections. The presump¬ 
tion of jointness would, therefore, attach 
to this property. The fact that Hazari Lai 
was the head or manager of the family 
and kept the funds has been satisfactorily 
established by the plaintiffs’ witnesses 
Lakhan Singh, Zalim Singh and Shama 
Oharan. The very fact that lie was the 
eldest member of the fanily and elder in 
point of relationship as well would point 
to him as the head of the family. The 
acquisition having been made by him, we 
are unable fco agree with the learned 
Subordinate Judge that we should regard 
this property as his acquisition. ^ To this 
extent, therefore, the plaintiffs’ appeal 
must be allowed. 

While on the question of the property 
in Khiria it is to be pointed out that by 
an oversight on the part ot the office the 
decree that was prepared gave the entire 
property in Khiria to the defendants. 
The decree will have to be corrected in 
this office and the whole of the property 

will now be divided. 

The indigo cakes are claimed as joint 
family property. In the plaint it is stated 
that 10 maunds of indigo were seDt fco 
. Calcutta for sale and the price is given 
at Rs 2,100. The question is whether 
uhis indigo was manufactured with joint 
funds or with separate funds. Hazari 
Lai, as already stated, was the head of 
* the family, and he managed the family 
property. In the circumstances, unless 
there is something clear to show that 
the indigo was manufactured with his 
separate funds, it will be difficult for 
x us to differ from the Court below and 
S award it fco the defendants alone. The 
evidence of Shama Charan, a witness 


examined on behalf of the plaintiffs, wa* 
pointed out as indicating that the produce 
of the factory was the sole property of 
the defendants. But the witness does 

not say anything like that, but simply 

says that there were two factories and 
the management of one of these 
factories was in the hands of Sita Lai: 
and the management of the other in the 
hand i of Sri Ram the latter being Hazari 
Lai's son and the former being one of the 
plaintiffs. 

The result is that the defendants 
appeal fails entirely and is hereby dis¬ 
missed with costs which will include 
fees on the higher scale. The appeal dl 
the plaintiffs succeeds wholly. A3 regards 
the costs of the plaintiffs, it appear* that 
the defendants never disputed the fact 
that the decree of the Court below award¬ 
ing 18 shares in Khiria was wrong. The 
plaintiffs were required to appeal so far 
as six shares were concerned. The decree 
in the Court below might have been set 
right by an application for amendment 
made to that Court. In the ciicum- 
stanes we allow the plaintiffs only one- 
half of the costs of Appeal No. 08 of 192-. 
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Mukerji, J. 

Kharbai —Defendant Appellant. 

v. 

Abdul Raoof and others— Plaintiffs and 
Defendant— Respondents. 

Second Appeal No. 740 of 1923, De¬ 
cided on 20th November 1924, from a 
decree of the Dt. J., Allahabad, D - 30th 
January 1923. 

Agra Tenancy Act (2 oj 1901). S. 83— Tcnanr 
can surrender irithout la id lord's consent by siuipl y 
giving up lauds—LiaJnlity for rent applies only 
to firs 1 year of non-occupation. 

A tenant may surrender his holding by actu¬ 
ally giving up the lands. His liability in the c r 
cumstmces would only amount to a payment of 
the runt for the first year of his non-occupation, 

Ajudhia Nath-Aov Appellant. 

M. Waliull'ih and Sakhawnt Ali —for 
Respo ndents. 

Judgment. —This appeal arises out 
of a suit for arrears of rent for the years 
1325, 1320 and 1327 Faslis. 

The plaintiffs claimed as mortgagees of 
a certain ex-proprietary holding. They 
sued two persons, the appellant Kharbar 
and one Baldeo on the allegation that 
they were the plaintiffs’ tenants. Kharbar 
pleaded that he had ceased to be a tenant, 
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that he was ejected by Baldeo several 
years before the institution of the suit; and 
that Baldeo alone was in possession. 
Baldeo pleaded that he was not a tenant of 
the plaintiffs and that he had purchased 
the lands from the original tenants. 
He denied that the plaintiffs were mort¬ 
gagees. He asserted his own possession 
and denied that Kbarbar was in posses¬ 
sion. 

The learned Judge of the lower appel¬ 
late Court found the following facts : 

Ho found that Baldeo purchased the 
holding from the original mortgagors: that 
■Baldeo obtained possession in 1323 Fasli 
and has been in possession since ; that 
Kharbar is not in possession ; and that 
.Baldeo is not the plaintiffs’ tenant. The 
•earned Judge made a casual remark that 
Kharbar was in collusion with Baldeo. 
There was no allegation on either side to 
that effect, nor does there appear any 
•evidence on the point. At another place 
the learned Judge opined that the pos¬ 
session of Baldeo was that of a sub 
tenant of Kbarbar. This is an opinion on 
a point of law and I do not accept it as a 
finding of fact. The learned Judge agreed 
with the first Court as to the liability of 
Kharbar for rent on the ground that 
Kharbar not having served a notice of 
surrender he continued to be liable to pay 
rent. 

The question is whether on the findings 
of the learned Judge the liability of Khar¬ 
bar for the rent of the years 13_o to 1327 
Fasli can be established in law. 

Kharbar does not hold under any written 
lease. He did not hold for any particular 
term. He was only a 9ub-tenant from year 
t d year. He could sever his connexion 
with the land by surrender or by 
an agreement with the landholder. In 
'ray opinion it is not nocessary for a 
surrender, to be binding on the landholder, 
to be made with the consent of the 
landholder. S. 83, Cl. (l) of the Tenancy 
Act says that a tenant who is not bound 
by a lease or other agreement for a fixed 
period may, at the end of any agricul¬ 
tural year, surrender his holding. There 
is a proviso to the effect that he shall not 
surrender only a portion of his holding. 
The second clause of the section says 
that notwithstanding 9uch surrender, he 
shall he hound to pay the reDt of the 
following agricultural year if be has 
failed to give a notice of the intended 
surrender on the first day of April of 


the current year. This would imply that 
the penalty of not giving a notice i3 this 
that the tenant would pay the rent for 
one whole year following the date of his 
surrender. There is no other penalty. 
The second clause further implies that 
there may be a surrender without the 
consent of the land holder. This indica¬ 
tion afforded by Cl. (2) of S. 83 is 
strengthened by Cl. (3) of the same 
section. That clause says that nothing 
in S. 83 shall affect any arrangement by 
which a tenant and his landholder 
may agree to the surrender of the 
whole or any portion of a holding. Here 
alone comes the question of surrender 
with the consent of the landholder. My 
opinion, therefore, is that a tenant may 
surrender his holding by actu illy giving 
up the lands. His liability in the circum¬ 
stances would only amount to a payment 
of the rent for the first year of his non¬ 
occupation. 

Applying this law to the facts of the 
present case we find that the appellant 
ceased to be in possession of the holding 
for the first time in 1323 Fasli. There 
was a suit for arrears of rent against him 

for the years 1322-1323 Faslis and that. 

suit was decreed. Under the law as pro¬ 
pounded above the claim for 1323 Fasli 
was, it seems, rightly decreed. But there 
seems to be no authority for the proposi¬ 
tion that the tenants liability extends 
further and is unlimited in time although 
he may not he actually in possession, 
The plaintiffs had notice of the fact that 
Baldeo has been in possession of the land. 
In the suit for the rents of the year 1322- 
1323 Faslis the appellant pleaded that he 
was no'i in possession and that Baldeo had 
taken possession of the land. This is 
mentioned by the learned District Judge 
himself. Then there remains the fact 
that Baldeo was impleaded as a defen¬ 
dant by the plaintiffs for the simple 
reason that they could not get over the 
fact that Baldeo was in possession. In 
my opinion the plaintiffs could not shut 
their eyes to the facts and continue 
charging the appellant with rent. 

I hold that the appellant is not liable 
to pay rent for the years in 9 ui». 

The appeal succeeds ; and it is hereby 
allowed and the 3uit of the plaintiffs- res¬ 
pondents is dismissed with costs through¬ 
out as against the appellant. 

Appeal allowed. 
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Mukerji, J. 

t 

Mithimmtd I hdull'ih Klmn Plaintiff 
—Appellant. 

v. 

Kandoui— Defendant—Respondent. 
Second Appeal No. 1077 ot 1923, 

Deciled on 2 . 0 th February 1915, against 
a decree of the Dt. J., Bulandshahr, 
D/- 6th April 1923. 

Agra Tenancy Act, (2 of 1931), S, 104 
Lambardar is prim* fade entitled to recover rent 
on behalf of all cosharers—‘If n >t so nititled, he 
cannot recover his share alone—Cosharers. 

In the absence of a clear indication to the 
contrary the lanbarlar is the parson who 
would be entitled to recover the rent ; 12 All, 
414, Coll. 

Where the re :ord-of-rights gives th-.i lainbar- 
<lar a right to recover the re it, the la n bar Ur 
is the appointed agent ot the eosharers withi n 
the meaning of 3. 194. It' the la nbardar is not 
entitled to bring a suit for arrears of rent I 13 
cannot sue to recover jnlv hi> share of it. 

[l\ 817 C. 2j 

AI. A. Aziz for Appellant. 

Patina Fat — for Respondent. 
Judgment.—ThU appeal arises out 
of a suit for arrears of rent claimed by 
the lambardar in respect of the years 
Rabi 1324 to Kharif 1327 F. The sole 

question for determination is whether 
the lambardar is entitled to recover. 

The history of the village has been 
given in detail by the learned Assistant 
Collector who decreed the suit. The 
learned District Judge, in his appellate 
judgment, writes that all the facts found 
by the learned Assistant Collector in his 
judgment were accepted before him. In¬ 
deed, the question is only one of infer¬ 
ence to be drawn from admitted facts. 

The admitted facts appear to be these 
The inahal Abu JBakar Khin was divided 
by an imperfect partition into two pattis, 
viz., patfci Khudaija Bibi and patti 
Abdullah Khan. The plaintiff-appellant 
was recorded as the lambardar in the 
divided malial as he had already been 
the lambardar of the undivided malial. 

In the patti Khudaija Bibi, Khuadija 
Bibi herself had been making collections 
on behalf of herself and other cosharers. 
Abdullah Khan had no share in patti 
Khudaija Bibi. Khudaija Bibi collected 
rents up to the year 13z4 F. Kharif. 
Thereafter, she having sold a large por¬ 
tion of her share bo the defendants, ceased 
to collect rent. Abdullah Khan inherited 
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a portion of the patti Khudaija Bibi from 
a cosbarer. He came up on the scene 
and began to collect rent from tenants. 
So far a? the present defendants are 
concerned they were 9ued by Ahdullih 
Khan in the Settlement Court, for en¬ 
hancement of rent. The rent was en¬ 
hanced with effect from 1327 F. Abdul¬ 
lah Khan having brought the suit, it was 
contested on the ground that he had no 
right to recover. The defendants did 
not say that they would not pay rent to 
anybody and would appropriate it to 
themselves. But they said that they 
were paying rent to Khudaija Bibi and 
would pay rent to her alone. 

The learned Assistant Collector round 
that, during the Settlement, a record-of- 
righbs was prepared and the right to 
collect rent was expressly given to the 
lambariar in the patti of Khudaija Bibi. 
The other patti, it appears, belongs to 
Abdullah Khan in its entirety. The 
settlement took place in the course of 
the yeai‘3 1324 to 1326 F. The Assistant 
Collector also found that the lambardar 
had been collecting rent from the other 
tenants of the patfci. It has already 
been mentioned that the plaintiff-appel¬ 
lant successfully sued the defendants for 
enhancement of rent. Under these cir¬ 
cumstances the question arose, whether 
the lambardar was entitled to recover 
rent or not. 

It has been held in this Court that in 
the absence of a clear indication to the 
contrary, the lambardar is the person 
who would he entitled to recover the 
rent: vide Mojiz Fatima v. All Akbar (l). 
That is the usual law. In this parti¬ 
cular case, the record-of-rights clearly 
gives the lambardar a right to recover 
the rent aud thereby establishes the 
fact that the lambardar is the appointed 
agent of the cosbarers within the mean¬ 
ing of S. 194 of the Tenancy Act. 

The learned Judge has given the appel¬ 
lant a decree for his share only. This 
decree is entirely untenable. Either all 
the cosharers must join in bringing the 
suit or the lambardar alone should he 
entitled to bring it. If the lambardar 
is not entitled to bring a suit for arrears 
of rent he certainly cannot recover only 
his share of it. 

(11 [192.] 4‘2 All. 414=53 I. <\ 112—in A, L 

j. m. 
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I hold that, in the circumstances, and 
on the facts admitted, the appellant is 
entitled to recover the rent. 

I allow the appeal, set aside the decree 
of the Court below, and restore that of 
the Courn of first instance. The appel¬ 
lant will have his costs in this Court and 
in the Court below. 

Appeal allowed. 
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Hears, C. J. and Piggott, J. 

Parsiddhan R<>i and another —Appel¬ 
lants. 

v. 

Dhaneshar Bai —Respondent. 

Letters Patent Appeal No. 179 of 1923, 
Decided on loth January 1925, againsL 
a judgment of Stuart, J., D - 26th 
November 1923. 

{a) V. P. Land Revenue Act , (3 of 1901), Ss. ‘210 
(2) and S. 110— Assistant Collector refusing to 
entertain objection to partition on the ground of 
Its being made not when notice was issued but when 
partition prceedings had c( mmenced—Appeal lies 
to Collector. 

When the formal notice of the application for 
partition was issued, no objection was taken by 
the opposite party; but when the Assistant Col¬ 
lector sat down to prepare the partition proceed¬ 
ing under S. 114 of the Land Revenue Act a 
very definite and spocific objection was present¬ 
ed to him. The Assistant Collector in the first 
instance held that this was an objection which 
ought to have been presented under S. 110 of the 
Land Revenue Act: and he re'u-jed to entertain 
it at tbe stage which had been reached. 

Held : that against this order an appeal lay to 
the Collector under S. 210. The question whe¬ 
t-hero a person should be permitted to raise the 
objection when he allowed the period limited by 
the proclamation under S. 110 of the Land 
Revenue Act to expire is essentially one for the 
revenue Courts to decide. 

Where the nature of the application for parti¬ 
tion had not put applicant’s opponents on their 
guard as to the object which he was really pur¬ 
suing in presenting that application and where 
injustice would be done if the objection were not 
heard on the merits. 

Held : that the Collector had doue very sensi¬ 
bly in directing the objection to be entertained 
notwithstanding it was not raised within the 
period limited by the proclamation under S. 110. 

[P.619, C.l; P. 819, C. 2] 

(6) V. P. Land Revenue Act (3 of 1901), S. 
Ill—Objector alleging private partition wherein 
he became owner in severalty—Question is one of 
proirietary title. 

When an oi jeetor says that he is himself not 
merely holding in severalty fer convenience cf en- 


jovineut a portion of the lands appertaining to a 
certain mahal but is by virtue of a private parti- 
tioQ the owner of the same in severalty, he is 
raising a question of proprietary title 38 All. 115, 

Fell. [P. 819 0.2] 

K Verma —for Appellants. 

P. L. Banerji—ior Bespondent. 

Judgment.—This appeal arises out of 
certain proceedings for the partition of a 
mahal. The applicant for partition was 
Dhaneshar Bai. There were two other 
cosharers, Pareidhan Bai and a certain 
lady, who held jointly. The two parties 
were in a sense proprietors of the mahal 
in equal shares. When the formal notice 
of the application for partition was issued 
no objection wa3 taken by the opposite 
party; hut when tli9 Assistant Collector 
sat down to prepare the partition proceed¬ 
ing under S. 114 of the Land Revenue 
Act a very definite and specific petition of 
objection was presented to him. Parsi- 
dhan Bai on behalf of himself and his oo- 
sharer took this point. He said that 
there had been by mutual consent an in¬ 
formal partition a great many years ago, 
of a considerable portion of the lands of 
the mahal. He added that this partition 
had since been recognized in the revenue 
records, where the lands of the mahal 
were now recorded as falling into three 
distinct pattis: of one patti Dhaneshar Rai 
wa9 the owner; of the other he (Panidhan 
Bai) himself with his coparcener was 
owners; and the third was the shamilat 
patti consisting of the joint lands which 
alone remained to be divided between the 
parties. He said that when he received 
the notice of Dhaneshar Rai's application 
for partition, it never occurred to him 
that it was anything but an application 
for the separation of tbe shamilat patti 
(or joint lands) into two equal shares that 
he now wished to ask the Assistant Col¬ 
lector so to draw up the partition procee¬ 
ding as to safeguard the rights to himself 
and his coparcener under the older parti¬ 
tion by a mutual consent. Obviously 
what he wanted was that two mahals 
might bo formed as desired by Dhaneshar 
Bai, that the lands respectively held in 
severalty by the two parties should be 
assigned to their respective mahals, and 
that the remaining joint lands, that is to 
say, those shown in the revenue records 
as belonging to the patti shamilat should 
be divided equally. To this Dhaneshar 
Rai’s objection was that, while he bad no 
objection to the lands enjoyed in severalty 
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learned Judge of this Court held that no 
question of proprietary title had been 

. -i i _: “D i ’ a on. 1: r 3CD 


by the parties being assigned bo their res¬ 
pective mahals he wanted an enquiry 
into the area and value of the lands so 
held in severally, maintaining that there 
would he found to be a deficiency in his 
l}t, and he desired the shamilat patti to 
he divided, not into two equal shares, but 
in such a manner as to make up any 
deficiency in % value which might be found 
to exist between his patti and the patti 
of his opponents. The Assistant Col¬ 
lector in the first instance held that this 
was an objection which ought to have 
been presented under S. 110 of the Land 
Revenue Act; and he refused to entertain 
it at the stage which had been reached, 
namely, in connexion with the prepara¬ 
tion of the partition proceeding. Against 
this order there was an appeal^ to the 
Collector, and one of the points which has 
bean strenuously argued before us to-day 
is that this appeal was incompetent. The 
question was not raised at "he time , the 
point was argued out before the Collector 
aod his decision was taken. "We are quite 
Isatiafied that an appeal lay to the Col¬ 
lector under S. 210 of the Land Revenue 
Act. Clause (2) of that section seems to 
lUS to set the matter beyond dispute. The 
Collector held that the Assistant Collector 
had been wrong in refusing to entertain 
Parsidhan Rai’s objection, and sent it 
back to him. The Assistant Collector 
then having taken cognizance of the 
matter, held that he had before him an 
objection no matter how presented winch 
did raise a question of proprietary title. 
He proceeded to consider whether he was 
to refer the parties to the civil Court, or 
whether he would decide the question 
himself. Ho expressly recorded his 
determination to proceed under Cl. (c) of 
sub S. (1) of S. Ill of the Land Revenue 
Act and to enquire into the merits of the 
objection himself. Having done so, he 
found clearly on the facts in favoui of 
Parsidhan Rai, and he passed an ordor 
which gave effect to this fin ling. Against 
this Dhaneshar Rai appealed to the Dis¬ 
trict Judge. The District Judge consider¬ 
ed his appeal on the merits and affirmed 
the order of the Assistant Collector. 
There was a second appeal to this Court, 
and there Dhaneshar Rai raised the point 
that the original order of the Assistant 
Collector, refusing to entertain Parsidhan 
Rai’s objection, was an order which should 
have been appealed from, not to the Col¬ 
lector, but to the District Judge. The 
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raised by Parsidhan Rai’s objection. l orn 

this he went to hold that no appeal 
ought ever to have reached the civil 
Courts at all. On these findings he passed 
an order which purports to allow Dlmn- 
eshar Rai’s appeal and which sends^the 
record hack to the Court of the Assistant 

Collector not with any imperative direc¬ 
tions, for, according to the view taken by 
the learned Judge of this Court,. he was 
incompetent to issue such directions, but 
with certain advice as to the course now 
to he followed. The view of the learner, 
single Judge of this Court that no ques¬ 
tion of proprietary title was raised by 
Parsidhan Rai’s objection is contrary to a 
decision of two Judges in the case of Ram 
Ndrain v. Jafjan Nath (1). It seems to 
us that, when Parsidhan Rai said that he 
was himself, net merely holding in severa¬ 
lty for convenience of enjoyment, a portion 
of the lands appertaining to. a certain 
mahal, hut was by virtue of private parti¬ 
tion the owner of the same in severalty, 
along with his 'coparcener Mt. Sahodra 
Kunwar and that Dhaneshar Rai hei no 
interest whatsoever in the lands held by 
the other two under this private partition, 
he was raising a question of proprietary 
title. The appeal to the Court of the 
District Judge was, in our. opinion, a 
competent appeal. The question whether 
Parsidhan Rai should have been permitted 
to raise the point, when he allowed the 
period limited by the proclamation under 
S. 110 of the Land Revenue Act to ex¬ 
pire, was essentially ons for the revenue 
Courts to decide, fhe Collector seems to 
us to have dealt with the matter veiy 
sensibly. Lie was clearly of opinion that 
tho nature of Dhaneshar Rai s application 
for partition had not put his opponents on 
their guard as to the object which he 
was really pursuing in presenting that 
application, and that injustice would he 
done if Parsidhan Rai’s objection were 
not heard on the merits. He was further 
of opinion, and we agree with him, that 
the wording of S. Il l of the Land Rev¬ 
enue Act was wide enough to admit of 
the Assistant Collector’s entertaining the 
questions raised by Parsidhin Rai s peti¬ 
tion and going into them. In our opinion 
the Collector, the Assistant Collector after 
tho order of remand, and tho learned 

(i) [1910] 38 All. 115-32 T. C. 184 —14 A, L. 

23. 
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District} Judge in first appeal handled this 
matter correctly, in the interests of justice 
and in accordance with the law on the 
subject. We set aside the decree of the 
learned Judge of this Court and restore 
that }f the lower appellate Court. Parsi- 
dhan Rai and Mt. Sahodra Kunwar, the 
appellants in the present appeal, are enti¬ 
tled to their costs of both hearings in 
this Court. 

Appeal allowed. 

1925 ALLAHABAD 820 

Sttlaiman, J. 

Mitneshar Tewari and another —Defend¬ 
ants—Appellants. 

v. 

Iiam Narain Tenant— Plaintiff—Res¬ 
pondent. 

Second Appeal No. 022 of 1923, Decided 
on 21st November 1924, from a decree of 
the Dfc. J., Azamgar, D - 19th January 
1923. 

(а) Hindu Lair—faint Jamil//—All property 
belonging to family is presumed to be joint. 

\ property can be presumed to be joint, when 
all the other property is joint and the family is 
also joint. [P o20, C 2] 

(б) l . P. Land lie venue Act (3 of 1001). 6. 233 
(/.-)—iflndn j< r mt family - Family continuing 
joint—Put s me ■properties recorded in names of 
.s owe menders alraie—S. 2 3 (A) does not preclude 
claim to these items as icing joint. 

The mere fact that the names of some of the 
members of the family were recorded would not 
show that those members owned the lchatas 
exclusively. Where the family is joint it is 
'iuimiterial whose name is actually recorded. 
The pattis must be dee ned to be allotted to the 
family and not the individual members of it in 
whose names the pattis are recorded. When 
the family is joint and the partition proceedings 
are locked after by the head of the family, there 
is really no conflict of interest Detween the 
individual me nbers of the family, thtir rights, 
therefore, cannot be said to be in any way 
Drejudicei by ’.he result oT the partition. S. 213 
(k), therefore, cannot bar a claim that the pro¬ 
perties which were the subject-rea der of the 
revenue partition are really joint family pro¬ 
perty ; 1922 All. 158, Ilist. [P 821, C 1] 

K. N. haghate — iov Appellants. 

P. (j Barterji — ior Respondent. 

Judgment. —This i3 a defendants’ 
appeal arising out of a suit for a declara¬ 
tion that the properties in dispute were 
the joint and family properties of the 
parties to the suit and that they were in 
joint possession of them. There was an 
alternative relief in the plaint that if the 
Court found that the plaintiff was not in 


possession a decree awarding him joint 
possession should be passed. 

The Court of first instance gave the 
plaintiff a decree for joint possession and 
also specified his share as being half. 
The claim with regard to certain lands in 
certain tenancy in Jalalpur was, however, 
dismissed. On appeal the learned District 
•Judge has decreed the claim in respect of 
the entire properties in suit and has 
declared that the respondent’s share is 
half in those properties. 

Two points have been urged by the 
learned vakil for the appellants. The 
first is that the finding of the Cjurt 
helov, with regard to the tenancy in 
Jalalpur is based on mere assumption and 
should not he upheld ; and the second is 
that the claim is barred by S. 233 (k) of 
the Land Revenue Act. 

The findings of the learned District 
Judge are that the two branches of Hanu- 
man Tewari and Ram Harakh (the 
ancestors cf the parties) never separated ; 
that Ram Harakh was the head of the 
family, and that the properties in suit 
were acquired by and in the name of 
Ram Harakh for the benefit of himself, 
his sons and his nephew Nandgopal. 

\N ith regard to the tenancy in Jalalpur 
he has specifically said that the family 
being joint and the residential house not 
being divided, the acquisition of the 
tenancy lands must be taken to have been 
for the family and the whole family corn 
sisting of Ram Harakh’s sons and his 
nephew. On these findings he held that 
the entiro property was joint family pro¬ 
perty and liable to he partitioned if neces¬ 
sary. I am of opinion that this conclu¬ 
sion cannot now he challenged in second 
appeal. It was open to the learned Judge) 
to lnsc his finding on the general pre¬ 
sumption of jointness of all properties' 
when all the other property was joint and! 
the family was also joint. 

With regard to the plea of S. 233 (k) I 
rnu3t say that if one cares to look to the 
language of S. 233 (k) literally it may 
seem difficult to say that the present suit 
is in any way an attempt to affect the 
partition by the revenue Court. Even if 
a declaration or joint possession is to he 
granted to the plaintiff the imperfect 
partition would remain as before and 
there would be no alteration in it. I am, 
however, aware of the rulings of this 
Court in which a stricter view of the 
section ha3 been taken, and the questions 
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of bitie, if dither raised and decided, or 
'even if not raised iu the partition Court, 
have not been allowed to be raised again 
in the civil Court. I am hound by the 
ruling in the case of Him Sub hag Singh 
v. Dip Narain Singh (1) and the case3 
referred to therein. 

In this view the reasoning of the Courts 
below, by which they have held that the 
provisions of S. 233 (k) were inappli¬ 
cable, would not be sound. But, in my 
opinion, the case is distinguishable from 
the previous cases on the following two 
grounds. In the first place the evidence 
with regard to the circunstances under 
which the partition took place is very 
meagre and it is diflicult to say how the 
partition was brought about and in what 
way the position of the parties has been 
altered. In the second place the finding 
of the lowor appellate Court is that the 
family is still joint and undivided and, 
therefore, was so at the time when the 
partition took place. All that happened 
at the partition was that certain khatas 
which had been entered in the names of 
the defendants were converted into a 
separate patti standing in their names, 
whereas certain other khatas, in which 
the nani 63 ot the parties were jointly 
recorded, were converted into other pattis 
jin their joint names. But the mere fact 
that the names of some of the members 
of the family wore recorded would not 
show th it those members owned those 
ikhatas exclusively. The family being 

joint it was immaterial whose name was 
(actually recorded. Both these pattis 

’•must he deemed to hive been allotted to 
the family and not the individual mem¬ 
bers of it in whose names the pattis were 
recorded. \\ hen the family was joint and, 
according to the first Court, the partition 
proceedings were looked after by the head 
lof the family, there was really no con- 
jdiet of interest between the individual 
members of the family ; their rights, 
therefore, cannot he said to be in any 
| way prejudiced by the result of the parti¬ 
tion. Both these pattis, no matter in 
whose na nes they stand, must be deemed 
to he joint family property whuh is still 
undivided. The claim, therefore, is not 
barred by S. 233 (k). I accordicgy dis¬ 
miss this appeal with costs including in 

this Court 'ees on the higher scale. 

Appeal dismissed . 


\Y) 1922 Ail. 158—44 All, 74 — l‘J A.L. J.8U5. 
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Mukerji, J. 

Samir Khan and others —Defendants — 
Appellants. 

v. 

Basi Ham and others— Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 142 > of 1924, De¬ 
cided on 8th January 192o, against a 
decree of the Sub-J., Moradahad, D/- 16th 
August 1924. 

Prnv. Si a. C. C. Act (1887), S. 'll—Sail based 
on contrast—Question of title raised in defence — 
Suit docs not cease to be small cause. 

The question whether a suit is cognizable by 
a Court of Srn ill Causes or not must depend 
on the nature ot the suit and not on the 
nature of the defence set up. A suit on 
an allegation of pure contract is cognizable b) 
a Court of Small Cause-. But when au intri¬ 
cate question of title to property arises, a Court 
of Small Causes is authorized by S. 23 of the 
Act to return the plaint for presentation to a 
regular Court. But from this it does not follow 
that merely because a questiou of title is raised 
iu defence the character of the suit is changed. 

9 AIL 59L and C> C. L. •/. 21*, l)ist. [P 822 C 1] 
Hamid Hasan —for Appellants. 

Judgment. —No second appeal lies in 
this case. The suit was brought by the 
plaintiffs-respondents on the allegation 
that they were the owners of certain 
groves, that they had sold the crop of the 
groves for a particular season to the 
defendant9-appellants for a sum of 
Rs. 50, th it they had paid R?. 1 as 
earnest money and had failed to pay the 
balance. 

The suit succeeded partly in the Court 
of first instance and wholly in the Court 
of first appeal. 

The defence was that the defendants 
were the occupancy tenants of the land 
and the grove, and they never purchased 
any crop. 

The first questiou that struck me at 
hearing of the appeal was that no second 
appeal lay to this Court. The learned 
counsel for the appellants has relied on 
two cases : one decided by this Court 
and the other decided by the Calcutta 
High Court. The case of this Court va9 
that of Churaman v. Balli (l). In this 
cage the suit was for recovery of Rs. 25 
per year as Malikana and the decision of 
the Court was that such a suit was not a 
suit cognizable by the Mofussil Small 
Cause Courts Act of 1*865. That Act of 
1865 is po lo ng er in force and the Bull 
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Bench ruling was given on the language of 
that Act. The case of the Calcutta High 
Court was that of Sitab Rai v. Dubai 
Nagesia (2). The suit, as it was brought, 
contained a prayer lor a declaration that 
a certain forest was a reserve forest. 
That itself would exempt the suit from 
the jurisdiction of a Court of Small 
Causes. The head-note shows that their 
Lordships laid down that no second appeal 
lay under S. 586 of the Civil P. C., where 
the original suit was of the nature cogni¬ 
zable in a Court of Small Causes. 

The question whether a suit is cogni¬ 
zable by a Court of Small Causes or not 
must depend on the nature of the suit 
iand not on the nature of the defence set 
up. Under S. 15 of the Provincial Small 
Cause Courts Act, 1887, all suits of a 
civil nature of value not exceeding 
Rs. 500 would be cognizable by a C^urt 
of Small Causes provided they are not 
specifically exempted from the cognizance 
of the Court. No clause in the second 
Schedule has been pointed out to me as 
showing that a suit of the nature of the 
present one was exempted from the 
cognizance of the Court of Small Causes. 
The suit was based on an allegation of 
|pure contract and it was therefore, cogni¬ 
zable by a Court of Small Causes. It 
is true that when an intricate question 
of title to property arises, a Court of 
ISmall Causes is authorized by S. 23 of 
the Provincial Small Causes Courts Act 
<to return the plaint for presentation to 
‘a regular Court. But from this it does 
not follow that merely becaue a question 
of title is raised in defence the character 
'of the suit is changed. 

Section 102 of the Civil P. C., is clear 
in its terms and lays down that no 
second appeal shall lie in any suit of the 
nature cognizable by Courts of Small 
Causes where the amount or value of 
tbe subject-matter does not exceed 
Rs. 500. There is no proviso attached 
to the section stich as would exempt 
cases, in which a question of title has 
been raised by the defendant, from the 
operation of the section. 

I have no doubt, therefore, that no 
second appeal lies and the present appeal 
is accordingly dismissed under O. 51, R. 
II, Civil P. C. 

Appeal dismissed. 
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Stuart and Daniels, JJ. 

Hulasi and another —Defendants—Ap¬ 
pellants. 

v. 

Baba Narain Das and another —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 669 of 1923, Decided 
on i0ch April 1925, from a decree of the 
Addl. Dist. J. of Bareilly. 

* (a) Limitation Act, S. 10— Applicability. • 

Section 10 does not apply to a suit against 
assigns for valuable consideration. 

Peary Lai Barerji and Saila Nath 
Mukerji —for Appellants. 

Uma Shankar Bajpai —for Respondents. 

Daniels, J.—This appeal arises out of 
a suit by Mahant Baba Narain Das, to 
recover *aqf property alienated in the 
time of his predecessor, Baba Bajrang 
Das. The sole question argued before 
us is one of limitation. There were a 
number of different transfers, some made 
by Bajrang Das himself and some by two 
persons, Ram Dayal and Gulab, who are 
said to have been close intimates of 
Bajrang Das and to have effected certain 
sales and mortgages of the waqf property 
with his permission. The various trans¬ 
fers that have taken place are all set out 
in the judgment of the Court below. All 
of them except one are within twelve 
years of the date of suit, which was 7th 
June 1919. The first transfer was a 
usufructuary mortgage of property includ¬ 
ing the shop in suit by Ram Dayal and 
Gulab in favour of Inayatullah. Inayat- 
ullah’s successor-in-ti$le was Sewa Ram, 
and the defendants are the succesaors-in- 
tifcle of the latter. On the 26th of June 
1907, within 12 years „of suit, this mort¬ 
gage was redeemed by'Ram Dayal and 
Gulab by the execution of a sale-deed of 
property other than the property in suit. 

The learned Judge of the Court below 
has decreed the suit on the ground that 
S. 10 of the Limitation Act applies and 
that there is no period of limitation. 

The learned Judge cannot have read 
carefully the section on which he relies, 
for S. 10 does not apply to a suit against 
assigns for valuable consideration such as 
the defendants are. The respondent, 


(2) [1907] 0 C. L. J. 218 
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however, siTpporfcs fche decree of fche Court; 
below on fche ground fchafc fche suit; is 
within fche period of twelve years’ limifca- 
... tion under Arfc. 114, which arfcicle fche 
Privy C)uucil declared to be applicable in 
such cases by fcheir decision in Vklua 
Varuthi Tkirtka v, Bcilusami Ayyar (l). 
The appellants confcend fchafc fchey are enti¬ 
tled fco date fcheir possession from fche (sic) 
August; 1906. The answer fco this conten¬ 
tion is fchafc fcheir mortgagee possession 
under fche deed of 1906 was put; an end fco 
by fche sale-deed of 26fch June 1907. 

The separate usufructuary mortgage of 
the same shop executed on 26th June 
1907 is the real starting point for limi¬ 
tation in fchis case ; and fchafc mortgage 
was executed within twelve years of fche 
1 / suit. We, therefore, uphold fche decree of 
fche Court below, though on a different 
ground, and dismiss fche appeal with 
costs including in fchis Court; fees on the 
higher scale. 

Appeal dismissed. 

11)1922 P. 0. 1 21=44 Mad. 8*1—48 1. A. 

302=11 M. L. J. 316=il921) M. W. N. 44<J 
=30 M. L. T. 63=15 M. L. W. ',8=26 
0. W. N. 537=21 A. L. J. 497=3 P. L. T. 
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Stuart, J. 

S'n Newas —Applicant. 

V. 

7. h, Co, and another —Opposite 
Party. 

I 

Civil Revision No. 25 of 1926, Decided 
on Isb April 1925, from an order of the 
Small Cause Court Judge of Khurja. 

'k (a) Hallways Act, S. 72—Railway Company 

undertaking to carry goods to a station on foreign 

l,nc is .table for over-charge demanded from 
consignee. 

Where ft Railway Company undertakes to carry 
goods from a station on its Railway to a station 
on anothor Railway there is only out contract for 
he whole distance and the Company is liable for 
the over-charge wrongfully demanded from ihe 
oonsigc.ee by the foreign Railway, [p 823, C. 2] 

(6) Civil P. C. S. 20 —Suit for refund of over¬ 
charge demanded by a foreign Riilway-Cause of 

action partly arises at place where 'goods veie 
consigned, J 

Where the suit is for refund of over*charee 
damaneled from a consignee by a foreign Railway 


the cause of action arises in part at the place 
where tho contract for carrying was made and so 
the Court at the latter place has juridiction to 
try the suit. (P. £23, C. 2) 

Panna Pal —for Applicant. 

fjctdli Prasad Zutshi —for Opposite 
Party. 

Stuart, J. The decision oi fche Pull 
Bench in Cltuuni Pal v. Nizam's 
Guaranteed State 1 tail wan Comp'inn Pirni• 
ted (l), is authority for the proposition 
fchafc there was one contract wifch fche Bast 
Indian Railway Company who were liable 
for fche over charge (if any; wrongfully 
demanded Irom fche consignees. 

The next; question is as fco the inter¬ 
pretation of fche words “ within fche local 
limits of whose jurisdiction fche cause of 
action wholly or in part arises ” [ Code of 
Civil Procedure S. 20 (c) ] I adopt fche 
interpretation adopted by Knox, J., in East 
Indian Bail wan Company v. Binda (z). 

I am of opinion that, if fche suit be regar- 1 
ded as a suit for compensation for breach 
of contract, the cause of action arose 
in part at Khurja the place where fche 
contract was made. 

The plaintiff has come into Court de¬ 
manding relief for a breach of contract 
and such being the case, I consider fchafc 
the Khurja Small Cause Court has juris¬ 
diction. It will, of course, he open fco tiie 
defendant Company fco repel this plea, if 
they can, in fche course of trial and to 
establish, if fchey can that there was no 
breach of contract and fchafc fche cause of 
action, if any, is based upon an alleged 
fcorfc committed in Bombay. If they suc¬ 
ceed in fchis plea the question of jurisdic¬ 
tion will be affected. This point does not; 
however, arise afc fchis stage. The plaintiff 
has chosen to go into Court alleging a 
cause of action founded upon a breach of 
contract. Ho is afc perfect liberty to frame 
his plea in this manner and on a plea 

framed in fchis manner the Khurja Court 
has jurisdiction. 

I accordingly set aside the order of the 
bmall Cause Court Judge apl direct him 
to receive the plaint again, r . Vifc to its 
original number and deci p the suit 

wilST m laW ‘ t9 ° f f t s ^Plication 
will abide the result. I 

Appeal all'wed. 


w l l90 ?l -9 All. 2^8=2 M. 1 T j• 
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Mukekji, J. 

Bala Birj Lnl —Defendant—Appellant 

v. 

Choudhun Muhammad I/makim — 

Plaintiff—Respondent. 

Second Appeal No. K00 of 1921, De¬ 
cided on 23rd December 19-1, against a 
decree of the Dt. J., Budaun, D'- 30th 
May 1924. 

Ayr a Tenancy Ad (2 of l'KJl), S. L‘»3 t Cl. (< 7 ) 
— Sub-tenant of c.r-proprietary tenant paying off 
rent decree against eie* proprietary tenant— Sub¬ 
tenant cannot plead payment as set off in suit for 
rent against himself In ex-proprietary tenant. 

Under S. 103, Cl. (g) only ;m unsatisfied decree 
. a (1 e 1 e 11 a 1 1 can fie pleaded by way of a 
set-off. lienee where a sub-tenant under an ex- 
preprietary tenant paid off a rent decree against 
the exproprietary tenant, he (the sub-tenant) 
cannot plead the payment as a set off in a suit 
against himself for rent by the ex-proprietary 
tenant, |p 8*24 C 2] 

I far u audit 11 Prasad —foi Appellant. 

Judgment— The appellant in this 

case has my full sympathy, hut J am un¬ 
able to help him. 

It appears that the respondent’s father, 
who was an ex-proprietary tenant, sub-let 
the holding to the appellant. The res¬ 
pondent brought the suit, out of which 
this appeal has arisen, for recovery of 
arrears of rent for three years. The 
delendant pleaded payment of five items 
and his plea of payment succeeded in the 
Court of first instance. On appeal the 
learned District Judge has allowed only 
one item and has disallowed the remain¬ 
ing four. So far ae the question of fact 


is involved, viz., whether the appellant 
has succeeded in proving payment, this 
Court; cannot entertain it. The only 
question before this Court is whether the 
two sums of Rs. 75 and Rs. 144-5, which 
were admittedly expended by the appel¬ 
lant, should have been given credit for. 

The above-mentioned two items were 
paid in this way. The zamindar held 
decrees for rent against the ex-propriebary 
tenant. The non-payment of the decrees 
would have involved the ejectment not 
only of the ex-proprietary tenant, but also 
oi the appellant. The appellant says 
that he, having paid these two items in 
order to satisfy the decree held by the 
zamindar, was entitled to claim a set off 
against the rent payable by himself,. 
This would be 90 hut for the provision of 
8. 193, Cl. (g) of the Tenancy Act. Under 
that- provision of law only an unsatisfied 
decree held by a defendant can be pleaded 
by way of a set-off. It has been urged 
that having satisfied the decree held by 
the zamindar the defendant was placed in 
the same position as the zamindar him¬ 
self and was thereby entitled to claim a 
set off. In my opinion it was with the 
idea of simplifying procedure in reDt eases 
that the enactment viz., Cl. (g), S. 193.. of 
the Tenancy Act was drafted. Whatever 
be the reason for the rule the rule itself 
is clear, and it is only a decree held by 
the defendant himself that can be pleaded 
and not a payment made under the cir¬ 
cumstances of this case. 

Tne appeal fails and it is hereby dis¬ 
missed under 0. 41, R/ll, Civil. P. C. 

A ppeal dism 1 ssed . 









